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FREEDOM UNDER LAW* 
e f By 2 | 
Dr. P. V. RAJAMANNAR, Chief justice, Madras High Court. 


I am very grateful to the United States Information Service for the great 
honour they have done me in inviting me to inaugrate this Seminar on “F. reedom 
under Law". I can give direct testimony to the many good deeds done by the U.S. 
I.S. in Madtas to further mutual understanding between India and the United 
States in many spheres, political, economic, social and cultural. This Seminar is 
certainly one of the most important in their program. The subject has immense 
significance at the present juncture not only in the history of India, but in the history 
of the world. The topics intended to be discussed critically during the Seminar 
cover a large field including the basic doctrines of the American Constitution, the 
rights of the individual in relation to Government under American Law, the struc- 
ture of the American Courts and a forecast of the trend of the legal development i in 
America, The focus ison American Jurisprudence and American Law, but obviously 
India will figure largely in the discussion. One of the distinguished Judges of the 
Supreme Court of the United States, Douglas, J., recently reviewed the evolution of 
the concepts of governmental power and the rights of man in America with a com- 
parative study of the development of these concepts in India since the Constitution. 
It is extremely fortunate that an eminent Judge and Jurist like Chief Justice Stephen 
Chandler will be able to participate as a leader of the Seminar. He has been a 
tember of the Bar, a Professor of Law and a Judge. I must specially mention that 
he is a member of the Committee for co-operation with Lawyers and Judiciary of 
foreign nations. On behalf of the Indian Lawyers, Judges and Jurists assembled 
here I extend a most hearty and sincere welcome to Judge Chandler. I am sure we 
shall all profit very much by his presence. 


. The concept of freedom or liberty—the two terms are often used in die: same 
sense—is not easy to define. Lord Acton his essays on ‘Freedom and Power’ said 
*that liberty is a term of two hundred definitions and probably every one of them i is- 
correctinits own way. Freedom or liberty may primarily mean absence of restraint, 
but evidently there is no such freedom or liberty of action in a society. Absolute 
freedom cannot exist except possibly in thought. The liberty. of the mind is the 
only untrammelled liberty. It is true that even thought may be controlled or condi- 
tioned by influences, which we cannot resist, but there is always the possibility of 
breaking away from all influences and thinking independently. It may be that 
living in a country whose idealogy cannot tolerate any dissension, by a gradual 
process of demoralization, one may lose even one's liberty of mind, one's freedom of 
thought. That would be indeed a real tragedy for humanity. But one can do 
nothing to safeguard that freedom or liberty except by destroying the set-up which 
has the effect of undermining it. 


1 





* Address delivered at the inauguration of “Freedom under Law” Seminar, on May 12, 1958. 
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Leaving aside freedom of thought and liberty of the mind and coming to freedom 
of action, it is clear that there cannot be unrestricted freedom to every individual 
in a society, If every one were allowed to do as one pleased, there would be con- 
flict and even chaos. It is therefore but necessary to set a limit to ipftividual liber- 
ty and freedom of action. To make the point vivid, I may tel] you the story of the 
man who went about walking in the street swinging his arms widely and, while so, 
hitting another person in the nose. He was hauled up for assault. He indignantly 
asked the Judge if he was not free to swing his arms as he pleased. The Judge’s 
reply was “Yes, but your freedom to swing your arms ends just where the other man’s 
nose begins.” Freedom, therefore, must be regulated and it is here that the State 
stepsin. The State by itslaws triés to adjustand regulate the conflicting rights 
of individuals. Without an organised State enforcing such laws, it would be im- 
possible to carry on the infinitely diversified activities of modern humanity. Law is 
the very foundation of human society, the very basis on which our civilization is 
founded. Lord Macmillan brings out this truth vividly in the following passage : 


“Has it ever occurred to you to inquire how it is that the millions of human 
beings who crowd our cities and populate our rural areas manage to live together at 
all? Ifyou think of them each individually compact ofambitions, passions, rivalries, 
and jealousies and all in competition for the necessities and the luxuries of life, and 
of the endless opportunities for conflict which their daily contacts present, how comes 
it, you may well ask, that we all go about our several vocations undisturbed and, 
live our lives in peace and freedom ? The main reason is that by the slow growth ` 
of law the warring instincts of mankind have been accommodated and subdued to 
order.” 


Liberty can only be enjoyed in obedience to laws, which nvolve some restric- 
tion of individual freedom of action, Centuries ago Lord Mansfield declared : 
“To be free is to live under a Government of Law", for it is by the law that our 
liberty is assured. Very much the same idea is expressed by Chief Justice Marshall : 
“ The very essence of civil liberty consists in the right of every individual to claim 
the protection of the laws whenever he receives an injury. One of the first duties of 
Government is to afford that protection.” In addition to this protective or negative 
aspect of the restrictions imposed by law, there is also the positive promotive aspect 
of laws in so far as they are designed to canduce to the general welfare. In the decla- 
ration of American Independence we find an assertion of this principle of freedom 
under law and freedom through law: 

* We hold these truths to be self-evident ; that all men are created equal; 
that they are endowed by their creator with certain inalienable rights ; that among 
these are life, liberty, and the pursuit of happiness ; that to secure these rights, Govern- 
ments are instituted among men, deriving their just powers from the consent of the 
governed.........-0005- ie 
In the Preamble to the Constitution of the United States among the objects of 
the establishment of the Constitution are mentioned the following : 


** In order to establish justice, insure domestic tranquillity......promote the 
general welfare and secure the blessings of liberty to ourselves and to our posterity 
» 


The Preamble to the Constitution of India also mentions similar objects. 


It is obvious that there should be limits to State control of individual action. 
Because the power to control and regulate individual action can be abused by the 
State with the result that ostensibly for securing civil liberties the liberties themselves 
are curtailed, ifnot destroyed. Hence it is that the conflict between the individual 
and the State, between the liberty of the individual and the control of the State is 
as old as human history. 'The best way of resolving the conflict would be by com- 
promise, a compromise struck between private liberty and public authority. As 
Willis sums up the position tersely + i j 

“ There is some need of protecting personal liberty against governmental 
power and also some need ef liniiting personal liberty by governmental power. The 
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' ideal saaug: is a matter of balancing one against the othgr, or adjusting conflicting 
` interests." 


NIS 


"Different countries have sought to achieve this balance in different ways. 


Britain’s way pique in the world. As Lord Wright remarked : 


“In the Constitution of this country there are no guaranteed or absolute rights. 
The safeguard of British liberty is in the good sense of the people and in. the system 
of representative and responsible Government which has been evolved.” 


The Constitution of the United States of America achieves this object by checks 
and balancing of powers between different authorities. This statement will, how- 
ever, be incomplete, if I do not add that it is the Supreme Court that ultimately makes 
adjustments from time to time between the two conflicting interests. Hence 
it is that Woodrow Wilson refers to the Judiciary as the balancing wheel of the whole 
American system. The task of determining how much personal liberty the indivi- 
dual shall have is finally left to the United States Supreme Court. 


eminent Judge of the Supreme Court, late Chief Justice Mukherjea has 
described the basic principle underlying the Indian Constitution as follows : 


i There cannot be any such thing as absolute or uncontrolled liberty wholly 
fréed from restraint, for that would lead to anarchy and disorder. The possession 
ánd enjoyment of all rights, as was observed by the Supreme Court of America in 


. Jacobson v. Massachussetts! are subject ‘to such reasonable conditions .as 
' may be deemed by the governing authority of the country essential to the safety, 


health, peace, general order and morals of the community. The question, therefore, 
arises in each case of adjusting the conflicting interests of the individual and of the 
society. In some cases, restrictions have to be placed upon free exercise of individual 
rights to safeguard the interests of the society; on the other hand, social control 
which exists for public good has got to be restrained, lest it should be misused to the 
detriment of individual rights and liberties. Ordinarily, every man, has the liberty 
to order his life as he pleases, to say what he will, to go where he will, to follow any 
trade, occupation or calling at his pleasure and to do any: other thing which he can 
lawfully do without let or hindrance by any other person. On the other hand 
for the very protection of these liberties the society must arm itself with certain powers. 
No man’s liberty would be worth its name ifitcan be violated with impunity by any 
wrong-doer and if his property or possessions could be preyed upon by a thief or a 
marauder. The society, therefore, has got to exercise certain powers for the protec- 
tion of these liberties. . . . What the Constitution, therefore, attempts to do in declar- 
ing the rights of the people i is to strike a balance between individual liberty and 
social control." 


I do not wish to embark on a detailed examination of the Americari and Indian 
Constitutions, or to compare and to contrast them. "The Indian Constitution has 
adopted some of the features of the British system of Government. ‘Butit has borrow- 
ed largely from the American Constitution. "The study of American constitutional 
law, therefore, has not only become useful; it has become necessary for a proper in- 
terpretation and application of the provisions of the Indian Constitution. 


‘The Government.of the United States is based on its Constitution, which is a 
written Constitution. It consists of about 7,000 words. Gladstone described it as the 
most wonderful work ever struck off at a given time by the brains and purpose of 
man. During the period covering more than a century and a half, it has successfully 
withheld and withstood test after test. Its miraculous quality is ‘mingled flexibility . 
and strength. By an admirable arrangeent of checks and balances, it has provided 
for the stability of the governmental edifice. On account of the brévity of expres- 
sion and.statement of the essentials, unencumbered į by transitory details, it has 
enabled a growing nation to adapt itself to the varying needs of. the times without 
pane its basic framework and .character. 
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Thete are certain fugdamental doctrines or concepts embodied in the Consti- 
tution. They are firstly, the doctrine or concept of Federalism; secondly, the doctrine | 
of separation of powers, thirdly the concept of government of laws and not of . 
man and fourthly, the doctrine of Due Process of Law and related ggacepts on Civil 
rights. To these must be added the doctrine not explicitly fopnd in the Constigu- 
tion but which flows from it and certainly one of the most important doctrines o 
American Constitutional Law, viz., the doctrine of Judicial Review. — ' : 


"Taking up the last first,—as it is really of paramount importance—it is a matter 
well known to you that there is not a word in the Constitution on the subject. Lord 
Bryce in his classical treatise on the American Constitution narrates the story of an 
intelligent Englishman, who having heard that the Supreme Court was created to 
protect the Constitution and had the authority given it to annul bad laws, spent two 
days in hunting up and down the Federal Constitution for such a provision. Of course 
he did not find any. The power of Judicial Review was actually assumed by the 
Supreme Court, though the American Jurists have always maintained that this 
power ‘flows from the Constitution and underlies the theory of republican form of 
Government. Story says in his commentaries on the Constitution, “the poWer of 
interpreting the laws involves necessarily the function to ascertain whether they are 
conformable to the Constitution or not and if not conformable to declare them void 
and inoperative. As the Constitution is the supreme law of the land, in a conflict 
between that and the laws, either of Congress or of the States, it becomes the duty of 
the judiciary to follow that only, which is of paramount obligation...... for other-^ 
wise, the acts of the legislature and executive would in effect become supreme and ~. 
uncontrollable, notwithstanding any prohibitions or limitations contained in the ` 
Constitution and usurpations of the most unequivocal and dangerots character 
might be assumed without any remedy within the reach of the citizen." The doc- 
trine of Judicial Review was first emphatically asserted by Chief Justice Marshall inthe 
famous case of Marbury v. Mardison. The doctrine of judicial supremacy, which has 
often been described as the most attractive and characteristic feature of the Ameri- 
can Constitutional System has undergone many changes since it was first asserted by 
Chief Justice Marshall in 1803. For a long time, the power of Judicial Review was 
very limited in its scope. It was said to consist in finding out if an Act of the Con- 
gress is not in conformity with any article of the Constitution, But subsequently, 
the Supreme Court enlarged its scope and began to go into questions of the reasona- 
bleness of the impugned statute. Often the Supreme Court' has posed. the question 
* Is this fair and reasonable and proper exercise of the Police Power of the State or is 
it unreasonable and unnecessary and arbitrary interference with the right of the 
individual?' It became evident that the Supreme Coürt was practically trying to 
substitute its judgment for that of the Legislature. The Supreme Court has however 
not adhered to this view of Judicial Power. The view held by Mr. Justice Holmes 
referred to by American Constitutional Lawyers as the doctrine of ‘Judicial Self- 
Restraint’ has prevailed... Mr. Justice Frankfurter thus expressed this view “It is 
not for us to find unconstitutionality in what Congress enacted, although it may im- 
ply notions that are abhorrent to us as individuals or policies where it may be harm- 
ful to the country’s wellbeing". The Supreme Court has in a large measure aban- , 
doned this role of Controller of the Congress. It does not take on the role or 
furiction of a Super Legislature. To determiné whether a particular legislation was 
desirable is not a matter for the.Court. In the words of Mr. Justice Black: , 


“ A century and half of Constitutional History of Government admonishes this 
Court to leave that choice to the elected representatives of the people themselves 
where it properly belongs both on democratic printciples and the requirements 
‘of efficient government.” 


Nevertheless. the Supreme Court has always up to.date been the guardian of 
Civil Liberties. It has always been the arbiter of the Federal System. Generally 
speaking, the danger of abridgement of Civil Rights has mostly arisen from State 
Legislation. The Supreme Court Reports contain many decisions striking down 
several Acts passed by the-States as being unconstitutional and the provision in the 
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Constitution which has been invoked in support ef this power is the 
14th Amendment to the Constitution, to which I shall have occasion to refer later on. 


"The concept of Federalism is an integral part of the Constitution of the United 
States. Its ements are: ‘ 


^ (1) Union offa number of autonomous political entities, i.e., the States for 


common purposes ; 


(2) Division of legislative powers between the National Government and the 
constituent States ; 


(3) Direct operation of each of the centres of Government within its assigned 
sphere, upon all persons and property within its territorial limits ; 


(4) Provision of each centre with the complete apparatus of law enforcement, 
both executive and judicial ; 


(5) Supremacy of the national government” within its "— 'sphere over 
any conflicting assertion of State power. 


One peculiar feature. of the Federalism in the United States may also be 
mentioned and that is dual citizenship. India, as you are all aware, has in a way 
adopted the federal structure but there are several important differences between the 
two conceptions, which I presume will be discussed fully in the seminar. 


In the beginning, undoubtedly the concept was one of dual federalism, that is 
to say, the States and the Nation were looked upor as equals. This concept was 
maintained by the Supreme Court in several decisions in which attempts by the 
Federal Government to encroach upon the field reserved to the States were foiled. | 
Latterly, however, owing to several reasons, on which I shall not dwell, but which 
certainly include the World War, there has been a preponderance of Federal 
Authority. The autonomy of the States has oftentimes been seriously affected, by 
Federal control. In the opinion of a- learned jurist, the development of the new 
Federalism poses the problem of the future of the American States. He asks a 
question “Is the trend toward Federal Encroachment likely to continue with the 
eventual substitution of a unitarian form of Government for the Federal System as its 
probable ultimate phase? ” He realises that the answer to the question 1s not easy. 
Logically, the-answer may probably be ‘Yes’. But it should not be overlooked that 
to the average American his State is as much part of his political system as is the - 
Government in Washington. Every citizen of a State is proud of its history, deeply 
influenced by local patriotism and sentimental attachment to his State. In the 
words of Harold, J., Laski, the States are Provinces, “which with all their limitations, 
have something ‘of the magic of Athens, and of Rome, of London and of Paris and of 
Florence. They breed in most of their citizens an undeniable parochialism ; but the 

_ States are few in which there is not something akin to loveliness in their parochialism.” 
So, it.is most unlikely that these States will ever disappear ; nor be deprived of all 
initiative in law-making so long as they do not come into conflict with Federal Autho- 
rity. In India too, one can.see the growing tendency on the part of the Centre to 
control the policies of the States. The existence of a Concurrent List endows the- 
° Centre with legal authority which can be effectively exercised to curtail State initia- 
tive. There are bound to be conflicts between the States and the Centre, especially 
in the economic field. I will not be surprised if the Supreme Court is called upon 
again and again to decide their disputes.. 


Every one of you, I am sure, is well-acquainted with the. Doctrine of Sepa- 
ration of Powers. It isa doctrine which is implicit in the American Constitutional 
System. Of course, the doctrine does not imply division of Government into three 
water tight compartments. Even this doctrine however, on account of the needs of 
modern administration and the complexity of modern economic conditions, has 
given way in one sphere. In recent years, the American Executive ‘has been 
given large powers of delegated legislation. This tendency has been greatly deplo- 
red by many American Jurists, But I am afraid. the tendency , will probably 
increase in the future, 
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Tt i? in the Massaclyisetts Bill of Rights that we find first enunciated another 
great principle of American Constitutional law, namely, that the Government of the 
countny should be a “Government of Laws and not of man”. It is this doctrine that 
is embodied in the 14th Amendment to the Constitution which inigglia states that 
no State shall “deny to any person within its jurisdiction the egual protection of the 
laws." This guarantee was intended to secure equality of protection against arbi- 
trary exercise of authority. As Mr. Justice Mathews in the celebrated Laundry case! 
pointed out, the very idea that one man may be compelled to hold his life or the 
means of living or any material right essential to the enjoyment of life, at the mere 
will of another, seems to be. intolerable in any. country where freedom prevails. 
“Mr. Justice Douglas in his recent Tagore Law Lectures says : - 


“Man’s long struggle has been to live under a Government of Laws, not of men. 
"Man's search has been for equal justice under law, for a system of law applicable to 
allalike. Man has sought to escape the regime that dispenses justice according to 
the political or religious idealogy of the litigant or the whim or caprice of the Govern- 
ment official. ] . : 


. 
"A judiciary dedicated to a government of laws create confidence in the 
body politic and a sense of responsibility both in law-makers and in those who admi- 


nister the law." 


Itis gratifying to note that Mr. Justice Douglas thinks that the Indian Courts also - 
exemplify that tradition. Article 14 of the Indian Constitution embodies this 
doctrine. It is true that often it becomes difficult to apply the doctrine to concrete 
cases. As recently as 1947? the Supreme Court of America observed that 
no preciseformula can be invented to apply this principle. The line between dis- 
crimination and proper classification becomes very thin. But I venture to say that 
so far the High Courts in, and the Supreme Court of India have always been anxious 
to apply the doctrine. How far delegated legislation and the setting up of adminis- 
trative tribunals conflict with this doctrine is a matter of controversy. Probably, 
this will be discussed during the Seminar. 


Ihave already mentioned how the Supreme Court of the United States 
had struck down several State Laws as unconstitutional because, they voil- 
ated the ‘Due Process of Law’. That phrase occurs in the Fourteenth Amend- 
ment which inter alia lays down “Nor shall any State deprive of any person of 
life, liberty, property without due process of law." You are, I am sure, aware 
of the way in which ‘this declaration has been relied upon by the Supreme Court 
in striking down not only State Laws, prima facie infringing any of the provision so 
the Constitution but also State Laws which have appeared to the Court to be unjust 
or unreasonable. Equally, you must be aware of the way in which the Supreme 
Court has gradually enlarged the connotation of the expression ‘liberty’. It is fairly 
clear that when it was first used, ‘liberty’ meant simply the liberty of the person, ĉe., 
the right to have one’s person free from physical restraint. There is evidence that 
liberty which also occurs in the Fifth Amendment was not originally intended to 
include ‘civil rights’. But gradually, liberty has been held to include ‘freedom of, 
speech’ and other Civil Rights. Mr. Justice Harlan went so far as to say “in my 
judgment the words ‘life, liberty or property’ in the 14th Amendment should be in- 
terpreted as embracing every right that may be brought within judicial cognisance.” 
It has been held to include the right of a man to be engaged in a lawful occupation, 
the right of a parent to direct the upbringing of his children, freedom of contract and 
as I already mentioned, freedom of speech. Charles Warren in a very thoughtful 
and illuminating article contributed to the Harward Law Review asks in all serious- 
ness “To what extent is that Clause, as now construed, a desirable feature in. our 
federal form of government? In the change of conditions from the year 1868, is the 
liberty of the citizen to be freed from State restraint, by National interposition of 





I. Yick Wo v. Hopkins, 1 18 U.S. 356, 
2, 330 U.S. 552. 
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greater or less importance than the liberty of the State to oentrol.its own affairs and 
to regulate its own welfare.and good order, under its own'State Constitution as cons- 
trued by its own State.Courts? Is it, or is it.not, a-good thing that the legislation 
enacted by ea State to meet local conditions and to regulate local relations 
shauld be standardized, by being forced, to comply.to a new definition of ‘liberty’ 
applied to every State by the Judicial branch of the National Government.” . «: .- 


The phrase “Due Process of Law" does not occur in the Indian Constitution. 
Evidently, it was deliberately omitted. Nor is there any likelihood of undue inter- 
ference by the Supreme Court with State Legislation. 


I have drawn your attention to the criticism levelled at the decisions of the U.S. 
Supreme Court which have struck down State Laws on the ground that they are 
not reasonable. I have also said that there is a gradual tendency to abandon this 
ground. But unfortunately, in the Indian Constitution, in Article 19, the test of 
reasonableness has been expressly provided for deciding whether a restriction on the 
exercise of any of the fundamental rights is valid and'constitutional. There can be 
no absBlute standard of reasonableness. “It would be unreasonable to expect any 
exact definition of the word ‘reasonable’. Reason varies in its conclusions according 
to the idiosyncracy of the individual and the times and circumstances in which he 
thinks.” As I said in one of my judgments, “Even ideas of what is just differs from 
agetoage. What may seem to be just to one man in one age may appear to another 
in an other ageas the very quintessence of injustice. In deciding on the reasonable- 
ness of the restrictions, it is not possible to think only in the abstract. Several 
circumstances must be taken into consideration, in particular,.the purpose of the 
Act, the condition prevailing in the country at the time, the duration of the restric- 
tion, its extent and nature. What may undoubtedly be a reasonable restriction in a 
state of war or revolution may be utterly unreasonable in normal times. What may 
be a reasonable restriction if it is for a short dumation may be unreasonable for a 
longer period. The test of reasonableness only makes the task of the Courts in 
India more onerous. 


In discussing the rights of the individuals in relation to Government in American 
Law and Indian Law, I hope you will stress on the importance of freedom of speech; 
Whether it was designed to confer a priority on that freedom in the American Consti- 
tution, it is not necessary to discuss. Itsimporttance, however, is undoubted and it 
occupies a very prominent place in America. I cannot do better than cite the words 
of Mrs. Justice Brandeis in Whitney v. California, viz., f 


“ Those,who won our independence believed that the final end of the State 
Was to make men free to develop their faculties and that in its Government, the deli- 
berative forces should prevail over the arbitrary. | They valued liberty both as an 
end and as a means. They believed liberty to be the secret of happiness and courage 
to be the secret of liberty. They believed that freedom to think as you will and speak 
as you think are means indispensable to the discovery and spread of political truth ; 
that without free speech and assembly discussion would be futile; that with them, 
dicussion affords ordinarily adequate protection against the-dissemination of noxious 
doctrine; that the greatest menace to freedom is an inert people; that public dis- 
cussion is a political duty ; and that this should be a fundamental principle of the 
American Government. They recognised the risks to which all human institutions 
are subject. But they knew that order cannot be secured merely through fear 
of punishment for its infraction; that it is hazardous to discourage thought, hope 
and imagination; that fear breeds repression; that repression breeds hate; that hate 
menaces stable government; that the path of safety lies in the opportunity to dis- 
cuss freely supposed grievances and proposed remedies and that the fitting remedy for 
evil counsels is good ones. Believing in the power of reason as applied through 
public discussion, they eschewed silence coerced by Jaw—the argument of force in its 
worst form. Recognising the occasional tyrannies of governing majorities, they 
amended the Constitution so that free speech and assembly should be guaranteed.” 
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LAW OF PRÉVENTIVE DETENTION JNZINDIATS , 
i By : T . *, 
V. G. RAMACHANDRAN, M.A., B.L. 
» (Regarch Officer, Indian Law Institute, New Delhi.) 


It is the unique privilege of India that with the advent of independence. she 
has managed to keep on the Statute Book, the Law of Preventive Detention: 
It appears to be nearly permanent though not declared so. The Law of Preventive 
Detention in its modern form owes its genesis to the First World War. In fact in one 
sense detention without trial is clearly reminiscent of the Spanish Inquisition. No 
other country than India has sought to retain this Law of Preventive Detention during 
peace time. It has been always admitted that detention without trial is a clear 
denial of the liberty of a citizen. Only in abnormal war times can the liberty of a 
citizen be curtailed by the application of detention laws. While so, how can we 
defend it as a peace-time measure in India? In other words, it looks as if we in 
India have continuously been in some kind of war-emergency, for the last ten years. 
How @ise can we justify this lawless law ? The emergency is not external but inter- 
nal possibilities of commotion, imminence of disturbance to maintenance of public 
order, public tranquillity or the security of India. Are conditions so bad in India? 
Is not the ordinary citizen in India law abiding ? Why is the party in power fighting 
shy of abrogating the Law of Preventive Detention? These are the questions we wish 
to ponder over and examine. . 


The sorry episode of permanently keeping the statute in force by the backdoor 
method of annual statements in Parliament, some governmental explanation for the 
need for continuance of the Act, and finally getting the majority in Parliament to 
vote for the continuance—these indeed have become‘normal features of our citizen- 
ship rights’. Needless to add the majority party faces no political opposition worth 
the name. Ergo what it wills is law. The one political party which is well knit 
—the Congress—has been in power for over a decade. And power corrupts. The ten- 
dency to examine the other side of the picture is not felt to be necessary for the majo- 
rity. And where many of this party have tasted power and often have succumbed to 
pitfalls moral, social and economic, there is not that Gandhian giant to pull up the 
wrongdoers. The wrong continues, power gets corrupt and the desire to rule 
willy-nilly is paramount. The Rule of Law has therefore to be buttressed by the 
special authority of such detention laws. The Act of 1950 has been continued by 
another Act of 1954 and now by Act LIV of 1957, extending the life of the Act till 
1960. Is it proper to have such continued retention of alaw which strikes at the 
fundamentals of civil liberties? This is indeed hardly fair to the citizens of.a 
Federal Democracy. It may even be better to tolerate a permanent statute 
with adequate judicial safeguards, limiting the period of detention and setting 
free a detenu after six months in case no case can be registered against him. 


The theory of subjective satisfaction of the authority has been carried too far in 
the Detention Act practically throttling any judicial review on that aspect. 
‘It is placing a great premium on the administrator’s integrity and capacity to 
assess correctly the need for such detention. The scope of subjective satisfaction 
should be narrowed to the narrowest limit. It can be dealt properly only at Cabi- 
net level on the lines disclosed in Liveridge v. Anderson®, To delegate this subjective- 
satisfaction-power to a lesser official or a District officer is preposterous. The sug- 
gestion is if the satisfaction is left solely to the Home Minister of the State personally 
he would be answerable at the bar of the Legislature. "There should be no delega- 
tion of this power to any one below the rank of a Minister. ‘Then again, the present 
Advisory Board, however best manned,appears somewhat as a “substantial solatium" 
and can in no manner be called a substitute fora Court of Law. We venture to 





1. See Author's new Supplement to his work Mapras Law JounNAL Office. 
The Law of Preventive Detention: Published by the 2. L.R. (1942) A.C. 206, 
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suggest Ngoai y'as well be taken W a Judge of the High Court— 

call him arag som fadee =f you want. If the Board is reputed to be at high level, 

the reputation will iñ no way be minimised if the Judge of the High Court is specially 


appointed and before him, the Administration has to lay the papers and the detenu 
allowed a hearing in person. This will create public confidens A Board is 
rather a secret affair and the States’ interest will in no way be jeopardised if one 
sole High Court Judge takes the place of the Board. The proceedings before a... 
High Court Judge will be considered sufficiently public and will offer the, dete, 
an atmosphere wherein he will rightly feel that justice is “seeming to be done.” 


As the law stands now, a detenu has a fourfold right. He is to be informed 
of the:grounds of detention as soon as may be. Next, he can make representation 4 
in.answer'thereto. Thirdly, he is entitled to a personal hearing before the Advisory 
Council, Lastly, he has to be informed of.the order of confirmation or release. by 
the Advisory. Board’s recommendation to the Government. The scope of judicial 
review emerging from these is indeed very limited. The Courts have insisted that 
the grounds served on the deienu shall not be vague or indefinite or be such that 
they are not susceptible of an explanation. In the absence of such grounds, the 
order of detention is ultra vires. Even if one of the grounds is defective, it &nders 
thé order nugatory.: Here again the provision in the Constitution enables the 
detaining authority to refrain from disclosing facts which such authority considers 
to be contrary to public interest to disclose, This practically renders the so-called 
safeguard illusory. Further a second detention can always circumvent a discharge 
of the detenu by Court. The safeguard of Review by the Advisory Board is: not 
an adequate one. It can hardly take the place of a judicial trial. To say that the 
Council is manned by a Judge of the High Court and two others qualified to be such 
Judges, is hardly a convincing safeguard. The procedure before the Council renders 
the whole thing useless; A mere reading of an accusation and an answer supplement- 
ed by any information that may be called for is hardly enough. It is a farce as 
it were. No Court can judge a person merely on pleadings. It requires evidence 
tested by the yardstick of cross-examination, aid by counsel and arguments on law 
and fact. But the Advisory Board dispenses justice merely on papers and what we 
may say ‘hearsay’. Thus the procedure prescribed in a detention ‘case is 
contrary to all canons of ‘Natural Justice’. Why should there be this discrimination 
in procedure as between punitive justice (before Court of law) and preventive ' 
justice (before the Advisory Board under the Preventive Detention Act)? The 
detenu’s right of audience before the Board can hardly make up for representation 
by alawyer. Exclusion of counsel excludes the only source of assistance to the Board 
to sift the materials on behalf of the detenu. i NO 


.  'To confer on a State absolute dominion over all that man holds dear (personal 
liberty) is to confer arbitrary power on those who are masters for the time being: 

Despotism in any shape will only land the country in abject slavery. 
We echo the words of Mr. M. K. Nambiar!: “Of what worth is the glorious, 
Preamble of the Constitution which holds out justice, liberty, equality and 

fraternity as the guiding star of our Republic, if the Constitution, as 

interpreted, empowers the deprivation of liberty without conforming to the. most 

elementary principles of natural justice ? Without personal freedom free India’ 
cannot breed a race of free men.” A nation raises itself not by the quantum of its: 
Police Laws but by the'absence of it except to the barest minimum. There is no clear 
case for a’general Law of Preventive Detention in India. Maybe, there are certain: 
potential law-breakers, but they can be dealt with under the ordinary law. The: 
tendency appears to'be that the majority political party in power, on account of its: 
own. inherent moral weakness, is unable to control the opposition in the political: 
arena. Result is, there is a possibility of violence by the malcontents, not to 

speak of the contribution made in that field by the lesser fry of the party in power. 
who foment needless bitter antagonism. The talisman, therefore, is the moral growth: 








I. See Introduction to the Author's Book on “ The Law of Preventive Detention.” +2 
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‘of thé nátion as a ‘whole and of the Teist pólitical. qid in power in-particular. 
‘If the latter improves, public discontent recedes .folloWed by a reclamation of 
potential law-breakers. Furthermore, if ‘quick measures of economic emancipation 
of the masses are heralded, much of the political opposition will lose its sting and 
‘the need for ap? cation of the detention laws will.indeed be reduced to the minimum. 
EeGietmyfidence. You cannot buy confidence by Detention Laws. 
ður Legislators and their constituent public ponder deeply 
hdWe ke early steps to abrogate the Detention Law altogether. 
Where are no such laws. Is India | going to be backward 
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LAksuMI NARAIN MATHUR, M.A., LL.M., 
Assistant Professor, Lucknow University . 


' One of the most disturbing developments i in the-eold war has be 
tensive campaigns of hostile and mischievous propaganda against rival States 
and libellous allegations: against responsible governmental authorities. The 
traditional restraints of critics and diplomats is replaced by jargon and billings- 
gate.4 Not only are the policies, unpalatable to, the critic, attacked: but also 
the persons. who formulate them are grossly reviled. Sometimes, false imputa- 

. tions are .poured out by resporisible publie servants of a State against some 
foreign dignitary over some eontentious issue. But more frequently the tiradd 
of, vituperations and accusations comes from the pen of chauvinistic journa- 

. lists. , The use of ungraceful metaphor has become so common that it is time 
to ery ‘halt.- It is a matter of importance to International Law as the dignity, 
prestige and respect of sovereign- States, which indeed. are the foundations of 
Tnternational Law, are menaced by words clinched in opprobrium. Cordiality 
between nations rests, in the ultimate analysis, on mutual respect. No one is 
entitled to adopt a superior posture to castigate others. ‘The responsibility of 
establishing” goodwill between nations rests largely on governments which aloné 
ean‘ have a sobering influence on the utterances of intemperate critics. 


In International Law a State is obliged to extend all honours and privi- 
leges that are due to Heads of States from foreign governments. This is an 
attribute of international persons and a recognised quality of States as mem- 
bers of the: international eommunity.? ‘‘The honour of a nation’’, writes 
Phillimore, “is an’ outwork citadel of its independence. Every State, like 
every individual, has a substantive right to maintain and preserve its reputa- 
tion. ' The real value of those external marks of honour and respect is to secure 
independence and equality with all members of international comity. A wrong 

“done to the reputation of a Government or the State or to its public servants, 
if unrepaired, is a dishonour to the State suffering it”. ‘A State, it seems, is 
obliged‘to prevent defamatory propaganda which is inconsistent’ with the dig- 
nity and honour of a State or its highly placed personnel. A distinction is, 
however. made between the acts of private persons and those which can be at- 
tributed, directly or indirectly, to governments:or their servants. As regards 
the responsibility of the government, its organs and its servants, aecording to 
Oppenheim, they are bound i in this matter by rigid duties of respect and res- 





I. See Lord Vansittart’s article “The Decline f Dipl Hartma: ’s Readin 
International Relations, 106, Po E ioci paa E in 


2. Oppenheim : International Law, Vol. s 758. 
g- Phillimore : International Law, Vol. Ii, 46, 
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traint,* and the breach of such a duty ‘‘might reafonably be regarded as an 
offence against the Stafe whose government is thus attacked"'.5 The famous 
Butler, incident makes the point abundantly clear. General Smedley D. But- 
ler was alleged to have made certain disparaging remarks agajnst Mussolini 
in 1931. The Italian Ambassador at Washington promptly “protested andi 
denied the truth of the purported remarks. The Secretary*of State, Mr. Stim- 
son, was obliged to send an apology for the General’s conduct and upon fuller 
inquiry, Butler was put under arrest pending a court-martial.© He was sub- 
sequently reprimanded and released. 


(As regards defamatory propaganda by individuals the question of respon- 
sibility of governments to prevent and punish the recalcitrants, is still in a 
doubtful state: However, States have, from time to time, undertaken to check 
and penalise dispatging utterances by its subjects against foreign governments 
and, their -high dignitaries. ' 


- The- Common’ Law recognises libel of high-rank officers of a foreign State 
as an offences” ‘‘Every one is guilty of a misdemeanour who publishes any 
libel teüding to degrade, revile, or expose to hatred or contempt any foreign 
prince or potentate, ambassador or other foreign dignitary with intent to dis- 
turb peace and friendship between the United Kingdom and the country to 
which any such person belongs.’’”? 


In King v. Vint? the accused published a libel against the Emperor of 
Russia in which ‘‘acts of tyranny’’ were attributed to him and was called '"ridi- 
culous in the eyes of Europe by his inconsistency”. Lord Justice Kenyon 
explained: “I can only sav. that if one were so to offend another in private 
life in this country it might be made the subject of an action; and when these 
papers went to Russia and held up this great soverign as being a tyrant and. 
ridiculous over Europe, it might tend to his calling for satisfaction as for a. 
national affront, if it is passed unreprobated by our government and in our 
courts of Justice. ”?? 


Similarly Lord Ellenborough laid down as law in King v. Peltier® in 
which the accused was convicted of libel on Nanolean Bonaparte that ‘‘any 
publication which tends to degrade, revile and defame persons in considerable 
situations of rower and dignitv in foreign countries mav be taken to be and 
treated as a libel. and, particularly where it has a tendency to interrupt the 
pacific relations between two countries’’.*% 


' Several countries have. in course of time. made laws to punish contemptuous 
remarks published by their own subjects against foreign rulers."? Unden 
Canada’s Criminal Oode it is an indictable offence to publish without lawful 
justification any libe] tending to degrade, revile or expose to hatred and con- 
tempt a foreion State in the estimation of peonle!? A similar enactment 
was made in 1932 in India to provide punishment for the publication of states 
ments likely to prejudice the maintenance of friendly relations between His 
Majestv’s Government and the Governments of certain foreign States. 





4. Oppenheim : International Law, Vol. I, 283. 
5. Fenwick : International Law, 305. 

6. Stowell: Am. J. Int. L. 25 (1931) 321. 

7. Stephen : Digest of Criminal Law, Art. 109t 
8. ay ce Tr. 627 (641)—1799. 
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10. (1203) 28 St. Tr. 529 (617). 
Ibid. an 
12. Am. J. Int. L. 46 (1952) 34, 45: 


13. Revised Statute of Canada, 1927, c. 36. S. 135. 
14, The Foreign Relations Act (XII of 1932). 
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Article 42 of the Swiss Federal Pena] Code:also provides that ‘‘any one who 
ar eee is guilty of the. public outrage of s foreign people or, 
its sovereign, or of a foreign government is punishable under law’’.* . 


In the UnNeg States there is no federal common law of crimes. A curious 
situation arose there gn November, 1927, when: the Hearst newspapers published 
some doeuménts which were claimed to have been abstracted from the secret 
archives of Mexico and which tended to support a charge that President 
Calles of Mexico had financed the' Sacasa Revolution, which was Bolshevist 
in nature, in Nicaragua. The Mexican ' Government: characterised the docu- 
ments as ‘forgeries. Later, again, the Hearst papers asserted that a million 
dollars of Mexico public funds have been allocated to pay certain United States 
Senators for pro-Mexiéan propaganda. ‘The United States Senate promptly 

ordered an investigation. Mr: Hearst meanwhile repeated the, charge and re- 
asserted the authenticity of the documents. But only two weeks later the coun- 
pel for-Mr. Hearst announced before the ‘Senate Investigation Committee that 
expertg whom they had employed ‘meanwhile had examined the dóeuments and, 
pronounced, them forgeries. So brazen and impudent an imposition. it was 
“that it might have furnished, but for the absence of a federal law, the basis for 
an action for libel.** 


Almost all English lawyers agree with Holt that the State is bound ‘‘to 
repress such excesses as might embroil nations, and ‘thereby bring upon society 
that greatest of evils, national war”. ‘Similarly Starkie explains that mali- 
cious reflection upon responsible statesmen of foreign countries is punishable in 
Common Law to` avoid ‘involvement of the ‘government in a foreign 
war.’ Professor lLauterpacht observes that ‘‘it is the interest of com- 
merce and peace that lies at the origin of the old rule of common law which 
stamps as a criminal offence the commission’ of acts calculated to disturb the 
amity between England’ and a foreign power.’ . Mannzen, a German writer, 
explains why municipal legislations in .certain countries provide adequate mea- 
sures to check injurious utterances against foreign potentates. The local 
States, according to him, in deference to the principle of mutual respect of ‘sove- 
reignties. repress all offences against the members of the international com- 
munity. The duty to prevent attacks from its territory against the integrity of 
foreign States includesthe prevention of every menace to the foreign State, e.g., 
support and strengthening of revolutionary forces within a foreign country, 
offering of affronts to foreign heads of States, hostile propaganda against friend- 
ly nations, eteetra.2° Professor Preuss points out that freedom from foreign 
interference is the gist of independence. The right of every State to govern 
itself freely under a constitution of its own choice is violated by any attempt 
on the part of a foreign State to influence its political life through hostile pro- 
paganda and libellous attributes.?* No State can justifiably be blackmailed 
jnto submission. \ 


There is, however, dearth of case-law in countries where municipal legisla- 
tion prohibits intemperate language that tends to lower a state dignitary in the 
estimation of the members of the comity of nations and public generally and 
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15. Also Art. 261 of Swiss Federal Code provides for penalties for insulting State delegations 
E De Assembly or Gouncil ofthe League of Nations, the Secretary-General or the Director of 
-IL 

16. Dickinson : Am. J. Int.L. 22 (1928), 840. 

17. Holt: Law of Libel, 86, 

18. Am. J. Int. L. 28 (1934), 650. 
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endanger snapping of cordial relations between the two countries. It is accept- 
ed by all that there sRould be enlightened public criticism to reform than: to 
' breed rancour, Professor Lauterpacht is of opinion that ‘‘mere criticism of 
policy, Judgment concerning the past attitude of States and they rulers, utter- 
ances of moral indignation of foreign governments and their monarchs, need; 
neither be suppressed nor punished.'7? ‘‘Historical eritieism is not libel? ` 
says Wheaton, ‘‘nor moral denunciations such as those of atrocities in Bul- 
garia under "Turkish rule or in the Congo under Leopold's sovereignty.” It 
ultimately rests with the municipal courts to determine whether a statement 
constitutes a libel in the circumstances it was uttered. But words plain in 
their meaning leave no doubt as to their culpabality. To give a sample, only 
recently an American paper published: ‘‘What manner of man is N. S. K., 
that bald and jovial miner's son who is heir apparent to the tyranny of J. S.? 
By his own bloodthirsty standard.he measures up as a man of virtue.. 
However evil his past and uncertain his future, he is one of the most remarkable 
human being our tortured era has produced. 72% Similarly a Communist 
journal slings at a high foreign office official of a Western country as® ‘insti- 
gator of wholesale massacres, destroyer of life’’ and describes him: as ‘‘one, 
whose arms, like the tentacles of an octopus, twist about the body of the Tan 
er nations struggling for survival.” 


` There are impelling reasons to check this ‘style of an aggressive drunk’. 
Acrimonious language only adds to the bitterhess of cold war. No one today 
ean look into the future without concern. The only hope of peace lies in the 
development and strengthening of International Law: in the determination of 
members of international community to uphold the law against inequities: Law 
against libels. if enforced with unity of purpose, will in its own small way pave 
the way for bigger tasks to rehabilitate peace. If we  miss,the chance the 
law will look askance and may, perhaps, stare us in the face when prejudiced 
will have confirmed in their deep grooves through accident or design. 


22. Lauterpacht : Am. J. Int. L. 22 (1928), 114. 


23. Wheaton : International Law, 331. 
24. Saturday Eyening Pa 1, 1958. 


. | b 


iT] - : THE MADRAS LAW JOURNAL. * . I5 
e ; 5 
JUDICIAL TAXATION. WHETHER JUSTIFIABLE.  - . 


V. ied 
: S. SasrHANKUTTY PILLAI, B.A:, B.L., Advocate, Nagercoil. 


Taxation by way of Court-fee is being levied from parties throughout the 
World. But it is a matter to be seriously considered whether such taxation is 
justifiable and. whether it should be continued. 


Indian Union is considered to be one of the progressive States in the world. 
But in no part of the world such high fees are being levied as in India and in the 
Madras State the highest fees is being levied as compared with any other part of 
India. "Though the principle is that all fiscal statutes should be strictly construed 
and in cases of doubts and ambiguities interpretation should be in favour of the 
subject, in actual practice we find it the ó-her way. Some Courts assume the roll of a 
taxing officer and try to exact as much as possible from the party. ` To set aside an 
adverse order on Court-fee by taking it in revision it will cost the party a very large 
sum, Which in certain cases will be more than the amount that he may have to pay 
as ordered by the Court. 


The idea of taxing the litigant public to deal justice is against all. notions of 
justice and thatin a democratic State. Itis the primary and the foremost of the duties 
of a State to administer justice to the parties and that without any remuneration. 
Generally the aggrieved party comes to Court with a complaint that he is wronged, 
that injustice has been dorg to him'and that he should get redress through Court. 
But the State makes a bargain and says “pay our dues, then we will hear you.” The 
party is in difficulties and he must-undergo further trouble in raising the necessary 
funds for payment to the State. . The-aggrieved party is-not always"in. affluent cir- 
cumstances.. Demanding Court-fee. fromi^him is nothing-but exploitation of his 
difficulties or to put it mildly itis doing business inlitigation. "The State should not 
be doing business in the administration of justice». Dealing out justice is a sacred 
duty imposed on the State. Otherwise there is no difference between the State and 
the trader who sells commodities to his customers for ready cash payment. The 
trader hands over some concrete materials to his.customer in exchange for the price. — 
paid. But what do the litigants get in Courts of justice? It can be said that they 
get declarations and decrees. By the mere payment of institution fee the party does. 
not get justice. The entire burden of proof and the conduct of the ligiation is on 
him. The. presentation of plaint in"accordance with law, production of records 
examination of witnesses, engaging a pleader for the conduct of the case, to argue it 
and place the matter before Court are all his work. He has to incur further expen- 
ses for. getting copies of Court records, for battas, for the issue of commissions and 
several other innumerable payments. Ifno evidence is produced or if the evidence 
produced is inadmissible the party looses his case, though his claim may be true in 
fact. For getting a decision that the party has not proved his case or that he has 
not conducted the case efficiently so as to bring conviction to the Court he has to pay 
the stipulated dues and meet all other expenses.- In our Courts we:get only legal 
justice ; justice according to law and legal evidence. Courts of law have their own 
limitations, the Law of Limitation, the Evidence Act and the Procedure Codes and 
other enactments, control the Courts. With these limitations they can give only 
such justice. Very often the intelligent and powerful win and the weak and the 
poor loose. Dr. Rajendra Prasad in his article. in.““Young India”. has observed as 
follows: "Litigation has come to be regarded and rightly so, as a' sort of gambling; 
however just your cause, however true your case, you cannot be sure of winning it^ 
See Extract of the article in Mr. Justice P. N. Ramaswamy's Magisterial and Police 
Guide, Volume I, page 201. ` m 


The levy-of Court-fee and other charges from the litigant public is of recent 
origin, after the British rule began in India. Under the Hindu Kings, a-suitor 
was not required to bring his action in a Court of justice by the precious payment ofa - 
duty in the shape of stamps as Court-fee just as oné has*to do at the present day, 
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nor was*any process fee levied from him. The King entertained all complaints 
and enquired into them.* The King’s attendants performed the duties of the peon 
and the process-server. The Hindu Sovereigns regarded it his paramount duty to 
administer justice without any idea of remuneration. From the text of the ancient 
Hindu Lawgivers such as Manu, Narada, Yajnyavalkya and Vihas we find that 
no Court-fee was levied, but the defeated party had to pay a sum by way of fine to 
the successful party and out of that a portion was paid to the Sovereign. During the 
Mohamedan rule prior to and subsequent to the Mughal period the administration 
of justice by the State was free. The local authorities and the Kazis of the provinces 
were entrusted with the administration of justice. Appeals were provided to. the 
Chief Kazi. The parties can also get justice direct from the Emperor in person for 
which the Emperor had fixed certain days in a week. But aggrieved parties were 
never charged anything for giving them justice. History tells us that during the 
Mughal period there were other taxes illegal and improper according to modern 
ideas such as the poll tax. But administration of justice was free and considered to 
be one of the primary duties of a Sovereign. 


In the early period of the British supremacy in India there was no tax gn liti- 
gation. But subsequently on the pretext that frivolous and vexatious litigation should 
be controlled, the British Government began enacting laws imposing tax on the 
litigant. In Madras, Court-fee was first levied as per Regulation III of 1782; 
in Bengal Court-fee was first levied as per Regulation X XXVIII of 1795 ; in Bom- 
bay it was introduced in 1802,in the Native State of Travancore it was first introduced. 
ab per Regulation I of 1010 M.E. Before, that the State was defraying all the ex- 
penses of the judicial establishment in consónance with the accepted idea that it is 
the duty of the State to administer justice to the subjects free of cost. _ 


Levy of Court-fee is sought to be justified on the ground that the expenses ina 
curred for the establishment of law Courts, its maintenance .and upkeep should be 
realised from the litigants who seek its help. That the object of the Cou t-fees Act 
is to levy fees for the services rendered by Courts and public officers is expressed in 
some of the decisions of our High Courts. See Gavaranga Sahu v. Botokrishna Patro.+ 
But levy of Court-fee. by the State in exchange for justice is strongly condemned by 
jurists like Bentham. According to Bentham it is the primary duty ofthe State to 
decide any litigation without taxing the party. There are contrary views also. Another 
ground urged for its justification is that this is one of the. sources of income to the. 
general finances of the State. The observation of Justice Manuk in Chandramani Koer 
v.Basdeo Narain Singh? is to this effect. But this view is uniformly condemned as unjust. 
When the Court-Fees Bill was first introduced. in the Indian Legislative Council, 
the eminent jurist Maine strongly condemned the policy of taxing litigants for the 
benefit of the general finances of the State. Chief Justice Leach of the Madras 
High Court in his farewell address to the Madras Bar, on the eve of his retirement 
has observed, "that the making of profit by administering justice cannot be justi- 
fied on any ground." : 


Every State is incurring a good deal of expenditure on the judicial establishment. 
But that is no justification for imposing any tax on the unfortunate litigant public. 
Litigants who come to Courts aré generally in difficulties and to tax such people 
is cruel. For meeting the expenses of the State in connection with the administra- 
tion of justice, the State must look to the general finances and ‘not to the litigant. 
There are innumerable sources of income to the State and new sources are being 
tapped day by day. Innumerable taxes unknown to ancient society are being 
collected to-day. These taxes hit each and every individual in the State including 
the litigant. But from whatever source the revenue is taken, the State as the 
Sovereign body is bound to dispense justice and refrain from taxing the unfortunate 
section of the public who happen to be litigants. 

There are a few provisions in the Civil Procedure Code which exempt poor 
parties from payment of institution fees. Order 33, Civil Procedure Code, 
paw a AAAA 


1. (1909) 19 M.LJ. 340: LL. .32 Mad. 2. (1:918) 49 Ind. Cas. 442 (449). 
905 (31 i (F.B.). i 
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exempts pauper plaintiffs frof payment of Cour-fee òn : plaint; and Order 44 
exempts pauper appellants from payment of Court-fees in appeals; but pauper plain- 
tiffs and appellants have to meet all other expenses. Orders 33 and 44, Civil Proce» 
dure Code are, only’a postponement of the payment of fees ; it will'be realised by 


the State from“she parties. 

_ At is high time ‘for the ‘public to agitate and the authorities to consider 
the removal of all taxes on litigations,.by repealing the Court-Fees Act, as early: 
as possible. ' $ 


' LEGAL ASPECTS OF THE INDO-PAKISTAN WATER DISPUTE 
S. "C. AGRAWAE, LL.M. (Lonp.), Advocate, High Court, Jaipur. 
Ys INTRODUCTION. NS ; 

e present dispute between India and Pakistan has, arisen from the distri- 
bution and use of the water of the rivers flowing in the Indus Basin. Such disputes. 
are not new and have often arisen,in other parts of the world where large 
cale irrigation is practised. Although the root cause of all such disputes is the 
same, no two disputes are exactly similar and each has its own geographical and. 
political peculiarities. Hence, before. tackling the. legal issues involved in the 
dispute it would be preferable to have an idea of the topography of the region as. 
it may‘ help in following the whole problem in a proper perspective. 

The Indus ‘system of rivers consists of the river Indus, its five chief tributaries. 
from: the east, namely the Jhelum, Chenab, Ravi, Beds and the Sutlej, and a few 
tributaries from the west. The tributaries from the west are not relevant from. 
our point of view. “The main river Indus rises in Tibet and after flowing through 
Kashmir enters Pakistan tribal territory. The valley of thé river in its upper part. 
is separated from the rest of Kashmir by. high mountains. ‘The river Jhelum rises 
in Kashmir and enters Pakistan before it'emierges from the hills. The waters^of 
these two rivers, which between thémi carry about two-thirds of the total flow of 
the entire Indus system, thus, enter Pakistan before large extractions of water are. 
possible from them", "The river Chenab Whose volume of discharge is approxi- . 

` mately equal to that of tbe Jhelum, rises in, India and enters Pakistan soon after: 
it emerges from the, Himalayas. The Ravi and the Sutlej, which also have their 
sources in India first flow through the Indian plains and then enter Pakistan 'terri-- 
tory. The river Beas lies wholly within India. as ^it joins the Sutlej before it enters 
into Pakistan: The rainfall in the region is limited only to the monsoons, and the 
-rivers are the only source, of irrigation during the rest of the year. Hence, there 
has.grown up an-extensive, network of canals. PANE xe a , 

a TÆ PórriicAL HISTORY oF THE DISPUTE. ES 


` (a) The.Partition.—On. the 18th July, 1947,. the British Parliament enacted: 
the Indian Independence Act,1947, which provided for the partition of British, 
India into the Dominions, of India and Pakistan. Under section 4 of the said Act: 
the Province of Punjab, which constituted a.major, part, of the Indus Basin, "was. 
divided into two new provinces—the West Punjab and the East Punjab—along the 
boundaries to be settled by the award of a Boundary Commission. The Governor-. 
General of India appointed a Boundary, Commission under the Chairmanship 
of Lord (then Sir Cyril) Radcliffe, which gave its award on the r2th August, 1947. 
On the basis. of the said award the Governor of Punjab, in exercise of the powers. 
delegated. to him .by the Governor-General, issued the Punjab (Apportionment 
of Assets and Liabilities) Order, 1947, on the 13th August, 1947. The Governor- 
General had, in the meanwhile, appointed an Arbitral Tribunal on the 12th August, 
1947, under the Chairmanship of Sir Patrick Spens, ex-Chief Justice of India, for 


1. Rushbrook Wili ams : The Indus Canals Water Problem, (1955),—The Asian Review, p. 139» 
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the purpose of settling. disputes that may arise between the two dominions, because 
-of the partition.. On the 15th August, 1947, the new Dominions of India and Pakis- 
tan came into existence, the Province of Punjab was divided, the new Province 
-of East Punjab went to India and the new Province of West Punjab went to Pakistan. 
(b) The Effects of Partition.—Yhe policy of the united Pupjtb Government 
was to develop irrigation in the western part, where there was,a large area of Crown 
wwasteland capable of yielding quick financial return. This postponed develop- 
ment in the eastern part where the land was privately owned and where no major 
project was constructed after 1882. As a result, out of 14 million acres, the total 
.area under canal irrigation, only 3 million lay in India, as against 11 million acres 
in Pakistan. “Of the 25 principal perennial canals from the Indus system only 
-two lie in India, as against twenty in Pakistan, while one is divided between the 
"two. Of the eight non-perennial canals, one lies in India and seven are in Pakistan. 
Jn addition there are a large number of inundation canals mostly in Pakistan ?." 
-Out of the total cultivable area of about 85 million acres dependent for irrigation 
:solely on the Indus system, 40 million acres lie in India, and 45 million acres in 
Pakistan. A population of 20 million in India and 22 million in Pakistan are depen- 
-dents on the Indus Basin. Out of the 168 million acre feet, which represegts the 
.annual virgin flow from the Himalayas into the rivers of the Indus system at 
the point where they enter the plains, only 9 million acre feet or about 5 per cent. are 
‘utilised in India against 66 million acre feet or 40 per cent. in Pakistan ; as many 
as 73 million acre feet run waste to the sea and about 20 million acre feet. are 

. absorbed in the long length of the rivers in Pakistan. 


(c) Developments after the Partition.—Pakistan raised no claim to the canal 
-waters at the time of partition, nor did she bring this matter up for arbitration when 
„other similar questions including her rights to electricity from the Mandi scheme 
-were settled. A standstill agreement was signed by the Chief Engineers of East 
.and West Punjab in December, 1947, for the continuance of the supply of water 
.to. Pakistan Canals against payment. This agreement expired on the gist March, 

1948, and, as Pakistan had failed to renew it before that date, the supply of canal 
"water had to be stopped on Aprili, 1948. In May, 1948, an Inter-Dominion 
‘Conference was held at Delhi ‘between the. representatives of both the Dominions. 
«On behalf of India it was claimed ‘that under the Punjab (Apportionment of Assets 
-and Liabilities) Order, 1947, and the Arbitral Award, the proprietary rights in 
waters of the rivers in East Punjab vest wholly in the East Punjab Government , 

and. that the West Punjab Government cannot claim any share of these waters 
as of right." On behalf of Pakistan it was contended ‘that the point has conclusively 
been decided in its favour by implication by the Arbitral Award and that in ac- 
, cordance with International Law and equity, West Punjab has a right to the waters 
.of East Punjab rivers. An agreement was eventually reached on May 4, 1948, 
-without prejudice to the legal rights of the East Purjab Government. In the said 
. Agreement ‘the West Punjab Government on its part recognise the natural anxiety 
of the East Punjab Government to discharge the obligations to develop areas where 
water is scarce and which are underdeveloped in'rélation to parts of West Punjab. ? 

The Agreement further provides that apart from the question of law involved, ‘the 

Governments are anxious to approach the problem in a practical spirit on the basis 

of the East Punjab Government progressively diminishing its supply to these canals 
in order to give reasonable time to enable the West Punjab Government to tap alter- 
native resources? In July, 1948, another Inter-Dominion Conference was held at 

Lahore. There West Punjab representatives stated that a certain period would 

be required to develop alternative resources of water. India suggested that this 
„could be done within seven years, but no progress was made. In June, 1949, Pakis- 
tan took a different stand, and suggested that India should agree to refer the matter 
-to the International Court of Justice. The Government of India said that it was 
_ prepared to move on the lines of the May, 1948 Agreement. In the course of the 
2. Rushbrook Williams, Op.Cit, p. 140. = 
g., United Nations Treaty Series, Vol. 54, P. 45., 


e : ; 
11] " THE MÁDRAS LAW JOURNAL. ‘ . , IF 


D A : 2n 
Inter-Dominion Conference held in August, 1949, India suggested an overall survey 
‘of the water resources of the Indus Basin but Pakistan díd not agree to this. In. 
December, 1950, Pakistan repudiated the May, 1948 Agreement, unilaterally: 
Nevertheless, India continued to supply water under the terms of the said Agreement. 
In September, 1951, the Government of India formally proposed to the Govern-- 
ment of Pakistan that the question of validity of the May, 1948 Agreement, be re- 
ferred to arbitration. But the Government of Pakistan did not accept the Indian 
proposals. In 1952 the World Bank offered their good offices in negotiating a. 
settlement of the dispute. An exhaustive technical survey was carried’ out and. 
on that basis the World Bank submitted its proposals to both the Governments. 

"Under the said proposals, Pakistan was to have the exclusive use, for all times, of 
the rivers Indus, Jhelum and the Chenab, and India of the rivers Ravi, Beas and 
the Sutlej, but Pakistan was given her existing supplies from these rivers for a transi- 
‘tional period, estimated at five years, during which Pakistan would complete the- 
link canals to replace these supplies. In addition, India was required to pay to: 
Pakistan approximately Rs. 606 million towards the cost of Pakistan's link canals. 
‘India accepted the aforesaid proposals even though she was required to pay the 
large fum of Rs. 600 million as the price for using her own waiers and she was de- 
nied, for all times, the use of the waters of rivers Jhelum and Chenab. But Pakis- 
tan, as usual, did not accept the proposals. The matter is still being explored by: 
the World Bank to find a solution acceptable to both the parties. Whereas, in: 
the meanwhile, India is continuing the supply of water to Pakistan and has even. 
' extended the deadline for discontinuing these supplies till 1962. i 


THE LEGAL PROBLEM. 


The historical background shows that the whole dispute revolves round the: 
question—what are the legal rights of India and Pakistan in the waters of the rivers: : 
flowing into Pakistan through India? Pakistan has claimed a right to the waters. 

* of East Punjab rivers under International Law and equity. Leaving aside equity for 
' the time being, let us see whether International Law, as it exists to-day, gives any 
'right to Pakistan. In other words we have to explore the rights of a lower riparian. 
State in case of diversion of waters by the upper riparian State, in International 
Law. : 
THE FUNDAMENTAL PRINCIPLE. 


It is a fundamental principle of International Law that, to the extent its in- 
dependence is not limited by International Law, a Sovereign State is free to exercise: 
. its exclusive jurisdiction within its own territory. ‘ There is a presumption-in favour 
of such freedom. In each case in which a restriction of suck freedom is alleged,. 
' the burden of proof lies on the party which alleges such a limitation. Any such 
_ claimant will have to show that the unfettered freedom of the other States has 
been limited by treaty, international customary law or by a general principle of 
' law recognised by civilised nations. Furthermore, as States do not lightly forgo. . 
such freedom, any limitation of sovereignty has to be interpreted restrictively*.’ 
On applying this principle to the legal problem under consideration, the result 
' would be that an upper riparian State has full sovereignty over the waters of rivers 
* flowing through its territory and a lower riparian State claiming any right in the 
| said waters will have to show a limitation of this by a treaty, or a rule of international 
' customary law or a general principle of law recognised by civilised nations. As 
there is no treaty between India and Pakistan which limits India's sovereign rights 
we have to see whether there exists any rule of international customary law or a 
general principle of law recognised by civilised nations, which limits the 
sovereignty of an upper riparian State over the waters of rivers in her territory. 


INTERNATIONAL CusroMARY LAw. : 
In order to find out whether International Customary Law gives any right 
to the lower riparian State against the upper riparian State, I would briefly outline: 
the State practice, treaty practice, and the judicial. decisions in the field. 


4. Schwarzenberger : Manual of International Law (1952), p. 29. 


. 
, ` 


20 THE, MADRAS LAW JOURNAL. 

(a) State Practice-—In the early stages of the*levelopment of International 
Law thc question of diversion of river waters was not of much importance and most 
af the ecrly State practice on international waterways deals only with the question 
of navigation. One of the reasons for the absence of early State practice in this 
field may be that International Law in these days was primarily asaw between the 
European States and, in Europe, navigation is of primary importance, as compared 
to other economic uses of rivers such as irrigation; which have a secondary importance. 
But since the latter half of the last century, the problem of diversion of waters has 
come into the forefront, and at present it is one of the major sources of international 
conflict. 'This change in eniphasis may be explained on two grounds. First, 
because International Law has now taken a universal aspect and there are many 
States where water is scarce and rivers are the only source of i irrigation and power ; 
and, secondly, now with the help of scientific developments it is possible to develop 
the water resources, of the rivers to a much larger extent and for a larger number 
of purposes, than it was possible before. Here I will try to show the attitude 
adopted by States in disputes that have arisen since 1850. 


[1958 


(2 THe Meuse: A dispute arose between Belgium and Holland, when 
Belgium, the upper riparian State, proposed to construct a canal on the river Meuse 
in her territory in 1856. Holland protested to this diversion and the protest of 
Holland ‘ appears to be the first diplomatic assertion of any rule of International 
Law upon the question'*. Belgium asserted her absolute rights’ of sovereignty 
against Holland’s reliance on the general principles of riparian rights. The 
‘dispute was finally settled in the Treaty of 1863, which subsequently came for 
interpretation before the Permanent Court of International Justice in 1937. 


(ti) Tae Ri0-GRANDE: A dispute arose between the United States and 
Mexico, because in consequence of the digging of trenches in parts of Colorado in 
the United States, the water of the Rio-Grande had been so greatly diminished as to 
-create a scarcity in the lower part of the stream in Mexico. The Mexican minister 
to the United States, in his note of October 21, 1895; complained that it was a 
violation of the principles of International Law. On the question of International 
Law, the Attorney-General of the’ United States advised : ‘That the rules of Inter- 
national Law imposed upon the United States no duty to deny to its inhabitants 
the use of the water of that part of the Rio-Grande lying within the United States 
although such use resulted in reducing the volume of water in the river below the 
-point where it ceased to be entirely within the United States, the supposition of 
‘such a duty is inconsistent with the sovereign jurisdiction of the United States 
-over the national domain'5. On May 21, 1906, the United States concluded a 
‘Convention with Mexico providing for the equitable distribution of the waters 
-of the Rio-Grande for irrigation purposes. Article IV of the Convention provides 
that the delivery of the water shall not be construed as a ‘recognition by the 
"United States of any claim on the part of Mexico to the said waters; and in 
„Article V it is said that the United States does not in any way concede the 
establishment | of any general principle or precedent by the concluding of this 
treaty’. 


(iii) DISPUTES BETWEEN THE UNSTED STATES AND CANADA : Before 1909,* 
the two countries had been estranged by a series of disputes arising from diversion 
-of waters. In most of the cases the United States was the upper riparian State 
"but in the case of the Milk River she was the lower riparian State and was affected 

-by the diversion by Canada. Even then the United States, consistently upheld 
the principles of absolute sovereignty. Great Britain and Canada, on the other 
hand, contended that International Law does place restrictions on the right 
-of the United States to the use or diversion of waters of tributaries to boundary 





5. Smith: The Economic Uses of International Rivers (1931), p. 137. 
6. Moore : Digest of International Law, Vol. I, pp. 653-54. 
7. Malloy : Treaties, etc., Vol. I, pp. 1202-4. 

A i 


: i 

11] * "THE MADRAS LAW JOURNAL. 21 
rivers and the waters of rivéts.flowing across the boundary.* ` The dispute was 
finally settled in the Treaty of 1909 between the two countries. But it would be 
interesting to note that Article II of the-said’ Treaty reserves the right of each party : 
to the "exclusive jurisdiction and control over use and diversion whether temporary 
or.permanent, ef all waters on its own side of theline.”® A dispute again arose. 
between the two ceuntries when the Chicago Sanitary District constructed a 
canal diverting waters of Lake Michigan for their sanitation purposes. This dis- 
pute is not relevant from our point of view.because it deals with diversion from 
boundary rivers and lakes. Recently another dispute has arisen between the 
two States over the diversion of the waters of Columbia River by Canada, but there 
the United States is relying on certain treaty provisions. 


(i) Tue Nine: The Nile has its main source in Abyssinia, from where it 
enters into Sudan and after flowing through Sudan enters Egypt. An agreement 
was entered into between Great Britain, on behalf of Sudan, an upper riparian 
State, and Egypt, in 1929, under which it was agreed that no irrigation or power 
"works would be constructed on the Nile in Sudan without the previous agreement 
‘of the Egyptian Government. In the words of Prof. ' Smith, “ the position taken 
by Great Britain in her discussions with Egypt over the apportionment of the Nile 
water is a .significant example of the refusal of a powerful State to rely upon the, 
doctrine of the absolute rights of the territorial sovereign" !9, But now after 
attaining independence Sudan has expressed her unwillingness: to be bound by 
the Agreement of 1929. 


(v) Tug Ria MAURI: A düpuse arose between Chile and Bolivia in 1921 
when the Chilean Government granted a concession to a company to divert the 
water from the Mauri for irrigation purposes in the Upper Tacna Valley. ‘Bolivia 
appealed to the well-known texts of Roman Law and their recognition in the French 
Law of 1792, that is to say to the private law of riparian rights. Chile maintained 
` that Mauri was subject to the unlimited exercise er the rights of State sovereignty 1. 


: (wi) Toe RISSBACH : A dispute arose in 1947 between Austria and Bavaria 
over the diversion of the water of Rissbach for the generation of electrical power 
by Austria. ‘During the negotiations Bavaria held to the principle of integrity, 
Austria to that of territorial rights. The agreement by which the two parties finally 
abondoned their positions expressly states that it was concluded i in spite of the legal 
principles upheld by the two parties'!?, 


; This study of the practice of the various States i in disputes relating to diversion 
' of waters of international rivers clearly shows that-there exists no rule of International 
Customary Law and that the upper riparian States have frequently relied on their 
sovereignty. "The protests by Great Britain, Canada and Mexico, to the United 
States have not presented any instance of international practice to support their 
general contention that governing rules of International Law limit.the right of a 
State to divert waters'!?, The position under International Law was explained 
' by the Canadian "Minister of Public Works, speaking in Parliament on the Treaty 
of 1909, in the following words: ‘I must say that this Treaty simply confirms an 

" international principle which has always been upheld by the United States and which 
as far as I know has never ‘been disputed: by lawyers of our country, namely that 
any country may-divert water courses situated on its territory and prevent them 

` &. Simsarian : Diversion of Waters affecting the United States and Canada,. (1938) 33 A.J.I.L 

488, at p. 518. 

.9. Malloy : Treaties, etc. i Vol. Ill, p. 2607. 

to. Smith, Op. Cit, at p. 147. 

:.. Smith, Op. Cit. pp. 68-70. 

12. Legal Aspects of Hydro-Electric Diselopaiedt of rivers and lakes of common interest, .U. Ne 

‘Doc. E/ECE/136, p. 107. 

: 13. Sissarian : Diversion of International Rivers, (1999), p. iom alii quoted in Hyde, dien: 

, mational Law, Vol. I, p. 567, note 6. 
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from crossing itsfrontiers. . . . . The only compfaint arising out of a diversion. 
which is recognised in Igternational Law relates to navigation'!4. 
a (b) Treaty Practice.—There are in existence a large number of treaties and 


converttions relating to the use of international waterways. They are either, 
bilateral, in which case they deal with certain given waterways, "or, multilateraF 
in which case they are generally concerned with the problem fn the abstract. For 
the sake of illustration, to show the general pattern of such bilateral treaty pro- 
visions, let us take paragraph 4 (b) of the Notes exchanged between Great Britain. 
and Egypt at Cairo on 7th May, 1928, which reads : 


“Save with the previous agreement of the Egyptian Government,.no irri- 
gation or power works or measures are to be constructed on the River Nile and’ 
its branches, or on the lakes from which it flows, so far as all these are in the Sudan 
e... s. s. . Which „would, in such a manner as to entail any prejudice 
to the interests of Egypt, either reduce the quantity of water arriving in Egpyt or 
modify the date of its arrival, or lower its level” 15, 


By similar treaty provisions the upper riparian States have agreed to give due 


regard to the interests, and in some treaties also to obtain the prior consent, of 


the lower riparian State. On the basis of such treaty practice, it has been argued 
that even in the absence of a treaty, any State utilising the waters of an international 
river must take account of the interests of every other State sharing that river and 
measures which substantially affect the interests of another State may not be taken 
without that State's consent. It is respectfully submitted that such an inference 
is premature and it is not justified by the State practice. When the treaty practice 
is examined in the light of the State practice, it will be found that States have always. 
asserted their sovereign rights before entering into the treaties and in many treaties 
they have even reserved their legal rights. This clearly shows that any limitation 
on the sovereignty of a State over the waters of rivers within its territory can only 
be introduced through a treaty and in the absence of a treaty a State has complete 
freedom of action. From the treaty practice, at the most it may be said that the 
States follow a particular pattern in their agreements regarding the exploitation of 
the resources of international rivers, and that an optional standard of International 
Law! is gradually taking shape. But in no case does the treaty practice justify the 
conclusion, that a rule of International Customary Law has evolved and that the 
treaty provisions, referred above, form a compulsory standard of International Law. 
If this were so, it may very well be argued, with much greater emphasis, that because 
most of the treaties contain these provisions, a State is bound to grant most- 
favoured-nation treatment, or freedom of navigation, or freedom of commerce, to 
“every other State. But this is not the position in International Law at present. 
(c) Judicial decisions —In the field of- International Law, the decisions of 
international Courts and tribunals take precedence over the decisions of the 
‘municipal Courts. So far, the purpose of findirg out whether any judicial decision 
upholds a rule of international customary law, it would be better to start with 
international Court and tribunal. 


(i) INTERNATIONAL COURTS AND TRIBUNALS : The only case where an inter- 
national Court or tribunal considered the question of diversion was the dispute 
between the Netherlands and Belgium over the interpretation of the Treaty of 
1863 relating to River Meuse. In the course of the proceedings, both written and 
oral, occasional reference was made to the application of the, general rules of 
International Law as regards rivers. But the Permanent Court of International 
Justice, held, that ‘the points submitted to it by the Parties do not entitle it to go. 
outside the field covered by the Treaty of 1863’ and that ‘the points at issue must 
all be determined solely by the interpretation and application of that treaty '!7. 
Wo SS Ge ee ee 

14. U.N. Doc.E/ECE/136, pp. 10-21. 
15. League of Nations Treaty series, Vol. 93, p. 46. 


16. Schwarzenberger : The Province and Standards of International Economic Law, (1948); 


International Law Quarterly, 402, at p. 408. i 
17. Diversion of Water from the River Meuse, Hudson, Op. Cit., Vol. IV, p. 172, at p. 18g. 
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The award of the International Arbitral Tribunal in the Trial Smelter Arbi- 
tration’, although not dealing with the problem in issue, has certain relevance 
with it, and may be discussed here. A dispute had arisen between the Unitetl 
States and Canada over the operations of a Smelter at Trial in Canada, 
the fumes emitted by which caused damage to property in the United 
States. Both the States signed a Convention on April 15, 1935, by which 
they agreed to constitute an International Arbitration Tribunal for the settlement 
of the said dispute. The Tribunal in its award held that Canada was liable to 
compensate the United States on the ground that ‘no State has the right to use or 
permit the use of its territory in such a manner as to cause injury by fumes in or to 
the territory of another or the properties or persons therein'!?. The Tribunal 
arrived at this conclusion on the basis of certain decisions of the U.S. Supreme Court 
as Article IV of the Convention empowered the Tribunal to ‘ apply the law and 
practice followed in dealing with cognate questions in the United States of America 
as well as International Law and practice'?9. The Tribunal itself emphasised the 
extraordinary powers granted to it under the Convention and observed that ‘ what 
is true concerning States of the Union is, at least, equally true concerning the re- 
lations between the United States and the Dominion of Canada'?!, This shows 
that the Tribunal was not laying down any general principle of International Law 
but was limiting itself to the dispute in hand, In the course of its award, the Tri- 
bunal also discussed the general principle that a State owes at all times a duty to 
protect other States against injurious acts by individuals from within its jurisdiction 
and observed that ‘ the real difficulty often arises rather when it comes to determine 
what, pro subjecta materie, is deemed to constitute an injurious act'??, This 
very difficulty which was pointed.out by the Tribunal faces the lower riparian 
State which wishes to invoke the general principle referred by the Tribunal. In 
order to bring its case within the scope of this general principle a lower riparian 
State will have to establish that diversion of waters by the upper riparian State 
has been recognised, under International Customary Law, an ‘injurious act.) But 
we have already seen that so far, the International Customary Law does not 
recognise such a diversion an ‘injurious act’. 


(ii) Municrpat Courts : Disputes relating to diversion of waters of inter- 
state streams have often arisen before the Courts of the various federations, and 
notable among these are the decisions of the United States Supreme Court. In 
the United States, disputes have arisen frequently among the States, when one 
State has tried to divert the waters of a river, flowing between two or more States, 
to the detriment of the other States. The State diverting the water has some- 
times invoked the principle -of sovereignty??*, and the State objecting has 
either relied on the Doctrine of Riparian Rights®4, or on the Doctrine of Prior 
‘Appropriation?®, The Supreme Court has, so far, in all the cases refused to 
accept either of the arguments and has decided each case on the basis of an 
* equitable apportionment’ of the benefit, and has held that the water should be 
divided on the basis of equality of right, which may not necessarily mean equality 
of water. But it is very doubtful that the Court was applying the principles of 
International Law while deciding these cases. It seems that the Court was 
weighing the equities between the two contending States, and deciding the claims 








18 U.N.R. I. A. A., Vol. ITI, p. 1905. 
19. bid. p. 1965. : f A 
‘20, lbid. p. 1908. ' i 
at. Ibid., p. 1964. : f 

22. Ibid., p. 1963. ] 

23. Colorado in Kansas v. Colorado, 206 U.S. 46, and Wyoming v. Colorado, 259 U.S. 419. 


24. Kansas in Kansas v. Colorado ; Connecticut in Connecticut v. Massachusetts, 282 U.S. 660 ; 
New Jersey in New Jersey v. New York, 263 U.S. 326. 


ice (5 Wyoming in Wyoming v. Colorado ; and Nebraska in Nebraska v. Wyoming @ Colorado, 325 
S. 589. 
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on the basis:of, what it called, *«Inter-state Common Paw'2*. The doubt, that the 
Court. was not applying Principles of International Law to these cases, gains further 
support from the decision of a Californian Court, where the Court, applying the 
principles of International Law, held, *Citizen of "United States. cannot, in absence 
of treaty, either by use, prescription, or otherwise, gain any rights under which 
he can compel. Republic of Mexico to release any of waters impounded.. by 
dam in such.Republic which without such dam would flow into United states’??. 
Moreover, the members of a federation stand on a different footing from the members 
of. the unorganised international society of today. Different considerations come 
into play when a Court decided disputes between the cormembers of a federation. 
The interests of the individual States may be superseded.by the interest of the feder- 
ation as a:whole. The.principles applied by the Supreme Court in these decisions 
cannot be regarded as principles of Tatemabonal ose Law applicable to 
sovereign States. ; 


Apart from the United States, the question of diversion has also: come before 
‘the Continental-Courts occasionally. “The first decision dates back to 1878, when 
a dispute arose between the ‘Cantons of Zurich and Aaragau over the agnstru- 
ction of the Zwillikon Dam on the stream Joanabach in Zurich. The Swiss Tri- 
"bunal held that Aaragau had, no proprietary interest in the water, but only a right 
to a reasonable share-of the flow. and that this right was not infringed by the Zurich 
‘statute, which made equitable provision for the protection of riparian owners, The 
interest of this decision lies in its clear repudiation of the theory. that inter-state - 
relations in water-courses are to be governed by the private law of riparian rights28, 
Another dispute arose in 1911, when the Ministry of Agriculture of Austria 
authorised the diversion of the water of the Leitha river flowing from Austria into 
Hungary. This affected the flow in Hungary and certain Hungarian parties claimed 
that according to International Customary Law all States are bound in enacting 
measures applying to watercourses running beyond their respective frontiers, to 
respect the existing, rights and judicially protected interests in these :water-courses 
‘beyond their frontiers. But the claim was not accepted by the Imperial Royal 
Administrative ‘Court of Austria??. A case, involving the rights of three States 
of the German Federation in the flow of the waters of the Danube, came before 
the German Constitutional Law Court in r927. Wurttemburg and Prussia com- 
plained against certain constructions by. Baden which affected the natural flow 
of the waters of the Danube in their territory. "The Court, relying on the generally 
recognised principles of water law, gave a decision holding. that Baden must 
desist from injuring her neighbours. In deciding the case, - the Court stated that, 
in the relationship of the German States towards each other there was ‘a greater 
limitation of the basic principles of territorial’ sovereignty than if two entirely foreign 
States Were opposing each other and that, accordingly, there were obligations of the 
various.German States towards each other which cannot, at least to the same ex- 
‘tent, be derived from International Law applicable to all States’ 20, It pointed out 
that the case of the seeping of water from one river to another river occurs in nature 
so seldom that ‘ rules of International Law have not been formed for it’. This 
‘shows that the Court in deciding this case did nor apply any principle of fers 
national Law. . . , 

This brief survey of the state practice, treaty practice and the ER decisions 
on the issue of diversion, proves beyond doubt that there exists no rule of inter- 
national customary law under which a lower riparian State can claim a right in 
the waters of the rivers flowing through the territory of the upper riparian State.. 





26. Kansas v. ‘Colorado’; Gonnecticut v. Massachusetts ; Supra. 


27: Allen v. California Water & Tel. Co., Cal. App. 1 55 p. 2d 663; quoted i in Corpus Juris Secon- 
«dum, Vol. 48, p. 16, note 53. 


28. Smith, Op. Cit, pp. 39-40. í i E 
29. Hackworth : Digest of International Law, Vol. I, pp. 594-5. 
30. Hackworth, Op. Cif, p. 597. 
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. Tu ĠENERAL PRINCIPLES. OF Law, Wg 
Now, it has to be seen: whether.there exist any general principles of law re-' 


cognised by civilised nations, which give any right to the lower riparian State. 
will discuss the various theories in the field in order to find out whether any of them 
has been incorporated in International Law. sae 
(a) Doctrine-of Riparian ‘Rights —This doctrine traces its origin from the prin- 

ciple of Roman Law that water is res communis from where it was adopted in the 
Civil law as well as in the Common Law. According to this doctrine ‘every ri- ` 
parian owner is entitled to the natural flow of water ofa running stream through or 
along his land, in its accustomed channel, undiminished in quantity or unimpaired 
in quality’3!, Although this doctrine has been relied by Bolivia in its dispute with 
Chile over the waters of Rio Mauri, the general state practice and the treaty practice 
shows that it has never been accepted in International Law. In the United States, 
. it was invoked by certain lower riparian States??, but the Supreme Court has always 
rejected it. Discussing the application of this doctrine as between States, Justice 
Holmes observed, that ‘different considerations come in when we are dealing with 
independent sovereigns having to regard the welfare of the whole population *??, 
The m&in social function of the rules governing riparian rights, both in the Roman 
and in the English systems was to regulate the rights of neighbouring landowners. 
living in agricultural communities of a primitive type. "They were designed to 
regulate the conflicting interests of adjoining landowners whose interference with 
. rivers was usually limited to the erection of primitive mills and to simple schemes 
of local irrigation'?*. ‘It would not be’ proper to transplant these rules into in- 
ternational sphere and it would be wise to keep in mind the warning given by Prof. 
Smith, that ‘we must approach the study of private law rules upon water exploita- 
tion with some caution, and. without expecting to find that modern international 
probléms have been solved in advance by the compilers of the Corpus Juris or by 
English Judges’ 35. : "E 

. (b) Doctrine of Prior Appropriation.—"1n many of the.western states (of the 
United States), under the doctrine of ‘prior appropriation’, a permanent right in 
or to water may be acquired by appropriation, the person first making such an appro- 
priation becoming entitled to the exclusive use and control of the water to the ex- 
tent of his appropriation" 39. ' This doctrine has been adopted as a substitute for the, 
Common Law rule of riparian rights because the water in the rivers is not sufficient 
to fulfil the needs of all the riparians. It was based on the wants and necessities of 
the community and the social and industrial needs and conditions locally prevailing, 
to which the.rules.of Common. Law were considered inapplicable. The underlying 
principle of the doctrine is that he who invests labour in the stream deserves its bene- 
fits. In the words of the ‘Attorney-General for Colorado, “prior appropriation is 
very frequently the accident of physical location, and, were the rule to apply between 
States, their destiny would be determined, not by their present or future necessities 
for use of their natural resources, but rather by accident." 37 The Supreme Court of 
the United States has been reluctent to apply it except as between States both of 
whom have accepted the doctrine. In these circümstances, it can hardly be said 
that this doctrine is a general principle of law recognised. by civilised nations. 
. (c) Doctrine of Equitable apportionment—In equitable apportionment, a strict, 
priority apportionment, in which the rights of each appropriator are fixed, is not adop- 
ted. “While priority of appropriation is the guiding principle in allocating the water 
of an inter-state stream between appropriationg states, accretions, physical and 
climatic coriditions, consumptive use of water inseveralsectionsof the river, character 
poia a ee 

91. Corpus Juris Secondum, Vol. 93, p.. 609. . 

32. Supra, note 27. g $t x : 

9g. New Jersey v. New York, 263 U.S. 326, at p. 342. ` 

.34. Smith, Op. Cit., at p. 20. 

35. dbid., at p. 15. i 

36. Corpus Juris Secondum. Vol. 93, p. 899.. : 

37. Wyoming v. Colorado, 259 U.S. 419, at p. 436. . . 
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and rate of return flows, extent of established uses, availability of storage water, practi- 
cal effect of wasteful use? on downstream areas, and damage to upstream areas as 
compared to benefit to downstream areas ifa limitation is imposed on the former, are: 
relevant factors”**, The doctrine of equitable apportionment requires an adaption: 
of the formula based on dependable supply to the necessities of a particular situa-- 
tion. ‘In determining whether one State is using, or threatening, to use more than 
its equitable share of the benefit of a stream, all the factors which create equities in. 
favour of one State or the other must be weighed as of the date when the controversy 
is mooted'39, "The decisions of the Supreme Court, which are the basis of these 
conclusions, are decisions in equity. Can it be said that these rules of equity are 
general principles of law recognised by civilised nations? In the discussion on Article- 
38 of the Statute of the International Court of Justice, in the Committees of the First; 
Assembly of the League of Nations, ‘It was decided that the application of pureequity 
could not be placed at the same footing as the application of these general principles. | 
but must have the express consent of the parties concerned'*?, Article 38 (2) of the 
Statute provided that the Court may decide a case ex aequo et bono, if the parties 
agree thereto. This shows that rules of equity cannot be applied by an International 
Court or Tribunal without the consent of the parties. The doctrine of eqftitable 


apportionment, cannot, therefore, be regarded a general principle of law recognised. 
by civilised nations. 


(d) Doctrine of abuse of Rights.—1t has been argued that a State is under a 
duty ‘not to interfere with the flow of a river to the detriment of other riparian. 
States’, on the basis of the principle that the responsibility of a State may become. 
involved as the result ofan abuse of a right enjoyed by virtue of International Law, 
when itavails itself of the right ‘in an arbitrary manner in such a way as to inflict upon 
another State an injury which cannot be justified by a legitimate consideration of its 
own advantage’ 41, ‘Among international publicists the view is quite widely held 
that an abuse of right is an anti-social exercise of the right'*?. According to Sir 
Hersch Lauterpacht, ‘the essence of the doctrine is that, as legal rights are conferred_ 
by the community the latter cannot countenance their anti-social use by individuals ; 
that the exercise of a hitherto legal right becomes unlawful when it degenerates into: 
an abuse of rights ; and that there is such an abuse of rights each time the general’ 
interest of the community is injuriously affected as the result of the sacrifice of an. 


important social or individual interest to a less important, though hitherto legally 
recognised legal right’ 13. 


It is submitted that an unsocial or anti-social exercise of a legal right does not 
make it unlawful ipso facto. ‘In so far as English Law is concerned, near unanimity 
exists that general doctrine of abuse of rights does not form part of the law of Tort’ 44, 
In the Continent, though the Italian Law and the Roman Law do not accept the 
doctrine, it has been recognised in varying degrees by the laws of France, Germany,. 
Switzerland and Soviet Russia, ‘But in no case, excepting the Swiss and the Soviet 
Civil Codes, do we find any real attempt to define the real extent of the theory’4> 
‘Even in the evolution of the legal system of any one civilised nation, the notions of" 
malice and good faith have been subject to considerable changes in scope and mea-- 
ning’ 15. In these circumstances, how can the doctrine of abuse of rights be regards: 
ed as a general principle of law recognised by civilised nations? Prof. Gutterridge, 
after a comparison of the rules of the various private law systems, comes to the con-- 
clusion that ‘the doctrine is still in a formative stage, and its implications are by nov 
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39. Ibid., at p. 912. 

40. Cheng : General Principles of Law, (1953), pp. 19-20. 
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means clear’ and that ‘it, is difficult to accept it as a principle common to civilised 
nations’*?, Dr. Schwarzenberger is of the opinion that Întil research in the field 
-of comparative law has delved much further into the issue than, so far, has been tlie 
case, ‘it is advisable to err on the side of caution.’ 4? 


'The advocates of the doctrine argue that'it has been upheld by international 
Courts and tribunals.» It is true that the doctrine has been referred to by the Per- 
manent Court of International Justice, the International Court of Justice, Interna- 
tional Arbitral Tribunals and by the Judges of the International Court of Justice in 
their separate or dissenting judgments. But the “dicta of International Courts and 
Tribunals, on this subject are more than statements of what, on the level of unorga- 
nised international society, the law is. They tend to reformulate absolute rights as 
relative rights" 4?, An International Court or Tribunal is likely to bear in mind that, 
in submitting a case to its jurisdiction, the parties intend. to eliminate a source of 
potential or actual friction and to have their dispute finally settled. Taking into 
consideration the intention of the parties to resolve theconflict, an International Court. 
or Tribunal carries it out in the most practical and constructive way by the injection 
of equitable limitations into a possibly more rigid rule of International Customary 
Law. “The source of such ‘jus aequum is not necessarily the rule as reformulated 
on the judicial level, but the consent of the parties" 59, This argument can very well 
be illustrated by the Trail Smelter Arbitration?!, which is regarded as the sheet- 
anchor of the doctrine. Article IV of the Convention constituting the Tribunal 
provided that the Tribunal “shall give consideration to the desire of the high con- 
tracting parties to reach a solution just to all parties concerned" 52, That the Tri- 
bunal took into consideration, this desire of the parties, is apparent from the remarks : 
*Particularly in reaching its conclusions as regards this question as well as the next, 
the Tribunal has given consideration to the desire of the high contracting parties 
to reach a solution just to all parties concérned’53, The Tribunal further observed 
that *the.decisions of the Supreme:Court of the United States which are the basis of 
these conclusions are decisions.in equity and a solution inspired by them, togetlier 
with the regime hereinafter prescribed, will, in the opinion of the Tribunal, be just to 
all parties concerned! 54, This conclusively proves that-the Trail Smelter Arbitra- 
tion cannot be relied in support of any general proposition, ids l 

Furthermore, the dicta of the International Courts and Tribunals relate either 
to treaty obligations of States and are merely confirmatory: of the relevant and un- 
controversial rule regarding the interpretation and execution of treaties in good faith, 
or to rules of International Customary Law which themselves are established. For 
instance, in the Free Zones Gase (1932), France was under' treaty. obligations to 
maintain certain frontier zones with Switzerland free from customs barriers and the 
‘Permanent Court of International Justice applied the doctrine of abuse of rights in 
'the sense that *France must not evade the obligation to maintam the zones by erecting 
a customs barrier under the guise of a control cordon’ 55, Similarly, in the German 
Interests: Case, (1926) the observations of the Permanent Court of International 
justice on the question of abuse of rights relate to the compatibility of the exercise 
of the right of alienation by Germany with her treaty obligations®*®, In the North 
American Dredging Company Case (1927), the United States Mexico General 
‘Claims Commission referred to the abuses of the right of national protection or thé 
right of national jurisdiction’. But this reference to the doctrine of abuse of rights 





47. Gutterridge : Comparative Law, (1949), p. 68. 
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49. Jbid, at p. 920. 2h 
5o. dbid., at p. 321. x 
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52. Ibid, at p. 1908. s 
53. lbid., at p. 1963. 
54. Ibid., at p. 1965. ze 
55. Hudson, : World Court Reports, Vol. II, p. 562. ' ` re: » 
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was unnecessary here, because any abuse of the right of national protection would 
have been illegal asviolating the rule of territorial sovereignty established under Inter- 
rational Customary Law and any abuse of the right of national jurisdiction would 
have been illegal as violating the minimum standards for the treatment of foreigners 
established under International Customary Law. The other dicta in the judgments 
of the judges of the International Court of Justice, amount nferely to hypothetical 
statements made by way of general reservations. Such dicta ‘are of little probative 
value regarding the applicability of the hypothesis of abuse of rights to-the sphere 
of strict rights under International Customary Law’58. 


Dr. Cheng, disagreeing with the general view that an abuse of right is an anti- 
social exercise of the right, suggests? that, the doctrine of abuse of rights is merely an 
application of the principle ot good faith to the exercise of rights. ‘This deduction is 
justified as long as its application is limited to rights arising under treaties, and it is 
very doubtful whether the principle of good faith can be applied to the exercise of 
rights under International Customary Law. Dr. Cheng argued that the theory of 
abuse of rights is based on the interdependence of rights and obligations®®. It is 
respectfully submitted that the words ‘Abuse of Rights’ used in this senseQ are a 
misnomer. A State exercising her rights in breach of her obligations would be 
committing an unlawful act. It would be an unlawful exercise of a right and not 
an abuse of right. It would be illegal, not because of the theory of abuse of 
rights, but because of the breach of the obligations of the State under International 
Law. This shows that a mere reliance on the said doctrine of abuse of rights by a 
lower riparian State, in the absence of any other obligation under International 
Law upon the upper riparian State, would not be sufficient in International Law 
atpresent. , ' i 


CONCLUSION. 


The above discussion on the question of diversion of-waters of international 
riyers, makes it quite clear that in the absence of a treaty, a lower riparian State 
has no right under international customary: law to the.waters flowing into her terri- 
tory, nor can she rely on any: general principle of law recognised by civilised nations 
in support of her claim. | We have already seen that there exists. no treaty or con- 
vention between India and Pakistan, in which India has recognised the claims of 
Pakistan to the waters of the rivers flowing through the East Punjab. 'The only Agree- 
ment between the parties, 2.c., the May, 1948, Agreement, reserves the legal right 
of the East Punjab Government. On applying the legal deductions to the pre- 

"sent dispute it becomes obvious that Pakistan has ro right under International 
Law to: support her claims. l l 


Apart from International Law, Pakistan has àlso relied on equity in support of 
her claim. In this regard, I would only refer back to the facts which prove be- 
yond doubt, who is entitled under equity ? India is a food-deficient State, with a 
rapidly increasing population, where millions die of starvation due to failure of 
monsoon and lack of irrigation facilities. She needs very badly the water resources 
of the river within her territory, which are meagre in comparison to the water re- 
sources of the rivers in Pakistan to develop her vast fertile but arid lands. She 
has waited for Pakistan to tap alternative resources within her territory and has beerr 
supplying to Pakistan her usual water supply till now. Pakistan on the other hand 
has all along adopted an uncompromisng and un-cooperative attitude. It is hard 
to conceive; how Pakistan can invoke equity against India? And even ifitis con- 
ceded that Pakistan has certainly equity in her favour, her equity can in no case be 
superior to that of India. Then the maxim of equity, “where there is equal equity, 
law shall prevail? would apply, and the conclusion would be the same. 
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58. Schwarzenberger : Fundamental Principles, Op. Cit., at p. 322. 

59. Cheng, Op., Cit., at p. 121. 
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While dealing "iba à case “whee: Sand of money. Didi in pursuance of a cons 
tract concluded with the Government-on tender for'purchase' of bricks which was 
found void for absence ofan. agreement..prescribed by Article. 299 of the Consti- 
tution of India, P. B. Mukerjee, J., of the. Calcutta High Court observes: “‘ The 
judicial mind is unconsciously moved. by. the major premisé, in this branch. of the 
law that rio one should be apu to Ah enrich himself at the expense of another. 
and cautiously evolving in this branch. ‘of dürpiadenos The law so developed 
by judicial conscience appears to. eu iis opaganong to .défeat enrichments or un- 
merited acquisition by restitution: " 


s This anxiety has also lead to- "the € error of if caning din the difference beeen 
the three concepts. of Mistake of" Law, Ignorance - ‘of Law and contract discovered 
to be void and hence admitting of restitution. In'the.above case reported in Anath, 
Bandhu.v. Dominion of India!, the contentions of the parties were examined with re« 
ference to sections 72 and 65 ‘of the Contract act.. His Lordship decides ultimately, 
that that was a, case of deliberate disregard - of the specific provisions of 
the law, not even à case of eared of Law. There! the. .contract was void as the 


The. relevant provisions in “this, regard are sections Ta and 72 of the Contract 
Act. The law pertaining to section 72 is for the moment finally laid down setting at 
rest all controversy by. tlie'decision of the Privy Council reported in ‘Shiba Prasad v. 
` Srish Chandra Nandi?. “Their Lordships i in holding that section 72 embraces mistake 
of law. as well'in its purview point oüt'What mistake of law is. They say "Payment 
* by mistake ’ iri section 72 ‘must refer'to'a payment which was not legally due and 
which' could not have been enforced: the *mistake' is thinking that the’ money was: 
due when in ‘fact it was:not due”. - But their Lordships also add, “It may well 
be to add that their Lordships’ "judgment doés not imply that every ‘sum: paid 
under mistake is recoverable no matter what'the circumstances may be.’ There 
may ‘in particular case’ "be circumistaricés Which disentitle A plaintiff by: sa cen or 
otherwise Wai EUH ^ i 


Section 65 reads thus : “When an agreement is discovered to be void, or wlien 
the contract becoines void, any person: ‘who has:received any: advantage under- such 
agreement or'contract is bound to restore'it, or to niake compensation. for it; to the 
person from‘whom he received it.’ > Explaining the import of this section, their Lord- 
ships of'the Privy Council say ir the case reported in Harnath Kuer v. Inder Bahadur?.' 
“The section deals with (a) agreements and: (b)- contracts. ` The distinction between 
them is apparent from section 2: -By clause .(e) every promise: and every set of pro= 
mises forming the consideration for each other is'an agreement, and by clause (A) 
an agreement enforceable: by law -is-2 contract.” Section 65, theréfore, deals with: - 
(a) agreements’ enforceable by law "and (b) ‘agreements not so énforceable. By 
clause (g); an agreement not’ enforceable by law is said to be void. - An agreement 
therefore, discovered to be void'is oné discovered tobe not enforceable by law, and 
on the language of the section, would.'include an ‘agreement that was void in that 
sense fror its inception as distinct from a contract that becomes void ”; : 
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Before we proceed further it is well to see what was decided in the Calcutta 
case quoted above. :'THere a contract was formed by the appellant offering to pur- 
thase by tender bricks which was accepted by the Government, the Respondent. 
And in pursuance of the contract.the appellant paid a sum of Rs. 12,160 being the 
entire purchase price. But it was found that the contract could not be enforced 
` as it had not been incorporated in a written contract as prescribed and according 
to Article 299 of the Constitution Act. The appellant claimed back the amount 
relying on sections 72 and 65 of the Contract Act. i 3 


As to the applicability of section 65 of the Contract Act, Mr. Justice Mukerjee 
observes: ‘‘ The words ‘discovered to be a void?’ is not a cloak or excuse for Ignorance 
of Law at the time of the contract. The word ‘ discovered ’ must in my view mean 
that with the available materials at the time of the agreement it could not be known 
that the agreement was void but subsequent materials or events not available at 
the time of the agreement disclose that it was void, and even void to such an extent 
as renders it void ab initio ”. 


** But I cannot persuade myself to believe that an agreement at its verygincep- 
tion in outright disregard of express statute or constitutional provision which 
renders the agreement unenforceable against the Government can be said to be 
discovered to be void within the meaning of section 65 of the Contract Act. If that 
be the intention then all that section 65, Contract Act, need have said is * whenever 
an agreement is void’ ". ' : 


And dealing with the contention that section 72 applied to the case, his Lord- 
ship, after referring to the passage in Shiba Prasad v. Srish Chandra Nandit, viz., “It 
may be well to add that their Lordships’ judgment does not imply that every sum 
paid under mistake is recoverable no matter what the circumstances be" says "In . 
my judgment it is not a case of Mistake of Law. Ignorance of Law is not a Mistake 
of Law. In the facts of this case it can either be Ignorance of Law or deliberate 
disregard of law. There is no possible third view of the facts in this case ”. 


_ The application of the rule against unjust enrichment to cases under section 
13 of the Madras Agriculturists Relief Act of 1938, has given rise totwo views opposed 
to each other. One view is that in a case of payment of excess interest, interest at 
more than the statutary rate, such excess can be repaid and the other view is that 
it cannot,be asked to be repaid. In the cases representing the two views the facts 
are the same, and the question was whether the excess payment could be re-appro- 
priated towards the interest or principal outstanding. But largely the question has 
been decided or looked at from the point of view of the law found in section 72 of the 
Contract Act.. The correct provision of law applicable particularly where section 
13 of the Madras Agriculturists Relief Act is concerned seems to be section 65, if 
any provision of the Contract Act will be applicable at all. 


, Two cases hold that repayment and reappropriation is not permissible and 
they are reported in Ramalakshmi v. Gopal Krishna Rao?, and Karuppan Chettiar v. 
Doraiswami Ambalam?. Wadsworth, J., in the former case observes quoting one of their 
decisions on a former occasion which they felt applied to the case before them, “It, 
is well-established that a payment made under Mistake of Law cannot ordinarily 
be recovered through Courts of Law.. Had there been in the present case no prin- 
cipal outstanding after the date on which this payment was made, the excess.pay- 
ment towards interest could not have been recovered. . It seems to us to follow that 
the excess payment towards interest cannot be taken back by the debtors and re- 
applied towards the principal. To allow the creditors to make such a reappro- 
priation to the detriment of the creditor, would in fact be to recognize their right 
to get the excess amount back at their disposal so that they can allot it to a different 





fund. . . . ". Mr. Justice Ganapatia Pillai in the 1958 Madras Weekly Notes 
case referred to above holds that re-appropriation cannot be done. There is no 
TPs te m - 
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reference to the case reported ein" “Srinivasa Rao v. Abdul Rahim Saep in the 1958 
Madras Weekly Notes case. " 


Srinivasa Rao v. Abdul Rahim’ Saheb}, is a casé lere d it is held that re-appros 
priation is'possible and'can be allowed. The facts are identical with the fatts in 
the above-mentioned cases. Govinda Menon, J., holds that the excess payment 
of interest is a paynfent under: a Mistake of, Law and section 72 applied to 
such a case, He observes: “ It is clear that in the present case, the payment of 
interest was paid under mistaken belief that in law, the plaintiff is entitled to the 
higher rate of interest, and we are of opinion that it could not have been the inten- 
tion of the defendant to-make a present of the larger sum of money to the plaintiff. 
‘Under these circumstances, the foundation on which Ramalakshmi v. Gopal Krishna 
Rao? is rested in’, somewhat shaky. - It is not an universal Principle of Law that the 
money paid under a Mistake of Law cannot be recovered. Where the statute 
provides and regulates payments in a particular manner, and to a particular extent 
a person paying amounts in excess of that should be considered not to have done 
it willingly, or voluntarily and with the object of making a present, but he must be 
deemed to have acted in Ignorance of fenus and therefore, should be entitled to 
get badk the amount.’ 


There is no full discussion of - the case, Ramalakshmi v. Gopal Krishna Rao? in 
this case and this case in turn does. not seem to have been placed before Mr. 
Justice Ganapatia Pillai in Karuppan Ghettiar v. Doraiswami Ambalam*, ‘The position 
that it is not always that a payment made under Mistake of Law can be 
recovered is affirmed in all these decisions. Further Govinda Menon, J. ., in the 
Srinivasa Rao’s case!, observes that the overpayment there must be one in Ignorance 
of Law whatever the significance his Lordship attached to the words * Ignorance 
of Law? may be. 


Sections 8 and g of Madras Act IV.of 1938 deal with debts incurred before the 
commencement of that Act. And the section deals with debts after the commence- 
ment of the Act. The simple and straight fact is that there can be a Mistake of Law 
in regard to payments made before the commencement of the Act. For, ‘with the 
materials available on hand’ one could not have found that the payment was not 
one to which the creditor was not entitled. On the date of payment there was not 
the Agricultürists Relief Act and none could have anticipated it. The Act came 
into being Jong after the excess payment was made. 


. But in the case of debts arising after the commencement of the Act there cannot 
be any mistaken belief thàt the creditor was entitled to the higher payment or that 
the debtor is liable to pay the higher rate. The Act fixes the rate applicable. Sec- 
tion 13 says: “ In any proceeding for recovery of a debt, the Court shall scale down 
all interest, due on any debt incurred by an agriculturist after the commencement 
of this Act, so as not to exceed a sum calculated at 61 per cent. per annum simple 
interest. . . " Mistake in Mistake of Law is defined as “the mistake is in thin- 
king that the money was legally die when in fact, it was not due. ` It isa payment 
not legally due and which could not have been enforced.” There cannot be such 
a mistake in the case of payment of a debt incurred after the commencenient of the 
Act. “A party contracting could have known what interest or what rate of interest 
was allowed by law if he had taken the least trouble to know or inform himself.. But 
if he omits to do so it is nothing more than sheer Ignorance of Law. As Mukerjee, J., 
observes in the Calcutta case, it can be only a case of Ignorance of Law or deliberate 
disregard of a specific provision of law. There cannot be a third alternative. 
Neither Ignorance of Law nor deliberate disregard of law will entitle one to the bene- 
fits of section 72 of the Contract Act. The matter can fare no better under section 
65. A person paying interest far above the rate allowed under section 13 in pur- 
suance of a contract to pay at such rate and which contract should have been con- 
cluded only after the commencement of the Act cannot escape by saying that his 


t. (1956) 2 M.L.j. 191. . 1958 MWN. 41, 
2. (o 2 MLT 285, : m NN E 


. 

92 THE MADRAS LAW JOURNAL. ° ' [1958 
contract was discovered to be void under section 659 As rightly poirited out in the 
Calcutta case, **the words discovered to be void is not a cloak or excuse for Ignorance 
of Law at the time of the contract. The word ‘ discovered ° must in my view mean 
‘that with the available materials at the time of the contract it could not be known 
that the agreement ‘was void but subsequent materials not available at the time of 
the agreement disclose it was void, and even void to such an extent as renders it void 
ab initio”. The matter, it is submitted calls for a final décision apenali in view 
of conflict of opinion. 


There is yet another aspect of the problem according. to quick once the pays 
ments is made whether under a mistake or not, it is performarice of the contract 
in part and so there can be no refund. ‘Lakshmanan Chettiar v. Kadirvelu? presents 
this aspect. If this view is to be adopted then even though the payment was 
under a mistake no re-appropriation can be available as was granted i in ne case 
of SINUS Rao v. TM dati audi 


SOLVENCY CERTIFICATE FOR SURETIES ~ > 
AE M EE 
P. N. SusRAMANIA Iver, Advocate, Tiruchirapalli. esa 
When an accused person is. ordered to be réledsed on bail, on his own bond for 
a certain sum, and on.two sureties for a like amount, there are some practical dificul- 


ties in the matter of solvency certificates, which require to be solved at once in the 
interests of justice. 


i 


Some Courts insist upon the surety producing an athakshi from the Village 
Headman with his seal and with the signature of the surety thereon testified to 
by the Village Headman. Some insist upon full particulars of Survey Numbers 
and extent of lands’ and documents’ of title in the case of lands, and, Door 
Numbers and house-tax receipts and documents of title in the case of houses. ‘Some 
courts do not accept athakshis testified to by Village Karnam, or Municipal Counci- 
lor or Member of the Legislature or any other respectable gentleman. Some want 
the athakshi to be counter-signed by the Tahsildar, if the surety belongs to another 
Taluq or District. Some insist upon the accused producing solvency certificate for 
himself. Some Courts automatically send the athakshis for verification by:the con- 
cerned Police. The Village Headman himself does not give athakshi easily since he 
is at times warned by the Police not to issue athakshi on -behalf of s some e accused 
whom they do not like to be bailed out. 


Now that section 499 (3), Criminal Procedure Code, lai been iwi. T iby : 
the Amendment Act, 1955, enabling proof of sufficiency ‘of sureties by affidavit, 
“Courts should take full advantage of the same and quickly dispose of bail applica- 
tions, but, I fear this section is not often invoked by Courts, . 


It is therefore just and ‘necessary that the High Court may p be 
pleased to frame suitable Rules.in this. matter to: ensure uniformity.of procedure 
by all subordinate Courts to enable the quick release of the accused; ordered. to be 
released on bail. Sureties may be tested straightaway by putting them in the 
box and examining them on os and making men liable i they make ay false 
statement. ua : TAPER 
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RIGHTS AND DUTIES OF A SHEBAIT IN RELATION TO DEBUTTER 
PROPERTY 
e By . 
G. V. KRISHNAN, B.A., M.L., Advocate and Lecturer in Law, Agra College, Agra. 


In almost all civilized countries, religious and charitable trusts are to be found 
in some shape or other. These have sprung from instincts of piety and benevolence 
implanted in human beings. According to Hindu authorities, there are two kinds 
of images : (1) Swayambu or self-existent or self-revealed ; and Pratisthita or esta- 
blished. The Padma Purana says ** The image of Hari (God) prepared of stone, 
earth, wood, metal or the like and established according to the rites laid down in 
the Vedas, smrities, and Tantras is called established. . . where the self possessed 
Vishnu has placed himself on earth in stone or wood for the benefit of mankind 
that is styled the self-revealed."!. These images do not require Pratistha. All 
man-made images require consecration, Pratistha is one kind of ceremony by which 
the universal soul is localised and made to dwell at a particular place. According 
to the Hindu Sastra, a deity should be worshipped as soon as it is installed. 


The fact that an idol is installed is not by itself the creation of Debutter ; when 
property is dedicated to an idol or for worship, then a religious trust by way of the 
Debutter comes into existence. Where there is no property dedicated to an idol, 
there is no trust in the legal sense. There are two kinds of religious trusts : (1) 
Debutter or an endowment in favour of an idol, (2) mutt, ¿.e., a religious establish- 
ment for certain classes of religious men. Debutter comes into existence only 
when property is dedicated. i 


A Hindu female is competent to succeed, to the religious office and to the emolu- 
ments attached thereto?. .The rights. and duties of a shebait in relation 
to the Debutter property may now be considered. “Sheba” literally means service 
and when there is an image set up, there must be some person to render services 
and that person is known.as shebait. The paramount duty of the shebait is that 
he is in charge or custody of the image or idol. .It is his duty .to see whether 
proper worship is rendered. If the shebait is himself the pujari.or Archaka, the 
pujas will be performed by him, If there is no fixed place for the idol, and if there 
are more shebaits than one, any one of the shebaits can remove the idol to his 
place of.residence during his turn of worship provided he reconveys it to the place 
from which he has taken, as soon as his period of worship expires?. The will of the 
idol through its proper guardian should be respected in regard to its location, If 
it is a family idol, all the members of the family, including females have the right 
of worship. They can remove the idol to their housein their turn. But if it is a 
public temple, the idol cannot be removed, unless a majority of worshippers agree 
to it’, A shebait must take reasonable care of the endowed pe. Prima facie 


1. Padma Purana, Uttara Kanda. 
2. Annaya Tantri v. Ammakka, 35 M.L.]. 196 : LLR. 41 2 Mad. 886 (F.B.) ; Mahamaya v, Haridas, 
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shebaits are not entitled to any remuneration for renders services. If there is 
any provision in the deed of dedication he is entitled to the remuneration. Even 
in the absence of provision, due to custom and usage of that locality, he may be 
allowed certain remuneration!. In Vidyavaruthi v. Baluswami?, the Judicial Gom- 
mittee said: “in almost every case he is given the right to a pdt of the usufruct, the 
mode of enjoyment and the amount of usufruct depending upon usage or custom.” 
Generally, according to Hindu ideas, he is allowed some sort of personal interest 
in the endowment, whatever its exact nature might bel. It depends upon the pro- 
visions of the deed of dedication, whether the shebait has any right of residence. 
Unless there is any prohibition to that effect, a shebait has a right of residence in 
the deity’s house. The consensus of opinion among the Hindu community is in 
favour of the shebait’s right of residencé in the deity’s house. Where there are 
a number. of shebaits, they act jointly ; all of them are one in the eye of law. The 
decision of the majority does not bind the dissenting minority or the Debutter estate. 
All shebaits must act together in every case. Shebaits must join as co-pfaintiffs 
in suits brought on behalf of the deity. There is an exception to this rule. Sup- 
pose one of the shebaits improperly alienated the debutter property, the other 
shebaits can bring a suit for setting aside the alienation. In sucha suit the alienating 
shebait cannot join as a co-plaintiff, but he must be a party defendant. A shebait 
can maintain a suit in the interest of the endowment itself without making the deity 
a party. In Maharaja Jagadindranath Roy Bahadhur v. Rani Hemanta Kumari Devi? 
the Privy Council held that an idol is regarded as a juridical person capable of hol- 
ding property only in an ideal sense. -In Promotha v. Pradyumna*, the Privy Council 
observed : “It has a juridical status with the power of suing and being sued”. 
The ideal personality is linked with the natural personality of the shebait. The 
Privy Council held in Maharaja Jagadindranath Roy Bahadur v. Rani Hemanta Kumari 
Devi, ** the possession and the management of the dedicated property belong to 
the shebait. And this carries with it the right to bring whatever suits are neces- 
sary for the protection of the-property. Every such right of suit is vested in the 
shebait, not in the idol”. It is competent to institute a suit in.the shebait’s name 
to recover property belonging to the deity and the deity need not be made a party 
to such suit. If the deity is vitally interested in the suit or if the deity’s interests 
are likely to be affected, then the deity should be made a party. When a shebait 
declines-to bring a suit, the prospective shebait, the heirs of the founder, or any 
member of the family who is interested in the deity or the worshippers who are 
interested in the deity are entitled to institute a suit for the protection and preser- 
vation of the Debutter property ánd to prevent a a alienations and waste 
by managers. oe 

It has been held in one case that a de facto trustee had no locus standi to maintain 


an action on behalf of a trust and was no better than a trustee de son tort®. But a Full 
Bench of the Madras High Court held in Sankaranarayanan v. S. P. Temple®, that a 
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de facto trustee, that is, a aéreo other than a manager or the head of an institution 
who could establish a legal title to his office, could maintain a suit to recover pro- 
perties belonging to the idol or the institution, on behalf of the idol or the institution; 
provided that such a person was able to prove that he was in exclusive possession 
of the office of manager or the head of institution, though he may not be able to 
establish his legal title to it. A decree obtained against the shebait binds the 
succeeding shebaits!. A shebait can enter into a bona fide compromise for the benefit 
and preservation of the Debutter property?. “As the deity is not a minor, the pro- 
visions of Order 22 (Death, Marriage and Insolvency of Parties) of the Code 
of Civil Procedure are not applicable to a suit brought on behalf ofthe deity. 
The Indian Trusts Act: does not apply to Hindu Religious Endowments. 

Normally a shebait is not allowed to alienate the Debutter property. But 
there are certain exceptions. If the shebait finds it difficult to carry on the worship 
withour securing money, for repairing the temple, and the like, he is allowed to 
alienate the property. The rights of a shebait are analogous to those of a manager 
of an infant heir as defined in Hanooman Pershad v. Mussumat Babooee Munraj Koon- 
weree®, Knight Bruce, L.J., laid down the law as follows: “ The power of the 
Manager of an infant heir to charge an estate not his own, is, under the Hindu 
law, a limited and qualified power. It can only be exercised rightly in a case of 
need, or for the benefit of the estate. But where, in the particular instance, the 
charge is one that a prudent owner would make, in order to benefit the estate, the 
bona fide lender is not affected by the precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be averted, or the benefit to be con- 
ferred upon it, in the particular instance, is the thing to be regarded. But of course, 
if that danger arose or has arisen from any misconduct to which the lender is or has 
been a party, he cannot take advantage of his own wrong, to support a charge in 
his own favour against the heir, grounded on a necessity which his wrong has helped 
to cause. Therefore, the lender in this case, unless he i is shown to have acted mala. 
fide, will-not be affected, though i it be shown that, with better management, the estate 
might have been kept free from debt. Their Lordships think that the lender is bound 
to inquire into the necessities for the. loan, and to satisfy himself as well as he can, 
with reference to the parties with whom he is dealing, that the manager is acting 
in the particular instances for the benefit of the estate. But they think that if he 
does so inquire; and acts honestly, the real existence of ,an' alleged sufficient and 
reasonably credited necessity is not a condition precedent to the validity of his charge» 
and they do not think that, under such circumstances, he is bound to see.to the 
application of the money. . .:: . Their Lordships do not think that a 
bona fide creditor should suffer when he has acted honestly and with due caution, 
but is himself deceived * T 


The shebait may even alienate the corpus of thé debutter estate. If the shebait . 
alienates the debutter property without legal necessity, the alienation is not void, 
but it holds good so long as he holds the office, and the possession of, the alienee be- 
comes adverse to the endowment, when this shebait ceases to be a manager by reason 
of death or retirement or otherwise. The shebait is incompetent to create any 
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interest in the debutter property to ensure beyond Vis lifet.- Where the shebait 
sold his hereditary right of endowment and transferred the endowed property, 
wholly, the sale is null and void*. A shebait is also allowed to give debutter pro- 
perty on permanent lease to meet actual pressure on the estate. Whether there 
is necessity or not depends on the facts of each case. Even if the shebait grants a 
permanent lease without necessity, it holds good as long as he holds the office’. 
But if a competent Court grants a permanent lease it will bind the successive she- 
baits and it operates as res judicata. For an existing necessity, a shebait 
can mortgage debutter property®. Where there was no necessity and the shebait 
executed a mortgage deed on behalf of the deity as manager, the sale in execution 
of a mortgage decree is not altogether void, but the purchaser will acquire an interest 
which will enure during the term of office of the manager shebait. But if the 
manager acts as proprietor in his own right and executes a mortgage deed in his 
own name, the purchaser at the mortgage sale would not acquire any interest and 
the purchase is void altogether®. Ina sale in execution of a money decree? where 
a shebait represented the deity, the purchaser acquires a valid title to the property. 
But if the decree was against the shebait personally, the purchaser at the sale cannot 
acquire any title and the sale would be void’. Where the alienation is partly justi- 
fied, the sale could not be cancelled in its entirety and the plaintiff who wants to 
set aside the sale should offer to reimburse bona fide purchasers of so much of the 
money as had been legitimately advanced?. Though alienation of debutter pro- 
perty is made with the leave of Court, if the alienation is challenged at a future 
date, the alienee has to prove that he made enquiries and he was reasonably satis- 
fied that there was legal necessity for the transfer of the debutter property ?. 


In regard to limitation for suits.to set aside unauthorised alienations by she- 
baits of endowed property, before the decision in Vidyavaruthi v. Baluswami* the 
view generally held was that the person who alienated the debutter property was 
in the position of a trustee and that Article 134 of the Indian Limitation Act applied 
and the period prescribed for the institution of the suit was twelve years, “from the 
date of the transfer "!9, In Vidyapurna v. Vidyanidhi++, the Court held that the head 
of a mutt is a life tenant with absolute dominion over the income. Some other 
decisions had proceeded on the view that the endowed property was trust property??. 
i. Vidyavaruthi v. Baluswami, 41 M.L.J. 346 : L.R. 48 LA. 302: LL.R. 44 Mad. 831. à 
2. Gnanasambanda Pandara Sannadhi v. Velu Pandaram, 10 M.L.J. 29: L.R. 27 LA. 69: I.L.Ré 
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But in Kailasam Pillai v. Natarajan’, the Court held that the head of a mutt is not a 
trustee or a life tenant. It is now settled by the Privy Council in Vidyavaruthi v. 
Balusami?, * Neither under the Hindu law nor in the Muhammadan system i$ 
any property * conveyed " to a shebait or a mutwalli, in the case of dedication. 
Nor is any property vested in him, whatever property he holds for the idol or the 
institution he holds as manager with certain beneficialinterests by custom and usage." 
In Muhammadan law, trusts owe their origin to a rule laid down by the Prophet 
commending the “ tying up of property in the ownership of God the Almighty 
and the devotion of the profits for the benefit of human beings". As soon as the 
property is dedicated for pious and charitable purposes, the right of wakf is extin- 
guished and the ownership is transferred to the Almighty. The Indian Trust Act 
deliberately exempted from its scope the rule of law applicable to wakfs and Hindu 
Religious Endowments. The language of Article 10 of the Indian Limitation Act 
provides a clue to the applicability to Article 134. The article refers to cases of 
specifif trust and relates to property ‘conveyed in trust. Since a mohunt is not a 
trustee as understood in the English system Article 134 has no application. Article 
144 of the Indian Limitation Act provides that “ for possession of immovable pro- 
perty, or any interest therein not hereby otherwise specifically provided for" the 
period of limitation is twelve years from the date when the possession of the defen- 
dant became adverse to the plaintiff. A mohunt or shebait is incompetent to create 
an interest in the endowed property, to enure beyond hislife. Ifthe alienation is 
by way of lease, the possession of the alienee would become adverse on his death. 
If the succeeding manager accepts the lessee's possession, there will be no adverse 
possession till a fresh succession takes place?. When the transfer was by way of sale 
out and out the possession of the transferee would not be adverse until the alienating 
manager ceases to be a manager by death or resignation or otherwise*. After these 
decisions were rendered, the Legislature made certain amendments and inserted 
new Articles 134-A, 134-B, 134-C and 48-B. The new Article 134-B does not apply 
to a sale of debutter property in execution of a decree*. Lord Radcliffe observed that 
Article 134-B refers to "transfer by previous manager for a valuable consideration." 
An execution sale will take place only under Court processes and the word trans- 
feror cannot be extended to the judgment-debtor. All the endowed property sold 
in execution of decrees would be governed only by Article 144 of the Limitation Act 
even if the sale took place after the 1st January, 1929. Where a manager wants to 
file a suit to recover possession of the immovable property comprised in the endow- 
ment, which has been transferred by a previous manager, for valuable consideration, 
the suit must be brought within 12 years from the date of the death, resignation 
or removal of the transferor?. Where the property sold is movable property, 
Article 134-C applies, to recover possession of such property and the suit must be 
instituted within 12 years, from the date of the death, resignation or removal of 
the transferor. So time begins to run not from the date when the successor assumes 
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office, but from the date when the predecessor Scales the office, Under Article 
134-B since limitation runs frora the death, resignation or removal of the manager, 
. it has been held that the possession of the alienee will become adverse even if a suc- 
cessor has not been elected or nominated for sometime after the death; resignation 
or removal of the previous manager and there may be no pefson capable of suing?. 
Article 134-A relates to suits filed not by the succeeding manager, to recover the 
endowed property which is alienated by his predecessor, lut by persons who are 
interested in the endowment td set aside the alienations made by the manager: 
Suits could be instituted’ during the life-time or tenure of office of thé alienating 
manager, and the period of limitation is 12 years from the date when the transfer 
becomes known to the plaintiff. “As regards movable property sold by the manager 
a suit could be instituted within 3'years from the sale when the sale becomes known 
to the plaintiff?. A shebait cannot set up'a plea of adverse title. A shebait is not 
allowed to use the debutter property for his personal use and'he is not permitted 
to purchase debutter property in exécution proceedings, however fair the trans- 
action and the price may be nor is he permitted to purchess the property through 
his colleagues’. ; 


. A shebait has to keep accounts regularly as regards the debutter property and 
its income ; he should not mix his private income with the income of the idol. If 
a. shebait spent any money for the idol, he is entitled to reimbursement. Where a 
shebait i is guilty of misconduct, he can be removed by the Court. 


The above analysis shows the relation of shebait iw regard to debutter pro- 
perty. The shebait is not a trustee in the English sense of the term, but is only a 
manager or care-taker of the debutter property, with some powers. He is the person 
in charge of the idol and its property. He is at best only a.limited and quabbed 
owner of the debutter proper 


I. Venkateswara Sana v. Venkatesa Aiyar, ( 1941) 1 M.LJ. 644. (F. B.).. ' 
. 2. Article 48-B of the Indian Limitation Act. - : 
3- Peary Mohan v. Monoher, 41 M.L.]. 68 : ‘LR, 48 LA, agB LLR. 48 Cal. torg (Eci, 
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“COMMON EMPLOYMENT IN INDIA" . 
. By m d 
Avtar SiNcH, Assistant Professor of Law, Lucknow University. ' > UK. 


The doctrine of common employment}, after an unpopular existence for over a 
century, was abolished in England by the Law Reform (Personal Injuries) Act?, 
19483. : e ne 


Its appearance in the common law of England dates back to 1837. "Priestley v. 
Fowler*, was the starting point. The plaintiff, a butcher boy, was travelling in a van 
ofhis master. Due to negligent overloading the van broke down and the boy was 
thrown to the ground and injured®. In his suit against the master for damages, Lord 
Abinger, C.B., pointed out that the action was unprecedented and since the servant 
knew as niuch about the risk, as the master, to allow this sort of action to prevail 
would‘hot only encourage the servant to omit diligence and caution in his work but: 
would also impose a new and indefinite liability on masters. — ED IE 


The principle of this case was approved and rationalizedby Alderson, B.; in 
Hutchinson v. York, New Castle and Berwick Ry. Co.,*, where he, based the exemption 
of the master from liablity on an implied term in the contract of service. He put the 
principle , thus : E a Abe ui 

“He (the servant) knew when he engaged in the service, that he was exposed to 
the risk of injury, not only from his own want of skill or care, but also from the want 
of it on the part of his fellow-servant, and he must be supposed to have contracted 
on the terms that, as between himself and his master, he,would run this risk”, — , 


These decisions firmly established the doctrine of common employnient. ' "The 
historical basis of the doctrine has been a matter of doubt and controversy." ‘Widely 
different opinions have been expressed as to what prompted the Courts to introduce 
this exception to the established principle of vicarious liability. . .. .. 

Bohlen? attributes the origin of the doctrine to economic conditions of thë 
time. “Commercial and manufacturing conditions were in 4 state of transition at this 
time (1837-1842).. It was an era of commercialism with high tide of industriali- 
zation. Commercial values were considered to be the highest values. "Courts made 
it their special duty to see that no intolerable burden was put upon the development 
of business and manufacture.” In other words, shielding of the manufacturer from 
extensive liability was the only compelling factor behind the: introduction of the 








X- T 4 


' t Under this doctrine an employer was-not liable to an employee for the damage caused by 
à co-servant. ; d ES 


* ' 2 r1 & 12 Geo, 6, C. 41. 
“ There can be few who mourn the abolition of the doctrine of common employment by the 


Law Reform (Personal Injuries) Act, 1948........ ?' Ed. in 66 L.O.R. 281. 

4. (1837) 3 M. & W. 1 : 150 E.R. 1030. T 

5. The plaintiffknew or upon reasonable care ought to have known about the overloading. 

6. (1850) 5 Ex. 349. Buteven before this case, the Chief Justice Shaw of the Supreme Court 
of Mass., U.S.A. had strengtheried the principle of Priestley v. Fowler in an independent judgment. 
The case before him was that of Farewell v. Boston and Worcester Reailroad Corpn., (1842) 4 Metc. (Mass) 
49., in which one railway servant was injured by the negligence of another railway servant. He said: 
“The general rule, resulting from considerations as well of justice as of policy, is, that he who engages 
in the employment of another........ for compensation takes upon himself the natural risks and 
perils incident to the performance of such services, and in legal presumption. the . compensation 
is adjusted accordingly." í f : WO aTa UA 

7. Wid, at p835 ce 07 A d "ona tte fige 

8. Bohlen : “ Voluntary Assumption of Risk", 20 H.L.R. 14, 830-31. 
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doctrine. Similar is the opinion of Black, J., as expressed in Tiller v. Atlantic Coast 
Line, Co.? b 

“Assumption of Risk?® is a judicially created rule which was developed in 
response to the general impulse of common law Courts at the beginning of this period 
to insulate the employer as much as possible from bearing the human overhead which 
is an inevitable part of the ost—to some one—of the doing of industrial business. 
The general purpose behind this development in the common law seems to have 
been to give niaximum freedom to expanding industry....(An) opposite doctrine 
would not only subject the employer to unreasonable and often ruinous responsi- 
bilities, thereby embarrassing all branches of business, but would also encourage 
carelessness on the part of employees." 


‘Roscoe Pound and Francis M. Burdick have differed!!, In the: pinion 
of Roscoe Pound the doctrine “was not a setting up of arbitrary aes to the 
universally recognised principle of justice.” 


"Tt was not something adopted wilfully in 1837 by a tribunal conscióusly ex ex- 

p essing in legal doctrine the self-interest of a dominant social or economie class. 

he conception of the employer-employee relation as a domestic relation, which is at 

the bottom of tort liability of the employer for the tort of the Snes is also at the 
basis ‘of the fellow-servant rulet? ". 


* And in domestic relations a host is not bound to take more care of the guest 
than he takes‘of himself and his family. Even so, said Lord Abinger that “the mere 
relation of the master and servant never can imply an obligation on the part of the 
master to. take more care of the servant than he may reasonably be expected to do 


of himself13, 


" Francis M. Burdick also refuses to accept as' true the alleged charge of 
favouritism for the manufacturers. After a careful survey of all the leading cases in 
Anglo-American Law, he concludes : “It is clear that the.dominant motive... .is 
to formulate a doctrine which should be as nearly just as possible to both employee 


and, employer." +4 


Even if it be accepted as true that the Court in Priestley v. Fowler was P 
for ajust principle, it will have to be admitted that in doing so the Court leant 
heavily toward the manufacturers. Because it was an era of commercialism’ the 
interest of employer loomed large. That this was so should become clear from the 
décision of the same Court!5 in Winterbottom v. Wright*®. It is this decision from 








tog E Us. 54,. 58. 
ui to: .Doctrine.of common employment i is based upon an implied term in ihe contract of service 
to assume the risks of employment, what, in other words, is the “assumption of risk ?. 
-= 11, Roscoe Pound : “ Economic Interpretation of Torts? 53 H.L.R. 365, 379; Francis M. 
Burdick : “Is Law the Expression of Class Selfishness ”, 25 H.L.R. 349. 
ri '12, +, The true basis of vicarious liability is still a matter of research. . But one factor that is cer- 
tainly at the base of it is that the servant produces benefit for the master and at the same time derives 
his livelihood from the master's business. 'To the extent to which there is interdependence between, 
master and servant they become one in the business adventure. Their relationship becomes almost’ 
akin to’ that of host and guest. . And law has never compelled a host to take more care of the guest 
than he reasonably takes of himself. It was probably this concept which the Court of: "Exchequer 
was extending to the relationship of master and servant in Priestly v. Eowlér. 'That this was so should 
be borne out by Southcote v. Stanley, 1, H. & N. 427 (Ex. 1856). There a social guest was injured by a 
defective condition of the premises of which the owner had no knowledge and without his fault. 
Pollock; | OB. applied the doctrine of Priestly v. Fowler and said: “ The same principle applies to the 
(ase of a visitor at a house; whilst he rcmains there he is in the same position as any other member of 
the. establishment, so far as regards the negligence of the master or his servants, and he must take 
his chaħcë with the rest,” at p. 250, i 
sgg 3 M. & W. 5 or 150 ER. at p. 1032. : 
142, Francis. M. Burdick ; “Is Law the Expression of Class Selfishness,” 25 H LR. :349, 368. 
15. The Court of Exchequer which decided Priestley v. Fowler. Yn Winterbottom v. Wright also 
the important judgment was that of Lord Abinger, C. B. ., with which other Judges spere z 


16. 10 M, & W. 108 (1842) : 152 E.R. 402. 
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which originated the doctrine of “privity of contractual relationship." : This doc- 
trine left no room for liability in tort where there was privity of contract. It too 
worked in favour of manufacturers. But this was a fallacy which, in the language 
of Winfield, “was injected into our law in 1842, it.was non sequitur destined to have 
expensive consequenges for the English litigant and it died a hard death i L 
Donoghue' $37 case18, 

But the doctrine of common employment bicie binding upon ilie House of 
Lords by virtue of its own decision in Bartonshill Coal Co. v. McGuire? so that it 
could not be repudiated except by an Act of Parliament. As early as 1877 there was 
wide-spread agitation for a legislation. Even the Courts realised that the doctrine 
had become morally unacceptable. “Morally speaking those who employ men on 
dangerous work without doing all in their power are highly represhensible....' The 
workmen who depends on his employment for the bread of hímself and his family 
is thus tempted to incur risks to which, as a matter of humanity he ought not to be 
Eexposed?9". Undoubtedly the doctrine was inherently inequitable. It placed the 
burden of industrial risks upon the injured servant whereas it ought to have been 
placedgupon the enterprise itself. Employers’ Liability Act, 1880%1 was the outcome 
of this criticism. But it was a.timid measure. Firstly, it did not abolish the doctrine 
altogether. It only made the doctrine inapplicable in those cases in which the person 
causing and the person suffering injury were not fellow-servants of the same grade, 
‘Secondly, it did not prohibit contracts in contravention of the Act. Hence the 
number of employees benefited was very small??, 


Harshness of the doctrine became more and more apparent with the constant 
flow of cases. The doctrine met its most unsparing condemnation in the House of 
Lords in Radcliffe v. Ribble Motor Service, Lid?*. Lord Atkin said : “At present time 
this doctrine is looked at askance by Judges and text writers. There.are none to 
praise and very few to love’.24 Referring to the grounds on which ER of 
risk by the servant was sought to be based, Lord Macmillan said25:. ** Whatever 
validity these grounds may have possessed a hundred years ago; it.is manifest: that 
in these present days of large-scale industry they have no foundation whatever i in 
fact. The assumed facts are nowadays a sheer fiction. Yet the rule of law: persists 
though substantially mitigated by legislation notwithstanding that its original ratio 
has long ceased to be regarded as tenable.” And of * public policy’ upon which 
Shaw, C.]., based his classical judgment in Farwell v. Bosten, etc., Cor porajn? Lord 
Wright said : 

*Tf the public policy which Shaw, C.J., had in mind was that the velie 
of the community was best promoted by reducing charges on industry, or saving 
‘the master's pocket. ...he might.at least have considered the other side of the 
picture, the crippled ‘workman deprived by the injury of the means of earning 
his living, the widow and the orphan bereaved of their breadwinner.” 27 i 

Incessant demands were made for legislation abolishing the doctrine altogether, 28 
It was then abolished by the Law Reform (Personal Injuries) Act, Ga This Act also 
prohibited contracts in contravention of the Act. : 





e 14. Donoghue v. Stevenson, L.R. 1932 A.C. 562, where the FHouse of Lords overruled Winter- 
bottom v. Wright. 
18. Winfield on Tort, 6th Ed., 1954, p. 482. 
19. 3 Macq. 300. ] "ne " 
20. Woodley v. Metropolitan Disit. Ry. Go., (1877) 2 Ex, Div. 3884. 5 o0 o S. 
21..- 49 & 44 Vict. C. 42., `` SEE 
22. Marland. Hobbs: .“ Statutory Changes i in Employers’ Liability ”, 2 H. L. R 212. 
23. .L.R. (1939) A.C, 215.. , : ; 
24. lbid., at p. 223. š 
25. lbid. at p. 234. $ 
26. Of tbe Supreme Court of Mass. in Farwell v. Boston ind Worcester Rand Cop, [7 
4 Metec. (Mass) 49. . 
27. L.R. (1939) A.G. 215, 241. Yr 
28. Lancaster v. London Passenger Transport Board, (1946) 2 A.E.R, 6:2; [Ed. "D « There are 
few unpopular doctrines to-day than that which is known as common employment. It is generally 
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. Since there’ is no analogous statute in India, the position of the doctrine åser. 

yes see ee This requires an examination of the Indian cases, sthoughethe. 


caseseare few. | « i. AS eias 


' “'Blahchéit v: Secretary of State??, is the first Indian case in which dic ‘doctrine Jof 
cómrhon employment was raised as a defence. The plaintiff's husband, an engine 
driver, was killed in a head-on collision caused by the negligent running of two tráins 
as against each other. ' Richards, C.J., held : 


"e Iti is perfectly cléar in this country where there is no legislation analogous tò the 
Employers’ "Liability Act that a servant has no cause of action against his master for- 
the neglect « of another servaht in the common employment of the same master 367 
Iti is apparent that in the opinion of the learned Chief Justice the doctrine has the : 
samé legal force i in India as it had in England before . the Popoya kis Act 
of 1880. 


"The - next casein chronological order is Abdul Aziz v. Secretary of State®?, 
The plaintiff was. working inside a wagon loaded with wine cases. On account of 
certain jerks caused by: negligent shunting of the wagon by a fellow-employeeetwo or 
three;cáses!of wine fell down injuring the plaintiff’s leg. ‘The Sind Court held : 


“Tt i no doubt true that the doctrine of common employment has met with 
condemnation i in‘certain quarters and the outcome of the condemnation i$ thé work- 
men’s Compensation Act both the England and here. But as the law stands at 
present it must. be given effect to in cases which do not fall within the Act." 


Tt: appears that the Court was applying the doctrine with regret, but it int it 
was, bound by it. 


" Next comes ‘the: leailing € éasé ‘of Secretary of State v. Rukhminibai®®, Plaintiffs’ 
husband, a time-keeper i in the G.I.P. Ry., was travelling in à trolley with and under 
the orders of his superior officer. Their trolley was overtaken by a train in a tunnel. 
Tri the resulting’ accident plaintiff's husband was killed. The negligence was'that of 
the süperior officer. '' The case divided the Nagpur High Court. If-this case had 
arisen iti 'Exiglarid thé defence of common: employment would have béen defeated 
‘bécausé of the Employers Liability Act. The question therefore was whether in 
Tndid,' ‘where there was no ‘analogous statuté, the doctrine was‘to-be followed in its 
otiginal rigour or as modified by'the Employers’ Liability Act. "While Staples, A.J.C, 
was of the opinion that “the Common law followed in India is... . the unwritten law 
‘and: English.statutes have never been held to bé. in force iri India",33 Niyogi, 
AGG, differed: 5 Ss e Nn 


A ie Te sg true that the Employers’ Liability Act has no statutory force on India and 
no Court would be justified in ‘extending its provisions to India ; nevertheless'any 
Court in India which'takes recourse to the common law of England ‘and seeks to apply 
‘its principles to India cannot afford to ignore the: extent to which the common law 
‘stands abrogated by statute.... It therefore appears to me- that it is manifestly 
anomalous and illogical to apes in the name of justice, equity and good conscience, 
to India a doctrine of common law which is no longer Pee at its source as fair 
'and' equitable and’ enforced’ as such? 34, EN. 





applied by the Courts with greatest regret, and there would seem to be a likelihood that at some not 
distant date legislation will be introduced to remove it from the pages of our law”, In Speed v. 
Thomas Swift & Ct, L.R. (1943). K.B. 557, Mackinnon, J., said : “ It is a doctrine which lawyers 
who are gentlemen have long: disliked.’ I suppose I shall not live to sce it, but I hope my successors 
in such tribunals will some day be able to hail with relief a short Act of "Parliament that abolishes 
the doctrine of common employment altogether." f 2 
ag. (1912) 9 ALJ. 173 : 13 LC. 417. oe ng 
30... bid.,- at p: 177 of'g ALJ. : 
31. ‘ALR. 1933 Sind 129: 143 I.C. 334. 
32. A.LR. 1937 Nag. 354. j " 
gg. AIR. 1957 Nag. 354) at p. 360, 
“gE :Ibid., at'p. ' 362, 
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'a>Due to this difference.of.opinion.the question was referred to ‘the Judicial 
p cu for P MR Pollock, J. aud Stone, C. J^ gave their opinions, 
, j Stone, ' c J . Said I 
..When ome. in India considers, whether a particular branch of the 
. English, c common law should here be applied, one:has to ask oneself whether it... . .is 
in accordance with justice, equity and good conscience...... One, cannot take ‘the 
Common law of England. divorced from the Statute law. of England. and argue that 
the former, is in accordance with justice, equity and good. conscience. ...I am of the 
opinion that the doctrine of common employment would not'apply, not because this 
case would. fall. outside’ the ;common law doctrine of, common employment, but 
because.it would fall inside .the Employers' Liability ;Act...... What I desire to 
point out is that when one finds that,a rule. has been ADORE ES by Jegiasony that 
rule becomes an unsafe guide." POR TS . le o 
Pollock, J., said:3? “Even if I were to hold that the doctrine is equitable under 
modern conditions i in Englánd, I should not, be'prepared tó extend'it to India, as 
I conser that' it would not be’ suitable to Indian conditions. a ae 
‘Next i in timeis T.'@ y? Brocklebank, ‘Lid v. Noor Ahmode®®, of Caloatea High Couit 
The plaintiff, à deck crew in defendants? ship ‘was incapacitated for life on account 
of an illness which developed Y due to tlie negligence of the master of the same ‘ship, 
The'Court, however, held'that, ‘as plaintiff and the master were erigaged in different 
departments of duty unconilected with each other, thé doctrine of common employ- 
ment did not apply .” 


Thus Secretary of State v. Rukhminibai is the solitary Indian case in which the 
Court not only refused to follow the doctrine but subjected it to criticism that it 
deserved and also demonstrated its unsuitability to Indian conditions. But at the 
same time it introduced an uncertainty about the position of the doctrine in Indian 
law, that is, whether it was to be followed in its original rigour or as modified by the 
Employers’ Liability Act of England. To remove this uncertainty the Indian 
Employers’ Liability Act was passed in 1938.39? It is based largely upon the 
English Act of 1880. 


The last Indian case of Governor-General in Council v. Constance Zena Wells*° 
which went upto the Privy Council, could not come within the scope of this Act and 
the doctrine of common employment was held by their Lordships to be a complete 
defence. Plaintiff’s husband died in a railway accident caused by the negligence of 
a fellow-employee in the normal performance of his duties. She made her best efforts 
to bring her case within the meaning of the Act and even won in the High Court of 
Lahore, but Privy Council reversed the decision of the Lahore High Court. The 
dispute was as to the interpretation of paragraph (d) of section 3 of the Act. That 
paragraph provides that the doctrine of common employment shall not be raised as a 
defence : ““Where personal injury is caused to workman...... (d) by reason of any 
act or omission of any person in the service of the employer done or made in obedi- 
ence to any rule or bye-law of the employer...... or in obedience to particular 
instructions given by any person to whom the employer has delegated authority in 
that behalf or in the normal performance of his duties". The contention of the 
plaintiff as upheld by the High Court‘! of Lahore was that paragraph (d) covered 


P————————M— M —— 


35. Under Sec. 98 (2), C.P. Code. 

96. AIR 1937 Nag. at p: - 368. ni 

37. . bid. ;at p. 365. em e dein po f . 
"P 198i LLE: (1938) I Cal. 216. T DES o roD. sy. pL 
sl, 89. XXIV of 1938. i p ue l 

40. (1950) 1 MiL.J. 196% 1949) "LR, ” LA. r. : oT e 

| 41. Mrs, Wells v, Govérnor-General, ALR. (1946) Lah. 50, 52. : 
*. 
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thrée categories of negligence—the act or omission of a fellow-servant done or made 
(i) in obedience to any rule or bye-law of the employer; (ii) in obedience to 
‘particular instructions given by a person to whom the employer lias delegated 
authority in that behalf; and (ii) in the normal performance of the fellow- 
servarit’s duties.’ Their Lordships, on the other hand, held that it covered but 
two + “the act or omission of a fellow-servant done or made (i) in obedience to any 
rule or bye-law of the employer, and (ii) in obedience to particular instructions given 
by ‘a person either by virtue of authority delegated by the employer in that 
behalf or in.the normal performance of such person's duties" And they said : 
“It accords better with - the grammatical structure: of the paragraph and is 
the more natural reading of the language used. In addition it conforms better 
with the limited purpose of the Act which, as its title and the particularity of the 
several paragraphs of section 3 go to show, was. intended not to abolish .the 
doctrine of common employment but rather to reduce itsscope.? — " ” TIME 


' Interpretation of paragraph (d) of section g is not, however, the ónly importance 
of this case. ‘All the High Courts of India are, bound by pre-Constitutiog Pxivy 
Council decisions*®. ‘The doctrine of common employment, except as modified by 
the Employers' Liability Act, 1938, has, therefore become binding upon all the-High 
Courts of India.: Although the Supreme Court is free to examine the doctrine on 
its own merits and can refuse to follow it, but that will depend upon the accident of 
litigation.. And in the meantime the, doctrine may do mischief in the High Courts. 


Jt should therefore be abolished by legislation as early. as possible, 


£u 


rz 





42. “The fact is, as frankly conceded by the learned Judges they were puzzled by the decision 
in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil, (1943) 2 M.L.J. 499 : L.R. yo LA. 232 : 
48 C.W.N. 94, as it was an authority binding on the Indian Courts, they could not refuse to follow 
it, and were obliged to discover a distinction. This Court, however, is not hampered by any such 
limitation, and is free to consider the question on its'own merits." Ayyar, J., at p. 896 in. Shrinivas 
Krishngrao Kango v. Narain Degi Kango, (1954) 1 M.L4]-630 : (1954) S.O.]. 408 :.(1954) S.C.A. 878. 
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THE PRINCIPLE OF NON EST FACTUM AND ITS EEE ON 
IN INDIA. 

. By x ^ 

A. Ranca RAO, B. COM., B.L: i 
An agreement enforceable by law is alone a contract}. All promises are not 
ipso facto enforceable, but only those which fulfil certain requirements of the law. 
One such requirement is genuineness or reality of the consent of the contracting. 
parties. There should be no flaw in consent?. The Contract Act (1872) does 
not profess to be a complete code dealing with the law relating to contracts’. The 
preamble to the Act suggests that the Act does no more than define and amend 
certain parts of the law. It is an amending as well as consolidating Act, and be- 
yond the reasonable interpretation of its provisions there is no means of determin- 
ing whether a particular section is intended to consolidate or amend the previously 
exis&ngalaw^. ‘Therefore, Courts of law generally resort to the aid of English Law. 
in the interpretation and application of the principles. It would however be 


illogical to assume that the principles of English Law are papebcabies in India with- 
out due regard to the provisions of the Act. i 


The phrase non est factum literally means the fact is not. As it is, it, conveys 
little: sense. At Common Law it has acquired a special meaning and particular 
significance. Originally it was taken to ‘mean a defence available to a defendant 
to deny that a deed or instrument was his, in the writ of debt’, which was recognised 
as early as Thirteenth Century 5. In the language of the age the plea was scriptum 
predictum non est factum suum’. The plea was confined to cases where the defendant 
was sued upon a deed. The action was stricti juris. When a writ of debt was 
filed the defendant whose seal or signature was appended to the deed, was not 
allowed to plead that he had been defrauded by the plaintiff-or even that he had 
already discharged his obligation. The oné defence allowed was that the deed 
was not his in the contemplation of law. : 


In the Fifteenth Century the plea was IER EY so as to sable a defendan- 
who could not read, to prove that the terms of the deed as writter did not correst 
pond with their effect as explained to him before he put his seal on:it. By about 
1582 this was said to be the usual pleading. Butin the course of the Nineteenth 
Century it was extended to cases of simple contracts, even where the defendant was 
not illiterate. It was said: “The term properly applies to a deed, but ithe 
principle is equally applicable to other written contracts "9. In other words 
the plea of non est factum was allowed to be set up wherever there was in truth no 
consensus ad idem. 


The plea is as Chitty suggests “ that one party must have been misled either 
by fraud or otherwise, into executing or signing a deed or document other than 
what he intended or even imagined, to sign or execute”?. The writing then is not 
his deed as his mind did not go with his signature and so he can plead non est factum. 
For example : ‘ A’ was a tenant of * B’ and cultivating ‘ B's lands for a long time 
without any lease or contract. ‘B?’ was an illiterate and'old man. ‘A’ proposed 
to have an executed lease deed and * B’ accepted it. While * B? thought it was-a 
lease deed, ‘ A’ also misrepresented that it was a lease deed. Actually it was a gift 
deed under which he (B) donated the whole land to ‘A’. In such. a/case, it is 





1. Section 2 (A) of the Indian Contract Act, 1872. 

2. See section 14 as to the definition of ‘free consent’ and section 13 as to the definition 
of * Consent’ (Indian Contract Act). i 

9. See Pollock—Indian Contract Act, Eighth Edn. : 
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clear that * B? consented only to the execution of a lease deed. His hand had signed 
it on the assumption th&t it was a lease deed. There was really no consensus ad idem. 

*In sych cases, as Justice Byles pointed out : "The deed is invalid not merely on the 
ground of fraud but on the ground that the mind of the signer did not accompany 
the signature ; in other words, that he never intended to sign and therefore in con- 
templation of law never did sign the contract to which hi$ name is appended ’.? 
The test seems to be whether both parties agreed upon the contract at the same 
time, in the same sense, and on the same point and whether in the contemplation 
of law the parties to the contract intended to enter into such contract, not whether 
there is any element of misrepresentation or fraud. Fraud might be there. That 
is only an accident. The criterion is the intention of the parties as to the nature 
of the contract. 


Position of English Law. 


In England the plea of non est factum has a limited scope. The defence is avail- 
able to a party only when there is misapprehension as to the character or ngtuse of 
the document, and the party proves that while his mind was directed to one thing 
what he.put his hand to was a document of an altogether different character. 2 
A distinction has been drawn in later cases between misapprehension as to the 
character of a document and misapprehension as to the contents of a document. 
The latest view seems to be that when there is a misapprehension as to the contents 
of a document but not as to the character of the document the plea of non est factum 
is not available to the party misled.1 In the well-known Thoroughgood’s case? an 
illiterate person executed and sealed a document which was falsely read over to him 
as a release of arrears of rent. It turned out to be a document by which all his 
rights to the property were released. The Court held that the defence of non est 
factum was available. The same principle was established in Lewis v. Clay? 
where the defendant signed the document on account of misplaced confidence in 
his friend under the impression that he was witnessing a document but not 
executing a promissory note. The Court upheld the plea of non est factum on the 
ground that his mind never went with the transaction but was directed into 
another channel by the statement that he was merely witnessing a document. 

ap 

If the mistake is as to the contents of the document the principle was not applied. 
The reason is-that if a person could plead that he did not know the contents of the 
document, there would be no security and the whole law of written transactions 
will become futile and the Law of Transfer of Property will become almost inoper- 
ative. In Hunter v. Watters? Lord Justice Mellish observed : ‘‘ When a man knows 
that he is conveying or doing.something with his estate but does not ask-what is 
the precise effect of the deed because he is told it is a mere form and has such con- 
fidence in his solicitor as to execute the deed in ignorance, then a deed so executed 
although it may be voidable on the ground of fraud is not a void deed." But the 
judgment in Foster v. Mackinnon’ suggests that when there is misapprehension as 
to the contents of the document the plea of non est facium may be available to the 
party misled if he is blind or illiterate. In that case the defendant who was advancéd 
in age had been induced to endorse a bill of exchange which he was told was a 

arantee. The plaintiff was a subsequent holder for value. In an action on the 
Bill the defendant pleaded that he endorsed the bill on a fraudulent representation 
by the acceptor that he was signing a guarantee. In holding that such plea was 
admissible the Court observed : “He was deceived not merely as to the legal effect 
but as to the actual contents of the instrument.” The point emerging from the 
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judgment in Foster’s case! is that the plea of non est factum seems to be confined to the 
case of a blind man or to onewho cannot read. In Howatson*v. Webb? the defendant 
was induced by one * H’ to execute a mortgage deed to secure payment of £1,000 ° 
to‘ W’ with a covenant to pay. The defendant executed without reading the deed. 
The defendant knew that the, deed transferred certain property vested in him, 
but he was unaware either that it was a mortgage or that it contained a promise 
on his part to pay a sum to‘ W.’ * W' transferred the deed to a bona fide purchaser 
who sued on the mortgage. It was held that the defendant was estopped from 
denying the validity of deed. In Blay v. Pollard & Morris? * P? and ‘M’ entered 
into an oral agreement to dissolve their partnership. ‘ P's father, a solicitor, pre- 
pared a written agreement which was handed over to * M.* who looked at it and 
signed though he said that he could not understand it. The written agreement in- 
cluded a stipulation which had not been orally agreed to. '* M? pleaded non est 
Jactum. The Court of Appeal held that the mistake was not as to the nature of the 
transaction but as to the contents of the document inasmuch as he signed a docu- 
ment which really related to the dissolution of the firm as in fact it was intended: 
to be. Under those circumstances, the plea of non est factum was held not to be 
open to? M^. ©. t. . E 

It may be argued on the basis of these two cases that the statement of law im 
Foster’s case! is not good law. The circumstances under which the judgment in 
Foster's case* was tendered seem, however, to be different from the circumstances 
under which the judgments in Howatson’s case? and Blay v. Pollard & Morris? were 
given. In Foster's case! it was stated that to attract the principle of non est factum the 
party misled should be either blind or illiterate ; whereas in the later cases the 
judgments seem to proceed on the assumption tbat the party had forborne himself 
from having knowledge of the document or though able to read the document 
before executing he had omitted to do so. Howatson’s case? seems to recognise that 
the principle in Foster's case! will apply even to a mistake as to the contents of the 
document if the executant was either blind or illiterate. Lord Justice Farwell in 
Howatson's case? observed: “The old authorities on this plea possibly did not extend. 
beyond cases where the party imposed upon was blind or illiterate ”. , It looks as. 
if the law in Foster's case! is good law and that the plea of non est factum is available to: 
blind or illiterate persons, even though their mistake relates to the contents of the. 
transaction.* In respect of others the distinction made seems to be good. The 
plea of non est facium can only be supported when the error is as to the nature of the 
document. It has never:been allowed where the error is merely one as to some 
of the terms'.* The distinction may be somewhat fine. It is, however, well-settled, 
in law. |, l : au : 
Negligence and its Effect. — - M 


English Law makes a distinction between negotiable instruments and other: 
instruments, on the question as to whether negligence on the part of the defendant: 
who executed the instrument under the mistaken belief as to the nature of the trans- 
action will disentitle him from setting up the plea of non est factum. ‘The law dis~ 
tinguishes the case of negotiable instruments and holds that negligence on the.part 
of the signer in such cases is material and he will be liable to a holder in due course’ 
even though the mistake is as to the character-of the instrument. . In the case of: 
other instruments negligence is 'immaterial and the signatory will not be liable 
even to.a: bona fide transferee and the plea of non est factum will be available to him. 
This distinction rests on the simple ground that negotiable instruments impose. 
on the maker or acceptor a duty to be diligent. —Foster's case! was the first case in; 
which the distinction between negotiable instruments and other documents was said, 
to have been drawn'.5 The text-writers, however, regard Bragg’s case as the leading 
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authority on the matter.! The judgment of Justice Byles in Foster’s case® suggests 
_ the distinction. It stafes: ‘‘ Nevertheless this principle when applied to negotiable 

* instruments must be and is limited in its application. These instruments are not 
only assignable but they form part of the currency of the country. A qualification 
of the general principle is necessary to protect innocent transferees for value....”. 
But in Bragg’s case!-a the defendant * B? was induced by * &' to sign a document. 
* B? signed the document without reading it on the zepresentation of * R? about 
the nature of the document which was really false. The document turned out to be 
a guarantee by him up to a certain amount for the payment by ‘R ° of any sum 
which might at any time thereafter be or become due from ‘ R' to the plaintiffs a 
banking company. The bank allowed ‘R ° to overdraw on the faith of ‘B’s’ sup- 
posed guarantee. On an action filed by the bank it was held that the defendant 
* B? was not estopped from denying that he had contracted to guarantee the debt 
of * R’ inasmuch as he was under no duty of negligence to the plaintiffs in the 
matter. ‘In upholding the plea Vaughan Williams, J., observed : “ The doctrine 
laid down there (referring to Foster's case)? as regards negligence really has reference 
to the particular case of a negotiable instrument. ... As I understand, it, the doc- 
trine is limited to negotiable instruments." But as already stated text-wrsers*cite 
this case as authority, as the latest decision which ought to be followed unless and 
until it is overruled by the House of Lords?. There is not even a single instance, 
Where an acceptor, drawer or endorser who by mistake as to the nature of the 
transaction, has signed, has been held liable because of his negligence in signing.* 
Professor Goodhart argues that Foster's case? is only a weak authority for the view 
that negligence defeats a plea of non est factum, where a negotiable instrument has, 
in fact, been signed. 7 


English Law on the Whole Unsatisfactory. 


The party leading the defence on non est factum must satisfy the following require- 
ments : (1) The person executing the contract must have been induced to execute 
it. (2) The transaction must have been reduced to writing. (3) The document 
must contain a contract fundamentally different from that which the executant 
contemplated. before he signed the document. (4) The mistake should not be in 
respect of the contents of the contract or document except in cases of blind or illi- 
terate persons. (5) The mistake must relate to the nature of the transaction. Negli- 
gence on the part of the signer is irrelevant except in the case of negotiable instru- 
ments. 


The distinction between negotiable instruments and other documents is apt 
to create confusion in regard to commercial transactions. There is no reason why 
negotiable instruments alone should impose a duty on the defendant. Non est 
Jactum means that the document is not his. As such, it cannot make any distinction 
between negotiable instruments and other documents. Sir William Anson? is of 
the view that it is unreasonable to differentiate between negotiable instruments and 
other documents. He asks : * When a man’s whole defence rests on the assump- 
tion that he did not know what it was that he signed, is it not somewhat absurd 
to say that if it chanced that he accepted a bill of exchange he must show that he 
used care, but that if he conveyed an estate or guaranteed a loan, it does not 
matter how negligent he might be ?” s 


Application of the Principle in India. 
In India sections 20, 21 and 22.0f the Indian Contract Act, 1872, deal with 


mistake. There is nothing in the Act as to the principle of mistake in written 
contracts. Then the question arises as to whether the principle of non est factum 
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is applicable in India, and if S to what extent? The combined effect of sections 13 
and 22 of the Indian Contract Act, 1872 and section 26 (a) ef the Specific Relief Act, 
1877, has caused the Judges to applythe principle of nonest factum in respect of mistake 
in written contracts. The general rule as to unilateral mistake is found in section 22 
which reads “ a contract is not voidable merely because it was caused by one of the 
two parties to it beufg under.a mistake as to a matter of fact”. Thus unilateral 
mistake would not be permitted as a defence.1 Ordinarily the law takes note of the 
minds of the parties only as expressed either orally or in writing. To this rule 
seem to be two exceptions, one statutory and another based on the principle of 
natural or equitable justice. The first cxception is recognised by the Specific 
Relief Act, under the provisions relating to specific performance of a contract. The 
second exception will have its place only to the extent to which the provisions of the 
Specific Relief Act do not apply. Section 26 (a) of the Specific Relief Act in effect 
provides: where, by fraud or by mistake of fact the written contract of which per- 
formance is sought, is in terms different from that which the defendant supposed 
it to be when he entered into it, and the plaintiff seeks specific performance of such 
contract, to which the defendant sets up a variation, the plaintiff cannot obtain the 
p@fcwmance sought except with the variation so set up. There can be no specific 
performance without the variation set up by the defendant. It looks as if this 
section does not apply where the transaction of which performance is sought is 
entirely different in nature from that which. the defendant supposed it to be when 
he executed or signed the document. It is then that the second exception comes in, 


Under section 13 of the Contract Act, ‘ two or more persons are said to consent 
when they agree upon the same thing in the same sense.’ No doubt without consen- 
sus ad idem there is no contract. But in certain cases while there may be all the 
usual external evidence of consent, such consent may have been given under a 
mistake or fundamental error either as to (1) the nature of the transaction or (2) 
as to the person dealt with or (3) as to the subject-matter of the agreement. It is 
the first of these cases that is dealt with below. In Indian law, the principle of 
non est factum is applied but the circumstances under which the plea is applied, it is 
submitted, are not same as in English Law. 


It is not correct to state as has sometimes been done that the law in India is 
the same as that of England.on the subject?. Reliance for such statement is 
placed on the Bombay High Court’s decision in Oriental’ Bank. Corporation v. 
Fleming’. In that case, the defendant firm had suspended payment, and at 
a creditors’ meeting it was resolved that the business of the defendant firm 
should be wound up by voluntary liquidation under the supervision of a 
committee. This resolution was confirmed at a subsequent meeting, and it was 
further resolved that a composition deed should be prepared in pursuance of the 
resolutions. No mention was made at either of the meetings of any release of the 
claims of the creditors. After a few days a deed was tendered by a member of the 
defendant firm to the plaintiff’s agent for execution. The latter was then engaged 
in attending to urgent English mail matters, and he declined to sign.it without 
reading it. . The debtor pressed him to execute the document at once, stating that 
it was of the utmost importance, that no time should be lost, and that the deed 
was nothing more than an assignment to trustees for the benefit of creditors as agreed 
to at the creditors’ meeting." On the faith of that assurance, the plaintiff's agerit. 
executed the deed. As a matter of fact the deed contained a release by the creditors 
of their claim. As soon as the plaintiff's agent came to know of this he repudiated 
his signature and refused to be bound by the deed. It was held that the deed was 
void ab initio so far as it purported to operate as a release to the debtors. The circum- 
stances were peculiar. The question related not to the nature of the transaction but 
to the contents of the document inasmuch as the plaintiff's agent knéw that by 
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executing the document he intended to assign or forego some rights to others in 
respect of certain propefly or money. The plaintiff's agent was able to read but 
ke did not do so. In such circumstances English Law never allowed the plea of non 
est factum. English Law made a categorical distinction between a mistake as to the 
nature of the document and a mistake as to the contents of the document unless 
the party misled was either blind or illiterate.! In Indian Law, as the facts in 
Fleming’s case!-a show the principle of non est factum was applied even to a case where 
the mistake related to the contents of the document. Pollock points out?: ‘The 
decision in Fleming’s case!-a although supportable on the ground that the deed was 
voidable for misrepresentation, is, in so far as it holds the deed void ab initio, contrary 
to English decisions on non est factum which require a mistake not merely as to the 
contents but as to the character of the instrument signed". In Canada the High 
Court of Ontario? has, however, reached a decision similar to that in Fleming’s 
case. t-a 

It is clear that the Indian Law has not made any distinction between mistake 
as to thé contents of the document and. mistake as to the nature of the contract. 
Indian Law follows English decisions only in holding that the principle of gongst 
factum applies to cases where the mistake is as to the nature of the document. Indian 
Law is the same, as the English Law, however for the view that if the party misled 
is either blind or illiterate the plea of non est factum is available notwithstanding 
that the mistake is as to the contents of the document. 


In Sanni Bibi v. Saddik Hossain* the suit was for recovery of possession of certain 
properties in respect of which the plaintiff had executed a deed of sale. The plaintiff 
also prayed for cancellation of the deed on the ground that it was represented to 
her that the deed was a ‘ Jimbanama’ for her maintenance and that she did not 
know or believe that she was executing a deed of sale. Newbould and Panton, JJ., 
held that the principle in Foster's case*-« would apply and the deed would be void. 
In Saratchandra v. Kanailal® the allegations in the plaint were that the defendant 
had taken a deed of gift and exchange from the plaintiff * R on a representation 
that it was a power-of-attorney for the management of the estate, and that she had 
executed the document without the knowledge of its true character. Richardson, J., 
held that if the allegations in the plaint were established the transaction would be 
void. He observed : ** In the present.case, as I read the plaint the plaintiff raises 
the plea known to English lawyers as non est factum ". The same principle was 
followed in Brindaban v. Dhruba Charan® where it was stated that if the plaintiff or 
his transferor was induced by defendant's misrepresentation to execute a deed of 
gift of the property in question and he executed the same believing it to be a docu- 
ment of a different kind altogether the transaction was void and not voidable. 


The Patna High Court also took the same view in Rajah Singh v. Chaichoo Singh. 
There one * T ' sued to recover possession of the properties comprised in a deed of 
gift executed by him. He alleged that it was represented to him at the time of the 
execution that the deed was an instrument of lease. It was held that the repre- 
sentation that a document was a lease when it was in fact a deed of gift, would be a 
representation as to the nature of the document and not merely as to the contents 
of the document and the document was wholly void. The same principle is followed, 
in Bibi Saleha v. Muhammad Zakariya®. In Patala Bala Debi v. Santimony Majumdar’, 
* A? an illiterate woman executed a deed under the impression that she was execut- 
ing a deed authorising * B? her distant nephew, to manage her lands, but within 
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' a few months she found that the deed was in reality a deed of gift of those lands in 
favour of ‘B°’. The evidence showed that ‘ A’ never infended to execute such a 
deed of gift and that the deed was not read over or explained to her before shé 
signed it. It was held that the deed was vitiated by fraud and was declared as void 
and inoperative. This case was decided on the footing of fraud under sections 19, 
13, 14 of the Indian*Contract Act. Though fraud was found, if the plea of non 
est factum has been raised, it might have been upheld. In Appanna v. Venkatappadu! 
Chief Justice Rajamanna: and Justice Venkatarama Aiyar laid down that when 
a deed of one character was executed on a representation that it was of a different 
character, the deed was wholly void and inoperative. 


Indian Law is the same as English Law on the principle that if the party misled is 
either blind or illiterate, he can avail of the principle of nonest factum though them is 
take was as to the contents'of the document. In Hem Singh v. Bhagwat Singh? it was 
laid down that mere signing of a document does not necessarily imply consent. Thus 
* if a blind man or a man who cannot read has a written contract falsely read over 
to him, the reader misreading to such an extent that the written contract is of a 
najirg altogether different from the contract pretended to be read from the paper 
which the blind or illiterate man afterwards signs or if the contents of the document 
are otherwise misrepresented to the person signing, then, at any rate if there is no 
negligence, the signature so obtained is of no force.’ In that case the plaintiff was 
an illiterate man, aged 70 years. He was induced to sign a document which he 
was told was a ‘ thika-patta ° of some properties in favour of the defendants. The 
plaintiff signed the document under that impression but the deed was in fact a 
deed of release of properties. The court upheld the plea of non est factum. In 
Rajah Singh v. Chaichoo Singh?, Meredith, J., observed : “ In the present case the 
finding is that Titail was a very old man and illiterate. Hence in my opinion if 
he signed the document upon a misrepresentation as to its contents there will be no 
real execution, the plea of non est factum will succeed, and the document will be void 
ab initio." 


Negligence on the part of the defendant may estop him from pleading non est 
factum. If he has opportunity to read and is able to read, but he forbears negli- 
gently from reading the document, he cannot plead that he was not aware of the 
terms of the document he signed. In Hem Singh’s case? it was said: ‘ At any rate if 
there is no negligence, the signature so obtained is of no use'. It suggests that 
negligence estops a man from pleading non est factum. Does Indian Law distinguish 
between negotiable instruments and other documents ? Indian Law may not mains 
tain any such.distinction between negotiable instruments and other documents, 
in view of the fact that this distinction has been subject to much criticism. Texte 
writers, also, have suggested that thereshould not be any such distinction.* Pollock 
states that the distinction is arbitrary and that it is illogical to hold that the 
signatory should take care and his consequent liability should ever depend upon the 
document he has in fact signed irrespective of what he believed he was signing, when 
ex hypothesi he is ignorant of its nature. The principle of non est factum should be 
applied in all cases except where the party misled forbears from availing of know» 
ledge of the nature or terms of the document. : 
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BOOK REVIEW.’ 


.  CmumAL Law (SUBSTANTIVE AND PROCEDURAL), By S. Malkonda Reddy 
and 'K. V. Raghunatha Reddy, Advocates, High Court of Andhra Pradesh. 
Published by S. Viswanathan, 11, McNicholls Road, Chetput, Madras-31. 
Price Rs. 25. * 


This handy volume of Criminal Law is a welcome addition to the several 
monographs on the subject. Its utility is undoubted as it contains the three Major 
Acts (The Penal Code, Evidence Act and the Code of Criminal Procedure), the 
Madras Borstal Schools Act, the Madras Children Act, the Madras Probation of 
Offenders Act, and the Probation of Offenders Act, 1958 (Central), besides the 
Criminal Rules of Practice and the Police Standing Orders, etc. The texts of the 
Acts incorporate all recent amendments and the foot-notes to the several sections 
give a ready reference to the leading authorities which a busy practitioner requires 
in the course of his daily work. The learned authors have shown judicious dis- 
crimination in referring to the leading decisions of the Privy Council and the 
Supreme Court, and of the High Courts of Madras and Andhra Pradesh and {hus 
preventing the book from being too bulky. We congratulate the authors on this 
excellent publication and we have no doubt that the profession and the Courts 
would be benefitted by it. 
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THE LATE SIR VEPA RAMESAM ; . 


It is. with deep sorrow that we have to report the demise of Sir Vepa; 
Ramesam a former Judge of the Madras High. Court. in the early hours of 
Saturday, the 25th Oetober, 1958. 


Sri V. Ramesam was born in 1875 and had a brilliant educational career. 
He graduated at the early age of 16 with record marks in Mathematics. 
After he took his B.L. degree he worked as an apprentice in the Chambers 
of the late Sri M. O. Parthasarathi Aiyangar. He joined the Bar in 1898 
and commenced his career as an advocate in Visakhapatnam. He soon 
changed the venue of practice to Madras where he quickly made his mark. 
He built up a large volume of practice and in 1916 he was appointed as 
Government Pleader. Incidentally it was the first time when an Indian was 
ajffoited as the Government Pleader of Madras. He filled that office with! 
distinction till his elevation to the Bench of the Madras Eigh Court in the 
year 1920. Again he was the first Andhra to oceupy that high offiee. He was 
a judge of the Madras High Court for 15 years and retired in 1985 as Officiat- 
ing Chief Justice. After his retirement he was appointed as the first Member 
of the Board of the Reserve Bank on its formation. He revised three cditiond 
of Mullah's Hindu Law” and took keen interest in Mathematics, Archaeo- 
logy and Astronomy and published books on these subjeets. 


Sir Vepa Ramesam was one of the most popular and eminent Judges 
who have adorned the Beneh of the Madras High Court. Contemporary 
assessments of incidents and estimates of personalities are of great signifi- 
eance and have the merit of being made out of close and intimate knowledge. 
Twenty-three, years ago, on the retirement of Sir Ramesam as Officiating 
Chief Justice the Mapras Law JOURNAL wrote: ‘‘Whatever difference of 
opinion there might be about the soundness of his views about certain other 
matters, there is no difference of opinion as to his eminenze as a Judge, his 
ability, his learning, his integrity, his kindness and his essential humanity 
and the unqualified good wishes of the Bar accompany him in his retirement 
from the Bench". 


That great and distinguished jurist Sir Alladi Krishnaswami Ayyar in 

his farewell address paid a tribute to him. ‘‘Among the distinguished 
Judges that have adorned this Court you hold an important place. 
Your judgments are marked by wealth of learning and your name is writ large 
in the Reports’’. 
° His knowledge particularly of certain subjects like Hindu Law, Land 
Tenures, Property and Water Rights was thorough and the Law Roports bear 
ample testimony to it. He was not a judge for technicalities and whenever 
fit was possible he tried to get over them in order to avoid any miscarriage of 
justice. In those days when the appointment of Indian Judges was select 
and few Sir Vepa Ramesam by his contribution to the elucidation of law and 
by his humanising influence on the Bench greatly added to the stature of 
Indian Judges. 


The late Sir Ramesam’s kindness and courtesy to the Bar was well known. 
There was not the slightest condescension or air of superciliousness about him 
in his relation to the members of the Bar, and the veriest junior found himself 
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completely at ease in his presence. Ha was gifta with a phenomenal memory 
and would without tha slightest hesitation quote extracts of judgment giving 
the volume, page and even the number of the line in:the printed page. His 
interests were wide and varied. A brillant student of Mathematics— 
Mathematics was his first love—,Ditetics, Birth Control and: Archaeology. were 
some of the. numerous subjects which claimed his interest. Because of: hig} 
versatility he fully engaged himself after retirement and was always active 
and intellectually alert till the last day of his life. 

As a man Sir Vepa Ramesam was simple and unostentatious. . He never 
hankered after money. He was very methodical in his habits. A voracious 
reader; one would find him at any part of the day with some book or other. 
in his hand which he was reading. He leaves behind him his two sons Vepa 
Gopal and Vepa Sarathi, Advocates, and we convey our sincere condolences: to 
them in their hour of sorrow. Sri Vepa Sarathi was, for a long time, associat- 
ed with this Journal as a Reporter and Associate Editor, and after the oe 
tion of the Andhra State he has been practising in Hyderabad. | *- 


On Monday, the 27th October, 1958, his Lordships the . Chief’ Justice of 
Madras when he took his seat, with Justice Sri Ganapatia Pillai made a .mov- 
ing reférence to the death of Sir Vepa Ramesam and adjourned the work: of 
his Court for an hour as a mark of respect and token of: sorrow. : 


The Madras Advocates’ Association convened a pede necting and pass: 
ed a resolution expressing its deep sense of sorrow at the demise e Sir 
Vepa Ramesam. 


è 
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Ho morta a BET a :BOOK REVIEWS.: ew un an oon Mine den 


uM d aoe 3 i seb ao un Cs ana pt e Eau: r ie a ct on 
"^ Himpu.LaAw.Pasr Amp PResent:,, By J:,, Duncan. M., Derrett, MA, SOON), 
PH.D... (LOND), , BAR.-AT-LAW, Lecturer in Hindu, Law at,the School of, Oriental 
and African Studies, University of London. Published By. A, , MUKHERJEE & Co, 
Private Ltd., 2, College Square, Calcutta,12 (1957),.400, pages: Price Rs. 12.. 
*"~ Fhe changes':.that have ‘taken’ "place in "Hindu Law? since India achieved 
indépendénéé aré“profouiid ahd-far-Yeachiig. ""Tlie'emergenée of thé Hiridy-Law 
of'the' present from: thé Hindu Law of “the past is à problem of perennial iritétest. 
It is always "worthwhile to investigate the' processes" "and factors *involved ‘that 
broüght'abóut thé changes. WO c uud ia Y E as a VEIT) QU onu UE] b 2 ds 
Et WA t rius Fas IU uae uua 4 QUI Qoa at E71 29s GY De MIS Sus uo 01 
^o | Lhe primary objective; of the, book, under, review was, that it. should isetve. as 
an, introduction and guide to.the Hindu Code,Bill before tlie; various, chapters of 
it fell to.be discussed in Parliament. - But by the time..the book was sent,to. the’press 
all the’ four measures reforming Hindu Law had feached the statute book. - In; the 
circumstances, the author. has stated that the book should, be,-treated, as, a record 
ofthe agonies and perplexities which,preceded,the enactment: ofthe Code-and as 
a gefftral criticism of the manner in which it was accomplished rather, than.as aicóm- 
mentary on the finished product... It is,also to-be noted, that, some‘ of; the.author’s 
commenti have lost. force by reason. of the recent Re-organisation of States and the 
abolition of. their;classification, into Class A States, Class ;B States and ‘Class.G 
MALES a mgh fe te ha us MOP avi cest oie tele D gente IA Ios 


-915 /Éhe:author has at'some‘places made ‘somewhat controversial stitémenis, “OF 
Hiridu. Law ‘he remarks that'** no'systern of law is or‘has‘beén ‘in’ such’ almost inex- 
tricable confusion” (pages'9-4) : He describes it to?be/a-hotcli-Dotcli' of soutcés and 
inaterials, am uncertain conglomieration! of authorities; a^patch-Work with mány 
rents and holes, a box full of surprises and unforeseeable decisions, shocking and : 
annoying. by, turns (page 23). Surely this is the language: of exaggeration, It is true 
thatthepre:1955 Hindu Law-had been drawn from many.sources and had beerishaped; 
by diverse agencies. ., A. close study of the great Commentaries and, Digests, shows 
the remarkable grasp of principles ànd'"seminal concepts by the Hindu Jurists. 
Judicial intérpretation since 1864 has helped to develop Hindu Law to suit the 
changing needs of a progressive society. ‘The doctrine of ekavakyatwa asa device 
to reconcile conflicting textsis no more baffling or fantastic than the principle, 
say, of harmonising contradictory pronouncements of the House of Lords as appli- 
cable to different circumstances. 'The Hindu Law thus evolved conveyed an 
altogether different picture to so keen a student of Hindu Law as Mayne who 
observed that “the Hindu Law has the oldest pedigree of any known system of 
jurisprudence, and even now it shows no signs of decrepitude ". Dr. Derrett 
speaks of the doctrine of pious obligation as ‘ complicated and grossly artificial 
(page 183) and as performing its modern task very inadequately (page 185). It 
will suffice to quote in reply the opinion of Coutts-Trotter, G.J., in LL.R. 49 
Mad. 211 that the whole of the pious obligation is a relic of antiquity based 
originally on a religious and not a legal conception and controlled and moulded 
into shape by a series of decisions which make it a working rule which in its 
actual application is neither inconvenient, inequitable, nor unjust. 

Dr. Derrett’s assessment on some matters seems to be debatable. At pages 94-95, 
he states that a marriage between a Hindu and a Christian is permissible under 
the Indian Christian Marriage Act, 1872 and that it is possible for Hindus and 
Christians to marry under the Hindu Law under certain circumstances. Section 4 
of Act XV of 1872 no doubt prescribes the mode in which a marriage between parties 
one of whom at least is a Christian will have to be solemnised, but section 88 
expressly states that the Act does not validate any marriage which the personal 
law applicable to either of the parties forbids him or her from entering into. A 
marriage between a Hindu and a Christian would thus not be valid. See also I.L.R. 
40 Mad. 1030 (F.B.). The reference in page 288 to the decision in Muthuswami v. 
Masilamani, I.L.R. 33 Mad. 42 as a case of Hindu Christian marriage is 


* 
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not correct as in that case, the’ bride though b birth a Christian had 
been converted to Hindtism before her marriage. On page 95 Dr.. Derrett 
States citing section 7 of the Hindu Marriage Act, that the ceremony must be 
in .accordance with ‘the customary rites appropriate to either party and 
that it isa requirement : of a valid marriage. Actually section 7 uses ‘the 
word ‘may’ and not ‘must’ and it is arguable whether ceremonées are contemplated 
as an indispensable requirement of a valid Hindu marriage. On page’ 253 
referring to section 6, of the Hindu Succession Act, Dr. Derrett Suggests that 
the widow of a predeceased son or the widow of. a predeceased son’s predeceased 
son may not on the bare terms, of the proviso be included as persons whose existence 
will enable a person to dispose of his undivided interest by. will and on intestacy 
to subject such interest to succession under the Act. This is somewhat curious in 
view of the plain ‘lariguage of the-proviso referring to the female heirs in Class I of 
the Schedule without discrimination, wherein the two.concerned females are 
mentioned eo nomine. Om page-273 after remarking that the mention of saptapadi in 
section 7 of the Hindu Marriage Act is, almost uséless from the legal’ standpoint—a 
conclusion with whicli one may-well agree—Dr. Derrett goes on to observe that the 
reference is intended to give an orthodox flavour to the chapter, that such refeygngss 
add insult to injury, and that “ the need for such hypocrisy in a democracy, where 
members of Parliament have to be persuaded that a measure is something different 
from what they i imagine it to be,-is alone the cause of such rather discreditable, if 
practical devices”. ~The comment seems to be unmerited: In a secular state 
there cannot naturally be legislative provisions concerning the religious requires 
ments of a marriage. . Section 7.merely records that if the customary rites and cere- 
monies included saptapadi, the marriage becomes complete and binding only on 
its performance, thereby leaving .the matter Where, it was:under the earlier law. 
There oS -to be no sinister. purpose about the provision nor any desire to, delude 
. anybody. ..; s 


In spite of what has Been aid abae Dr. Darcis Work constitutes a. delight- 
ful study revealing wide research and comparative knowledge. The book is à 
useful sdciion to the literature forming. a juristic assessment’ of Hindu Law. 


in QUINT 2 `; S. VENKATARAMAN, 


nN 
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REMARRIAGE AFTER DIVORCE UNDER THE HINDU MARRIAGE ACT 
] By goo ou : 
Pror. S. VENKATARAMAN. 


. . Section 15 of the Hindu Marriage Act, 1955, provides that where a marriage has 
been dissolved by a decree of divorce and either there is no right of appeal against the 
decree, or, if there is such a right of appeal the time for appealing has expired without 
an appeal having been presented, or an appeal has been presented but has been dis- 
missed, it shall be lawful for either party to the marriage to marry again. . A proviso 
to the section adds that it shall not be lawful for the respective parties to marry again 
unlgss at the date of such marriage at least one year has elapsed from the date of the 
decree in the Court of first instance. Section 29 (2) states that nothing contained 
in the Act shall affect any right recognised by custom or conferred by any special 
enactment to obtain dissolution of a Hindu marriage whether solemnised before or 
after the commencement of the Act. ` Reading the sections together it is clear that 
cases of remarriage after dissolution of a Hindu marriage by virtue of caste custom 
are not covered by section 15 since that section expressly. refers to a decree of divorce, 
and are therefore unaffected by it. It is also clear that the provision in section 15 
must equally apply whether the remarriage is as between the parties to the divorce 
themselves or with third parties. Section 15 postulates two requiremenits for its 
applicability, namely, (i) the decree of divorce must have become final, (ii) one year 
must have elapsed from the date of the decree in the Court of first instance» Various 
questions suggest themselves in regard to the application of the section. What is 
the raison d'etre of the provision ? What do the expressions “‘it shall be lawful?’ in the 
first part.of the section, and “it shall not be lawful” in the context ofthe priviso 
signify ? Is a marriage by either party in violation of any of the two i ee 
prescribed by the section void or only irregular ? 


_ The questions are matters of primae impressionis. Marriage is thé very foundation 
of civil society and no part of the laws and institutions of a country can be of more 
vital importance to its citizens than those which regulate thé manner and conditions 
of forming, and, if necessary, of dissolving the marriage!, Even if the doctrine 
**whom the Gods have joined together, let no man put asunder” no longer commands 
acceptance on any large scale, it will be conceded that marriage being the very 
fpundation of family life, the dissolution of a marriage is fraught with important con- 
sequences which should be precisely ascertained and understood. The Hindu 
.Marriage Act maintains a distinction between what it regards as fundamental, and 
what it regards as not so ‘fundamental. In some cases it merely adverts to certain 
factors but without expressly attaching any consequence to the infraction thereof. 
The requirements as to monogamy and avoidance of the degrees of prohibited rela- 
tionship and sapindaship are treated as vital and marriages in contravention there- 
of are declared to be void? The requirements as to soundness of mind, potency of 
the parties, consent of guardian, pregnancy of the woman at the time of marriage, 








1, 7 (1868) L-R. 3 FLL. 55, 83. a. Section 11,Hindu Marriage Act, 1955. 
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etc., are regarded as iot being so fundamental nhay and marriages in violation 
of those requirements ase declared to be voidable merely}, Factors like minimum 
"marriage age, solemnisation of marriage, etc., are referred to, but the consequences 
of non-conformity to those prescriptions are not stated. It may with plausibility be 
urged that Hindu Law looks upon Marriages-not satisfying these requirements with 
disapproval but is not prepared to render them illegal. It may thus be urged that 
the requirement as to the lapse ofatleastone year after a decree of divorce before 
either party can remarry is on a par with the factors falling under the last of the 
categories mentioned above and a remarriage not satisfying ‘the one year rule is at 
the worst only irregular and not void or voidable. A certain amount of analogy 
may also be found in the Muslim institution of iddat. The principle of factum valet 
may also be pressed into service. The principle no doubt has its own limits and 
cannot be influenced by considerations of sympathy, Tikangouda v. Shivappa?. Though 
the principle i is one on the borderland of morals and positive law it’ is applicable 
even where the breach isof a legal rule which falls short of being an imperátiaig Sule 
of Law. The principle i is not excludéd merely because the prescription violated is'd 
statutory prescription provided that the context permits its being viewed as a 
prudential and not an imperative precept. The Child Marriage Restraint Act, 
1929, furnishes an illustration where though the persons responsible for the marriagé 
are punished the validity of the marriage itself when o once soleinnised i is unaffected, 
Munshi Ram v. Emperor?, Moti v. Benit. 


The above analogies do not, however, go far enough. The rule as to iddat i is 
inspired by the need to avoid confusion as to the paternity of any child that may be 
borne to the woman after dissolution of the marriage, and applies to the woman only. 
The one-year period after a divorce decree prescribed by section 15 of the Hindu 
Marriage Actis, on the other band, a requirement which applies to both the parties. 
So also, while the Child Marriage Restraint Act explicitly lays down the punishment 
for solemnising a child: marriage, the Hindu Marriage Act has not prescribed any 
penalty for contracting a remarriage within the prohibited period. The silence is 
equivocal, 

The language of section 15 of the Hindu Marriage Act has therefore to bei inter- 
‘preted in''accordance with the spirit and policy of that Act. Provisions: similar to 
those found in section 1 5 occur in certain other enactments bothin India and England. 
‘Section 57 of the English, Matrimonial Causes Act, 1857 (20 & 21 Vic.,'85) had’ pro- 
vided ‘that after the expiry of the time limited for appeal against the decree: dissolving 
a marriage, buf not sooner, it shall be lawful for the respective parties to^ marry again. 
Tn ‘Chichester v. Mure®, it was held that a second marriage contracted within the time 
limited ‘by the above provision ‘was totally void. The sameview was expressed in 
“Rogers v. Halmshaw?. Section 184 (1) of the Supréme Court of Judicature (Consoli- 
dation) Act corresponding to section 57 of the Act of 1857 laid down : “As soon as 
‘any decree for divorce is made absolute, either of the parties-to the marriage may, 
if there is no right of appeal against the decree absolute, marry again as if the: prior 
marriage had been dissolved by death, or, if there is such a right of appeal may so 
marry again if no appéal is presented against the decree, as soon as thetime for appea- 
ling has expired, or, if an appeal is, presented, as soon as the appeal has been dismiss- 


1. Hindu Marriage Act, 1955, section 12. 4. ALR. 1936 All. 852. 
2... LL:R. (1944) Bom.: 706, ; 5. (1863) 3 Sw. and Tr. 223: 164 E.R. 1259. 
3. ALR. 1936 All. 11. 6. (1864) 3 Sw. ánd Tr. 509: Ire 1373. 
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ed”, And section 31 (1) stated-that “no appeal shall lie... . (e) from an 1 order abso- 
lute for the dissolution or nullity of marriage in favour of any party who having had, 
time and opportunity to appeal from the decree nisi on which the order was founded 
has not appealed from that decreé.”: It was held to follow from these provisions that 
it-would be competent*to any party who did not have the time and opportunity to 
appeal from the décree nisi to carry an appeal from the order absolute. It was also 
Keld that such appeal may be permitted to be presented even out of time under cer- 
tain circumstances. In Wiseman v. Wiseman}, on 13th August, 1948, the husband 
filed a petition for divorce against his wife on the ground of desertion. The wife 
was at that time abroad. On 19th November, after insufficient steps : 'had' been 
taken to discover the whereabouts of the wife, the husband obtained an order for sub- 
stituted service of the petition by advertisement in a provincial evening newspaper. 
The advertisement never came to the wife’s-notice and she had no knowledge what- 
ever of the petition for divorce filed against her. The petition was therefore "unde: 
fended” On end March,:1949, the husband was granted a decree nisi against his 
wife. On April 14, the decree was'made absolute. On 2oth April, he married 
_ one Miss "Thomas and a child was born of the marriage. Over a year later.the. wife 
heard about'the divorce proceedings, and she then applied for leave to appéal out o£ 
time against thé order absolute, for that decree to be set aside and for a new trial. 
The Court of Appeal, in the circumstances, granted leave to appeal out of time, and 
tlie divorce decree was set aisde and the second marriage contracted by the husband 
was invalidated though fraud on his part had been negatived. 'The cápacity tó 
reamarry aftér a divorce decree is now controlled in England by section 13 (1)-ofthe 
Matrimonial Causes Act, 1950 (14 Geo.:6, Œ. 25), which states that where decree of 
divorce lias‘ been made absolute and either there is no right of appeal agairist the 
decree absolute, or, if there is such a right of appeal the time for appealing has ex- 
pired without an appeal having been presented, or, an appeal has been ‘presented 
but'has been dismissed, either party to the marriage may marry again. “It has been 
Held thàt the Act of 1850 merely continues the pre-existing law on this matter?, Eng- 
lish I:aw regards the decree absolute to be the final decree in the suit'and till such 
décree is passéd the marriage beiween the parties subsists?, and neither of the parties 
will have the capacity to remarry. Even after the decree has become absolute itis 
Hable to be reopened under certain special circumstances, in which event ‘the re- 
niarriage contracted by either party though after the passing of the decree absolute 
will-become ‘invalidated. ‘The language of the first part of section 15 of the Hindu 
Marriage Act is substantially the same as that of section 13 (1) of the English Act 
of 1950. The English decisions will therefore have great weight in construing thé 
former provision. ‘Ths proviso to section: 15 would seem to reinforce the English 
view that -till the-expiry of the time poe any remarriage contracted by either 
party ‘will be Un WIUE ) 7 


t 
Two enactments in India carrying provisions similar to those in section I 5 of the 
Hindu Marriage Act may also be adverted to. , Section 57 of the Indian-Divorce Act, 
1869, states: “When six months after the date of an order of a High Court confirming 
the ‘decree for a dissolution of the marriage made by a District Judge have expired, 


: - (1958) P 79: (1953). AIL ER. 60 (CA). WESS AS 
E d : P Halsbury's Laws of England, V. 12, p. 410, S. grt, : 
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or, when six months after the date of any decree of a High Court dissolving a 
marriage have expired and no appeal has been present against such decreee 
‘to the High Court in its appellate jurisdiction, or, when any such appeal has been 
dismissed or, when in the result of any such appeal any marriage is declared 
to be dissolved, but not sooner, it shall be lawful for the*respective parties to 
the marriage to marry again as if the former marriage had been dissolved by death: 

Provided that no appeal to the Supreme Court has been presented against any.such. 
order or decree. When such appeal has been dismissed or when in the result thereof 
the.marriage is declared to be dissolved, but not sooner, it shall be lawful for the respec- 
tive, parties to the marriage to marry again as if the prior marriage had been dissolved 
by death." . The words “ but not sooner" show that prima facie the time, limit set in. 
regard to remarriage by either of the parties is imperative and that before the expiry 
of the. period the parties will not acquire the requisite capacity to re-marry and hence 
a second marriage by either of them will be unlawful and void. Section 30 of the 
Special Marriage Act, 1954, contains on this matter a provision ad idem@0Pthe 
most part with what is found in section 15 of the Hindu Marriage Act ; but, unlike 
the latter, carries the words “but not sooner” as in the Indian Divorce Act. Section 
go states : “ Where a, marriage has been dissolved by a. decree of divorce and either 
there is no right of appeal against the decree, or, if there is such a right of appeal the 
time for appealing has expired without an appeal having been presented, or an appea] 
has been presented but has been dismissed, and one year has elapsed thereafter, 
but not sooner, either party to the marriage may marry again.” In Warter v, Warler, 
the «effect .of section. 57 of the Indian Divorce Act was adverted to by Sir James 
Hannen, P., as follows; “ Mrs. Taylor was subject to the Indian Law of Divorce 
and she could only contract a valid second marriage by showing that the incapacity, 
arising from her previous marriage had been effectually removed by the proceed- 
ings taken under that-law. This could not be done, as the Indian Law like our 
own’ does, not completely . dissolve the tie of marriage until the lapse of a 
specified time ‘after the decree, This is an integral part of the proceed- 
ings ‘by which, alone both the parties fcan be released from their incapa- 
city to contract a fresh marriage". A similar view of the time limit was taken 
in Jackson v. Jackson?. In Bettie v. Brown®, Wallis, J:, held that section 57 of the 
Divorce Act expressly prohibits a remarriage within six months, and that, the Indian 
Law.does not completely dissolve the tie of marriage until the lapse of a specified 
time after a decree of dissolution., Similarly in Türner v. Turner*, where a successful 
petitioner in a.suit for dissolution of marriage had entered into a second marriage 
within six months from,the decree of dissolution becoming absolute, it was held that 
the second marriage was absolutely void. It would thus seem that both under the 
English Law as well as under theIndian Divorce Act the time limit set is an integral 
part of the proceedings by which alone both the parties can be released from their 
incapacity to contract a fresh marriage, that the object of the time limit is presum- 
ably to bring to light factors like-fraud or collusion, and that even where a decree 
absolute has been passed if it is eventually vacated for any reason any fresh marriage 
contracted by either party though it be after the passing of the decree absolute will 
also be swept off. The words “but not sooner” in section 30 of the Special Marriage 


1, pe 15 P.D. 152. " VEP Ta 8 Mad. 452 
2. (1912) LLR. 34 All- 208. - De ; hi R, 1921 C, 517.: LER. 48 Cal. 636, 
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Act, 1954, suggest that under da Act also the non-observance of the time limit of 
one year as prescribed will be fatal to the validity of an} remarriage contracted 
before the expiry of that time. . 


Section 15 of the Hindu Remarriage Act does not carry such language.. The Act 
is later than the Special Marriage Act and its framers naturally would have been 
aware of the existence of those words in the earlier enactment. Can it be that the 
words were deliberately dropped because the Legislature did not intend any rigid 
consequence to follow by reason of the failure to observe the time limit? Whyis it that 
the Hindu Marriage Act should have specified the consequences of the breach of cer- ` 
tain rules but not of others ? Is the omission to be referred to an intention on the part 
of the Legislature not to unnecessarily invalidate marriages though it may not approve 
of them ?. If the circumstances detailed above bear that significance, the words “ it 
shall not be lawful for the respective parties to marry again" in the proviso to section 
15 cannot be read as meaning "sit shall be unlawful for the parties to marry again.’ 
On te construction any marriage contracted before the expiry of one year after 
the decree of dissolution has become final will at the worst be only irregular but not 
Void or voidable. Divorce and remarriage being relatively new institutions for 
the bulk of the Hindu society a certain amount of liberal construction may not be 
impermissible. The question is one of great nicety and early judicial elucidation, 
wil prove highly ste 


ADMINISTRATIVE DISCRETION AND EQUALITY BEFORE THE LAW. 
! dus ui ` By i 
“G. S. SUBRAHMANYAM, Advocate; Madras. 


8 Discretion i is a science or understanding, to discern between falsity or truth, 
between right and wrong, between shadow and substance, between equity and colour- 
àble glosses and pretences, not to do acorde to the will and private affections", 
So the Judges decided .in the Rooke’s case! ; Keighley's case?. Lord Halsbury's 
remarks in thé case of Jacob (Tomlin's) Law Dictionary, London v. Discretion?; Sharp 
v. Wakefield*; Cassel v. Inglis?, that discretion must be exercised with the 
“rules of reason and justice not according to private opinion, according to law, and 
not humour. It is not to be arbitrary, vague, and fanciful but legal and regular". 


"The principle that judicial discretion is informed by tradition, methodised by. 
analogy, disciplined by system and subordinated to the necessaity for order in social 
life has in recent years been made applicable to administrative discretion also. The 
necessity to observe equality before the law is no less an attribute of administrative 
justice than‘ ‘of justice accorded i in Courts.. The administrative discretion has, in 
recent yéárs, been ‘tied’ ‘down, and is circumscribed, by this concept of equality 
before the law. 


As mentioned by Robson in page 392 of « Justice and Administrative Law”, 
“The notion. of equality before the law is like the tendency towards consistency. 
not corifined to judicial proceedings, but extend to many spheres of scientific thought 
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“i (40 Eliz.) 5 Co. Rep. Reporter 99-B. 4. (1891) A.C. 173. 
2. (7 Jac. r) 10 Co. Rep. 139 sd 5. (1916) 2 Ch. 211, 
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‘and’ administrative áetivity-—THe Whole syster- of Góvertimeht administration in 
Erigland: today relies onan equality of treáttnent being meted out, and a potential’ 


‘equality of service being rendered, by the executive ‘agenits to a who fall ‘within’ 
a,categorys Dnes guo s omen an meb fah sporego pn i Torr np 





" "Butwhere administrative: disctetion différé: from ‘the judicial discretion i is, that 


administrative discretion may in itsi exercise ‘adopt - a ‘polity’ on tlie basis of Which 
iti will perforti ‘functions ofa judicial lature} ‘but the ‘thief "quéstión "i in’ such ‘Cases is; 
Whether the policyiis one whicli'the-adiniifistraive body i is’ empowered’ to” adopt” by 
the legislation ‘from which it derives ‘its! ‘authority. If the policy has been ‘adopted: 
for reásofis which thé Tribunal inay legitimately’ ‘entertains "nó "objection could’ be’ 
 takein'tto''$uch^à -coursé. “Secondly “the” person’ hólding “thë” discretion’ must’ 
endeavour tó ‘further ‘the purpósés for Which" poWér has been ‘given to’ him" and 
rfiust not exercise. his power - ‘for’ ptoiótiüg- his "own: selfish. ‘ “purposes. Thirdly, 
the ‘motives'iof the “person ‘exercisifig discretion tust be honest ‘arid Straight-fyy rd 
and heshould: not’ be found: ‘to be Proceeding’ on extraneous: “considerations, ^« is 


Real R 


The’ principle of qualified or judicial’ ‘discretion should i in fact, ‘be. imposed, on, on, 
adininistrative’ ‘Tribunals ,alio.. "The desire; to promote, Social ane should,. “not. 


and caprices of the moment rather than the piao of equality beire the w 


The principle of equality before the law when applied to administrative 
discrétién no:dóubt- empowers (the administrator tolmake Valid and | ¥easonAbte 
classifications when applying the law to different categories of persons and situations, 
Though the law is the.same for. every body, it has to be applied in varying degrees 
according to the exigencies of the situation and in order . to promote | the social 
purpose laid down i in the’ ‘enactment.’ Classification makes for impartiality, „by 
sétüting" ‘that’ ifidividuáls and’ phenomena shall be. differentiated according. to 
recégitisable objective ‘criteria, and mot ‘according ' to “the ;promptings- of. the 
subjective” desires "of the’: ‘adjudicator whether. he” is an administrator, or 
ddtinisttative’ Tribunal‘or a Judge.' ‘Tt thus’ prevents justice being | ‘administered 
atcording to will; ‘and’ regulates it by, basing, it ‘oni judginent, i 


p The ‘administrative, discretion thay be employed either in enforcing an 
enactzieat or legislation or, in exempting under the provisions of the | Statute 
particulat’ ‘class of | persons or authority from the operation of an enactment, Where 
the ‘duty of the administrative officer ‘depends oh statutes, the’ construction’ or ‘appli 
Cation’ of which is not free front’ doubt, it is regarded as involving the character of 
jüagaient ¢ or’ discretion. (Wilbur v. United States). A discretion may. be. judicial 
Uh ond hand, or xiofi-judicial or legislative: on the other. "But the discretion of the 
alhinidirative officers must be éxércised iri Accordance with established principles 
of justice and not arbitrarily or capriciously (United States v. Chicago M. & S. 
TPR! Co). 2 fraudulently-or- "without factual: basis. ' ‘Discretion of administrative 


Offiééi's ‘does riot etiable ther ‘to ignore or tránsgress liitations | ‘upon their. power. 
BREU sit f 
The discretion ‘of ‘administrative officers may in certain cases be “non-judicial 


and yet jt requires that, it Should, be exercised Jatieigudiy i in consideration of the 
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principle of equality of law,,1.2., in order that it may not: .be.. arbitrary, discrimi- 
natory: er excesive.. i; This has been, decided ;by , their Lordships Chief Justice. 
P. V. Rajamarnar andi Justice A. S.'Panchapakesa Iyer . im {‘Globe’. Theatres and 
others v. State of MadrasX. . Though, the ‘Government of: Madras in exempting:a 
building from the operation of thé Madras (Buildings: Lease:and Rent Control) Act 
(XXV. of 1949) under section. r3 of the Act.is not acting: judicially, as decided by 
Subba.Rao.; J. in K: C? Nambiar, v. State of :Madras?;, yet the discretion; given, tọ 
the Government is not an-uncontrolled discretion to be arbitrarily exercised; and. 
that ifitis shown .in.any given case that the. discretion has been exercised in 
disregard of the standárd;-or. contrary to the-declared , policy and the,,object, of 
the legislation, or arbitrarily or mala fide, then such exercise can be challenged and 
declared void under’ Article 14 of the: Indian: Constitution. edd 


T heir Lordships reviewed ‘the three decisions of the Süpreme Court of India 
State of West Bengal v. A, A. ‘Sarkar’, ‘Kathi Raning Rawal v. State of Saurashirat 
and Barat Bajoria V. State of West? Bengal’, 5'on the’ point in ‘these words, é if the 
policy and the object of the “Act can, be ‘discovered within the ‘four. corners o of the 
Act including the Preamble, and discretion is vested i in the. Government to make 
a selection in furtherence of. their policy, and object for the application, of, the ‘Act, 
then the provisions’ conferring such power is not void ds .offending Article 14. 
Having provided for certain emergency regulations of the rights of landlords and 
tenants, the Legislature leaves it to the’ discretion of the Government to’ select 
cases which ‘do not call for the application of the Emergency Provisions. It could 
Have’ been impossible for: the ‘Legislature to give an exhaustive’ list. of cases'in, 
which it would be just and equitable to prevent the Act from applying.» There 
may: be cases in which-the application of the provisions .of. the! Madras. Buildings 
(Lease ‘and Rent Control) ‘Act-might amount ‘to'' unreasonable’ restrictions on 
the exercise of the right of: enjoyment. -of property ‘conferred by Article ig (r) (fy 
of the Constitution. ‘In this view it'cannot be held that: section 13 of the;Act is 
inconsistent with the Constitution and void: But-each case has to be examined 
on its merit ” 


The Madras case cited above gives effect to the observations of his Lordship 
Mukerjea, J. in the Saurashtra caset, which was supported also by Patanjali 
Sastri, C. J., Fazl Ali, J., and Dass, J. Mr. Mukerjea, J., observed: “It is a doctrine 
of the American Courts which seems to be well founded on principles that the 
equal protection clause can be invoked not merely where discrimination appears 
on the express terms of the statute itself, but also when it is the result of improper 
or prejudiced execution of the law. Buta statute will not necessarily be condem- 
ned discriminatory, because it does riot make the classification itself, but as an 
effective way of carrying out its policy, vests the authority to do it in certain officers 
or administrative bodies .... In my opinion, if the Legislative policy is clear 
and definite and as an effective method of carrying out their policy, a discretion 
is vested by the statute upon a body of administrators or officers to make selective 
application of the law to certain classes or groups of persons, the statute itself 
cannot be condemned as a piece of discriminatory legislation . . . . . The 
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discretion that is conferred on official Agencies in such circumstances is not an 
.unguided discretion, Tt has to be exercised in conformity with “the. policy to 
effectuate which the discretion is given and it is in relation to that object that 
the propriety of the classification would have to be tested. If thé administrative 
body proceeds to classify persons or things on a basis which has no relation to 'the 
objective of the Legislature, its action can certainly be annulled as- offending 
against the equal protection clause. On the other hand, if the statute itself . does 
not disclose a definite policy or objective and it confers authority.on another to 
make selections at its pleasure, the'statute would be held on the face of’ it to be 
‘discriminatory irrespective-of the way in which it is applied”. 


His Lordship Mr. Patanjali Sastri, C.J., who delivered the judgment of the 
majority held “ however that may be, the majority decision in the Saurashtra case! 
would seem to lay down the principle that if the impugned legislation indicates the 
policy which inspired it and the object which it seeks to attain, the mere fggdsshat 
the legislation itself does not make a complete and precise classification of the person 
or things to which it is to be applied, but leaves the seléctive application of the law 
to be made by the executive authority, in accordancé with the standard indicated 
or the underlined policy and object disclosed, is not sufficient ground for condeming 
it as arbitrary and therefore obnoxious to Article 14. l 


"In the case of such a statute it could. make no P in principle wheres 
the discretion which is entrusted to the executive Government is to make a 
selection of the. individual cases or of offences,’ classes of offences or classes of cases. 
For in either case the discretion to make the selection is a guided and controlled 
discretion, and not an absolute or unfettered one and is equally liable to be abused, 
but as has been pointed out, if it would be shown in any given case that the discretion 
has been exercised in disregard of the standard or contrary to declared policy and 
the object of the legislation, such exercise could be challenged and annulled under 
Article 14, which includes within its purview both executive and legislative Acts ''. 
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` WARRANT PROCEDURE IN POLICE" "CASES. 
T EMEN p PA e ri By y 
; | SON. PATNAIK; MAS ^ ' 
-Asit. Public Prosecutor, First Grade, Srikakulam.. 


It is necessary to notice by now.both from the experience and from ptactice of 
criminal law, the éxtent to which the Amendment Act of 1955, hag achieved the 
objects proposed and promised by it, for the criminal procedure, Though we may bé 
professing to provide ourselves for speedy’ ‘justice or cheap justice, it would be simply 
‘presumptuous all’ the while, to say that justice as such can be assessed ‘or‘assured, whe- 
ther it be by means of a slow procedure or a speedy procedure or even by a costly or 
cheap procedure; What we miean by justice; so called, is the justicé Which ought to 
be and is sought to be in accordance with law. What We mean by speedy justice is 
onl ma legal justice as furnished in terms of time; by and through the runs 
and administrative machinery, of the See that happen’ to act at that time. 


Having agreed about this elementary, fundamental | or preliminary. fact about 
justice and speedy justice we conceive of, we may now see whether we impair this 
justice, or improve it by s such 1 means, in particular, asd change of the law, in accor- 
dance with which the said justice has to'be reached.’ It can be easily seen, in reason 
and in mathematics, that the resulting justicé so reached, shall adm remain to 
‘be in accordance-with law. — . 7: E ' 


` What comes up, therefore, for consideration ofj jurists at àll times, is, whether, 
and if so how far, the justice arrived atin accordance with,the law, could be madé 
reasonable and fairly consistent by itself, ‘and ‘faitly i in keeping with other fundainén- 
tal principles of law. This has to be šo, as far ås possible, after allowing for the facts 
. in each case and also for the personal equation applicable to the appreciation of such 
.facts. Now, I mean discussing' only one small part of the present procedure in 
criminal law; and within the limits of such a consideration alone, łe., about the reaso« 
nableness, fairness and consistency in law. It is limited only to a portion of the new 
procedure relating to warrant cases filed d the Foes sade and anter the Amend 
ment Act of 1955. : i : f 
There is no doubt that some speed in disposal of criminal cases is € to dia 
achieved, by reducing the needless cross-examination by counsel or by the Court; and 
also by making it difficult or unnecessary for the Court to have to hear all or' any 
„part of the evidence availablein a case. ` But the first méthod might perhaps be rea- 
sonable and salutary, while the second is.obviously capable of leading to an arbit- 
ariness,and: unreasonableness, as well as: an inconsistency, of a dangerous:and 
devastating type, in criminal cases. . In the manner of their application again, both 
the methods might be productive of unreasonableness, ‘inconsistency, an oppression 
.or suppression, none of which are to be tolerated by jurisprudence. This is of course 
a vague and general expression ,of-a feeling, that an amendment in procedural. law 
has not only to be essential from all points of view, but has to be so designed as to 
‘adjust itself with the existing law, in order to achieve the objective, if any, in an 
orderly manner. 


Im particular, I. UT to "potat out.that while. section 162, Criminal ‘Procedure 
Code (and section 25 or 27 of Evidence Act as well) attaches very little value to 
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statements recorded by a Police Officer investigating into a criminal case, section 
251-A, Criminal Procedtire Code, now makes them, at the same time, the very mate- 
‘rial and foundation for framing charges by the Court, against the accused. 

(1) What has been considered unfit for any purpose and even as corro- 
borative evidence, has yet been substantially.raised in rank and status, as and when 
itis used for an important purpose by the Court in a criminal case, viz., for framing 
charges by. the Court against an accused person, appearing before it practically for 
the, first time, 


(2): Again, the dare framed by this Court are. ‘depending c on “not evidence 
at all, and, on material that has in fact not.attained the status of "evidence" by any 
means... ‘The evidence in Court recorded next is to be in support, or in rebuttal, of 
what the Court itself is also made, to state against the accused, simply relying on the 
record made by the police. ' 


à ' ' 


| (3). Neither the. accused, ‘nor the Sirceceu tions by the State, stands to queer by 
this pr ecarious chance of having to- support or rebut, by means of evidence in Court, 
what was already acquired and accepted, for and by the Court, from material 
gathered outside Court by a Police Officer. . ' mia 


| (9 The frame of chargesi in | Court normally now: rests only on a a police. allega- 
tion, : However efficient, careful and judicious might, be the Magistrate who frames 
charges, in. such cases, he may not infuse confidence about their correctness. 


(5) In fact, the Magistrate is practically helpless against the faulty set of 
charges that are formulated by himself, on the basis of a police charge-sheet and re- 
cord, even though the evidence ‘available to him informs him differently, and this 
situation for him can only, call for | an alteration’ of the charges. All the while, there 
is no safeguard against framing | of faulty charges at the outset, by the Court. 

(6). Instead of agreeing to a necessary alteration of charges on the basis of 
idence: in Court, it is often reasoned,out, plausibly and perhaps quite validly, for 
rejecting such ‘evidencein Court’, on-the ground that there is no corresponding charge 
framed against the accused. Curiously again, and yet so unfortunately against the 
principles, of. present criminal law itself, the evidence.recorded by the Court in 
such cases gets to be labelled as contradictory to the “not evidence” (of the police 
record) basing on which the-charges are framed, and in effect, the evidence recorded 
by. the Court, is rendered as of less value (and as more belated, developed, etc.) 
than the said “not evidence" of the police record. 


- It is not.uncommon, therefore, for audacious offences of rioting and robbery, 
going entirely unpunished before an otherwise sensible Magistrate, when he could 
‘be easily reasoning that there-is no evidence in Court corresponding to a charge or 
‘that the evidence in Court amounts to a charge not found in the frame of charges. 
This is simply because a police record does not ideritically anticipate the evidence in 
Court. On the other hand, the police record-is not expected in law to fully or faith- 
‘fully follow the rules-of evidence or a judicial method of recording thereof. ‘Of 
‘coursé; the procedure‘in section 227, Criminal Procedure Code, for altering or 
adding to: a-charge could be availed of, but it is often considered difficult and 
unnecessary to be followed, when the circumstances and reasoning mentioned above 
lead to a quick disposal and.more easily, from the magisterial point of Vane as 
also,in accordance with law or legal principles... 
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(7) -Another inconsistency and unreasonableness,of.the frame of'charges based 
on police record is in the ees of any compounding even in the case of compound- 
able offences, once-they arë made out as non-compoundable by. theinvestigating;po- 
lice, on grounds or maiérial of their own choice, withoutiperhaps meaning anything. 
improper, itso far as disposing of the case from a police point of view; for éxample 
a casé of alleged-fioting and simple hurt once charged:by the police under sections 
147 and 923, Indian Penal Code cannot be compounded, and so also an alleged.theft 
or misapporpriation of less than Rs. 250, if once alleged ‘by. the police, record .at a 
value over Rs. 250. Thus the evidence in Court and the provisions providing f for come 
promise are rendered simply ineffective arid are rather subordinated to the record 
of investigation. till the case is finally disposed of by, an soit or, conviction: in. 
Court. CPP i 
(8) When the police, record: -including $ statements under section. 162, Gimat 
' Prdwedure Code, are considered for, framing charges, there is. no knowing. to what, exe 

tent such material, so clearly inadmissible as, evidence i in law, is allowed for conside- 
ration of an important step in the judicial proceedings,- We cannot be assured that, 
even a confession made to a-witness or toa Police Officer will remain out, of considera- l 
tion when framing the charges, i in, as much, as such: a confession may. be proved i in, 
Court, or. may, be . maintained by, ther accused himself i in Court. In fact, it might 
amount to a non-compliance of section 251-A, clause, (2) and. clause. (9).. Criminal, 
Procedure Code, if ‘all the ‘documents referred , ‘to, in section , 173, of the 
Code’ are not considered at that stage, irrespective c of their value, admissibility or 
relevancy; that” remains to be noticed only during the proceedings after framing of 
charges by the Court. "Further, | there i is nothing i in! ‘Taw’ to prevent the police from 
ánticipated to sustain or 'expected to fail ‘respectively, as evidence i ‘in' Gourt: "This 
record is necessarily independent aid irrespective of ‘What turns’ Gut ór transpires 
later during the judicial proceedings. 

(9) Apart from the discrimination in procedure between the same class of 
cases when filed by the police and by a private complainant, which may perhaps be - 
justified by some judicial pronouncement by now, there is the difficulty in practice 
when a police charge-sheet follows or precedes an independent private complaint, 
in respect of the same case. The need for uniformity of procedure for the same class 
of cases may, however, be discussed separately, and it is only indicated here as a 
desirability against a possible and practical difficulty about procedure, when dealing 
with instances that are not precluded from arising in criminal law administration. 

. (10) Another aspect of this same matter may be noticeable when out of the 
persons charge-sheeted by the police one is to be discharged by the Court at the out- 
set, or some charges alleged by the police are to be dropped by it when considering the 
material mentioned in section 251-A, clause (2) or clause (3), Criminal Procedure 
Code. It would appear as if a power based on unreasonableness or one of arbitrary 
nature is vested in the Court, when acting under these new provisions of section 
. 251-À, clause (2) and clause (3). ‘There is no ‘evidence’ as such, and no material 
other than what had satisfied the police charge-sheet, for enabling the Court to 
discharge any one or all of the accused at that stage, unless it be that the Court is 
also prepared to find the police to have. come up with a malicious. prosecution. 
There is of course no means for the Court, at that stage, for finding independently 
and judicially either way. S 
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(11) Next againsthere is practically no reasonable or tangible means to secure 
a remedy, for the complainant, for the police or for other person interested, in having 
a discharge order of this type set aside, though section 436, Criminal Procedure Code, 
provides for the remedy. Except the investigation record, there is nothing else 
purporting to be basing the orders of the lower Court in such cases, when it 
becomes necessary for any one to question or to support such-an order, in the 
Court of revision. : ET 


"To avoid these ate ales adonde and inconsistencies, as well as to aa 
the same speed i in disposal as intended by the Amending Act, 1955, it is humbly sugges- 
ted that this part of the procedure must be noticed for a suitable further Amendment 
in law. I would, for my part humbly suggest, towards this end, that the trial Courts 
may be allowed in all warrant cases, to hear the prosecution evidence before and for 
the purpose of framing charges, on which if unrebutted the Court may convict the 
accused. ‘Therefore and thereafter, instead of having any further cross-exanfffiation 
of prosecution witnesses, it may proceed to hear the defence. This would not differ 
from the length’ or form of present procedure under section 251-A, Criminal Proce- 
dure Code, except that the prosecution will be heard in Court, before and not after 
the charges are framed by it. This would be conducive to consistency and reason- 
ableness i in dispensing justice through the ‘administration of criminal law, without 
affecting the speed ‘and sanctity > to be attained and retained for Jumal 
proceedings i in criminal Courts. 


There are a fw other portions of the Criminal Procedure Code that diie to 
be noticed for a necessary explanation or Amendment in law, so as to serve the 
needs, intendments- and purposes of criminal administration, more effectively, 
correctly and consistently. But my comment herein is just confined to the matter, 
relating to the warrant procedure in police cases. 


. | | 
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. BOOK REVIEWS. e 

Tux Guarpiansuip Acts, by M. W. Pradhan, 8.sc., LL.B., Published By N, M. 
Tripatut (Private) Lro., Bombay 2,(1958). Price Rs, 7-50 nP. : 

This handy volume is a commentary on the three statutory enactments in 
force pertaining to tht law relating to Minority and Guardianship. The book 
includes the Guardians and Wards Act, 1890, the Indian Majority Act, 1875 and the 
recent Hindu Minority and Guardianship Act, 1956. The Commentaries on. the 
Guardians and Wards Act, which is the basic and exhaustive statutory provision’ 
relating to.this branch of the law, is both analytical and lucid and is well docu- 
mented with citation of case-law. The provisions.of the recently enacted Hindu, 
Minority and -Guardianship Act, which is expressly stated to be supplementary to 
the older enactment, is also explained in the background of the existing law on the, 
subject. The Indian Majority Act, which is more in the nature of a declaratory 
enactment and provides for a uniform age of legal majority is also included with 
notes and case-law. The book will be found useful by all legal practitioners as a, 
work of ready. reference and will be.a valuable supplement to the author's earlier, 
trezww»on the Law relating to Minors, - x ; 


Tue Law or Succession, by N. D. Basu (Fourth Edn.), (1957): Eastern Law’ 
House, (Private) Lro., Calcutta. Price Rs. 25. ' 

Sri Basu's commentaries on the Indian Succession Act has become a byword: 
in the légal world since its appearance nearly' three ‘decades back. Any’ one 
entering á law library will'often fear voices asking for * Basu's Succession’ and the’ 
légal public, used to the book for near a generation know whaz it means. This 
mammoth volume, replete with notes and case-law, with verbatim quotations from. 
the decisions of English Courts, has been referred to by lawyers and Judges alike 
for elucidation of any problem relating to-the interpretation of the provisions of 
the Succession Act, known for its problems and difficulties in interpretation. ' 

' ' The present edition of this useful work has not only brought up to date the’ 
original commentary on the Indian Succession Act, but also-includes the récent: 
legislative changes in this branch, of the law. 'The Hindu Succession Act, 
the Estate Duty Act and'the Court-fees Act and-the recent Hindu Marriages Act 
which have a bearing on the subject, havé been included as Appendices. ‘We are 
sure the present edition will be as popular as its fore-runners and will be appre- 
ciated by the Bench and' the Bar alike. `) E. 

` Sarxar’s Specio Rewer Act (In India, Pakistan and Burma) (Ninth Edn.),, 
by Durga Das Basu, M.A., B.L.. Published By S; C. SARKAR AND Sons, (PRIVATE) 
Lrp. 1/C, College Square, Calcutta (1958) Price Rs. 14. 1 


g 


The present edition.of this familiar and handy commentary on. the Specific; 


Relief Act is now revised by another well-known Author. That the commentaries 
have gone through eight editioris within the space of a few years is testimony itself 
of the utility of the work. ‘The’ commentaries on the ‘several sections of the;. 
Specific Relief Act are, both analytical and clear with citation of case-law, English: 
and Indian. The notes and commentaries are exhaustive and the book will be found: 


very uséful by legal práctitioners and students of law. . 


Srupents’ Eprrion or Murra's INptAN Contract Acr (sixth Edition) (1958). 
oe By. N. M. Triwatmn (Private) Lrp., Princess Street, Bombay-2:. Price, 
8.."10. ; . "Tad UT ee ye 
“The book under review needs no introduction.: It has been used by several . 
successive batches, of students of law in the various Universities. Even practising, 
lawyers have found the book useful often-times to get at the principles of the law and- 
as a key to the further study of case-law. -The synopsis of the provisions of the Act: 
given in the first few pages will be really useful to the students. The exposition of 
the law relating to contracts, in the back ground of the Indian Contract Act, is clear, : 

analytical and exhaustive and the printing and get-up of the book is good. | 
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A TREATISE ON THI? LAW OF EXECUTION PROCEEDINGS, by R. K. Soonavala B.A., 
(HONS.), LL.B., with a Foreword by the Hon. Mr. Justice, M. & Chagla; Chief Justice, 
High Court, "Bombay. Published by N. M. Turri (Private) Lan., Bombay. 
(1958): Edition, ' Price Rs. 45. 

' This big book on the Law of Premion is. a welcolde *addition' to the légal 
literature of the country. Barring:the now old and out-of-date works: of 
Dr. Krishnamachari and of M. Swaminatha Iyer on the law relating to execution we 
are not in the know of any other work devoted specifically to this branch of the law. 

It was said very early in the development of Civil Procedure in India that the 
real trouble of a decree-holder starts only after he obtains the decree meaning there- 
by that it is edsier to get a decree than to realise the fruits of it. After over half'a 
century the position is much the same. No other-branch of law has contributed more 
to the growth of case-law in the country-than the Law relating to procedure; and 
in the law relating to Procedure, execution of decrees occupies a 'pre-eminent part 
and has given rise to numerous problems: Order 21 of the Civil Procedure ‘Code, 
being probably the largest of the orders in the Code, is intended to provide for all’ 
matters relating to execution of decrees. Certain sections.of the Code alsoptr, gy 
section 47 to mention the most prominent among them, also relate to execution pro- 
ceedings. But the law relating. to execution, though contained in, these statutory 
provisions, is not limited in these. .There are several problems arising in execution 
which.a practising lawyer. has.to face .almost daily in his work. There are several 
stumbling-blocks right through the process of execution. ‘What with the limited or 
unlimited powers of the executing Court, the Court which, passed the decree and 
Courts to which decrees are.sent for execution with the, vexed. questions of what 
relates to ‘ execution, discharge or satisfaction’ of the, decree, and again the 
question of limitation and the related questions of ‘ step-in-àid ’, *; the problem of 
deciding what are attachable in execution of decrees and what are not, the 
difficulty of deciding the interest of the judgment-debtor: or, the question of 
entering up satisfaction, the problems arising in joint and several decrees, variation 
of decrees by appellate Courts, restitution, excessive executions, infructuous 
execution, several modes of execution, ‘appointment of receivers, garnishee 
proceedings and.so on all bristling with legal: problems of high value and interest 
to the law and lawyers, really makes the decree-holder feel whether after all he was 
wise in obtaining the decree. Even. experienced lawyers and solicitors. and their 
assistants get themselves lost in the maze of execution proceedings. The subordinate 
Courts which are mostly entrusted with the duty of executing decrees not only their 
own but of decrees of other Courts;or officers transferred to them for-execution has 
to feel its each step not twice, not ‘thrice, but a nümbet of, times as many of their 
proceedings are upset like an apple-cart by the appellate or revisional Courts with 
caustic remarks which they have to' swallow for no fault.of theirs., With the’ decree- 
holders anxious to realise the fruits of their decree at the earliest possible | time; in the 
quickest and easiest way possible on the one side and the judgment-debtórs bent up- 
on deláying or defeating a decree as long and as far as it-could lie in their power and 
in the intricacies of the law and procedure on the other harid, the Court has to do’ its. 
work according to law. And what is the law and where is it?’ 

In this set-up we wonder whether there is any need to elaborate on the utility bf 
a book of the kind under review or to introduce it. A self-contained volume on a 
difficult and highly technical branch of procedural law. is a thing which every lawyer 
would’ like tò possess, The author has done: full justice to a new work and has 
placed the legal profession under a debt of gratitude. The Publishers déserve praise 
of the profession for their pioneering effort in serving the profession unmindful of the 

risks involved in’ such: ‘big publications. The notés and'the' references to case-law 
on the several provisions of the Code of Civil Procedure relating to execution is very 
lucid and exhaustive, ` Thè entire sábject is divided into 92 chapters under suitable 
headings and each aspect is dealt with in- an analytical fashion with reference ‘to’ 
case-law. Valuable appendices’ contain cognate, subjects which havea matérial 
bearing on the law relating to exécution. | ` 

` We welcome this extremely useful publication and we aré'sure it will be widely 
received and wil] run through several editions in the years to come, 
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A LÁw RELATING TO INDUSTRIAL. Disputes byN. Barwell and S. S. Kar, Advocates 
Calcutta. Published by Orient Longmans. Price Rs. -7. 


This small handbeok gives a liberal summary of the Indian Law relating tó 
Industrial Dispute as laid down in the Industrial Disputes Act, 1947. ` The princi- 
ples of the law is stated in simple language with citation of decided cases so as to 
enable even laymen to understand the law oithis branch. The Act with the Rules 
and Forms is pee separately, as ‘Appendix. ' 





Tax Cove or Crvin puso (As AMENDED IN MADRAS AND ANDHRA PRADESH) 
by R. Satyamurthi Ayyar. Revised by S. Krishnamurthi, BARRISTER-AT-LAW; 
Ninth Edn., (1958). Published by V. S.. N. Chari & Co., MN m MM 
Madras (1958). Price Rs. 10. 


We are in receipt'of a copy of this revised edition of the Civil Procedure Code 
as ZfMicable to the Courts of the Madras and Andhra Pradesh States. The text 
of the Code with Orders and Rules and the Civil Rules of Practice as amended up 
to-date is included in this volume, An improvement of the short notes given under 
some of the sections wall make this popular oe more usefil to the Pxolessonc. * 


^ 


s Tae Hinou Moses AND iG nsu NE Act, 1956, m L.S. Sastry, B.A.,B. L. 
Published by Ram: Narain Lal, Allahabad. Pricé Rs. 3- 


This recent enactment, asa step in the process of achieving a m Hindu 
Code, is made supplemental to the Guardians and Wards Act. The book under 
review gives explanatory notes to the sections of the new Act in the background of 
the basic statute, the Guardians and Wards Act. It is quite a useful publication 
on this new Code. 


Tue HINDU ADOPTIONS AND MAINTENANCE Act, 1956, by L.S. Sastri, B.A., B.L. 
Published by Ram Narain Lal, Allahabad (1958). Price Rs. 4. 


This is yet another piece of legislation by our Government in the direction of 
codification of the Hindu Law. The Hindu Law relating to adoption and main- 
tenance was, before the present Act, to be found in ancient Sanskrit Texts and the 
decisions of the Courts. A number of cases have arisen in these branches of the 
law and the scope for further controversy was never at an end. The present enact- 
ment of 30 sections is intended to put the entire law on a statutory basis leaving as 
little room as possible for controversy and it is applicable to all sections of Hindus. 
The new enactment makes many changes in the original law and hence its provisions 
have to be studied and understood by lawyers and laymen alike to avoid unnecessary 
complications. The book under revicw gives the Act with explanatory notes with 
reference to case-law and will be found useful by both the public and the profession. 


. 


Moum Law or Succession AND ADMINISTRATION, by, I. Mahmud. Published 
by Pakistan Law House, Karachi-1. Price Rs. 15. 


There has not been many inroads by legislative enactments in the field of Muslim 
Personal Law during the British Rule in India. The taking over of the administra- 
tion in the country by a National Government in the past few decades has not also 
affected much the personal Jaws of the Muslims in this country. The 
achievement of Independence and the separation of Pakistan has made 
the possibility of any such legislative inroads more delicate and difficult. Even 
in Pakistan the trend towards modernisation of its laws, if any, is more in 
the direction of re-establishing the true Muslim Law, according to the tradition 
and the Quran rather than impose a new law according to the concepts of the pre- 

* 
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sent day legislators. Muslims in any part of: the world will be governed by their 
personal law and a text-book on any branch of the law will be well received by 
all coricerned. ‘The rare and ancient Arabic texts are not easy of comprehension 
and ‘interpretation and any attempt to adapt them to modern concepts is bound 
to bristle with difficulties. The choice before the people lies either in choosing a 
new Muslim Law or a true Muslim Law. The learned Author of this treatise on the 
law relating to Succession and Administration of the estate of a deceased Muslim 
has made a real contribution to the legal literature on the subject by his 
exposition of the principles of the law. The first part of the book is devoted to a 
eritical study of the original Arabic texts and the second part is devoted to the ex- 
position of the law as administered by the Courts. As a scholarly research into 


the realms of Muslim Law, the book will be welcomed by lawyers and legislators 
alike. 


Tue Concise Law DICTIONARY (English to Hindi) by Beni Prasad Agarwalla, 
M.A., LL.B., and Published by Ram Narain Lal, Allahabad (1958). Price Rs. 5- 


This handy book gives the Hindi equivalents of the more important English 
terms of common and frequent use in the field of law. In the present unsettled 
controversy over the language of the Courts and the need to adopt the national 
language sooner or later, the usefulness of a compilation like the one under review 
cannot be over-emphasised. In the course of years of experience the problem of 
precise equivalents and their scope will become settled. But to begin with one has 
‘to go by some standards and the dictionary under review is fairly exhaustive and 
useful so far as it goes and will be found to provide useful guidance. 


[Enp or VoruwE (1958) 2 M.L.J. (JounNAL).] 
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Ramachandra Iyer, F. i ' Sundaramngal v. Sadasiva Reddiar: 
X9th September, 1958. ‘A.A.O. No. 264 of 1955. 


Hindu Succession Act (XXX of 1956), sections 14 and 19—Effect on the rights of 
co-widows succeeding to the estate of a deceased Hindu. 


Prior to the recent Hindu Succession Act the co-widows of a deceased Hindu 
will have a joint estate in the estate of the deceased and no one of them will have 
the right to represent the estate without the others. But under the Act the limited 
interest of women in such properties has been declared as an absolute one and a 
joint estate is not recognised. Hence after the coming into force of the Hindu’ 
Succession Act, 1956, the position of co-widows is that of co-tenants in respect of 
their absolute rights and one of them can institute proceedings in her own right 
against any trespasser. Though the benefit of such a proceeding might enure to 
‘all the co-tenants so far as the trespasser is concerned it will not be open to him to 
plead that one of such co-widows has no right to institute the proceedings. 


S. T. Srinivasagopalachari, for Appellant. 
. mp R. Varadarajan, for Respondent. 


R.M. ———— Appeal allowed. 
Balakrishna Iyer, F. Mudaliandan Mudaliar v. 
7th October, 1958. State Transport Appellate Tribunal. 


W.P. No. 450 of 1958. 


Motor Vehicles Act (IV of 1939)—Order of Regional Transport Authority to take action 
suo motu to put more buses on any route. 


It is not correct to say that a Regional Transport Authority under the Motor 
Vehicles Act has no power to consider suo motu whether the traffic on any particular 
route calls for the introduction of more buses and invite applications therefor unless 
it receives an application under section 46 of the Act. It is no doubt true that there 
is no specific or clear statutory provision in the Act empowering such authority in 
this regard. But having regard to the purpose for which these Authorities are set 
up, such matters are properly within the jurisdiction of the Authorities to investigate 
and such a power of investigation within the general scope of their duties need not 
be specifically conferred by the statutory provisions. 


But there is an essential distinction between the functions of the Authority when 
it has to decide on individual applications and objections thereto and when 
it has to decide suo motu matters of general or local interest or policy. In the 
former case it must conform to accepted canons of judicial procedure whereas in 
the latter classes of cases it is not acting judicially at all. 'The sanction of a route 
or the refusal to sanction it is purely an administrative measure and in deciding 
matters of general interest or policy the Regional Transport Authorities need not 
hear any parties or furnish copies of reports of their officers. Proceedings relating 
to the determination of the question whether more buses should be put on a route 
is administrative in nature. . i 

K. Bashyam and S. V. Parthasarathy, for Petitioner. 


The Additional Government Pleader (K. Veeraswami), Mohan: Kumaramangalam 
and M. N. Rangachari, for Respondent. 


R.M. _ * Petition dismissed. 
Ramachandra Iyer, F. Kandaswami v. Adityan. 
10th October, 1958. C.R.P. No. 1338 of 1958. 


Representation of the People Act (XLIII of 1951), sections 83 and go—Scope and 
object of —Particulars of correspondence required under—Nature and extent of —Power of 
Tribunal. 


Section 83 of the Representation of the People Act, 1951, makes a distinction 
between material facts and particulars in an Election Petition. Where the material 
facts alleged constitute a corrupt practice certain amount of details are required 
to ensure clearness, the object being to prevent surprise at the trial, The function 
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ir. | (6o 


of the particulars is ' tpereforé to. point out or indicate the nature of the defence 
expected of the respondent and it cannot mean disclosure of the evidence which 
the petitioner has to let in... .* ; : : ' 


As particulars of a corrupt practice serve a double purpose of enabling .the 
respondent and the Court to concentrate on the real point In controversy, a power ` 
to call for such particulars is necessary and incidental to a fair trial and an Election 
Tribunal under the Act has such a: power. The amendment of section 83 (3) in 
1956 does not make any difference as the omission of the original sub-section "was 

: only of a surplusage and section go (1) of the Act which attracts the provisions of 
the Civil Procedure Code to the trial of an Election Petition is comprehensive enough 
to include such a-power, Both on.principle and on authority the Tribunal has 
power to order better particulars. to.be furnished and only in default of furnishing 
such particulars the Tribunal has jurisdiction to strike off thé pleadings. Thé 
Tribunal cannot direct the pleadings to be struck off without a prior order directing 

; the furnishing of particulars. What amounts to sufficient particulars.or the nature 

and quantum of particulars to be ordered in each case will vary according to the facts 
and circumstances of each case. In cases where general corrupt practice oftüfbery 
is alleged the particulars cannot be precise as to the date or time or names of all 
persons bribed as such details cannot be known to a petitioner. . A general state- 
ment of the character and extent of the corruption alleged would suffice and it is 
always open in such cases to the respondent to apply for directions regarding 
further particulars. Pao 0 tà ; ZEE : 

The Advocate-General (V. K. Thiruvenkatachari), 1. Martin and R. Guruviah, 
for Petitioner. epo : í 


K. Venugopal, for’ Respondent, ] E" 
RM. , DEDE MEN FU ———— j ; * p . Order set aside. 


Somasundaram and — ae f e E l ©  ' Pappathi Ammal, Jn re. 
Ramaswami, JJ. ` RN La i Crl. A. No. 204 of 1958. 


! 


27th October, 1958. ee d 


Penal Code (XLV of 1860), section 84—Unsoundness of mind as a ground of defence 
~——Somnambulism—If unsoundness of mind. 

Somnambulism is the unconscious state known as sleep-walking and might 
constitute a good ground for exemption from criminal liability if it could be 
established that the act was done while in that state of mind. Somnambulism, if 
proved, will constitute that unsoundness of. mind attracting the application of 
section 84 of the Penal Code. 

G. Gopalaswami and V. Gopinathan, for Appellant. 

The Public Prosecutor (P. S.,Kailasam), for State. 


R.M. Appeal dismissed. 


” ^ 


[Enp or VoLumE (1958) 2 M.L.J. (N.R.C.).] 
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NOTES OF RECENT CASES. 


PREME CouRT.] 


P. B. Gajendragadkar, A. K. Sarkar Deity Pattabhiramaswamy v. 
and K. Subba Rao, 77. S. Hanumayya. 
19th May, 1958. C.A. No. 80 of 1954. 

Civil Procedure Code (V of 1908), section 100— Jurisdiction of High Court to interfere 
in Second Appeal on finding of facts. 

The High Court has no jurisdiction to entertain second appeal on erroneous 
findings of fact, however gross the errors seem to be. The High Court has no Juris- 
diction to interfere in second appeal with the findings of fact given by the first 
appellate Court. 

Cases referred to : 

L.R. 17 LA. 122; 29 C.W.N. 131 and I.L.R. 11 Lah. 199. 

A. V. Vishwanath Shastri, for Appellant. ^ 

C. R. Pattabhiraman for Respondent. 


G.R. Appeal allowed. 
[Supreme Counr.] 

P. B. Gajendragadkar, A. K. Sarkar S. B. Adityan v- 
and K. Subba Rao, FF. - Kandasmy. 


20th May, 1958. : C.A. No. 130 of 1958. 

Representation of the People Act—(XLIII of 1951), section 123—Scope. 

From section 123 of the Representation of the People Act, defining corrupt 
practices, it was clear that only the giving of a gift or bribe was a corrupt practice 
and not an acceptance of it. ‘The petition, therefore, did not make any allegation 
of corrupt practice against the two candidates and hence their non-inclusion as 
parties could not make the election petition liable to be dismissed. 

A. V. Vishwanath Shastri, for Appellant. 

C. K. Daphiary, Solicitor-General of India, for Respondents. 


G.R. ——— Appeal dismissed. 

. [Supreme Court.] 
S. R. Das, G.F., N.H. Bhagwati, ; Gallu Shah v. 
T. L. Venkatarama Azyar and S. K. Das, JJ. State of Bihar, 
20th May, 1958. Cr.A. No. 183 of 1957; 


Penal Code (XLV of 1860), section; 107, 108, 109, 147, 148, 323, 324, 430 and 
496—Definition of “ Abetment ". 

We accordingly hold that the conviction of the Appellant for the offence 
under section 436 read with 109, Penal Code, is not bad in law. As to the sentence 
it does not appear to us that it errs on the side of severity. 

P. K. Chatterjee, for Appellant. 

D. P. Singh, for Respondent. 


G.R. ——— Appeal dismissed: 


2 , , 
* [Supreme Counr.] 


S. R. Das, C.F., N. H. Bhagwati, ` State of Punjab v. 
T. L. Venkatarama Aiyareand S. K. Das, FF. Amar Singh. 
21st May, 1958. Cr.A. No. 172 of 1957. 


" Prevention of Corruption Act (II of 1947) and Penal Code (XLV of 1860), section 409 
—3JStofpe. x é 

“ The decision by which the learned Judge of the High Court felt himself 
bound was considered by this. Court in Om Prakash v. State of U.P. (1957 S.C.J. 289: - 
1957 S.C.R. 423: (1957) M.L.J. (Cr). 237 (S.C.)) and on the consideration of 
the relevant provisions of Prevention of Corrupiion Act and of the Indian Penal 
Code this Court held that the view taken by the Punjab High Court in Gurcharan 
Singh’s case (A.I.R, 1952 Punj. 89) was not correct and that section 5 (1) (c) of 
Prevention of Corruption Act did not repeal section 409, Indian Penal Code, it is 
clear, therefore, that on-the decision of this Court referred to above the order of 
acquittal passed in favour of the Respondent on goth November, 1956, cannot be 
sustained. The order is clearly wrong and set aside.” — . : 


Gopal Singh, for Appellant. 


Mohan Lal Aggarwal, for Respondent. EE - 
GR.: NL ——— ips Appeal allowed. 
[Supreme Court.] a 
B. P. Sinha, S. J. Imam and > ; i l '' Tulja Ram v. 
` J. L. Kapur, FF. . $ Delhi Administration. 
21st May, 1958 - Cr. A. No. 45 of 1958, 


Criminal Trial—Proof of offenee— Essential witnesses to establish. a criminal offence 


— Necessity. : 


Held that failure to examine essential witnesses and to produce any document 
to prove the shortage in the cash box of Sahi Ram were matters of considerable 
importance and the defence was justified in saying that in fact-there was no reliable 
evidence to prove the alleged shortage of money. |. -> "' 

_ * We are satisfied that in the circumstances of thé case, when it has riot been 
satisfactorily established that in fact there was any shortage in the cash box of Sahi 
Ram, it would be entirely unsafe to convict the appellant for the offence "... 

... Bhawani Lal, for Appellant. DEL E 
M. S. K. Shastri, for Respondent. 


Appeal allowed, 


GR. |: Y 
[Supreme Court.] : SE ux ES 
S. R. Das, C. F., N. H. Bhagwati, S. K. Das, . Workmen of Dahingeapara Tea 
(o. CK. Subba Rao and Vivian Bose, FF. Estate v. Dahingeapara Tea Estate. 
í 21st May, 1958: G.A. No. 32 of 1957. 


Industrial Disputes Act (XIV of 1947), section 2— Industrial Dispute —Meaning. 

Following the ratio of the Court (Supreme Court) in the case of Western India 
Automobile Association v. Industrial Tribunal, Bombay and others, 1949 F.C.R. 321, : '1949 
F.L.J. 154 and in C.A. No. 297 of 1956 (Workmen of Dimakuchi Tea Staté v. The 
Management of Dimakuchi Tea Estate decided on 4th February, 1958—(1958) S.C. 
637—the dispute was clearly an industrial dispute within the meaning of and under 
the definition of section 2 of Industrial Disputes Act. There was an industrial 
dispute which was referred to the Industrial Tribunal for adjudication; the 
reference being competent the Industrial Tribunal had jurisdiction to make an 
adjudication and in doing so, it could exercise all its functions under the Act, and 
in the exercise of those functions it came to certain findings on the facts of the present 
case on which it had jurisdiction to make the order it did. The Appellate Tribu- 
nal did not displace those findings of the Industrial Tribunal”. `> 

C. B. Aggarwala, Senior Advocate, for Appellant. : 

N. C. Chatterjee, Senior Advocate, for Respondent. ` 


“GR. . SSS Appeal allowed. 


i 3 


[Supreme.Court.] 


.. S. R. Das, C... N. H. Bhasuail; ie es M Refren ce by the President of 
T. L. Venkatarama Ajyar,, B. P. Sinha, ' +. . India under Article 143(1) of the 
°” S. F. Imam, S., K. Das and Jil. diis IF- , Constitution of India on the Kerala 


22nd May,1958. are Education Bill, 1957. 

` Special Reference No. 1 of 1958. 

Kerala Education Bill—Constitutional validity—Constitution of India (1950), Articles 

14.20, 30 and.226.. 

The President asked the Supreme Court to give its opinion on four specific 
oe "These were; 

: Does.sub-clause.(5) of clause 3 of the Kerala Rducation Bill read with 

deuce 36: thereof . or any provisions of the said sub-clause offend Article 14 of the 


- Constitution in any, particulars. or to any,extent? - 


2. Do sub-clause, (5) of clause 3, sub-clause (3) of clause 8 and clauses g to 
13/0f the Bill‘or-any-provisions thereof offend clause- (1) of Article 30 of the Cons: 
titution in any particulars or to-any-extent ?. - 


S» Does clause’ 15 of the Bill of any provisions thereof offend. Article 14 of the 
Constitution in any particulars or to any extent? 


4. Does clausé 33 of the Bill oz any, provisions thereof, offend Article 236. of 
the Constitution in any particulars or to any extent? 

By Majority Fudges.—The result, therefore, was that the charge of invalidating 
the several clauses of the Bill "which. fell within the ambit of questions 1 and 3 on 
the ground of infraction of Article 14 should stand repelled, and their answers to 
both questions would, therefore, be in the negative. 


Dealing with question 2 which related to the validity of Clause 3 (5) and 
Clauses 8 (3) and 9 to 13 of the Bill with reference to Article 30 (1) of the Consti- 
tution ‘tlie. tests suggested by the State of Kerala for ascertainng which is a minority 
weré not tenable. ' 

As regards question 4, which related to the constitutional validity . of clause 33: 
of the Bill, which prohibits Courts from granting temporary injunctions on any pro- 
ceedings taken under the Act, Hon'ble the Chief Justice agreeing. with the argument 
of counsel for the Kerala Government, said they were not aware of any difficulty 
in construing clause 33 as a provision subject to.the overriding provisions of Article 
226 of the Constitution. Their answer to this question, would, therefore, be in the 
negative. 

Per Venkatarama Aiyar, 7.—He did not agree with the view of the majority that 
Clause 20 of the Bill in its application to educational institutions of minorities, reli- 
gious or liriguistic, was repugnant to Article 30 (1) of the Constitution. He said 
clause 3 (5) could be said to offend Article 30 (1) only in so far as it subjected educa- 
tional institutions to, clauses.14 and 15.and not to clause 20. 

“O M.G ‘Setalvad,. ‘Attorney. General of India, for the Union of India. 
` D. N. Prit, for the State of Kerala. ` 

G. S. Pathak, Frank ne and Nooruddin Ahmad, Tor various Educational 
Institutions. , f 


ʻe GR. tak a RN citi iue | Reference relied as stated above- 
, [SUPREME 'CouRT.] . a ox $5 

B. P, Sinha, Sif. Imam and a: . ^. ., Anant Gopal Sheorey v. v., 

© J. Le Kapur, FF. E E ED ' State of Bomaby. 
22nd May, 19580" - ^7 € uw Cr.A. No. 178 of 1957. 


Ctiminal Procedure Code "m 1898), s section 342 (a). and section 282, Indian Companies 

Act (VII of 1913)—4Sectión 116 of the Criminal Procedure Code Amendment Act (XXVI of. 
1955), section 365 and section 477 (a), Indian Penal Code (XLV of 1860)—Right of 
accused . to give. evidence to disprove charge. . 
' On thé plain construction’ of the word used in section 116 of the Amending 
Act (XXVI of,1955), section 342 (2) of Criminal Procedure Code is available to 


] 4 


the appellant. The High Court, it appears, was misled into construing the words 
in clause (c) of section 116, i.e., as ifthis Act had not been passed." The High 
Court was therefore in error and the appellant is entitled, as a competent witness 
for the defence to testify and disprove the charges made against him-or any other 
person charged together with him at the same trial. 


R. Patnaik, for Appellant. " 
R. H. Dhebar, for Respondent. i 
G.R. — Appeal allowed. 
. [Supreme Counr.] : 
B.P. Sinha, S. 7. Imam, and F.L. Kapur, FF. Razia Begum v. 
23rd May, 1958. Sahebzadi Anwar Begum. 


: C.A. No. 695 of 1957. 

Civil Procedure Code (V of 1908), Order 1, rule 10 (2)-—Construction—Muslim Law 
of Marriage—Section 42, Specific Relief Act (I of 1877.) 

By Majority : The Court held that the Courts below did not exceed their powers 
in directing the addition of Anwar Begum and her son as party defendants in the 
action. Nor could it be said that the exercise of discretion was not sound. 

Mr. Justice Imam in his dissenting Judgment observed that a Mohamed? was 
entitled to marry more than once and have wives to the number four at one and 
the same time. There appeared to be no good ground for adding Anwar and her 
son as parties. . 

M. C. Setalvad, Attorney-General of India, for Appellant. ` 

Purshottamdas Tricumdas, Sultan Ahmed, G. S. Pathak and A. V. Vishwanath Shastri, 
for Respondents. UMP 

G.R. Appeal dismissed. 
. [Supreme Counr.] 

P.B. Gajendragadkar, A.K. Sarkar, Maktul v. Mst. Manohari. 
and K. Subba Rao, FJ. C.A. No. 150 of 1955. 
29rd May, 1958. 

Punjab Customary. Law——Hindu succeeding to maternal grand father—If makes pro- 
perty ancestral qua his.sons. 

Ifa Hindu governed by the Customary Law prevailing in the Punjab, succeeds 
to the estate of his maternal grand father, then the property in his hand is not 
ancestral property qua his own sons. ` to 

Jj. N. Banerji, for Appellant. : 

Gopal Singh, for Respondent. f i 

G.R. ] Appeal dismissed. 
Balakrishna Ayyar, F. Somasundaram v. Nalini. 

15th April, 1958. C.R.P. No. 1835 of 1957. 


Madras Court-Fees and Suits Valuation Act (XIV of 1955), sections 23 and 40—Suit 
for cancellation of a decree—Decree for payment of maintenance to a wife on the dissolution of 
marriage till her re-marriage—Suit to set aside the decree on the ground of fraud—Valuation for 
purposes of Court-fees. ý 

A suit to set aside a decree under which a husband was directed to pay his wife a 
particular amount monthly which payment was to cease on the wife re-marrying, has 
to be valued for purposes of Court-fee on the basis of the amount payable for one yeår 
under the decree. Reading sections 23 and 40 of the Madras Court-fees and Suits 
Valuation Act together it is clear that there cannot be two different standards of 
valuation for purposes of claiming maintenance and for cancellation of a decree for 
maintenance. In either case the amount claimed or decreed for one year will be the 
basis of valuation. In such cases it is not proper to treat the maintenance decree- 
holder as the holder of a life estate and claim Court-fee on the basis of an actuarial 
calculation based on the expectancy of life. ‘ 

T. R. Srinivasan and A. C. Munuswami Reddy, for Petitioner. 

S. Govindswaminathan, M. R. Prabha and The Additional Government Pleader 
(K. Veerswami), for Respondents. 

R.M. - Petition allowed." 


E 


5 ; Le 
Subrahmanyam, 7. Velayudham, In re. 
24th February, 1958. 7 G&.P. No. 240 of 1958. 


Provincial Insolvency Act (V of 1920), section 34 (2)—Order of adjudication —When 
takes effect for purposes of proving debts by claimants. 

For purposes of section 34. (2) of the Provincial Insolvency Act, under which the 
debts of an insolvent is provable on his adjudication, an order of adjudication takes 
effect from the date of the presentation of the petition for adjudication. Hence a 
debt, which was in time and its recovery was not barred by limitation on the date of 
the presentation of a petition for adjudication could be proved in insolvency against 
the debtor, notwithstanding that a suit to recover the debt was barred on the date of 
the order of adjudication. 


K. V. Srinivasa Iyer, for Petitioner. ` 


R.M. > — ; Petition dismissed. 
Rajagopalan and Ramachandra Ayyar, bs : Peerdan Juharmal Bank. 
4th March, 1958. À 5 (in Liquidation). 


C.M.P. Nos. 347 & 348 of 1958 in 
O.S.A. No. 142 of 1954. 

Companies Act (VII of 1913), section 235—Proceedings under initiated against a 
Director of a Banking Company—lIf can be continued against his legal representatives after his 
death. 1 

The scope of an enquiry under section 235 of the Companies Act, 1913, isa 
limited one and the liability under the section is personal only against the director. 
Hence proceedings taken under that section against a director of Banking Company 
ordered to be wound up, cannot be continued after his death and the liability, if 
any, of such a director cannot be enforced against his legal representative in those 
proceedings. ` (1946) 1 M.L.J. 53: LL.R. (1946) Mad. 507, followed. 

Case-law reviewed. : 

A. Balasubramanian and P. S. Chandrasekhara Ayyar, for Petitioner. 


R.M. l ———— Petition. dismissed. 
Rajamannar, C.J., and Subrahmanyam, F. Tanjore Permanent Fund v. 
fs qth March, 1958. Rangachari. 


Appeal No. 973 of 1953. 

Banker and Customer—Relationship between—Loss to customer by fraud due to his own 

negligence in drawing the cheque—Liability of bank—Customer leaving a signed blank cheque 
with a clerk to fill up—If answerable to the bank for the amount filled up and drawn. 


A customer is bound to exercise reasonable care in drawing a cheque to prevent 
the banker being misled. Ifhe draws a cheque in a manner which facilitates fraud, 
such as leaving blank spaces of an unusual nature which would facilitate interpola- 
tion, he is guilty of the breach of duty as between himself and the banker and he will 
be responsible to the banker for any loss sustained as a natural and direct consequence 
of this breach of duty. Ifa customer signs a cheque in blank and leaves it to a 
clerk or other person to fill up, he is bound by the instrument as filled up by his agent., 
But this does not mean that a banker can escape liability in cases where the loss was 
occasioned by their negligence. Where there are alterations apparent on a cheque 
or where the cheque raises doubts about its authenticity a banker cannot pay the 
amount without enquiry. Even where the customer has been negligent, if the proxi- 
mate cause of the loss was due to the fraud practised by the conduct of the bank 
officials, the customer is not liable. : 


` London Joint Stock Bank, Ltd. v. Macmillan, L.R. (1918) A.C. 777, and Paget Law: 
of Banking, Fifth Edn. p. 277, referred. SUE 


K. Bhashyam and T. R. Srinivasan, for Appellant. 

K. Desikachari, for, Respondent. T "wv" 

. RM. ———— Appeal dismissed. 
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X. os 6 
Rajamannar, C.F. and Ramachandra Iyer, F. Southern Rly. v. Shanumugha 
11th March, £958. Nadar. 
2 : O.S.A. No. 29 of 1957. 

Letters Patent (Madras), Clause 15—Fudgment—Allowing or refusing to allow a plain- 
tiff to sue as a pauper—If amounts to a judgment —Appeal against such an order —If maintaina- 
ble under Clause 15 of the Letters Patent. . 

The two tests to find out whether an adjudication in a particular proceeding 
is a ‘judgment’ or not within the meaning of Clause 15 of the Letters Patent (Madras) 
are (1) whether it terminates the suit or proceeding and (2) whether it affects the 
merits of the controversy between the parties in the proceeding itself. An order 
refusing to dispauper a plaintiff does not satisfy either of the tests, and- as such it is 
not a judgment within the meaning of Clause 15 of the Letters Patent and no appeal 
under that clause could lie against such an order. i 
` (1953) 1 M.L.J. 710 : (1953) S.C.J. 300 (S.C.), referred. 

(1954) 2 M.L. J: 526 : I.L.R. (1954) Mad. 1052 (F.B.), foll. : 

45 M.L.J. 153 : LL.R. 47 Mad. 136; 47 M.L.J. 932: I.L.R. 48 Mad. 700, 
held not good law. 


C. Govindaraja Ayyangar, for Appellant. - 

N. C. Raghavachari, for Respondent. 

R.M. -“1—_ Appeal dismissed. 
Ramaswami, J. : Guruswami Nadar v. Municipal 
14th March, 1958. Health Officer, Coimbatore. 


Cr.R.G. Nos. 629 & 630 of 1957. 
(Crl, R. P. Nos. 613 & 614 of 1957.) 
Madras District Municipalities Act (V of 1920), section 249 and Schedule V ( j)— 
*Place— Meaning of —Hotel business carried on in buildings bearing different door numbers— 
One license for business—If sufficient. . 
The effect of section 249 réad with Schedule V (7) of the Madras District 
Municipalities Act is that a person who is carrying on any business requiring 
a license under the Act should take out a license and pay the prescribed fee. If 
a scheduled business requiring a license is carried on in the same place consisting 
of several contiguous buildings, but for which different door numbers have been 
given, it cannot be said that more than one business is carried on in more than one 
place attracting a separate license fee for each of the door numbers. The word 
‘place’ connotes a particular point or portion of space specially occupied or belonging 
to the thing under consideration, The issue of a licence under the Act relates to 
the business. The position will be different if the same business is carried on in 
several non-contiguous places. 
S. Mohan Kumara Mangalam and. Vedantham Srinivasan, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), for the State. 


R.M. ———— Petition allowed. 
Rajamannar, C.F. and Ramachandra Ayyar, F. Syed Mohd. Ali v. 
20th March, 1958. Sundaramoorthi. 


g IET O.S.A. No. 1 of 1958. 

Companies Act (VII of 1913), sections 397 and 398—Nature of proceedings under 
—Power to compromise. ` i . 

Proceedings under sections 397 and 398 of the Indian Companies Act are not 
like suits between private parties Which could be compromised in any manner the 
parties may choose to. In such proceedings the interests of the company are para- 
mount and any compromise suggested must be.acceptable to the Court and the 
mere absence of any formal prayer in the petition is no ground for a Court to refuse 
to enquire into the various charges levelled against tbe directors, if it is convinced 
that the compromise is not in the interests of the company. 

V. C. Gopalaratnam, L. V. Krishnaswami’ Ayyar and Miss -Sarojini Bai, for 
Appellant. Dru IN : 

A. Seshachari, A. Srinivasan, K. Venkatramani, S. B. Mani, The Government 
Pleader (B. V. Viswanatha Ayyar), V. Srinivasan, R. Narayanan and S. Subramania Ayyar, 


for Respondents. $ 
R.M. Order modified. 


7 è P 
Rajamannar, C.F. and Ramachandra Iyer, J- State of Madras v. 
26th March, 1958. e — Padmanabha Iyer. 
W.A. Nos. 11 & 21 of 1954- 
Constitution of India (1950), Article 226—Scope of—Administrative order—When can 
be quashed. 


Industrial Disputes Act (XIV of 1947), section 10—Reference for adjudication of 
. disputes in an industry—Closure of the industry—Effect.. 4 


It is no doubt true that an order of the Government which is administrative or 
executive in nature cannot be quashed by a writ of certiorari. But where the justice 
of the case calls for interference and if by an executive act a quasi-judicial tribunal, 
like the Industrial Tribunal, is vested with jurisdiction to proceed with an adjudica- 
tion, which could be the subject-matter of a writ of certiorari at a later stage, it 
would be open to the High Court to issue a writ in the nature of a writ of prohibi- 
tion prohibiting the quasi-judicial tribunal from proceeding with the inquiry in 
pursuance of the administrative order of the Government, if the Court is convinced. 
that the executive act is illegal or ultra vires. 

eabough it is true generally that the provisions of the Industrial Disputes Act 
apply only to an existing industry, the power of the State to make a reference under 
section 10 of the Act-must be determined with reference to the date on which the 
rights in dispute arise. Hence the machinery of the Act would be available for work- 
ing out the rights which had accrued prior to the closure of a business. 


The Additional Government Pleader (K. Veeraswami) and K. S. Shetty, for Appel- 
lant. 


V. Tyagarajan, M. A. O and. M.. A. Sone, for Respondent: 


R.M. ——— Appeal ‘allowed. 
Rajagopalan and Balakrishna PN JA. : ^ "Visalàkshi v. Commissioner of 
26th March, 1958. - Income-tax, Madras. 


R.G. No. 7 of 1954. 


diss us soon in respect of damages to. immovable property—If an assessable- 
income— Test. 


An assessee whose lands were taken over’ ‘by. the army authorities claimed and. 
obtained a certain sum of money. as compensation. for' damages done to his lands 
during the time when they were in occupation of the military authorities. The 
compensation amount was made up of several items like costs of re-manuring the: 
lands, loss of crops for the period taken forrestoring the lands to its original condition, 
clearing weeds, terracing the land and cleaning well, etc., and also compensation. 
for loss of certain fruit-bearing trees presumably cut down by the army authorities.. 

Held, while the amount recovered under the heads like manuring, etc., 
may be treated as a revenue receipt, and as such.assessable to income-tax, the com-. 
pensation recovered on account of the loss of yielding trees is compensation for loss 
of capital and cannot be treated as revenue income. Even so amounts recovered 
as compensation for restoring the cultivable surface of the land. Where the com- 
pensation awarded is a composite amount it has to be apportioned between capital 
and income in the ratio disclosed by the claim (for O peono] preferred by the 
assessee. 

R. Kesava Ayyangar and K. Parasaran, for Petitioner.. 

C. S. Rama Rao Sahib, for TOR 


R.M. - — `" Answered accordingly. 
Rajamannar, C.J. and Ramachandra Aiyar, F. a Aiyar v. Kanakaraj. 
28th March, 1958. L.P.A. No. 150 of 1954. 


Madras Agriculturists’ Relief Act (IV of 1939), section 9-A (10) (ii) (b) —Exemptionz. 
from scaling down in cases of transfer—Transfer—What amounts to.. 

Under section 9-A (10) (ii) (5) of the Madras Agriculturists’ Relief Act, the 
statutory discharge of an usufructuary mortgage would not operate if there, has been 
a transfer of the mortgagee’s rights bona fide and for valuable consideration during the 
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period mentioned, viz., between 1st October, 1937 and goth January, 1948. In order 
to take advantage of thės benefit the transfer should be a valid one, viz., by a regis- 
tered document where it is required by law to be so. An oral assignment of a 
mortgage cannot amount.to a transfer within the meaning of the section nor can the 
section apply to cases where the person invoking it claims title by adverse possession. 
Such an acquisition of title cannot amount to a transfer within the meaning of the 
section. i 


N. S. Raghavan, for Appellant. 
A. V. Narayanaswami Ayyar and T. P. Gopalakrishnan, for Respondents. 


R.M. . Appeal allowed. 
[FuLL Brwcn.] 


Rajagopalan, Balakrishna Ayyar and Public Prosecutor v. Ramalingam. 
Ganapatia Pillai, FF. : Crl.A.No. 514 of 1956. 
2nd April, 1958. 
Madras General Sales Tax Act (IX of 1929), section 16-A— Validity — Prosecution under 
Sor non-payment of tax— Whether the Criminal Courts could question the validity of the assess- 
ment of tax or levy of any fee or other amount or the liability of the person to pay the amf. 


An analysis of the various provisions of the Madras General Sales Tax Act, shows 
that it is a self-contained and comprehensive legislation containing its own provisions 
"which enables an assessee to question the assessment imposed on him. Hence 
"where a person is prosecuted for non-payment of any tax or other amount due by 
him under the Act under section 16-A of the Act it is not open to him to raise any 
objection, plea or contention which he could have raised before the authorities set 
up under the Act. ' It will be open to-him to raise only those pleas which those autho- 
rities are precluded from entertaining. (Scheme of the Act analysed. Analogous 
Statutes like Income-tax,Act and Municipalities Act referred. Case-law reviewed 
and discussed. Remedy in case of abuse of power by Officers indicated.) 

There is no eonflict between the Code of Criminal Procedure and section 16-A 
of the Madras General Sales Tax Act. 


LL.R. (1955) Mad. 184: (1955) 2 M.L.J. 81, overruled. 
(1952) 2 M.L.J. 598, approved. 


The Advocate-General (V. K. Thiruvenkatachari) for the Public Prosecutor (P. S. 
Kailasam), for Appellant. 


G. Gopalaswami, V. Gopinathan and S. Subramaniam, for Respondents. 





R.M. ———— , Reference answered accordingly. 
Balakrishna Ayyar, F. Natesan v. H.R. & C.E. Board. 
2nd April, 1958. W.P. No. 793 of 1957. 


Constitution of India (1950), Article 226— Exercise of power under— Interpretation of 
documents—-When an error apparent on the face of record —Madras Hindu Religious and 
Charitable Endowments Act (XIX of 1951), section 87— Certificate under issited in dero- 
gation of a record—If could be quashed. 

It is of course open to the Deputy Commissioner acting under section 87 of the 
Madras Hindu Religious and Charitable Endowments Act to construe the documertts 
placed before him to decide whether any party is entitled to be in possession of the 
temple properties. And merely because the construction put by him is erroneous the 
High Court would not interfere under Article 226 of the Constitution. But the cons- 
struction put upon a document should be one which could reasonably be put upon it. 
Where it appears to be manifestly erroneous it would amount to an error apparent 
on the face of the record and can be quashed by the Court under Article 226 of the 
Constitution. : 

T. M. Chinnayya Pillai, for Petitioner. 


The Additional Government Pleader (K. Veeraswami), T. A. R | Reddi 
and R. Venkataramani, for Respondents. - ' i PDA 


ORMO > 


ny 


' Rule absolute. 
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[Fort Bron]. ui, ri ton v. rs A nbn obits | nhu ; 
Rajagopalan, Balakrishna Dyer, .. anc s Nate Dei US 
and Basheer Ahmed Sayeed, JF fh. yap cs m E "A Swaminatha, Pillai, 

18th March, 1958. Appeal 'Nos. '558 € and 559, of 1958. 


Madras Estates Land Act’ (I of 1558); Section’ 6 (1) aiid séction'8 (8) Scope oft Tease 
for. period, extending beyond twelvé:jears: specified :under:..seétion-—Tenant—-If could \claim 
occupancy rights. dupbuod 

. «Where. „before gist October, 1936, EPEE T has granted a lease sofjland 
situate ina village referred to in section 8 (5) of the Madras Estates Land Act for 
aterm which: rus beyond gist October, 1948, viz., twelve years’ the terms “Bf: the 
lease remnaini-in-force' even after 31st October, 1948 and the lease.doe$^siót stálid 

. déterniinédi by reason’ of section 8 (5) and the lessee does not become a ryot and get 
occupancy rights under section 6 (1) ofthe Act,, The period of.twelve:years re- 
ferred to, in the s sub-section: applies only, to the right of the landholder to eriterinto 
agreements on such terms as he ‘chooses during that period. It does not. mean«that? 
the agreement, so entered into works itself, out "rM that period, of twelve baad 


I 4n , IER foi udo ox 


-y idaga). a; Me, 31% appraved 's Mong Tha Pu hato bita oi wie d 
“LER: (1955): ‘Mad, MIS Jbseriationi ‘held’ pila ace iiigh a ce and 
Tata ere 8M it E ee Ta, Pg weld at 
a ‘Rajah Ayar z and G. R,  agadisan;. Tor ‘Appellants. S us andy anri 
T. S. Kuppuswami Aypar, R. G. Rajan, V. Vedantüclari: and: S -Tyagařäja” Ayjat, 
for Respondents. 2o jaiye ani mcr E g 
QAM TO ute gi ^O ot! OP aera e 4. . Ans wer ewordingb. 
[Furr BrNc&.]:- teri uH og pe. nos oft fo Leeland = ad Fovund ef min 
Rajamannar, C. F., Pahia ete: ai > Chief, onibus Revenue, Authority; 
and Subrahmanayam, dires -Madras U, ,Bagyalaxmi Krishnan. 
2nd May, 1958. ob. JL ea DShaots ROONG: e of'i 1957- 


^v. Stamp Act, (II of 1899), Schedule I-A (Madras), Article 49 (1) and Article -19— 
Lessee for a term of a mill, surrendering the rights for the unexpired period of es eral 
also purports to: transfer . the asseis: and liabilities belonging to the lessee in the business’ carrie 
on:in.the dinis noo bain a a mere surrender ora ae 


Duod 
PHA 


pay ‘of the dg DEN 
:-The Government, Pleader. (B.. V. Viswanatha Ayyar), for. Petitioner. "NN 


(Gi R. :agadisan and T 8. Srinivasan; for Respondents. u as nde nom ali 

t ENTE ) pol J "up 

ORM ies no ir adc CI "nec at ats ` ` Anwer, accordingly; 

' T RAM F. : v. P. S. Sübbiah ‘Ghettiar;' In ré 
20th March, 1958,- .. ` ooo A.R; No. 4968 of 1958. 


Hindu Marriage “Act (xx y of grea SPUR 28 —Scofe of — Proceedings under the 
Act—Appeal against order if lies—Revision against order Wen lies. " ' 


Reading section 28 of the Hiridü iMakriage ; Act; 1955; in the context’ "GF dic section 
104, and Order 43, rule 1, of the Code of. Civil Procedure, it is clear;thaát no 
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appeal could lie from an order under the Act as it is not made an appealable order 
under the Code. A person aggrieved by an order under the Act may, in appropriate 


rite 


CK S Venkalaramani and S. B. Mani, for Appellant. 


REA v Ramaswami, for Additional Government. Pleader (K? Veeraswami), is Res- 
pondent. 


T RAM le. a tul. ce 3 7 en . Answer accordingly. 
Panchapakesa Tyer, Je pu M ; ; Kandaswami Chettiar v. 
; 20th. March, 1958 . E Arunachala Mudaliar. 


Luces de ; ` C.R.P. No. 326 of. 1955. 


‘Madras "Buildings i as and Rent Control) Act (XXV of 1949), section 4— Petition 
for fixation of fair rént- by: a, tenant who has’ vacated the premises but is in arrears of rent — 
i hasse rd 

'"A tenant who has vacated the building in his occupation under a landlord, 
but who is liable to pay arrears of rent to the landlord in respect of the praises, 
has got a right to file an application for fixation of fair rent for the premises formerly 
in his occupation, even though he might not be in actual occupation of the same 
on the date of filing the application. An ex-tenant can claim the benefit of the 
Act ito. wipe, out his arrears. i tA s UE 


55 M.L.J. 464 (P.C.), relied on. 


Of tourse an ex-tenant with no arřears to pay or excess to recover or Whose 
Elaim | is barred by limitation cannot file a petition for fixation of fair rent. 


Messrs. Subramanyam and Rajagopal, for Petitioners. 
"de A Arunachala "Mudaliar, for pec 


OR M. ie ts ` — , M Petition dismissed : 
nee Jj. LEER . Azizuddeen Sahib:z. Rangaswami Pillai. 
gist March, 1958. — ` C.R.P. No. 93 of 1956. 


Madras Buildings. (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a)— 
Landlord requiring premises Jor the business he is carrying on—Garrying on business— Wie 
amounts to... ; i 


In order ‘to’ coime within. the scope of section 7 (3) (a) (iii) of the Madras 
Buildings (Leasé and Rent Control) Act, 1949, a landlord should satisfy the 
following requirements, viz., (1) The building claimed should be non-residential, 
(2) on the date of the application the landlord should be carrying on a business ; 
(3) he should not be occupying another building either his own or the possession 
to which he is entitled and (4) his claim: should be bona Jide. ` In deciding the 
question of bona fides while on the one hand a landlord cannot insist that he should 
be given a particular building on which be.sets'his.mind, it is not open to a tenant, 
Ps the other, to'say that the landlord has got some other building however unsatis- 
actory. 


Though the wording of the sub-section i is not quite happy, the.expression ‘ for 
the purpose of a business which he is carrying on * has to be interpreted, from the 
context, having regard to the nature of the business and the transactions incidental 
to it. If bona fide preparations for a business is afoot, the business may be iegáteen 
as being carried.ón in many cases. 


(1955) An:W. R. 695 : (1957) 2 M. L. J. 492, referred and followed. 
N. S. Raghavan, for Petitioner. 
D. Ramaswami Amangar and. P. R. Varadarajan, for Respondents. 


ROMs 


VE AL 





Petition allowed. 


Rajagopalan and Kuttikrishna Nair v. 
Balakrishna Ayyar, JJ. Income-tax Appellate Tribunal, Madras. 
2nd April, 1958. W.P. Nos. 649 : and 650, of 1957+ 


Income-tax Act (XI of 1922), section 35—Power. of Appellate- Tribunal to rè- 
clify a mistake apparent qn the face of the record—Mistake brought to its notice 5 the. depart 
ment—If deprives the jurisdiction of the Tribunal to correct the error. 


Sub-section (2) of section 35 of the Income-Tax Act makes, it Meas ai the 
Income-Tax Appellate Tribunal has also powers to rectify its mistakes apparent on 
the record in like manner as the Income-tax Authorities have under sub-section (1) 
of that section. That means that the Tribunal can do so. suo motu and it is: bound 
to do so when the mistake is brought to its notice by the assessee. The authorised 
representative of the department is no doubt not competent to apply as of right 
under the section for rectification of any mistakes. But the fact that the Tribunal’s 
attention was drawn to the mistake by the authorised representative does. nót de- 
prive the Tribunal of its jurisdiction to act in the matter. While the Tribunal 
is bound to act on the assessee’s representation there is no such duty imposed on 
the Dibuna! to act on the representation of the departmental Téprésentative. or 
any other outsider. Where the attention, of the Tribunal is drawn to any ‘mistake 
by some one other than the assessee, the Tribunal in rectifying the mistake | acts! sió 
motu under section 35 and its order is not vitiated by reason of the: facts that ‘its 
attention to the mistake was drawn by the departmental representative, E 


7 LT.R. 263 and 21 I.T.R. 333 referred. 


T. V. Viswanatha Ayyar, T. V. Rankin and s. ENS, “for 
Petitioner, A E v 


C. S. Rama Rao Sahib, for Reena ia TID 


Sir 


R.M. ———— Pétition dismissed. ; 
Rajamannar, C.F. orporenon of Madras v. 
4th April, 1958. : RM LL = ' Kothandapani. 


C.R.P. No. 342 of 1956, 


< Limitation Act (IX of 1908), Schedule I, Article 36 and ‘Article’ 49—Suit ‘by a Muni- 
cipality for damages caused io its lamp post by the negligent driving of kin s mes 
Limitation for. 

A suit by a Municipality for recovery of damages caused to one of its uns posts 
by the defendants’ lorry will be governed by Article,36 of Schedule I of the. Limi- 
tation Act and the suit should be instituted within two years of the misfeasance 
taking place. To such cases Article 49 of the Limitation Act has no application 
as that article applies only to cases of moveable property which was in the posses- 
sion of some third party. > Article 36 is a general article relating to suits for com- 
pensation in. tort., 

LLR. r1 Bom. 133 and I.L.R. 33 Mad. 71. followed.: 

17 I.C. 906, differed. 

Messrs. John S Row and T. Chengalvarayan, for Petitioner. 


K. Srinivasan and K. Shanmugham, for Respondents. 


S ` SN 


_ RM. , as ——— oe ` Petition dismissed. 
Rajamannar, C.J. and Ramachandra Iyer, F. e ‘State v. Rarhaswami. 
10th ‘April, 1958. ; a W.A. No.: ;Br of. 1954. 


Payment of Wages Act (X of 1957), section 7 (2) (c) —Deductions from wages for. loss, 
or damage to goods expressly entrusted to ihe employee for custody— RT entrusted., P 
‘custody —Meaning of. , MA 
The word ‘expressly’ in section 7 (2) (c) of the Payment of Wages Acti is not, used. 
in any technical sense but is used in antithesis to the word ‘impliedly’ and only ‘means 
‘clearly’. The word ‘custody’ in the section is riot used in the sense of ‘safe custody’. 
Where a driver of a motor vehicle is put in charge.of the: vehicle. by: the employer, 


though ; for'o Use on the road, it is a case falling within the words ‘expressly entrusted 
to the employee for custody’ in section’ 7'(2) (c) of the Payment’ of Wages Act’ and 
the employer is eritiiled to-deduct the wages for any Ines or range to kn vehicle 
due:;tó:thé:neglect or ‘default of the'employee. —:- 


^» "Thé Additional Government’ Pléader (K. Vati) for Appellant. 
Messrs. Jan and San, for Resporident: 
Lo REM ek, SEE 6 cnm rtu S P Ong de ien Appeal D t 
` Ramachandra Ajut; Fo is is oa ; Ratigaswami’ Naidu’ v: Anguswami Naidu. 
elas tu 1958. i Rs te C.R;P. Nó. 474 of 1956. 
` Civil Procedure’ Cia (V af. 159), ‘Order 35; rule! 10—Cpürt- feb. dite, to Govern- 
mënt ini suits filed i in ‘forina , Payperis First ‘Charge—Scope ` of —Prior' enbisibraneep If 
Wiped bits: EA 3 
qti is now, well-settled, ‘that the: rule that gales ‘of properties by the Goverment 
for, realisation of its dues would discharge prior,encumbrances.is confined, only to 
Gases, ‘where the arrears due i is public, revenue for which the property is made.a first 
charge, By: statute. In , CASES, however, where. the. amount | due.to the Government 
às; made recoverable as ‘if it Were a land reyenue, the. sale: could only, | be fibject 
to , prior ‘encumbrances, , -Hence where, in, a,suit in forma pauperis for partition of 
à property which: was under mortgage, which Was. not in; dispute, the subject-matter 
of the suit is only the equity, of redemption: , Hence, when. ‘the, mortgagee’ subse- 
quently files à suit and brings the property to sale, the Court-fee due to the Govern- 
ment in ie Sue ^ n i suit cannot have precedence? over ue rights of the mort- 
gagee.. 5 ry at e. T 2. 
$. Toagaraja p fur Petitioner. a 
M.R. Narayanaswami and The Additional Government'Pleader (Kv Varaióani) 5 
for Respondents. 


"E 
à 


SQRAM.. uuu oe ——— Petition allowed, 
Pavilejaken Da and Basheer Ahmed Sayeed, FF. , Anhadurai, Tn.ve. 
oa biape . > 16th. April, 1958. R.G. 1 of 1958. 


4 : Giy Police Act; aE af 1200), section sv aed to: eines * 19 a): (a): arid (b) of 
the Constitution. * ,, : 

Section 41 of the City Police eti is not alee vires andi is not opposed to Article 
19 Qu (a) and. (b).of the, Constitution. . «^ i Spear s 

s" The:Advocate-General^ (V. K. -Tliisnkatchor) ahd Thé Public. Proscoito 
(P; -S;:Kailasam), for Petitiorier: 5: ^- PUN p 

“Ve Py Raman; for Reset, wal Düren us Su) k cto act els 


Wales nans à tor? ve 


OR. M.. "m nol bea ding bier erat, CF ee ideis: 
Pachapakesa Ayyar and Basher Almed Speed, p. Angàppa ‘Gourider v. 
17th April 1658.^ ^ . Krishnaswami Gounder, 

.  OrLiR.C..871 of 1957. 

ET E (Crl.R.P. 845 of 1957.) 


Criminal Procedure Code. a " 1898), ‘section 147 Power, af a a Court under—if 
can pas an order in the nature ‘of a mandatory injunclion—Nature, scope and form of order. 

"Fhe objéct of section 147 of the Criminal Procedure Code like other sections 
of Chapter XII ofthe Code relating to disputes as to immoveable property, is to 
prevent Breaches’ of the peace and to secure the maintenarice of peace and enable the 
parties to enjoy their tights until there is a final determination by the civil Court. If 
an-ordér'of a Magistrate ‘under’ the ‘section’is to be effective, even ifit be only of a 
prohibitive natüre, whatever is incidental to the prohibition should also be available 
to the Magistrate. This does not, however, mean that the criminal Courts could decide 
complicated-questions of title and issue mandatory i injunctions, which are to be done 
by. the civil Courts.: The:order of a-Magistrate under the section ‘is interided to’ be of 
a:temporary. naturetill the! rights of sparties are finally deterniined by competerit 
, Courts, - ; Considering: the-scope of. sub-section (2) of séctión: 147; which enipowers; à 


e d 
l g i . 


Magistrate’ to prohibit any: interfererice with the éxercise of Fthe riglit of the! ‘aggrieved 
party it is'cleár'that it'could include a positive direction 'to*the offending party, to 
miake'the prohibition effective and'useful: ' Where there was a complaint régarding 
a channel and the channel itself was destroyed before ' any orders. could be’ ‘passed; 
‘he Court can direct the, restoration of the.channel.. But in giving. 2 positive order 
in the nature of a mandatory, injunction, care should be taken in adopting a, proper 
form.. The aggrieved party cannot be given power to have the channel restored by 
Himself ‘as it will only lead to further breaches of the peace. If the nature of the - 
obstruction is such that it could be restored without any great incorivenience or cost 
to-the counter-pétitioner the Court should direct him to restore the chàrinel within a 
specified time and if he fails tò do so the'Magistrate can appoint a Commissiòner to 
restore thé channel at the cost ofthe offending'party: Where an order under sec" 
tion 147 (2) ofthe Code has been made against a wrong-doer it is thewrong-doer who 
should. be: forced to resort to, the civil:Court and not-the wronged party and till he 
does so and gets any. Court orders forsee, civil: un the order under s section dn 
will stand. . : B NEUES NT E ME 3 od : rA : A a a x 2 
jM WL, Í 430: A.LR. 195: All. 238 (F.B. f followed. gi ar ab Ss 
R. 1954 Bom. $68; distinguished.!/ : uan Au ch oq to ba 
(Case-law reviewed and discussed.)  . : heh ER au 
The Public Prosecutor (P. S. Kailasam), for Petitioner. "S 
A, Nagarajan and A. Visvanathan for A. Party, for Respondent: ` 


“RIMS C ———— Orders áccoidingly. 
Balakrishna‘ Ayyar, J. . Madurai Mills Workers Co-op. Stores i vi States 
x d April, 1958. st W.P. Nó: 1144 of 1956. 


Industrial: Disputes: ‘Act (XI Vof 1947); sections 1o ånd 25: FFE— Closure Of an industry 
before ‘the amendment—Worker 8 entitled ‘to "comipensation-—Clasurt ‘or ‘retrenchment-—Factors 


E 


to. be considered. mus UE ED 


;Section'25-FFF: of the Industrial Disputes" Act inserted by the Amending Act 
in’ 19575" confers certain benefits on"workers'even in‘ cases where-an' ‘undertaking is 
closed:down. -Prior to the 'amendmentt an 'éinplóyer- was-under no obligation’ to’ 
payicompehsátion to his eriployées in cases of ‘complete! closure of the industry conis 
pensation being made payable -only in: cases ‘of rétrénchmerit and: i irpróper, lock-. 
out: In fact, prior to'the intródüction of séction' 35-FFF, any dispute arising'out 
of. ae ofián undertaking: was outside the’ ee of thé Pot Dispistes Act 
itself «n7 Shane tet iso att Ha 


A.I.R. 1953 Mad. 98, referred. NU 
Hence a reference to the Tribunal of suci à ‘dispute under séction 10 of the 
- Act will be: one withoüt^jürisdiction. ^ 


In order to decide whether a particular action taken by: the epis isa com- 
plete'closüré or only a retrenchment it would be i improper to ignore the subsequent 
developments ‘in. the :chain*of events. What apparently began as a retrenchment: 
pur developed. into'a lock-out might finally terminate in a complete closure." DE 

M. K. Nambiar; for Petitioner! ^ «s sco ve owo’ Won Ts 
< ` G; Ramanujam forthe Additional Government 'Pleadėt (K. Veirasivami) for 
1st and grd Se 


and Respondent... vee tthe fo tb eke uas. rur Man 


ROM. fo -—— Dato a ud [4 s : wa Ruls mae 
Somasundaram, F. U^ — 0 009 07 007 8. 3 ]  Aitischistà Nadar ?.' State., 
28th April, y958.; ^ ^" Uv du we ‘Cri. R.'C. No. 755 of 1957. 


"(On R; P. No. 736 of 1957. y) 
Prevention of Food Adulteration Act (XXXVII. of rigs) 3 section 2 (1). and (2) (1) (a) and, 
Rules under ‘Rule: 46—Moisture! content’ of butter in excess of the’ ‘statutory maximeim—Practical 
HOD of keeping the moisture content at or below the statutory level—If a de, eferice. ux 
7 Under the Prevention of Food Adulteration ‘Act and the rules framed thereunder 
the rhoistüre content of buttér should not exceed 16'pér Cent, The fact that in butter 


i " 
: 1 | 


obtained. by: the hand-churning process adopted in village parts it is impossible and 
is not practicable to aVoid the higher percentage of moisture is.no justification in a 
prosecution for selling butter containing more than the permitted moisture content, 
which is contrary to the rules. 
` S. Mohan Kumaramangalam and S..Palaniswami, for Petitjoner. 1 
The Public Prosecutor (P-: s. Kailasam), for the State. mee oy a, 
‘RM.’ " ——— i Petition. dismissed. 


Rajagopalan, Ten his en quee cà ^. Achuthan Nair v. Kuppan Sah. 
28th April, 1958. . Q,R.P. No. 545 of 1956. 


Madras Buildings (Lease dnd Rent Control). Act (XX V of 1949), section 12 (1) (b)— 
Delay in filing appeal in Sms could be nee Oe Act d of 1908); section 5 
—Jf applicable. ; 

"The Madras Buildings: Tease and Rent Contes Act, 1949, is a:special or tiotal 
law prescribing its own périod of limitation for purposes. of proceedings under the 
Act and section 5 of the Lüntauon Act has no ss caer to cases of appeal- -arising 
under the Act. 


A.I.R. 1953 Bom. 35: (1856) r M.L jJ- 238; followed. pU 

M. Chinnappan Nair, for Petitioner. ET E redire 

N. Nagaraja Rao, for Respondent. REN a a | 
RM. —— |. ' Petition dismissed. 
Balakrishna Ayar, J a Mani Pillai v. State, 
` goth April, 1958. W.P. No.. -1254 0f 1956. 


Constitution of India (1950), Article 226— Powers of High Court under, in issuing. writs 
of certiorari and prohibition Proceedings which aie administrative. in character at, the ee, 
ing—If and when could become judicial or quasi-judicial at a later stage. i a 

It is not correct to say that a proceeding which is administrative in its inception 
continues to retain.that character in all its susequent stages and development. An 
order which may be. of an administrative nature in its inception, e.g., the, appoint- 
ment, of a village headman by a Revenue Divisional Officer may become a .quasi- 
judicial proceedings in its appellate or revisional stages before the Collector or the 
Board of Revenue. Writs of. certiorari and prohibition have grown in their scope 
and adaptability while retaining their essential basic features. They have-now 
acquired a degree of flexibility that would enable relief to be granted in appropriate 
cases. - 

K. S. Sankara Ayyar, for Petitioner. 

G. Ramanujam, for the Additional Government Pleader, (K ETRE and 
G. R. Jagadisan, for Respondents. 
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R.M. NE ACE oo: uA re o Rule, absolute, 
Ramaswami, F. l TEL N , P. R. ‘Subbier v: W. R. Chetty. 
1st May, 1958. E ; - c C. R.P. No. 1519 of 1956. 


Madras Buildings (Lease and Rent Control) Act (XX V'of 1949), section 4—Fixation 
of fair rent— Basis of—Rent arrived at between parties under a cc sca le E. À coyld 
be interfered with. 

Having regard to the prevalent feeling that due to the scarcity: of accommo- 
dation landlords were making tenants pay abnormal rents a special machinery 
was: provided under the Madras Buildings (Lease and Rent Control) Act, 1949, for 
fixing the fair rent of buildings on application by parties. This does not mean, 
however, that the parties are not at all free to arrange between themselves as to 
what the fair and reasonable rent should be. 

In determining ‘the fair rent, for any building there are several factors ‘to be 
taken into consideration, both generally and with reference to the pariona facts 
of each case. 

If the parties to the contract who know best 2 as, to what is the fair rent agree 
ona free and voluntary basis as to the rent, there is no reason why the Rent, Gon- 
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troller should refuse to accept it as fair and reasonable. It is only in cases where 
“an agreement or compromise has not been arrived at freely*and there has been an 
overreaching. of one party .by'the other, that the Controller can steer: 0L 
Q.R.P. Nos. 2081 and 2082 of 1951, approved. ` A 

A. Narasimhachari dnd A. N. Rajagopalan, for Petitioner. 

| R. Mathrubutham, ` "for Respondent. 


DR. M CN : —————— l ‘Petition Aind, 


Rajamannar, C.F. oa pu ; Subbiah Mudaliar v. Pakkiri. Pandaram. 
1st May, 1958., . | : : C. R.P. Nos. 1114 and 1115;of 1957. 


Madras Cultivating Tenants’ Protection Act (XXV of: 1955) and Amending Act (XIV 
of 1956), séctión 4 (1); (3) and (5 )-Application by evicted tenant ‘of land to be restored to 
possession~—Limitation for—Excusing delay in filing application—Notice' to landlord— 
Necessity. 


The Madras Cultivating Tenants Protection Act (XXV of 1955) was extended 
to certain areas, to which it did not originally extend, by the amending Act (XIV of 
1956) which came into force on ist October, 1956. It is this date that is material 
in construing the words ‘after the commencement of this Act’ in section 4 (1) of the 
main Act for purposes of calculating the period of thirty days prescribed under the 
Act-for filing aplications by tenants, in such extended areas, for restoration to posses- 
sion. It is, of course, true that the Revenue Divisional Officer i is empowered under the 
proviso, to excuse the delay in appropriate ,cases. But i in such cases the landlords 
should be given an opportunity to show cause against the application of the tenant 
to excuse any delay. Though in practice it may be inconvenient to hear the landlord 
at the time an application .to excuse the delay is presented, it should be open to them 
at least at a later stage to canvass the order of the Revenue Divisional Officer con- 
doning the delay. Once the period of thirty days prescribed under the.Act expires 
the landlords get.a vested right against any claim of tenants for restoration to posses- 
sion and any order excusing the delay and receiving such an application will have 
the effect of jeopardising the rights of thé landlord and hence they should be heard 
to show cause why the delay should not have been excused. 


GR: Jagadisan and T. S. Srinivasan, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sakara for Respondent 


. RM.. 7 ———— (o. oro Case vomited. 
Ramaswami, J. f D Qünani Ainmal v. Anandaraj. 
1st May, 1958. E C.R.P. No. 1436 of' 1956. 


Madras Buildings (Lease a Rent t Control) Act (XX y: of 1949), section 4— Fixation of 
Jair rent—Criteria—Municipal valuation for. the basic bee conclusive——Contract : bel- 
ween the parties—If relevant. 


It is now well settled that in fixing the aie rent for building under the Madras 
Buildings (Lease and Rent Control) Act, the annual valuation of the property by the 
Corporation or Municipal. Authority is not the sole criterion because that is guided 
by several factors, discernible and not discernible. Normally, except in cases where 
. abnormal circumstances are established which had made a tenant pay an unfair 
rent, presumption is that the parties might have considered the rent freely agreed 
upon between them is the fair and reasonable one fetched by properties of similar 
description in the locality. 


A. Seshachari and A. Srinivasan, for Petitioner. 
Respondent not represented. 
R.M. Petition allowed. 


Rosshodi Dyer, F. DTP -Ramanatha Iyer v. Ramachari, 


Ist, „May, 1958. rs To. : RC ED AME GIC. "No. 213 of. 1956+ 
. Provincial Insolvency Act (V: of 1520), section 51" (ay “and. (8)—Efftct of —Decree- 
holder himself purchasing the property in execution of a, decree after, presentation ofa petition 


Jor adjudication of the judgment-debtor—If gets a good title to the property. ; 


The combined effect of section BE ( 1) and (3) of the BD Insólvéncy Act 
is that in cases when properties of a judgmient-debtor'i is Sold in-execuition Of a decree 
after the date of presentation of a petition for adjudging him an insolvent 8 purcha- 
ser In good faith ets a good title to the property sold in Court-auction, but the decree- 
holder catinot get any right’ to the sale proceeds, which would vest.in the Official 
Receivér. "The'protectión thus-given to bona fide purchaser cannot therefore ‘extend 
‘to-cases when the decree-holder, himself: purchases the, property, in the execution sale 
even though he might: ‘have obtained the leave, of Court, to e and seta. DTE 


“T: S. Vythianatha-Ayyar, for Petitioner. * wh wi ete Ree a a a! dde eon 
A. R. Krishnaswami, for Respondent. eA 


CR S a CT CT NE SA 
e M, Ceban oed Th dus jl Neal. Wb ed Petition, ditmissed. 
vua ' Sy sexe PENS HORE, 4 aE e aE a TH tie a m RT 
= re at : 2r "UN i 
: bret Sate NG ES rrr EM ge g IEE aD M AG SEUEA ES E E Sah o BUS ICE CONTE FER E 
Balabishn Ayyar, P obo a 08i f es^ Mettur. Industries.) Varma, 
‘end May, 1958: tubus iris cr Puma ro + + 5 WEB, No, 110 of 31058. 


dt ; Industrial Bibl ‘(Standing Orders), p (XX of. 1946): Objedl ‘and scope. 'of— 
Ki tanding orders duly dni df Mira on ‘the s paris —If can be Mme EDS of. lower 
‘Courts. 


The. preainble to the Industrial Employment: (Standing: Orders). Act, 1946, 
explicitly ‘recites that it is expedient to require employers .to.define with precision 
thé conditions.of employmient-under them.: Reading the: Actas a whole and analy- 
sing.its provisions it is clear that.the Standing. orders adopted-in ;any.establishment 
form part.ofithe. contract between the management and every one’of its eniployees. 
‘A: standing: order validly framed in conformity:with the provisions of the:Act, cannot 
be challenged on grounds of natural justice. It.is.open to an employer to enter into a 
contract with the employee as regards the duration of the.em loyment or as regards 
the notice required for termination df service; etc., ‘subject of course to any statutory 
regulations in that regard. .Labour Courts are. only creatures of statutes ahd’. they 
have no power beyond what has been conferred on them by the relevant statutes. 
The interriàl discipline of an industrial establishment is in the hands of the manage- 
ment and the labour Court can interfere only where the Statute permits it to do so. 
It is, not open to à labour’ Court or tribunal to ignore the existing Standing Orders 
in the industry i in disputes concerning individual cases. Where the Standing Order 
in an establishment provided specifically for termination of services tlie employer is 
entitled’ to terminate‘the services ‘according to: the procedure prescribed under -it.. 
The lawful modes of terminating services of employees are still available to employer 
and there is no such rule that a. person who becomes an employee, becomes-an em- 
ployee forever, .: Morin, QM pan redes dota. ones eae 
: ‘Padmanabhan for Messrs. King and Parties: for Petitioner: " t dite ge 


“G: Ramanujam . for Thé Additional Government, Pleader, i. Veeraswamni) ‘and 
B. loire Reddy, for Tespondent, 


$7: a’ Maat, Qi UTR AE CST 9? e d 


RM.. nsp on It ades nei a Re nul atl pas. du “Rute. absolute 


ET 


Rainathandra p, 3. aa TV owe Yi s  Saxispátli' Kumar v., Périrnal. 
^ "Brd july, 1958. |: C.R.P. No, 703 of. 4957. 

“Madras ‘Court: fees and Sults, Valuation Ait’ (XI Vof 1955) , sectlons 6(3) and 25(d)— 
Sult against a number of tenants of the plaintiff? s lands for a. declaration that the tenants have 
‘no permanent’ rights of octupancy in respect of such lands—Plaint alleging conspiracy and joint 
‘denial of title by all the tenants of di ifferent parcels of lands—Court-fee payable. 
' Where a plaintiff institutes a suit against a ‘nuniber of tenants of his lands for 
‘a’declaration that the said tenarits Have no óccüparicy rights in the said lands and 
alleges that the said tenants have joined hands and have conspiréd’ together ` to ‘deny 
the plaintiff's title to the lands, the suit is’ based on a single cause of : action, viz., 
‘joint denial of title By all the‘deferidarits. To stich a case section 6(3) of the Madras 
‘Court-fees“and Suits Valuation Act ‘has no ‘application as it cannot be said that the 
‘suit embraces distinct or different catisés ‘of action. 

V. ‘Vedanthachari and T. Rangaswami_ Alyangar, for, Petitioner. 

M. "S. .Venkatarama Ayyar and tHe. Additional Governinent | Pieader (K. 
Veeraswami), ‘for ‘Respondent. 

EM. 


, , - — à l Order set aside. 
‘Ramachandra'Iyer, J. f LM Kamalambal v. 
3rd July, 1958. — X E . Xridhnassan Vadhyar. 


'C.R.P. No. 847 of 1957. 
‘Madras Culsioating "Telónis "Protection Act; (x V óf 1955) and Amendment Act (XIV 
of 1 956), section 4(5)— Effect on orders of Civil ‘Courts for possession and’ possession taken in 
‘execution ln. respect of areas to which the Act did not originally apply. . 
The: Madras Cultivating Tenants Protection Act, 1956, before its "aineid- 


“ment by Act XIV of 1956, did not apply to areas governed by the Tanjore " ‘Tenants 


‘Act of 1952. The expression, ‘date aforesaid in Explanütion. II to section 4 of 
the Act, introduced by Act XIV of 1956; tefers only to the date ‘of the Amending 
"Act arid Tit the'original Act of | 1955. "Hence where à teriant has ‘been dispossessed. 
in due execution of an order of civil Court, before the^ extension of the ‘Act to such 
-afeàs lié cannot claiin the benefit of séction 4 5) of the ‘Act,’ as the delivery effected 
‘by the civil ‘Court is binding not'only on the parties but also on the’ Revenue Court. 
. T. $. Kuppuswami Iyer, for: Petitioner." 1 
1. HY ‘Venkataraman, for Respotident. * 


EE `- RM. ` ; he o6 T Petition allowed. . 
` Furr beyon: jT e 
dujagipalan, Ramachandra Iyer FEL Sri Varadarajaswami Temple , v. 
and Ganapatia Pillal, FF. ; - Krishnappa. 
‘4th July; 1958. i . - W.A. No. 108 of 1956. 


Madras Estates (Abolition and Conversion into Ryotwarl) Act (XXVI of 1 948), section 9 
—Rule ds to ‘burden of proof—If applicable to proceedings under—Inam village—Whether 
an, estate—Onus of proof.. > 

An enquiry before a Settlement Officer ünder section 9 of the. Madras Estates 
(Abolition, and Conversion into Ryotwari) Act, 1948, either: suo motu or on appli- 
‘cation by é any party, cannot be likened: to-a- suit in a civil Court., The very nature ` 
‘ofthe ‘proceedings before the Settlement Officer ‘would exclude the normal rules 
‘to burden ‘of proof, ordinarily applicable ;to suits in the regular civil, Courts; $e 
that the party who asserts must prove. The scope and effect of an enquiry, under 
the section is also limited. — . 

In deciding whether an inam "village i is an estate: or nok the ‘Settlement Officer 
has to decide; whether the minor inams, if any, in such a village were granted in 
point of time before or after the grant of the rest of the village as a whole village. 
‘The law does, not impose any onus on any of the persons entitled to participate 
‘in the proceedings import the Settlement Officer under section à "of the. Act and 
ithe Settlement Officer is to base his conclusion on the materials on record whether 
such materials were gathered by him or Panis ui eu puy and at no Te 
will. Ex be a | factor. 
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initiated suo motu or, on Application by any person interested, the question whether 
a'given' inara village is an estate as defined in section 3 (2) (d) read with Explana- 
tion 4 thereto of the Madras Estates Land Act including. incidental questions; as to 
the point of time When minor inams, if any, in a whole inam grant of a named village 
càmie into existence, has to be decided by. the Settlement @fficer on the materials 
"generally gathered at the inquiry, and not with reference: to any question of onus 
of proof on the landholder or ryot, "whether, the onus be one of pleading: or proof. 
(1957) 1 M.L.J. 348, overruled, ' " (1953). 2 LET 586 (S. 5» distinguished. 
' Case-law reviewed. 
` © (Per contra—Ganapatia ‘Pillai, JJ. 

In proceedings before the Séttlement Officér. under section, : ‘of the,’ Madras 
Estates (Abolition and Conversion into Ryotwari) Act, there i is bor, need ‘and scope 
‘for the application of the rule as to' onus of proof, The onus of showing ‘whether 
an inam village is a grant. of à whole village or not may be a shifting one.. It is 
for the tenant to show in tlie first instance that an inam grant was of.a whole village 
or a named ‘village.’ Tt would then be for the other party to establish that the village 
falls outside the definition of ‘ estate? in section 3(2) (d) of the Estates Lagd Act 
by reason of any of the factors which would establish that the grant was not of the 
"whole village. o 

V. Vedantachari and T. Rangaswami Ayyangar, for Appellant. ELE 

The ‘Advocate-General (V. K. Tiruvenkatachari), ‘The Additional, Govern 
Else A ue eee) and T. V. Balakrishnan, ` for Respondent. , f 


LI E A dai. efie 


. M “Order modified. 

Renate C.F, and ^ 2777 177 7 77 7 2, Murugappa Chettiar v. 
` Ganapatia Pillai, Fo 7 5177, i 7, Mer tages. | Kannammai Achi. 
6th Jub; 1958. PRICE 2727 75 LBA No. 79 € of 1955. 


Civil Procedure Code (v ‘of 1998), Order, at, rule go—Setting aside sale—Who could 
dbply—i Person whose interests are’ affected by, ‘the sale, "—If would MERE another. decree- 
holder. of , the same , judgment-debtor. . mr 

"The words ‘ any person whose interests are affected by the sale. in Order: 21, 
tule 90, of the Code of, Civil Procedure,,are no. doubt very. wide and by a, process 
of literal interpretation it might be held to include, not only . other, decree-holders 
of a judgment-debtor whose property has, been sold i in execution of a decree but 
also his ordinary creditors and even prospective claimants. But this wide construc- 
tion is not ‘contemplated by the Legislature. In order to entitle a person to 
apply under Order 21, rule go of the Civil Procedure Code to set aside a sale the 
interests which are alleged to be affected by the sale should be, interests which’ are 
directly and immediately likely to be affected by the salé ard, not interests which 
thay hypothetically and remotely be affected. 

LL.R. (1939) Mad.’ -374 "(F.B.) and TLR. (1943). Mad. 577: (1943) 1 
M.L.J. 449, followed. `’ 

It will be doing violence to the principle underlying the rule to, hold that the 
‘Legislature gave the rights to apply ‘under the rule to every creditor, if only, there 
was a possibility of his not getting the full ánioüit of his decree out of the assets of 
the debtor. Hence a: mere decree-holder of'á'judgment-debtor cannot apply under 
Order 21, rule 90; Civil Procedure Code, to sét'aside a sale of the’ property of his 
judgment-debtor i in execution of a decree' óbtained by someone else. 

AIR. ‘1933 Pat.’ 445, differed: : 

R. Kesava Ayyangar and K. Parasaram, for Appellant. T T ate 

` V. Seshadri and P. S. "Chinnappa, for Respondent. ' RENS iB 


wy 


R.M. . M ———— ' ina, dismissed. 
Rajagopalan and 0s 0t 03 s tts Estate & Agency Co., Ltd. v. 
Balakrishna Aiyar; 33. . di T "role ns Commissioner of Income-tax, Madras. 
gth july; 1958." + DHT PR i R.C. No. 43 of 195 4- 


Income-tax Act (XT of roma ‘section 4-A (c)— Income arising’ in the taxable territories’ 
—Meaning of—If would include - ‘agricultural income. ' '' 

* Agricultural income’ is income even ‘though it is not disable under the 
duco ‘Act, 1922, ; if such income satisfies the definition of agricultural income; in 


, 
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section 2(1), of the Act, The concept of.i income, under. the Acti is wider than that 
of the statutory concept « of * total. income? or.‘ taxable income, .Henceiin.con- 
sidering what constitutes ' income arising. within, the taxable territories’ and-4 jinoome 
arising, without, the taxable, territories? for:;purposes of section 4-A (c), there is 
no reason, to. restrict the meaning, of. the term to taxable income only, It means 
,all income, including agricultural income or any other kind of non-taxable i income, 
‘except those that are expressly, excluded, by, the: sub-clause (&.g.) capital penis 


M. Subbaroya Ayyar, V. Sethuraman and S. PA for. Petitioner. . 
.C. S. Rama Rao, Sahib,» for. Rec Rn, uero dau or cn 
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RM. oro ape des — HERE Miser ‘accordingly. 
Renato, J. l dico chát; Amal v. "Augüsanii Gramani, 
gth July, 1958.2 i 8 670 oe eve.” C SA? No: 1246 of 1955. 


Madras Estates (Abolition and Coniersion into Ryotwari) Act (XXVI of 1948) ; section 
56(2)—Suits in respect of matters covered under— Jurisdiction of civil Courts—If. ousted. 

, Normally civil Courts have jurisdiction to try all suits of a civil nature unless 
their tognisancé is ‘either expressly or impliedly barred by any statute: Disputes’ as 
to who'is the lawful ryot in any holding under the Madras Act XXVI of 1948, is to 
be decidéd by thé Séttlement Officer under section 65(2) of, the Act. Hence there 
‘is an gopher bar’ ‘against’ the jurisdiction of civil Courts'i in régard to sich’ disputes. 
~ The question will of course be different’ where the special forum could not grant 
the prayers asked for in the suit or there has been a yjolation, of the _ Statutory 
provisiotis ; or ‘principles Of ‘ natüral' justice. ' 

UV. ‘Védanthachari . and po Rügaswami, Ajyangar, for Appellant, 


" abs A. Seshachari and A Srinivasan, for, Respondents.: f rd, bes oral 
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RM. ee vo c E eS e Mee ar Appeal niis 
Balakrishna Alyar, " MM M E Vanguard Fire & General’ ‘Thsurance 
196 Jub; 1955. poH UE Hasen pan FIN PC Ltd. v;'Ftaser &' Ross. 
oat Be Gee LR POM LE 2 "W.P. No. a of 1957. 


` Tnsirdnée “Act q V f 1938), sections KON Lad $8— Insurer, qM efe Jf 
includes a’ company ‘which’ has “suspended. business. "Ns ; 


x ty ate Se r 

i The word § insurer / E is used i in the, Insurance Act to dndude (a) persone actually 
carrying,on insurance business, .(5) persons about to commence insurance business, 
and (c) persons who: have, stopped insurance,,business and against whom claims 
or, liabilities "might ‘be outstanding. Hence the power of the;Government to direct 
an enquiry under section:33 of the Act cap be exercised even in regard;to.companies 
that were doing business, as an insurer, but which has since ceased, ito’ carry on; such 
business. | It is not necessary that ‘a company should be actually carrying on busi- 
ness at the time of the order of the Government to’ investigate "into ts affairs under 
section- 33 'of the Act and cessatioh óf business: 'by the* company Cànnót take away 
the jurisdiction'.of ‘the. :Government" uiider-the section. ' 


'" GR. Jagadisan and T. "$. Srintoasan, or Petitioner, ' TR PN 


The Government.Pleader (B. V., Viswanatha, 4»ery and. vMesirs King e 
Partridge, for Respondents.. me 


iH (O 78782 ie so "s 
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“RM... are tlh a aec e eee m A ifs ^ Boios. dismissed. 
Balakrishna Aiyar, 7... UC od On etis d os e ok PEU a ed Nallappa;z. 
15th Jub, 1958. "nl E Pare Election. Cemmissioner, Salem. 
suis 2207 a W.P. No. 891 of 1957. 


Madri District Municipales p na p. 1 920)— Rules under-—Electlon ‘Disputes 
Rules for setilement of —Rules 1(3) and 6 and Civil Procedure Code (V «f 1908), Order 18, 
rule 15—Applicability to Election Commissioner. f 

It is no doubt true that rule 1(3)"of the, ‘tules framéd for'triàl of election 
petitions under the Madras District Municipalities Act' provides’ that thé Election 
Commissioner exercising jurisdiction under the rules will be persona designata, .: This 


: fáo 

s "intended" ito shut oyt appeals añd- “revisions fróm ‘the orders ‘of the Election 
Commissioner, which ‘would ‘normally lie'if he'were/a civil Court. ' THis'does nöt, 
"however, mean ‘that the provisions'of Order 118, rule 15 of Civil 'Próceduie Code 
"are ‘inapplicable to the proceedings before the "Eléction" Commissioner under ‘the 
rules. Rule'6 of ‘the riles make it clear that'the trial of ait Election Petition undér 
the rules is to'be according to the provisions’ of the'Code of ‘Civil’ Procedure, ‘which 
means that Order /18, rule 15 of the Code will Be attracted, ` 


(1957) 'S.C.J. 297, referred: `. D ves 


There is no express provision in the rules ‘for ‘a dé‘novo trial i in'case of- change 
„of personnel of, the Election Commissioner. Hence an Election Petition’ under the 
rules can be continued by a successor Judge. 


oS ‘Mohan, Ku maramanglam, K. V. Sankaran and S. Sethuratnam, for | Petitoiier. j 


ud ee ee for. a ' tel DES 
RIM, M i E LC E dE Uh. of - itin dismissed. 
‘Balakrishna Aj fac. 0 UM Lo Des ‘Coinibatbre Spinning , &, Weaving ‘Mills v. 
24ih. Fily, 1958. E ed ZIEL an “M. S, /Sfinivasan. 


W, P No. 428 ¢ of 1 1957. 

Comibariles Act ü of 588) section; 234(6) “and ()— Business of- a 'cómpany,. is being 

‘carried on in fraud of creditors — Is ‘being carried on "Meaning, of — Power, of, Sahtar 
"under." 


' Ih order to enable the Registrar. 1o: take action: ales’ section - 2347): “Of the 
Companies Act the complaint regarding ‘the fraudulent actions of the company 
concerned should ‘reldte to the state of affairs ‘at the timé the representations are 
made to the Registrar and not to 'Sóriething Which-is a matter of past*history: The 
expression “is being carried on’ in sub-section (7) of section 234 of the JActirefers 
to the present, state of affairs and not to past events. wee aie i 


.. But in order to decide whether a complaint relates to a frauduleht;conduct 
‘which i is being carried on, it is impossible to fix the particular point of time when 
the act corüplained of was done as at that moment it is not likely tobe known to the 
‘complainant, - "Thé proper Way of lóoking: at thë matter’ is to. see ‘whether the allega- 
tions suggest a scheme or continuous set of € operations and whether the ` persons ‘who 
‘are Stated to have initiated such schemes: are ‘still ‘in ‘a position to' Continue such 
activitiés. Neither sub-section (6): nor sub-section (7) of: section 234 requires that 
the Registrar should be satisfied about the truth or otherwise of the allegations or. that 
'he should record any: finding before taking ‘action under. the section. All that’ the 
section requires is that the Registrar’ ‘should be ‘of‘opinion that the affairs’ of the 
‘company are being carriéd on in the tanner specified ‘under, ‘sub-section O 

(r956), i M.L.J., 395, referred, il RU i 

The mere fact that, certain procedura] irregularities whic were fiot; Mowever 
so material as to prejudice the rights of the, company, were .committed “by the 
Registrar in the preliminary stages.does not vitiate the, order, of appointment , of an 
Inspector by the Government. 

Re: Grosichor'iinl Weslénd Railay Terminus Hotèl “Gos 46 ; L.T. 337) referred. 
, _, The duties of an Inspector appointed under the section is not quasi-judicial 
in‘character but is only of a fact-finding ‘ature. Hence the validity of ah ‘order 
appointing any Inspector cannot be challenged on the ground: that the. mM 
inspector is ‘disqualified on the ground of bias. 
X Heati of Oak Assurance Co. v. Attorney-General, L.R. 1992 A. C.: 393 and Franklin i 

. "Minister of Town and Country Planning, L. R. (1948) A: C, Zo reférred. 

Em A Balasubramaniam, for Petitioner, : 


- The Goyernment Pleader (B. V. Visvanatha ber), V. V. Raghavan, V. Tyagarajan 
and b. V., Madian, Tor Respondents, i 


SERM. 7 L9 paatras a Uic o^ Oeo dismissed. 


DE 
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. [Supreme Court.] ee 
T. L. Venkatarama Aiyar, P. B. Gajendragadkar State of Bihar v. D. N. Ganguly. 
and A. K. Sarkar, FF. G.A. Nos. 388, 359 and 444 of 1957. 


13th August, 1958. 

Industrial Disputes Act (XIV of 1947), sections 10 and 20— General Clauses Act, sec- 
tion 21. 

“We have no hesitation in holding that the rule of construction enunciated by 
section 21 of the General Clauses Act, in so far as it refers to the power of rescinding 
or cancelling the original order, cannot be invoked in respect of the provisions of 
section 10 (1) of the Industrial Disputes Act.” 

J. N. Banerji, for Appellant in C.A. Nos. 358 and 359 of 1957 and for the 
Respondent in C.A. No. 444 of 1957. 

B. C. Ghosh, for Respondent in C.A. No. 358 of 1957. 

R. Patnaik, for Respondent in C.A. No. 359 of 1957 and Appellant i in C.A 


No. us of 1957. 
GR Appeals dismissed. 


[SUPREME Counr.] 
T. L* Venkatrama Azyar, 


P. B. Gajendragadkar and D. Marcopollo and Co. Ltd. v. 
A. K. Sarkar, FF. , Their Employee's Union. 
' 18th August, 1958. C.A. No. 134 of 1958. 


Industrial disputes Act (XIV of t947)— Reorganization of business and retrenchment 
— When proper. 

“ The first serious infirmity in the deacon of the Labour Court arises from its 
complete misconception of the appellants’ case in regard to the reorganization. 
Instead of dealing with this aspect of the case, the Labour Court has assumed 
that the reorganization was confined only to Calcutta. It is really surprising that 
such a patently erroneous assumption should have been made. 

“ The Judge has said appellants have got the fundamental right to reorganize 
their business or close a particular department or a section with a view to ration- 
alizing or economizing their business. If the reorganization scheme has been adopted 
by the employer for reasons of economy and convenience and it has been introduced 
in all the avenues of its business, the fact that its implementation would lead to the 
discharge of some of the employees would have no material ae on the question 
whether the reorganization has been adopted bona fide or not * 

The Solicitor General of India, (C. K. Daphiary), for ‘Appellant 

B. Sen, for Respondent. 

G.R. ———— c . Appeal allowed. 

[Supreme Court.] 

S. R. Das, C J., N.H. Bhagwati, S. K. Das, Govinda Reddy v. State of Mysore. 
J. L. Kapur and K. Subba Rao, FF. Cr. As. Nos. 7 and 8 of 1958. 
19th August, 1958. VR 

Penal Code (XLV of 1860), sections 302, 307, 457, 380, 392, 394, read with section 

34—Scope. 

“The argument raises an important and interesting question, namely, whether. 
the taking of the thumb impressions of accused by the police: during the investi- 
-gation and their use during the trial, would be contrary to the guarantees given 
under the Constitution. In the present case, we are relieved of the duty of'ex- 
- pressing an opinion on this question, as, in our opinion, even if this evidence were 
' excluded, the other pieces of evidence are over-whelmingly sufficient to sustain 
the conviction ° 

1952 S. GR. 1091 : 1952 S.C.J. 509: (1952) 2 M.L.J. 631, not followed. 

J. B. Dadachanji, for Appellants. 

G. Chanappa, Assistant Advocate-General, Mysore, for Repondent 

GR. ———á— Appeal dismissed. 
M—NRC ` i 


[Supreme Court.] 


S. R. Das, C. F., N. H. Bhagwati, S. K. Das, Sita Ram Goel. v. 
J. L. Kapur and K. Subba? Rao, FF. ‘Kanpur Municipal Board. 
« Igth August, 1958. C.A. No. 149 of 1958. 


U. P. Municipal Boards ‘Act, section 58 (1)—Right of appeal. ` 

“There is nothing in the provisions of section 58, U. P. Municipal Boards Act 
to prevent him from filing a suit and, if without exercising this right of appeal which 
is given to him by the statute, he filed a suit in the civil Courts to establish the ultra 
vires or the illegal character of such a resolution, it could not be urged that such a. 
suit was premature. The principle that the superior Courts may not, in their dis- 
cretion, issue prerogative writs unless the applicant has exhausted all his remedies 
under the special Act, does not apply to the suits. There is nothing in section 58 (1), 
which expressly or impliedly bars his right of a suit. The mere filing of the appeal 
has not the effect of holding the order of the Board in abeyance ". 


Appellant in person. 
C. B. Aggarwala, for Respondent. 


G. R. — Appeal dismissed. 
[Supreme Court] _ 

B. P. Sinha and S. J. Imam, FJ. Puran Mall Agarwalla v. State of Orissa. 

19th August, 1958. Cr. Appeal No. 69 of 1956. 


Opium Act (XIII of 1857)—Two “offences eiim. one transaction. 


* "The provisions of the Opium Act make it clear that possession of opium and 
transport of it contrary to the provisions of the Opium Act, or any other enactment 
relating to opium. or Rules framed thereunder, are two.separate offences. A person 
may transport opium through various agencies and yet not be in possession of it at 
the time it was transported, and on the other hand, a person may transport opium 
and yet be in possession of it. It seems, therefore ‘that where a person. transports 
opium and is in possession of it at the time he was transporting it, he commits two 
offences, one of transporting it and the other of being in possession of it, and can 
be convicted of both”. 


T. C. Mathur, for Appellant. 
N. S. Bindra, for Respondent. 


G.R. . fs —— | Appeal dismissed. 


[Supreme Counr.] 


T.L. Voiture Aiyar, P. B. Gajendargadkar 
A. K. Sarkar, FF. M. Ramappa v. Sangappa. 
D. August, 1958. ` : C.A. No. 251 of 1958. 
Constitution of India (1950), Article 191—Office of profi Pas and Shanbogs under 
— The Mysore Village Offices Act. 


Patels and’ Shanbogs were officers, who‘ were TE to their offices by 
the Government, though it might be that the Government had no option in cęr- 
tain cases but to-appoint an heir of the last holder. They worked under the con- 
trol and their remuneration was paid by the Government out of Government funds 
and assets. All these clearly established that Patels and Shanbogs held officer. 
of profits under the Government and hence the nomination papers of Messrs. Hanu- ` 
manthappa, Sidappa and, Guru Rao were rightly rejected by the Returning Officer, 
The Order of the High Court has to to be set aside and that of the Election Tribunal 
restored. 


R.'Painaik, for Appellant. 
V. R. Aiyangar, = Respondents 
. G.R. ——— Appeal, allowed. 
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Ramachandra Ayyar, J. l Vaithyan Nanjappa v, 
and July, 1958. eRamanathan Chettiar, 
~ SQ.R.P. No. 916 of 1956, 
Civil Procedure: Code: (V of TEN section 73—Sale proceeds of Execution sale under a 
morigage decree deposited into Court—If assets of ‘judgment-debtor—Other decree-holders of 
the judgment-debtor—If could apply for rateable distribution. 
Madras Indebted Agriculiurists (Repayment of Debts) Act (I of 1955); section 4, (2) 
—Payment of decree amount in instalments—Effect ' on, mortgage decrees. 
^. "Where a mortgagee decree-holder applies for sale of the security in execution 
of his decree and the sale proceeds are deposited into Court such amount would 
still be part of his security and cannot form part of the assets of the judgment-debtor 
so as to enable other simple money decree-holders to apply for rateable distribution. 
The amount in Court will have to remain intact till the entire amount.due under 
the, mortgage decree is discharged. ; Y 
It is no doubt true that section 4 (2): of the Madras Indebted Agriculturists 
(Repayment.of Debts) Act, 1955, enables a decree-holder to recover his debt only in 
instalments if the judgment-debtor i is an agriculturist. But this does not mean 
that in cases of mortgage decrees the security is split up and each of the instalments 
should be deemed to be a separate decree and the urpi if anys after each instal- 
ment is available for' rateable distribution. 
T. V. Balakrishnan and N. Vanchinathan, for Petitioner. 
Respondent not represented. | 


RM. 7. BE ecu gana ia ts m Petition allowed. 


Kaiaka Aypat, JE MESES Nagappa Chetti v. Gridaridas Tikamdass. 
T4th July, 1958. = 4 > C.R.P. No. 343 of 1956. 


Presidency Small Cause’ Courts. Ait (XV of 1882), section 38— New" Trial Full Bench 
of the Small Cause Court Powers lf cold decide a quen of fact for the first time in 
‘the New Trial Application, 


A, Full Bench of the Court of Small Gaines under section: 38 of the Presidency 
Small Cause Courts Act has no power to decide. question of fact when it first arises 
‘A before it in consequences. of its finding on another question of fact or law. If an 
-oceasion should arise before the Full Bench to come to a conclusion on a new 
question of fact the proper procedure is not to give its fresh findings of fact but to 
order a retrial at which the facts may be gone into afresh. 
LL.R. 40 Mad. 355; (1941) 2 M.L.J. 57: and (1949) 2 M.L.J. 737 
referred. 1956 M.W.N. 535 and: A.I.R. 1956 Bom. 125, pur 
P. R. Varadarajan, for Petitioner. i 


AE Va Subramanyam, for Respondent. 


RM. o. ———— .  »* Petition allowed. 
‘Ramachandra Ayar, F. "M . : Ananthakrishna Iyer v. 
22nd July, 185r, : Ramachandra Iyer. 
«oe ©  “§.R. No. 12619 of 1958. 


‘Case: fees — Value Sor purposes of —If could be di, ifferent from the value stated for purposes 
of jurisdiction —Appeals against a decree Trom a riu Sormerly in Travancore-Cochin State 
—Law applicable. 

In appeals filed i in the Madras High Cousin its Appellate Side against decr: ees 

"of. Courts in the former territories of ‘Travancore-Cochin and since transferred to 
. Madras State, the principle governing’suits filed in Madras State would govern 
‘the proceedings for purposes-of appeal. It is now well settled that the valuation 
of a suit for purposes of Court-fee and jurisdiction should be the same and Court- 
fee has to be paid on the value.stated for purposes of jurisdiction of Forum. 

S. Y. Venkatasubramaniam, for Petitioner. 


- R.M. —_—_ P4 Office note accepted. 
M-N RC 


rd 
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Ramachandra 4er, J. i Renganna v. State of Madras. 


23rd july, 1958. C.R. P. No. 421 of 1956. 

Court-Fees Act (VII. of 1870) and Madras High Court Fees Rules (1933), Order 2, rule 
13-A—Court-fees—Refund of—Circumstances—Suit filed on the Original Side of the High 
Court subsequently transferred to the City Civil Court—Suit settled out of Court-—Refund of 
Court-fee—Madras Court-fees and Suits Valuation Act (XIV of 1955), section 69— 
Applicability. 

Prior to the Madras Court-fees and Suits Valuation Act, 1955, the levy of Court- 
fees on the Original Side of the High Court was governed by the High Court 


‘Fees Rules, 1933, as amended in 1949 and in the City Civil Court by the provisions 


of the Court-fees Act, 1870; as amended in Madras, read with the provisions of the 
City Civil Courts Act of 1882. In the Court-fees Act of 1870 there was no pro- 
vision for refund of Court-fee where a suit was settled out of Court. Sections 13 
to 15 of the City Civil Courts Act, 1892, provided however for refund of Court-fees 
in certain cases. The High Court Fees Rules, 1933, after its amendment in | 1949 


_ contained a provision in Order 2, rule 13-A, for refund of Court-fees: 


Section 69 of the new Madras Court-fees and Suits Valuation Act, 1955, con- 
tains an express provision for refund of Court-fees in certain circumstances, But 
that provision could be invoked only in case of suits instituted after the coming into. 
force of the Act and not to suits instituted under the earlier enactment since repeale d 

Hence in suits instituted on the Original Side of the High Court, before the 
coming into force of the Madras Court-fees Act, 1955; though the scale of fees 
leviable was according to the Court-fees Act, 1870, the rule governing refund of 
Court-fee was rule 13-A of the Madras High Court Fees Rules, 1933, as amended 
in 1949 and refund could be directed under the said rule, even though the Court- 
fees Act, 1870, did not contain any provision for refund of Court-fee. 

Hence where a suit originally filed in the High Court is transferred to the City 
Civil Court as-a result of the enlargement of its jurisdiction, if the suit is settled out 


‘of Court, the plaintiff would be entitled to refünd of the Court-fee paid according 


to the scales provided in rule 13-A of Order 2 of the High Court Fees Rules, 1933. 

In such cases it cannot be contended thatthe rule is inapplicable, as thesuit has been 
transferred to the City Civil Court by force of Statute. Apart from questions of 
statutory provisions it is now well recognised that in cases where there has been‘ 
excess payment of Court-fees the Courts have inherent powers to direct refund of 


“such excess, On principle there is‘no difference between a case where the original 


payment of Court-fee is in excess of what is lawfully payable and a case where the 
original collection becomes excessive by reason of a ‘subsequent event like the 
settlement. of the suit. 
(1954) 1 M.L.J. 206 ; (1958) : I M.L.J. 263, referred. 
. Ramakrishna Ayyar and P. Narayanaswami, for Petitioner. 
The Additional Government Pleader (K. Veeraswami), for. Respondent. 


R.M. ——— Orders accordingly. 
Ramachandra Ayyar, F. Gopal Stores v. Arunachala Nainar. 
29rd July, 1958. C.R.P. No. 1321 of 1956. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7(2) (ti) (b) 
—Eviction on the ground of using the demised premises for a different purpose— Premises let 


Jor vending betel leaves—Crackers sold during Deepavali season—If amounts to a di efferent 


user. ` 
Where in a premises let for the business of selling betel leaves a small portion 
was used for selling crackers during a particular season like Deepavali, in addition 
to the main business, it will not amount to using the premises for a different purpose 
as contemplated under section 7 (2) (ii) (b) of the Madras Buildings (Lease-and 
Rent Control) Act. So long as the purposes of the original tenancy is not changed 
by the user and there is no. question of abandoning the: old business and starting 
a new business, the mere fact of doing side-business, during particular season, can- 
not be construed as putting the premises to a different use. 

R. Kesava Ayyangar, S. R. Krishnamacharya and K. Parasaran, for Petitioner. 

V. Srinivasan and K. Raman, for Respondent. 

M. ——— . Petition dismissed. 


25 . 
Ramachandra Ayyar, J. Mohd. Ibrahim s, Vedachala Mudaliar. 
23rd July, 1958. C.R.P. No. 1508 of 1958. 


Court-fees—Distinct causes of action—Suit by legal representative of a deceased partner 
Sor dissolution and account—Separate release executed by each of the legal representatives put 
Sorward in defence—If caifse of action becomes distinct and separate in respect of the claim by 
each of the legal representatives. 


Court-fees Act (VII of 1870), section 7 (tv-A)—Valuation under— Other document 
securing money or other property’—Meaning of—Criterion in cases of release. >` 

Where in a suit for dissolution of partnership and for accounts by the legal re- 
presentatives of a deceased partner it is contended in defence that the said legal 
representatives have executed separately release deeds of all their rights, it is no 
doubt true that the plaintiffs should seek a relief to set aside the release deeds. But 
this does not mean that each of the release deeds gives rise to a separate and distinct 
cause of action so as to compel the plaintiffs to value them as distinct subjects. The 
cause of action for an account and share of profits by a partner against the other 
partners is a single and indivisible one and the numerous heirs of a deceased partner 
are only jointly entitled to enforce the right. Where a plaintiff, one of the legal 
representatives, seeks to set aside the release documents executed by him and other 
legal representatives as a single transaction it cannot be said that there are separate 
and distinct causes of action in respect of each of the documents. 

LL.R. 25 Mad. 26, referred. 

In order to come within the scope of the expression * any document securing 
money or other property having such value’ in section 7(iv-A) of the Court-fees 
Act, 1870, the document sought to be set aside must itself have secured money or 
property (e.g.) conveyance or release operating as an extinguishment of the right 
of the person conveying or releasing. 

A.l.R. 1938 Mad. 824, referred. 


In cases of release the value of ‘ the property secured’ is the value of the pro- 
perty released and not the value received as consideration under the release. 

ALR. 1929 Mad. 668 ; (1950) 2 M.L.J. 268, referred, 

Hence where a partner receives a certain sum and releases his rights in the 
partnership, ina suitto set aside the release and for accounts, the value of the pro- 
perty is not the amount mentioned as consideration received under the release deed, 
but the value of their right to obtain the relief. by way of accounting. It is the ac- 
counting that has got to be valued, even though the plaintiff may have to refund 
what has been received under the release when it is set aside and accounts are taken, 


R. Gopalaswami Ayyangar, for Petitioner. 


R. Ramamurthi Ayyar and the Additional Government Pleader (K. Veeraswami), 
for Respondents. 


R.M. ——— Petition allowed. 
Balakrishna Ayyar, F. Narasimhan v. Election Tribunal, Madurai; 
1st August, 1958. W.P. Nos. 182 and 183 of 1959. 


Representation of the People Act (XLII of 1950), section 83 and section go (5)—Scope 
of before and after amendment by the Amending Act XXVII of 1956—Power of Tribunal to 
allow amendment of particulars—Complaint that dead persons were impersonated—List—If 
could be added to. 


Section 83 of the Representation of the People Act, 1950, as it stands 
now after its amendment in 1956, does not empower an Election Tribunal to allow 
amendment of particulars as did sub-section (3) of the former section 83 of the Act. 
Section 90(5) of the Act expressly prohibits the Tribunal from allowing an amend- 
ment which will have the effect of introducing particulars of corrupt practice not 
previously alleged in the petition. 

In cases where an Election petitioner alleges that dead persons were imper- 
sonated at the election and gives a list of names of the persons who were dead at 
the time of the election according to him, he cannot be permitted later to enlarge 
the list by introducing further instances of dead persons being impersonated. Where 


> 26 


it is alleged that-there has been impersonation, the names of persons who are said to 
have been impersonafed must be furnished before the period of limitation fixed 
under the Act or Rules. Thereafter new names cannot be added to the petition. 
(Nature of an Election Dispute and scope of a ee dace 
. 1957 8.C.J. 297, distinguished.. . . .. : o 
(1958) r M.L.J. rro, referred. NECI UN 
.V. P. Raman, for Petitioner. : Rs v 
C. S. Swaminathan, for Respondent. 


R.M. ; f © — j : Moa Petition allowed. 


Ramachandra Ayyar, jc aaee Abdul Sakur Sait v. 
ae August, 1958. QE us Srinivasan: 


GR. P. No. 1306 of 1955. 

Madras Buildings (Lease and Rent Control) Act (XXV of x949), section 7(2)— Wilful 
default—Rent paid by: cheque—Cheque dishonoured—When wilful’ default. 

It ‘is the duty of a tenant to pay the rent in cash. But it is open to the land- 
lord to accept a cheque from the tenant äs a conditional payment. Where the 
cheque paid by thie teriant is dishonoured ‘there is clearly a default and it is not open 
to the tenant to contend that the cheque would have been honoured if the Jand- 
lord had presented it earlier to the bank for encashment. When a tenant commiits 
a default in payment of rent and issues a cheque knowing that it would not be 
honoured, it cannot be anything but -wilful default, ; 

: T. S. Raghapacharlar and; T. V. Ramanathan, for Petitioner: ; 


C. Govindaraja Aangan, C. au and N. Nagaraja Rao; for CSI ONE 


.OROM. : ———— *' Petion dismissed: 

- - Govindarajulu v. Lala. 

Ramaswami, F. ` - C. M.P. No: 3807 of 1958, 
5th August, 1958; — ^" : : <- (ČR: P. No. 1540 of 1956), 


Madras High Court p Side Rules, rule 41-B-—High Court- 
to file a Civil Revision Petition dismissed for default. 


The combined effect of rule 41-B of the Appellate Side. Rules and Orden 41, 
rule, 19(1) of the Code of Civil Procedure is to invest the High Court with power 
io restore to file a Civil Revision Petition which has been: dismissed for default, 
provided, of course, it is proved. that the , petitioner was prevented . by sufficient 
cause from appearing at the time of the hearing. : 

[(1941) 2 M.L.]. 88 and (1942) 2 M.L.J. 356 held not good law in view of the 
Amendment of the Appellate Side Rules i in 1946]. 

(Uy. “Balasubramanian, for Pétitioner. ' 

R. Ramamurthi Ayyar, for Respondent. 





—f can. restore 


NM as ui en Petition allowed. 
Ramachandia Ayyar, J. 0. 700077 Ramaswamy v. Perianna. 
“7th August, 1958. on C.R.P. No. 82 of 1957. 


Madras Cultivating Tenants ' Proiéction, Act (X V of 1955), section 3.(4) (a)—Reti- 
tion for. eviction of tenant on the’ ground of default à in payment of rent agreed upon—Power of 
Revenue Court to grant remission. 

In the absence of any statutory provision, enabling an authority to grant re- 
mission, it is always a matter of grace by the landlord. A Revenue Court under 
the Madras Cultivating | Tenants Protection Act has no power ‚to grant remission 
of the agreed rent due by à tenant or any portion of it on the ground of failure of 
crop. The Court has to ascertain the arrears of 1 rent due on the basis of the con- 
tract between the parties and the only remedy, if any, open to.the.tenant is to apply 
for fixation of fair rent under the provisions. of the Act. 


G. Ramanujam and A. Narayanaswami, for Petitioner. 
ES Sundaresan, ` Amicus curiae. SE . 
R. M. |. , ; : —— "E . | Petition.allowed- 


àj ; 
[Supreme Court.] 3 
B. P. Sinha, Syed Fafer Imam . Ram Prakash v. State of Punjab. 
and K. N. Wanchoo. FF. Cr. Appeal No. 77 of 1958. 


2nd September, 1958. 

Evidence Act (I of 1872)—Retracted confession—Corroboration. - 

“The Evidence Act nowhere provides that, if the confession is retracted, it 
cannot be used against the co-accused or the confessing ‘accused. The amount of 
credibility to be attached to the retracted confession, however, would depend on 
the circumstances of each particular case. . . As a matter of prudence and 
practice a Court would not ordinarily act upon it to convict a co-accused without 
corroboration. We are satisfied that the confession was voluntary”. 

' Harnam Singh, for Appellant. 

Har Prasad, for Respondent. 


Appeal dismissed. 
[SUPREME Counr.] 
T. L. Venkatarama Aiyar, B. P. Gajendragadkar : Dr. S. Dutt v. 
and A, K. Sarkar, JJ. Delhi University. 
grd September, 1958. - C.A. No. 229 of 1956. 


Arbitration Act (X of 1940), section 17-—Specific Relief Act (I of 1877), section 21 (b) 
Interpretation of phrase ** any dispute? — Delhi. University Act, section 45. 

** When a decree is passed according to the award which, if the award is un- 
exceptionable, has to be done under section 17 of the Arbitration Act, the decree 
will direct that the appellant be treated as still in the service of the respondent, and 
it would thus offend against section 21 (b) of the Specific Relief Act. The award 
involves a legal proposition which is clearly erroneous." 

* The words any dispute occurring in section 45 of the University Act would 
include a dispute as to claim for reinstatement and would, therefore, give the arbi- 
trator power to order reinstatement.” Dealing with this contention, it was held 
** We do not think that analogy can be drawn from the wording of the Industrial 
Disputes Act. "That Act is concerned with considerations which are peculiar to it. 
All considerations that apply to such an award cannot be said to apply to an award 
under the Arbitration Act, the provisions of which alone govern arbitration under 
the University Act”. . -> 

N. C. Chatterji, for Appellant. : 

Attorney-General of India (W. C. Setalvad), for Respondent. MENS 

——— € Appeal dismissed. 
[Supreme Courr.] . 


Syed Jafer Imam, S. K. Das - £ State of Uttar Pradesh v. 
and J. L. Kapur, j 7. ; : Hari Kishan Bakshi. 
- 9th September, 1958. : Cr. A. No. 27 of 1956. 


Approver’s Evidence—Sufficient evidence to corroborate. 


“ The High Court did not refer to this evidence although it was evidence on 
one of the most crucial aspects of the prosecution case. If there was nothing else 
on record, this corroboration would have been sufficient to connect Harikishen 
Bakshi with the murder of the two ladies. There are, however, other circums- 
tances to corroborate the approver. It has been necessary to refer to the evidence 
in some detail because the High Court judgment made no reference to all this evi- 
pie and the-conclusions reached by the High Court are not supported by the 
evidence. 


We have examined the evidence of the. approver and we find nothing in- 
herently untruthful in the story which he has told, but because his evidence must 
be regarded as tainted evidence, we would not convict an accused person on his 
uncorroborated testimony. “In the present case, not only was his evidence truth- 
ful, but he had been amply corroborated both concerning the general story told by 
him and the connection of Hari Kishen Bakshi with the two murders in question.” 

S. P. Sinka, for Appellant. . : 25 

$. P. Verma, for Respondent. 

—— Appeal allowed, 
M—N.R C i ° 
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[SuenEME rr EE 
Syed Jafer Imam and F. L. Kapur, FF. Dr. Sailendranath Sinha v. 
. « IIth September, 1958. Jesoda Dulal Adhikary. 

Gr. A. No. 28 of 1956. 

Companies Act (VII'of 1913), section 237 (1)—Construckion—Sanction of Judge if 
necessarily for prosecution under. 

“ Section 237 (1) of the Companies Act requires a Judge to give the offender 
an opportunity before he gives a direction for prosecution by the liquidator. What- 
ever may be the case of a liquidator under voluntary winding-up, sub-section (1) 
of section 237 makes no such provision in the case of compulsory liquidation. 
The section contains no such words which indicate that such a prosecution can- 
not be instituted by a liquidator without the sanction of the Judge or that the Court 
cannot take cognizance of a complaint without such sanction or direction ” 

Rana Deb Choudhary, for Appellant. 

B. Sen, for Respondent State. 


—— Appeal dismissed. 

: [SUPREME Court.] i 
Syed Jafer Imam and F. L. Kapur, FF. Bhajahari Mondal v. 
11th September, 1958. State of West Bengal. 


Cr. A. No. 29 of 1956. 


Penal Code (XLV of 1860), sections 161, 165-A—Spectal Court—— Jurisdiction — 
Section 4 (2), Prevention of. Corruption Act. 

* ft cannot be said that merely because the abetment of an offence under sec- 
tion 161 was specified in the Schedule to the West Bengal Act, Section 165-A must 
be deemed to have been specified therein. It appears that under the notification, 
the case distributed to the Special Court for the appellant’s trial was for a non- 
existing offence. . . the crucial date for the purpose of determining the juris- 
diction of the Court being when the Court received the record and took cognizance 
of the case, and steps-in-aid of the progress of the case and not when the evidence 
began to be recorded. 

The conviction and the whole proceedings i in the case, therefore, by a Court 
which had no jurisdiction to try the case against the appellant, are null and void.” 

S. C. Isaacs, for Appellant. 

B. Sen, for Respondent. 

Appeal allowed. 

[SUPREME Counr.] . 

S. R. Das, C.F., N. H. Bhagwati, B. P. Sinha, Moran Mar Baselios Catholics v. 

K. Subba Rao and K. N. Wanchoo, FF. T. P. Avira. 

12th September, 1958. C. A. No. 267 of 1958. 
' Res judicata—Valid JNotices—Inter-pleader suit. 

** We have come to the conclusion and we hold that the case with which the 
plaintiffs have come to Court in the present suit is that the defendants had become 
heretics or aliens or had gone out of the Church by establishing a new Church be- 
cause of the specific acts and conduct imputed to the defendants in the present suit. 
and that the charges founded on those specific acts and conduct are concluded by 
the final judgment of the High Court of Travancore in the inter-pleader suit which 
operates as res j judicata. On the materials placed before us, we feel satisfied that the 
notices were served on all the Churches including those which sided with the plain-. 
tiffs and that there was no adequate ground for rejecting the finding of fact arrived 
at by the trial Court on this question after a fair and full consideration of the, evi- 
dence on record. 

In our opinion, the M. D. Seminary meeting was properly held and the first 
defendant who is now the sole appellant before us, was validly appointed as the 
Malankara , Metropolitan and as such becomes the ex officio trustee of the Church 
Pee 

. K. Nambiar, for Appellant. 
T N. Subramania Ayyar, for Respondent. 


Appeal allowed. 
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[Borsa Cou&r.] . 
` B. P. Sinha, Syed Jafer Imam S. Veerabadran Chettiar b. 
and F. gx Kapur, Jj. — > E. V. Ramaswami Naicker. 
25th August, 1958. . ; Cr. A. No. 49 9 of 1956. 
-a Penal Gode (XLV gf 1860), section 295—Gist of offence under. ., ^. 


The only question for determination in this appeal was whether the petition 
of complaint, disclosed a prima facie offence ‘under section 295 of the Penal 
Code. All thé Courts below took the view that it did not, and on that ground the 
petition stood summarily dismissed before evidence pro and con had been recorded. 

In our opinion, placing such a restricted interpretation on the words: of such 
general import is against all established canons’ of construction. Any. object, 
however trivial or destitute of real value in itself, if regarded sacred by any: class 
of persons, would come within the meaning of the penal section. _The action com: 
plained of against the accused persons, “if true, was-foolish, to, put it mildly, but as 
the case has become stale (more than five years:‘since the petition was dismissed), 
we do-not direct further inquiry into this’ complaint.’ d 


OO R 'Gañapath iy Iyer, for RPR i 
Respondent, ex partes „o M e hod 
GR. =; ng SM Appeal dismissed, 


Ganapathia Pillai, F. S. Ë , Kali Ammal v. Ranga Vilas Mills, 
arst July, 1958. DES ; Coinibatore. 


A.A.O. No. 322 of 1958: 
` Workmen’s Compensation’ Act ( VII of 1928), section 3—Compensation for workman, 
injured— True test. 

‘The true principle under which ain ‘employer i is liable to pay compensation for 
injury sustained by a worker under the Workmen’s Compensation Act is not only 
that the injury should be sustained in the course of the employment but also that 
it should have arisen out of his employment which means that the injury should 
have been sustained as a direct result of the discharge of the ditties of the worknan: 

‘Messrs. Row and Reddy and A, Madhavan, for Appellant. 
M. R. Narayanaswami and C. Ramanathan, for Respondent. 


R.M.. —— ~ Appeal dismissed. 
Rajagopalan; J. - Abdul Rahim &: Co. v. Secretary, 
agit July, 1958. i PN A. Dt. Beedi Workers! Union: 


-W.P. No. 998 of 1957. 


Industrial Dispute Act (XIV of ON "section 2 Pe —Workmen ss aR TN do 
delermine. 

Iti is now well settled that the expression ‘employed ? in the definition of the 

term ‘workmen ° in section 2 (s) of the Industrial Disputes Act, requires that there 
should be a jural relationship of master ‘and’ servant between the employer and 
employee. The proper test whether such a relationship exists or not is to see whether 
the employer has authority to control the manner of execution of the work by the 
employee. Whether or.not this is the sole tést, this test should be satisfied before 
it could be said that there is a relationship of master and servaüt between the pàr ‘ties, 
The nature of the industry, the activities of the labourer, the naturé and quantum 
of control are ‘all relevant factors. The fact that payment of labour was on piece- 
work basis, or that the workmen took the assistance of other persons are not inconsis- 
tent with the existence of such relationship. 
. (Case-law reviewed ; duty of tribunal to afford opportunity ‘to the employer to` 
adduce evidence of their capacity.to pay or bear the burden of any increase in 
wages sought to be imposed on them pointed out). r, 

M. K. Nambiar, K. K. Venugopal and C. Govindaraja Ayyangar, for Penton. i 


The Additional Government Pleader (K. Veeraswami), S- Mohan Kumara- 
mangalam, K. V.. Sankaran and A. K. da da for Respondents 


R.M. : Hesse f f Rule absolute, 


M—NRC . 


T S 36 
Rajagopalan, J. | | — Ahmed Hussain & Sons v. 
24th Jul», 1958. | ` Industrial Tribunal; Madras. 


W.P. Nos. 234 and 244 of 1958. 

Industrial Disputes Act (XIV of 1947), section 2 (s)—' Workinen employed ?—Who 
are—Firm of beedi manufacturers giving raw materials to an intenna who employs work- 
men to roll them—Workmen if employed by the. firm. . E 

Where a firm of beedi manufacturers entered into a cobitact with an inter- 
mediary under which they supplied, him the, necessary tobacco and, beedi leaves 
for purposes of being rolled: and delivered andi the necessary labour ‘for the same 
should be employed. by the intermediary in a place.to be chosen by him and the 
necessary license for thé same should,be obtained by him, the payment for the, beedis 
rolled and delivered being made at a stipulated'price less the cost. of materials sup: 
plied, the relationship between the firm and the intermediary, is not that of master 
and servant but is one of an independent. contractor. Hence such intermediaries 
will not come within, the definition of ‘ workmen ? in section, 2. (s) of the, Industrial 
Disputes Act as it could not be said. that the intermediary was employed, by.the,firm, 
As a consequence there could be no privity of contract express or implied as between 
the firm and the workmen employed by the intermediary to roll the beedis ás such 
workmen are not employed by the firm. The disputes between the' workmen and 
the firm cannot be an industrial dispute within the scope of the Industrial PEPES 
Act., |: 
f M. K. Nambiar; K. K: Venugopal and S. C. Doraiswami, for ‘Petitioner i iti W.P. 
No. 234 of 195 8. .. 

K. We Fenkatasibronania Ayyar and A. C. Srinivasan, for Petitioner i in W. P. No. 
244 of 19 

The S eiditional Government Pleader (K. Veeraswami), S., Mohan, ‘Kumarainan: 
galam and K. V. Sankaran for "Respondents in both. REUS i 

. D —— 2, Rule übsolite. 


Rajagopalan and 070 0— , ME: p nar AVe Chettiar v. 
Balakrishna 'Ayyar, FF., Wert de . Cominissioner of Incomé-tax: 
' 6th August, 1958. ^": ^ RAC. No. 55 of 1954: 


Income-tax Act (XI of 1922), section 9 (i) and | Colon Municipal Council Ordinance— 
Property tax paid to Colombo "Municipality on the properties in Geylon—If a permissible de- 
duction in computing the rental income from such properties—* Annual charge’—Meaning of. 

To constitute/any payment as a payment in respect of ‘an annual chargé? 
within the meaning of section 9 (1) (iv) of the Income-tax Act there should. be both 
a liability to pay and.a charge on the property to pay such liability. The charge 
can be contractual or statutory, express or. implied. , Hence. unless the payment 
of any annual property tax to any Municipality is charged on the pr operty,, it can- 
not come within the expression ‘ annual charge ’ in section 9 (1) (tv) of the Act. 

Under the provisions ofthe Ceylon, Municipal Ordinance an owner of a house 
is under a legal liability to. pay, the municipal rates assessed on` his property. The 
tates are annual, but there is-a provision for payment of. thé rates in instalments. 
Provision is also made for recovery of the rates in cases of non-payment. But there 
appears to be no specific provision, ‘as under thé Madras City Municipal Act or 
the Madras District Mureipatities Act, Which makes the tax.a first, charge : on the 
house property. 

The word ‘ charge’ in the statutory expression ‘annual charge ^ in section 9 
(1) (iv) of the Income-tax „Act connotes something moré than a mere liability to 
pay or annual payment. 

Having regard to the provisions of the Ceylon. Ordinance"aforesaid the pay- 
ment of Municipal rates by an assessee on his property in Ceylon cannot consti- 
tute an ‘ annual charge’ and as such is not a permissible deduction under section 

9 (1) of the Income-tax Act. : B ‘ 

(1957) 31 I.T.R. 545, differed. i : 

(1950) 18 I.T.R. 516, referred. 

. V. Viswanatha Ayyar and S. Narayanaswami, (or. Petitioner. 
C. S. Rama Rao Sahib, for Respondent. TET 
R.M. : Sea asa Answer accordingly. 


$t ` 


Ramaswami, J. , l ; Sachindranath Chatterjee d: 
7th August, 1958. : State of Madras. 
: S.C.M.P. No. 102 of 1958. 


Civil Procedure Code (V of.1908), Order 45, rule and Order 12, rule 3 of the Supreme 
Court Rules —Failure to Furnish security as ordered under within the time—Power of Court 
to extend time for ‘sufficient cause. 


'It is no doubt true that Order 45, rule 7 of the Code of Civil Procedure 
limits the discretion of the Court to grant extension of time to a maximum of sixty 
days beyond the ninety days time an applicant would have as a matter of right 
to deposit the security ordered by Court in an application for leave to appeal to 
the Supreme Court. But rule 3 of Order 12 of the Supreme Court Rules, ‘cor- 
responding to the former rule g of the Privy Council Rules, enables the Court deal- 
ing with such an application to grant extension of time and pass such orders as the 
justice of the case requires. This rule of the Supreme Court will prevail over the 
provisions of Order 45, rule 7 of the Code of Civil Procedure. 


Hence the High Court has power to extend the time for furnishing security 
in such cases if sufficient cause is’ shown though such power will be exercised only 
in very proper cases. i 

(1956) 2 An.W.R. 106 ; A.LR. 1958 Pat. 236, referred. 


A. S. Sivakaminathan, for Petitioner. 


R.M. ——— Petition allowed. 
Panchapakesa Ayyar, F. . . ^ Manickam v. Sandanam. 
8th August, 1958. Í C.R.P. No. 726 of 1957. 


Madras Court-fees and Sults Valuation Act (XIV of 1955), sections 6 (3) and 7 (2) 
—Suit by landlord against a number of lessees—Causes of action distinct and several —Court- 
See payable. 

If a person sues several lessees who are recalcitrant, for recovering possession 
of the several holdings leased out to them, the causes of action against each lessee 
is different and distinct, relating to each lease and holding and Court-fee should 
be paid separately in respect of each holding under section 7 of the Act even though 
the reliefs may be clubbed together under section 6 (3) of the Madras Court-fees 
and Suits Valuation Act. Mere ownership of the land by the same person or grant 
of leases at the same time is irrelevant for the purpose. Cases of conspiracy 
among several tenants to defeat the claims of the landowner might however stand 
on a different footing. 

(1958) 2 M.L.J. 94; (1958) 2 M.L.J. 17 (N.R.C.), distinguished. 

P. S. Srisailam, V. Rainam and V. S. Ramakrishnan, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), for the State. 


R.M. ——— ‘ Order modified. 
Rajamannar, C.F. and Ganapathia Pillai, 7. mE Radhakrishnan v. 
: 8th August, 1958. Union of India. 


Appeal No. 767 of 1954. 


Hindu Law— Joint family debt—‘Avyavaharika debt’—Income-tax levied on father- 
assessee on an estimated basis—If an avyavaharika debt. 

It is now well-settled that in order to constitute a debt an ‘ avyavaharika debt’ 
in Hindu Law there should be an element of moral turpitude involved in the debt. 
Merely because a debt'is one which ought not to have been contracted in a strict 
sense, it would not amount to avyavaharika. ; 


Where the father of a Hindu joint family has been assessed to income-tax by 
the Authorities on an estimated basis, because they felt that the actual income was 
more than what was shown in the return and no inaterials were placed before them 
to ascertain the true income, it cannot be said that the assessment actually made 
is a penalty or fine for concealment of income. ` The tax due on the basis of such 

M—NRCG ° 
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an assessment is not an avyavahrika debt and the sons are liable to discharge the 
same out of the joint *family assets. 


R. Gopalaswami Ayyangar and O. K. Ramalingam, for Appellant. 


The Government Pleader (B. V. Viswanatha Ayyar), C. 5 Rama Rao Saheb and 
S. Ranganathan, for Respondent. 


R.M. Da : Appeal discas 
Rajagopalan and Balakrishna Aiyar, FF. — . . State of Madras v. 
20th August, 1958. Peria Pappammal. 


W.P. No. 1176 of 1956. 


Madras Estates (Abolition and Conversion irito Ryotwari) Act (XXVI of 1948)— 
Application Jor ryotwari patta in respect of lands liable to submersion—Factors to be consi- 
dered in deciding whether the land is tank-bed land or not. 


In respect of lands near a tank-bed that are liable to submersion when the 
tank is at full level the initial presumption, which is however rebuttable, is that the 
lands form part of the tank-bed. But in many cases it may not be so. Even lands 
that are liable to submersion could be privately owned as patta lands in ryotwari 
areas. The position in this respect in zamindari villages can in no way be different. 


But the presumption as aforesaid will not apply to cases where such lands are 
registered as wet under another source of irrigation or where the depth of the water 
likely to stand on the land would be very little or the period of submersion- would 
be very short. But these are matters that ought to be decided on the basis of 
reliable and accurate data. While abandonment of the tank might entitle the 
conversion of its bed into ryoti land or even into private land, mere disuse of the 
tank due to neglect in maintaining it in proper repair will not amount to abandon- 
ment. 

Factors like registration of such lands as ryoti land and dedi with the lands 
as such for a long number of years or cultivating the lands continuously for a long 
period will all be valuable pieces of evidence to decide whether patta could be issued 
in respect of such lands. But fugitive cultivation of pieces of land in tank-beds 
during dry season cannot be treated as evidence that the land is patta land. While 
the use of expressions like ‘kolam korvai’ or ‘kulam punjai' may not be conclusive 
still continuous use of such descriptive terms might suggest that the. land is 
regularly cultivated and assessed to dry rates. 

The Additional Government Pleader (K. Veeraswami), for Petitioner. . 


R. Kesava Ayyangar and K. Parasaran, for Respondent. 


R.M. | . ———— "Peüition allowed. 
Somasundaram, F. - . Public Prosecutor v. 
arst AE 1958. Rajagopal Nàidu. 


Crl. Appeal No. 379 of 1957. 


Criminal Procedure Code (V of 1898), sections 249 and 403— Effect of withdrawal of 
a summons case against an accused—Fresh charge-sheet for the same offence filed against 
accussed and others—Legality. 

A prosecution was launched against an accused for an offence under section 
14 (c) of the Madras Entertainments Tax Act and it was discovered after the evi- 
dence of the prosecution that there were other partners with the accused in the 
business. Hence the Assistant:Public Prosecutor filed a memo. stating that the 
proceedings might be stayed under section 249 of the; Criminal Procedure Code 
and that a fresh charge-sheet will be filed against the accused and his other partners. 
On such a fresh prosecution being filed the other partners were acquitted and thé 
case against the original accused alone was directed to be tried. 

Held.—Section 249 of the Code would apply to cases instituted otherwise than 
on a complaint and the effect of an order made in pursuance of the memo. of the 
Assistant Public Prosecutor in the instant case, which was on the basis of a com- 
plaint by the Assistant Commercial Tax Officer, is that it will amount to withdrawal 
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of the complaint under section 494 of the Code though the words ‘ withdrawing 
the complaint? have not been used. In a summons case When the complaint is 
withdrawn the only order that can be made is to acquit the accused and he cannot 
be tried again for the same offence and section 403 will be a bar to such a 


prosecution. ` ë ` 


The Public Prosecutor (P. S. Kailasam), for Appellant. 
R. Aravamuda Ayyangar, for Accused. Hats 


R.M. —— ; Appeal dismissed. 


Somasundaram, J. f Küppammal, In re. 
22nd August, 1958. Cir]. Mis. Pet. No. 834 of 1958. 


Suppression of Immoral Traffic in Women and Girls Act (CIV of 1956), section 13— 
Special Officers under, to deal with offences under the Act-—Police Officers below the rank speci- 
Jied—1f could investigate offences under the Act—‘ Dealing with offences ’—If includes 
investigation. 

Section 13 of the Suppression of Immoral Traffic Act, 1956, which came into 
force on 1st May, 1958, provides that offences under the Act have to be dealt with 
by the Special Police Officers specified for the particular areas in that section. . An 
investigation of an offence under the Act by any Police Officer, below the rank of 
the Special Officers mentioned in the section, will be illegal and no prosecutions can 
be laid on the basis of such an investigation and report. The expression ‘ deal with 
offences under the Act’ in section 13 cannot be interpreted to exclude investigation 
though the expression is not used in the section. The expression ‘ dealing with the 
offence ’ is wider than ‘ investigation * and includes an investigation, without which 
there could be no dealing with the offence. Hence the investigation of an offence 
under the Act has to be by the officers of the rank specified for the area and not by 
any Police Officer. ` s De 

It is no doubt true that there is nothing wrong in a Court taking cognizance 
of the offence on such a charge-sheet filed, but when the invalidity of the investi- 
gation is brought to its notice, at an early stage steps have to be taken to have the 
illegality cured and the defect rectified by ordering re-investigation according to 
the law. : : 


P. Venkatachari, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), for the State. 


R.M. —————— Orders accordingly. 
Rajagopalan and Ramachandra Iyer, FF. Sundaram Motors (Pr.) Ltd. v. 
2nd September, 1958. . State of Madras. 


T.R.C. Nos. 233 to 236 of 1956. 

Madras General Sales-tax Act (IX of 1939), section 2(h) and (i) and Turnover and 
Assessment Rules, rule 4(3) and notifications issued thereunder—Sale and works contract— 
Taxing works contract on 70 per cent. of the turnover—Validity. 

It is now settled law that * works contract’ as such cannot amount to' a sale 
of the materials involved or absorbed in the execution of the work and a power to 
tak sales cannot be extended to transactions which are not sales by merely enacting 
that they shall be deemed to be sales. But ifin any case a works contract includes 
sale of goods, the levy of sales-tax on such sale will be proper. 


Whether in any case of a works contract there is a sale of any component part 
involved is a question depending on the facts of each case. To tax a works contract 
at a particular percentage of the turnover, even though such a procedure was sanc- 
tioned by any provision of the Act, Rule or any notification, is illegal as the State 
Government lias no power to legislate and tax works contract treating any 
portion of it as sales. 


(1955) 1 M.L.J. 87; 9 S.T.C. 55, followed. 


Even in such cases the cost of materials which got used up in the carrying out 
of the work cannot be treated as ‘ sales’ as there is no transfer of property to the 


. 
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éustofner às such. Where parts are supplied at a státéd price, there inày be a sale 
of such parts. But where parts are fabricated by the contractor in the course of 
carrying out the works contract and there is no agreement between the parties that 
such parts would be treated as sold ‘separatim °’ the mere incorporation of such 
parts in the larger property, the subject-matter of the works @ontract, cannot amount 
to sale of such parts merely because the larger property is delivered to the customer 
after the work on it is completed. 


K. V. Venkatasubramania Ayyar and. N. R.. Govindachari, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and the Additional Govern- 
ment Pleader (K. Veeraswami), for Respondent. 


RM. nE —— Orders accordingly. 
Rajagopalan and Balakrishna Ayyar, FF. Krishnaswami Naidu v. 
5th September, 1958: Commissioner of Income-tax. 


: R.C. No. 8 of 1954. 

Income-tax Act (XI of 1922), section 4 (1) (b) (i)—Jncome accruing or arising in India 
—Contractor getting financial aid from assessee on certain terms—Payment of commission — 
Contracts executed outside India—Assessee resident in India and receiving the commission— 
Facis and circumstances to decide whether the assessee’s commission accrued or arose in India. 


A contractor entered into a contract with the Army Authorities for constructing 
-certain buildings in a place outside India (former State of Mysore). For purposes 
of finance he entered into an arrangement with a financier at Madras and agreed 
among other terms that the financier would be paid a commission of 10 per cent. 
on the total values of the work executed by the contractor, the amount payable 
being calculated on the amount of the bills as finally passed and accepted for 
payment by the concerned authority which was also outside India (viz., former 
State of Mysore). . i l 

The amount received by the assessee (financier) as commission was sought to 
be assessed to tax. i U 


Held:—In order to decide whether the income arose or accrued. in India the 
place of formation of the contract and the place where the right to receive the com- 
mission arose are all relevant, though not conclusive. : 


In the instant case the primary source of the commission received by the assessee 
was the payment of the bills by the authorities at Mysore and the right to receive 
the commission arose as and when the-bills are passed for payment by the authorities 
at Mysore and as such the income of the assessee under the financing arrangement 
accrued to him in the former Mysore State and not in British India (asit then 
was), and was not liable to be taxed under the Indian Income-tax Act. 


6 LT.R. 521; 6 L'T.R. 584; 18 L'T.R. 58 ; 18 LT.R. 333 and 26 LT.R. 
27, referred. i ) 

T. V. Viswanatha Ayyar and S. Narayanaswami, for Petitioner. 

C. S. Rama Rao Saheb, for Respondent. 


P R.M. 2l Answer accordingly. 
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{Supreme Counr.] l . nA 
T. L. Venkatarama Ayyar, P. B. Gajendragadkar — * Sirajul Haq Khan v. 
and A. K. Sarkar, 77. Sunni Central Board of Waqf. 
16th September, 1958. 3 C. A. No. 121 of 1955. 


U. P. Muslim-Wagfe Act (XIII of 1936)—'* Wakf property”. 

Upholding the finding of the Allahabad High Court, the appeal of the 
appellants is dismissed as time barred. The High Court rightly held that the 
properties in dispute were constituted as Waqf properties, as defined in the U. P. 
Muslim Waqfs Act of 1936. 

S. K. Dhar, for Appellants. 

Chaudhry Niamat Ullah, for Respondents. 


G.R. ——— `` Appeal dismissed. 
[Supreme Court. ] n 
S. R. Das, C.F., N. H. Bhagwati, B. P. Sinka, Shri Kharaiti v. 
K. Subba Rao and K. N. Wanchoo, FF. ] Union of India. 
18th September, 1958. Cr. Appeal No. 38 of 1958. 


Citizenship Act (LVII of 1955), sections 5 and 9—Scope. 


* We are not going to consider in this appeal whether the order passed by 
the Government of India under section 9(2) of the Citizenship Act is liable to be 
set aside. . 


* 'There is, therefore, no force in this appeal and it is hereby dismissed.” 
R. S. Saluja, for Appellant. 
The Additional Solicitor-General of India (H. N. Saal); for Respondent 


G.R. ——— - Appeal dismissed. 
[Supreme Counr.] à S 

S. a Imam, S. K. Das and F. L. Kapur, S. i Banna v: 

i 18ih September, 1958. s State of Rajasthan", 


Cr. Appeal No. 140 of 1956- 

Penal Code (XLV of 1860), sections 302/149, 304/149, 367] 149—Dying declaration. 

“ In our opinion on the facts of the present case the omission to frame a charge 
under section 149 (Indian Penal Code) had not resulted in any prejudice to the 
appellants and such omission did not vitiate the conviction under section 304/149 
and section 367/149 (Indian Penal Code) ’ 

“We are satisfied, on careful examination of the evidence, that the. dying 
declaration of Hari Singh was a spontaneous statement ”. 

S. P. Sinha, for Appellants. 

R. H. Dhebar, for Respondent. 


G.R. l — i Appeal dismissed. 
[SUPREME Court. ] á 

S. i2 Imam, S. K. Das and J. L. Kapur, |J Rattan Gond v. 

19th September, 1958. - . State of Assam. | 


. Cr. Appeal No. 76 of 1958. 
Criminal Trial—Extra judicial confession—Evidentiary value. 


Even if the alleged hearsay evidence was excluded the remaining circumstances 
were sufficient to corroborate the confession of the appellant and connect him with 
the murder of Baisakhi. There was no reason to show that the confession was not’ 
voluntary or untrue. e a ; 


B. L. R. Aiyangar, for Appellant. 

R. H. Dhebar, for Reponen E a M 

G.R. ——— ` 75 Appeal dismissed, ` 
M—NR&G E l De en Ae oS 


: 96 
[SUPREME COURT. : 
S. J. Imam, S. K. Das and J. L. anto, FF. :  Bipin Behari Sarkar v. 
E 19th September, 1958. State of West Bengal. 


Cr. Appeal Nos. 102 and 103 of 1958. 
Criminal Procedure Code (V of 1898), section 339—Acceptdnce of pardon—Necessity to 
prove. 


“A mere tender of pardon .does not attract the provisions of section 339, 
Criminal Procedure Code. "There must be an acceptance, of it and the person who 
has accepted the pardon, must be examined as a witness." 

S. K. Kapur, for Appellant. mr 

B. Sen, for, Respondent. 


G.R. i — Appeal dismissed. 

. [Supreme Covnr.] , l . 
S. R. Das, C.J., N. H. Bhagwati, S i S.T. O., Banaras v. 
B. P. Sinha, K. Subba Rao and Kanhayalal Makundlal Saraf. 
K. N. Wanchoo, FF. , G, A. No. 87 of 1957. 


23rd September, 1958. 

Contract Act ue of 1872), section 72—Sales-tax on forward contracts—Subsequently 
held to be ultra vires.- ' 

The plea of the Respondent that the payment of sales-tax had been made on 
a mistake of law, i.e., the levy of sales-tax on forward' transactions, heviog beon 
held ultra vires, was upheld and the appeal dismissed. 

The Additional Solicitor-General (H. N. Sanyal), for Appellant. 

P. R. Dass, for Respondent. 
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G.R. ——— | Appeal dismissed. 
[Supreme CounT.] EN 

S: J. Imam, S. K: Das and F. L. Kapur, JF. State of Madhya Pradesh v. 

24th TENE, 1958. Rewa Shankar. 


Cr. A. No. 103 of 1956. 


rm of Court's Ar (XXXII of 1952), section 3 (2)—Penal Gode (XLV of 1860), 
section 228. 

The High Court had Jurisdiction to take cognizance 'of the act complained 
of and the case must now be decided by the High Court on' merits in accordance 
with law. 'The High Court was * wrong in their views that prima facie the act 
complained of amounted to an offence under section 228, Penal Code and 
no more.' ; 

H. F. Umrigar, for Appellant. 

F..B. Dadachanji, for Respondent. 


G.R. l ——— ppt allowed and case remanded. 
[SuPREME Clourt.] 

S. R. Das, C.J., N. H. Bhagwati, B. P. Sinha, Messrs. Gainda Mall & Sons vj 

K. Subba Rao and K. N. Wanchoo, XJ State of Delhi, 

goth September, 1958. i G.A. No. 481 of 1957. 


Punjab Excise Act (I of 1914), section 59—Delhi' Liquor License Rules—Section 
36, Part C States Act (XLIX of 1951)—Article 166 of the Constitution. 


In the view we have taken it is not necessary for us to consider whether the 
action taken under the Excise Act and the Rules thereunder was a judicial or an 
executive action, for even if it were of the latter category the letter of 14th Decem- 
ber, 1954, cannot be treated as an order properly authenticated to which the pre- 
sumption raised by Article 166 of the Constitution will attach. For reasons stated 
above we hold that there was no valid order granting the L-2 license to Messrs; 
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Gainda Mall Hem Raj and that in the eye of the law the vacancy arising on the 
closure of the business by Messrs. Army and Navy Stores stilPremains unfilled. We, 
therefore, accept this appeal, reverse the order of the High Court and issue a manda- 
mus to the effect aforesaid and also direct the respondents Nos. 1 to 4 to pay the 
appellants’ costs of this appeal and of the proceedings in the High Court out of which 
this appeal has arisen. Messrs. Gainda Mall Hem Raj are to bear their own costs - 
throughout. 


Gurbachan Singh, for Appellant. 
The Solicitor-General of India (C. K. Daphtary), for Respondents Nos. 1 to 4. 
J. N. Banerji, for Respondent No. 5. 


G.R. ——— Appeal allowed. 
[Supreme Counr.] | i 

T. L. Venkatarama Ayyar, Baru Ram v. Smt. Prasanni. 

P. B. Gajendragadkar and A. K. Sarkar, J}. _. GA. No. 409 of 1958. 


goth September, 1958. : 
Representation of the People Act (XLIII of 1951), section 123 (7) (c)—Scope. 


Respondent, Prasanni Devi, had failed to discharge the onus of proving that 
appellant had been guilty of malpractices. 


C. B. Aggarwala, for Appellant. 
H. S. Daodia, for Respondents. 
G.R. ———— Appeal allowed. 


[Supreme CounT.] 


T. L. Venkatarama Ayyar, P. B. Gajendragadkar Maharaj Kumar Kamal Singh v. 
and A. K. Sarkar, JJ- Commissioner of Income-Tax. 
rst October, 1958. C.A. No. 297 of 1955. 


Income- Tax Act (XI of 1922), section 94— Meaning of "information." 


The term “information ” in section 34 of the Income-tax Act covered both 
information about facts and about law.: : ; 


A. V. Viswanatha Shastri, for Appellant. ` 
K. N. Rajagopala Shastri, for Respondent. 


G.R. ———— Appeal dismissed. 
[Supreme Counr.] . ; 

S. R. Das, C.F., N. H. Bhagwati, B. P. Sinha, - Pranab Kumar Mitra v. 

K. Subba Rao and K. N. Wanchoo, FF. ht State of West Bengal. 

3rd October, 1958. .Or. Appeal No. 116 of 1956. 


Criminal Ttrial—Conviction—Death of accused—Pending revision by him—If abates. 
` Criminal Procedure Code (V of 1898), section 431-—Not applicable to revisions. ` 


Crimnal Revision does not abate on the death of the petitioner. 'The 
powers of revision vested in the High Court were meant primarily for preventing’ 
the Subordinate’ Courts from exceeding the jurisdiction vested in them.and. 
the High Court has been left free by the Legislature to deal with a pending revision ` 
petition, on the death of the petitioner, in accordance with the requirements of 
law and justice and. the provisions of section 431, Criminal Procedure Code, appli- 
cable to apppeals did not apply. 


C. P. Lal, for Appellant. 
H. F. Umrigar, for Respondent. ; 
G.R, ———— Appeal dismissed. 


; 38 
EE [Supreme Counr. : . eu. 
© “SR. Das, C.J., N. H. Bhagwati, B. P. M. C. V. S. Arunachala Nadar v: 
Sinka, K. Subba Rao and K-N. Wanchoo, FF. State of Madras. 
i 6th October, 1958. i '* Q.A. Nos. 169-171 of 1955. 


Madras Commercial Crops Markets Act (XX of 1933)— Validity— Reasonable restric- 
tion on fundamental right. ; Ü 

The argument of the appellant about unreasonable restrictiozs could be decided 
only after the market had actually been established under the Mad-as Commercial 
Crops Markets Act because, “ the reasonableness of the restrictions would depend 
on the circumstances obtaining at that time." . 
; . “ Having regard to the entire scheme of the Madras Commercial Crops Mar- 
kets Act, the impugned provisions of the Act constitute reasonable restrictions on a 
citizen's right to do business and are therefore valid.” 

R. Ganpati lyer, for Appellant. 
V. K. Thiruvenkatachari, Advocate-General, Madras, for Respondents. 


G.R. : ——— Appeal dismissed. 

. ' [Supreme Counr.] i 
T. L. Venkatarama Aiyar, P. B. Gajendra- i Krishna Menon v. 
, gadkar and A.-K. Sarkar, FF. Commissioner of Income-tax. 
ath October, 1958. f G.A. No. 401 of 1956. 


Income-tax Act (XI of 1922)—Whether donations taxable under the Income-tax Act.— 
Vocation. k 


We are unable to see why the teaching of Vedanta as a matter of religion is 
not carrying on of a vocation. We do not appreciate the significance of 
saying that in order to become a vocation .an activity must be organised. 
We find it impossible to hold in this case that payments to the appellant had not 
been made in consideration of the teaching imparted by him and hold that 
payments involved in the proceedings arose from the vocation of the appellant and 
are thus taxable. 


A. V. Viswanatha Shastri, for Appellant. 
K. N. Rajagopala Shastri, for Respondent. 


G.R. - —€— Appeal dismissed. 

_ [Supreme Counr.] f 
T. L. Venkatarama Ayyar, P. B. Gajendra- Kay’s Construction Co, v. Workmen. 
gadkar and A. K. Sarkar, FJ. C.A. No. 362 of 1958. 


- ^. 8th October, 1958. 
Industrial Disputes Act (XIV of 1947)—Bonus to workmen—Considerations. 


Relying upon the earlier decision of the Court in C.A. No.32 of 1957, decided on 
21st May, 1958 .(Workmen uf Dahingeapura Tea Estate v. Dahingeapura Tea Estate, 
(2958) 2 M;L.J. (N.R.C.) 2: (1958) 2 An.W.R. (N.R.C.) 2: (1958) M.L:J. 

Crl.) (N.R.C) 32), the appeal of the appellants was dismissed because the main 
points involved in the appeal were the same. , 
<. “The plea sought to be raised is a plea of fact which affected the Tribunal’s 
jurisdiction and...... it was clearly necessary to have made out this plea in clear 
terms before the Tribunal." Such a plea not having been raised at that stage, it was 
held that the appellants could not be permitted to raise it before the Supreme 
Court for thé first time. ` ; a 


A. V. Viswanatha Shastri, for Appellant. 
C. B. Aggarwala, for Respondent. " 
GR, | ——— s Appeal dismissed. 


D 
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Rajagopalan and Balakrishna Ayyar, JJ. Ramaswami Naidu 7. Commis- 
ath July, 1958. sioner bf Income-tax, Madras. 


R.C., No. 27 of 1954. 


Income-tax Act (XI of 1922), section 4— Total income of assessee—‘ Income’ and 
“income accruing or arising "—W hat amounts to-—Ceylon Income-tax Ordinance, section 43— 
Company deducting certain amount from the Share-holder’s dividend and retaining to itself— 
Such deducted amount if income of the Share-holder-Assessee. . 

. Under section 43 of the Ceylon Income-tax Ordinance a company is entitled 
to deduct fromi the dividends payable to its share-holders a tax at twice tbe unit 
rate which it can keep for itself and is not bound to pay it over to the Government. 
An assessee-share-holder of a Ceylon Company from whose dividends the company 
has deducted such amounts cannot be said to be in receipt of that sum as part of hi 
income. : : 

Income under the Income-tax Act implies the idea of receipts of money, actual 
or constructive. The policy of the Act is to make an income taxable when it is paid 
or received either actually or constructively. In the instant case the amount 
deducted by the Ceylon Company is not received by the assessee. It cannot also 
be said to be * income accruing or arising ° as the assessee has no right to recover 
the same at anytime. Itis the property of the company and forms part of its general 
funds. Hence such amounts cannot be included in the taxable income of the 
assessee. 

Jolly v. Federal Commissioners of Taxation, 50 C.L.R. 131; Newmann v. Commissioner 
of Inland Revenue, 18 Tax Cases 333; Home-grown Sugars, Ltd., In re, L.R. (1938) 1 
Ch. 219, referred. 

Case-law reviewed. 

S. Swaminathan, for Petitioner. 

C. S. Rama Rao Sahib, for Respondent. 

RM. ` — Answer accordingly. 
Rajamannar, C.J. and Ganapatia Pillai, F. ` Syed Noor Saheb v. Mohd. Ghouse. 
1rih July, 1958. . L.P.A. No. 76 of 1955. 


Civil Procedure Code (V of 1908), section 47 and Order 34, rules 14 and 15— 
Suit in ejectment — Compromise decree for a specified amount payable by defendant to plaintiff 
with a charge on the property and liberty to execute—Plaintiff if can file a fresh suit to enforce 
the charge without executing the prior decree. i i 
.  À compromise decree in a suit for ejectment from a land filed by the plaintiff 
against the defendant was settled providing inter alia that the defendant should pay 
the plaintiff a certain sum of money as the value of the property, which sum was 
made a charge on the superstructure on the suit land and in default of payment the 
plaintiff was given liberty to. execute the decree and bring the charged property to’ 
sale. The defendant did not pay the amount and the: plaintiff without executing 
the decree within the period of limitation allowed it to lapse and filed a fresh suit to 
recover the amount stipulated under the compromise and prayed for a sale of the 
charged property. 

Held, that such a suit will be barred under section 47 of the Code of Civil Pro- 
cedure as the matter relates to execution of a decree and has to be decided only in 
execution and the provisions of Order 34, rule 14 or 15 can have no application 
to such cases. Itis not correct to assume that a person may have both the 
remedies of execution and separate suit. Order 34, rule 14 itself expressly provi- 
des that it is applicable only in cases where a mortgage or charge exists prior to 
the suit and not to one created by the decree itself or one created by act of parties: 
subsequent to the decree. i i i 

49 M.L.J. 643, 43 Bom. 63, A.I.R. 1939 Pat. 439, referred. 

Where a charge is created only under a decree in a suit which has no relation 
to any prior charge, the provisions of Order 34, rule 14 can have no application. 

M. A. Srinivasan and Syed Muhammad, for Appellant. i à l 

_ 5 S. A. K. Shah, for Respondent. Í : 

RM, 7 





- Appeal allowed.. 
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Balakrishna Ayyar, F. d Ramaswami Naidu v. Marudai Veera Mooppan. 
25th July, 1958. C.R.P. No. 361 of 1958. 


“Madras Cultivating Tenants Protection Act (XXV of 1955), section 2 (a) —Cultivating 
tenant—If includes a sub-lessee from a tenant. : 

Whether a sub-lessee is included or excluded from the scope of the word ‘ tenant ° 
occurring in a particular enactment has to be ascertained with reference to the 
context in which the word is used. 

The definition of the term ‘ cultivating tenant’ in section 2 (a) of the Madras 
Cultivating Tenants Protection Act, 1955, expressly states that it includes the person 
in whose favour an agreement of tenancy has been made and the heirs of such 
persons. Hence by inference it should be held that assignees of the original lessee 
are not included within the scope of the term ‘ cultivating tenant.’ 


K. Raman, for Petitioner. 
L. V. Krishnaswami Ayyar, for Respondent. 


R.M. p Sees mM Petition allowed. 
Ramachandra Ayyar, J. í Velayutha Nadar v. Vellachami Nadar. 
4th August, 1958. C.R.P. No. 24 of 1957. 


Limitation Act (IX of 1908), Schedule I, Article 8—Suit on account in respect of meals 
supplied—If governed by the shorter period of limitation. 

A suit for recovery of a certain sum of money due on account in respect of meals 
supplied will not be governed by the shorter period of limitation of one year pres- 
cribed under Article 8 of the Limitation Act as that article applies in terms only to 
recovery of the price of food or drink sold by the keeper of a hotel. But where the 
suit is on amount payable under an account, the suit will be governed by the rule of 
three years applicable to such cases. 


G. Ramanujam, for petitioner. 


S. Narayana Ayyangar, R. Desikachari, T. S. Arunachalam and Fyzee Mahomed, for - 
Respondent. 


R.M. ———— Petition allowed. 
Somasundaram and Ramaiwami, 37. Rajangam v. State of Madras, 
. 6th August, 1958. W.P. Nos. 434. & 435 of 1958, - 


` Criminal Procedure Code (V of 1898), section 176 and Police Standing Orders 
No. 157—Enquiry under—If opposed to the other provisions of the Code—Constitution of 
India, Articles 14, 20 (3) and 21-—If violated by an enquiry under—Proceedings under— 
If could be quashed under Article 226 of the Constitution. 

The Criminal Procedure Code contemplates three modes of initation of proceed- 
ings before a Court, viz., on a complaint by the aggrieved party, on information 
given to the police of the commission of a cognizable offence and on an enquiry 
by a Magistrate in certain special cases as contemplated under section 176 of the 
Code, as applicable to the mofussil and the City of Madras. Order No. 157 of the 
Police Standing Orders, which are in the nature of executive instructions imple- 
ments the procedure contemplated for an enquiry under section 176 of the Code. 


Hence an enquiry ordered under section 176 of the Code, read with Police Stan- 
ding Order No. 157 does not offend the other sections of the Code nor is it opposed 
to Articles 14, 20 (3) or 21 of the Constitution. The enquiry contemplated by these 
provisions is only a fact-finding one and the procedure adopted, though for particular 
kinds of cases, is not hit by Article 14 of the Constitution as there is no discrimi- 
nation between persons similarly circumstanced. Nor does such a fact finding 
enquiry offend the constitutional guarantee against testimonial compulsion under 
Article 20 (3). Article 21 ofthe Constitution could have no application to an 
enquiry contemplated undersection 176 ofthe Code as implemented by Police 
Standing Order No. 157, i 


dt 


The proceedings held in pursuance of the aforesaid provisions as a fact-finding 
inquiry are not judicial or quasi-judicial proceedings amenable. to the special juris« 
diction of the High Court under Article 226 of the Constitution. i 

Per Somasundaram, j.—1n proceedings under section 176 of the Code there 
is neither a prosecution nor a defence. The report made in pursuance of such an 
enquiry does not decide anything and there is no order passed binding on any 
party. Hence such proceedings cannot attract the jurisdiction of the High Court 
to issue a writ. . 

Per Curiam.—The proceedings of an enquiry under these provisions should not 
be given undue publicity. 

M. K. Nambiyar, G. Gopalaswami and V. Gopinathan, for Petitioner. 

The Public Prosecutor (P. S. Kailasam) and the Additional Government Pleader 
(K. Veeraswami), for the State. 


R.M. l ——— Petitiors dismissed. 
Ramachandra Ayyar, F. : Palaniappa Thevar v. 
8th August, 1958. Ramaswami Thevar. 


C.R.P. No. 398 of 1957. 


Madras Agriculturisis’ Relief Act (IV of 1938), section 10 (ii) and. section 13—Claim 
Jor unpaid purchase money— Rate of interest —Exemption from the statutory limit—Scope of. 


The definition of the word ‘debt’ in the Madras Agriculturists’ Relief Act is 
wide enough to include a debt due in respect of unpaid purchase money and gene- 
rally speaking the ceiling on the rate of interest recoverable on debts due from an 
agriculturist imposed under section 13 of the Act will apply to all debts, including 
unpaid purchase money.' It is only under section 10 (4) of the Act, certain cases 
of unpaid purchase money, viz., those covered by sections 8 and 9 of the Act are 
saved from the operation of the Act. There is nothing in section 13 of the Act 
which warrants an assumption that in allcases of ünpaid purchase money the 
paities are at liberty to contract to pay interest at a rate higher than that fixed 
under the section. i 


C. Ramanathan, for Petitioner. 
K. S. Ramamurthi and T. R. Mani, for Respondent. 


|. RM. ——— Petition allowed. 
Rajagopalan and Balakrishna Ayyar, FF. Rainbow Dyeing Factory v. 
11th August, 1958. i Industrial Tribunal, Madras. 


S.R. No. 20937 of 1958. 


... Constitution of India, Article 226—Practice—Petition under—Several persons desiring to 
enforce their separate claims—If could join in one petition—Persons with ‘joint interes? and 
‘similar interest" —Difference between. mot 


Several persons who are aggrieved by an order of a Tribunal cannot join 
together as petitioners in a common single writ petition to quash that order under 
Article 226 of the Constitution even though the grievance of all the persons and the 
remedy sought for might be similar. Though the order of the Tribunal under con- 
sideration might be one made in a single number and as a consolidated order 
against all the persons similarly situated, it does not mean that all such persons can 
join together and file a single petition.: Apart from cases where a number of persons 
have a common or joint interest in the subject-matter of the controversy, persons. 
having similar but wholly separate and distinct interests in the subject-matter in 
controversy, should file separate applications. : : 

55 Bom.L.R. 246, explained. 

1957) 1 An.W.R. 139, referred.. 

un 2 An.W.R. 345, differed. x l 

The mere fact that the rights of the parties to the relief sought for arises from the 
same act or transaction or that there is a common question of law or fact to be decided, 


e 
* 
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does not entitle the parties concerned to join in the same petition, though the Court 
might hear all such petitions together. i i 


(1956) 2 M.L.J. 23, (1957) 1 M.L.J. (N.R.C.) 20, (1957) 2 M.L.J. 54, 
(1957) 2 M.L.J. 145 and (1957) 1 M.L.]. (N.R.C.) 18, referred and followed. 


[Analogy of Civil Procedure Code discussed. Case-law and procedure referred.] 


M. K. Nambiyar and M. R. Narayanaswami, for Petitioner. : 
The Additional Government Pleader (K. Veeraswami), for the State. 


R.M. 204 Orders. accordingly. 
Rajagopalan, J. Hari Prasad v. Chief Conservator of Forests. 
12th August, 1958. ^. G.M.P. No. 4187 of 1958 


(W.P. No. 1181 -of 1956). 


Constitution of India, Article 226—Practice—Copy | abplication- struck off for failure to 
furnish the stamps called for—1f could be restored, - : 


Though there is no specific provision in the Appellate Side Rules of the High 
Court at Madras to regulate the grant of copies, analagous to Rule 129 of the Civil 
Rules of Practice or Order 11 of the Original Side Rules and though there is no express 
provisions for restoring a copy application struck off for failure to furnish in time the 
stamp-papers called for, still the Court has inherent jurisdiction under section 151 of 
the Code of Civil Procedure to do so. The High Court on its Appellate Side has inher- 
ent jurisdiction to restore a copy application struck off for default. One of the factors 
that may have to be taken into account in deciding whether the jurisdiction of the 
Court should be exercised in any given case to restore to file an application for copies 
dismissed for default, is to see how it will affect the period of limitation for appeal. 
But in such cases the jurisdiction should be exercised only after notice to the parties 
who would be the respondents in the contemplated appeal and the question of delay 
has to be dealt with on the same principles as under section 5 of the Limitation Act. 


M. K. Nambiyar and K. K. Venugopal, for Petitioner. 
Additional Government pleader (K. Veeraswami), for Respondents. 


R.M. .. Petition allowed. 
Ramachandra Ayyar, F. : Ramayyan v. Seshappayyar. 
27th August, 1958. C.R.P. Nos. 637 & 712 to 749 of 1958. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section g—- 
Jurisdiction of Rent Court to fix fair rent in case.of cultivation under an agreement to share the 
produce (waram system)——Scope. 


Having regard to the definition of cultivating tenant, which includes a person 
who has taken up land under a waram system, i.e., under an: agreement to share 
the produce, and in view of the overriding applicability of the Act under section i3: 
and the wording of section g of the Act, both the land-owner and the cultivating 
tenant can apply under section g for fixation of fair rent even in cases where there is 
an agreement to share the produce. In fixing the fair rent in such cases the Court is 
not bound to adopt the waram system but may, in its discretion, adopt a fixed 
rent basis. 


T. R. Ramachandran, for Petitioner. s 
T . V. Balakrishnan, S. Tyagaraja Ayyar, N. Vanchinaihanand-A. Seshan, for Res- 
pondent. : : : i 


R.M. Petition dismissed. . 
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[Supreme Court.] Be oe 
T. L. Venkatarama Ayyar, P. Bi Gajendra- ^ 02... * Rajputana EN v. 
' gadkar and A. K. Sarkar, 75.5... . Commissioner of Income-tax. 
gth October, 1958. . G.A. No.:91 of 1957. 


Finance. Act, 1951—*States (Taxation Concessions) Order, 1950. i 

* For determiniug the aggregate amount of income-tax actually borne by the 
excess dividend, the dcparunent must take into account the rate at which the income 
for the company for the specific year has in fact been applied or levied. It is 
clear that the words ‘ rate applicable ’ in such cases mean the rate determined after 
deducting from the rate prescribed by Paragraph B the rate of rebate allowed by 
Clause (2) of the Proviso to the paragraph." 

Shankar Lal Bajaj, for Appellant. 


K. N. Rajagopal Sastri, for Respondent. 


G.R. Appeal dismissed. 
[Supreme Counr.] ' pod 

S, J. Imam and F. L. Kapur, JF.. State of Uttar, Pradesh v. Bansraj. 

9th October, 1958. Cr. Appeals Nos. 115 of 1956 and 83 of 1957. 


Motor Vehicles Act (IV of 1940), sections 42 and 123—Scope. 

The language of section 42 of the Motor Vehicles Act employed prohibitive 
and negative words and was thus a: total prohibition against user of the vehicles 
except in according with conditions of the permits under which the vehicles were 
being plied and the words *: authorizing the use. of the vehicle in that place in the 
manner in which the vehicle i is being used " had reference.to the transport vehicle 
itself and not to owner. The prohibition therefore is not merely, against the 
use by the owner but against the u use contrary to the conditions of the permit of the 
vehicle itself. 


G. C. Mathur and C. P. Lal, ie e Appellant. l : bg s 
Nemo, for Respondent. - : : . 


| ———— £s Appeal allowed: 

[Supine GoURE] "7 09 a $7 T ' E 
S. R. Das, C.J., N. H. Bhagwati, B. P. Vinod Kumar v. 
Sinha, K. Subba Rao and K. N. Wanchoo, JJ. State of Himachal Pradesh. 
10th October, 1958. Petition No. 120 of 1955. 


Himachal Pradesh Abolition of Big Landed Estates and Land Reforms Act—Part C 
States Act. 


. ''The true legal position admittedly is that as a result of the New States Act the 
old Himachal Pradesh as well as the old State of Bilaspur ceased to exist and there 
sprang to life a new Himachal Pradesh having for its territory the aggregate of the 
separate territories of the two defunct States, namely, the old Himachal Pradesh 
and ‘the old Bilaspur. Under section 12 (i) of the New State Act, as under section 
3 (1) of the Part C States Act, this new Himachal Pradesh had to have a Legislative 
Assembly of its own, the total number-of members whereof, under section 12 (2) of 
the New State Act shall consist of 41 to be filled .by direct election. 

. “In our opinion the so called Legislative Assembly which was convened and 
which purported to pass the Himachal Pradesh Abolition of Big Landed Estates 
Act was not the Legislative Assembly of the New Himachal Pradesh created by the 
New States Act, and therefore, the impugned Act cannot be regarded as a piece of 
validly enacted legislation.” 

Achharu Ram and- D. R; Prem, Senior Advocates (Ganpat Rai, S. D. Sekhri, K. L. 
Mehta, P. C. Aggarwala and Y. Kumar, Advocates, with them), for Petitioners. . ` 

- H. N. Sanyal, Additional Solicitor-General of India (H. 7. Umrigar; 'R. H. 
Dhébar and T. M. Sen, Advocates, with him), for Respondent. 

G.R. — 

M—NROG 


Petitions allowed. 
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[Supreme Counr.] pregon m ae 
T. L. Venkataréma Ayyar, P. B. Gajendra- s cl/' Commissioner ‘of Income-tax, 
- * gádkàr ind A3.K:-Sarkar, FF. Bihar and Qrissa v. Sri Rama Krishna Deo. 
© Ingth. October, 1958. _. 7 GA, No.-426 of 1957- 


Bihar Agricultural’ Tncome:tàx' ity eum 4 (3) i) Sie m pom "forest 
as d Hees e GPL Bete, 


a TE would be wholly: gical t that the respondent NE a ‘jargé 
éstablishinent, for thé p purpose of preserving, the forests.” The finding given ‘by. the 
Tribunal’ ‘that the ‘trees, were of spontanéous growth, was binding: on the. High Court ' 


and in view Of that fitiding the “income sas ; assessable to, income-tax.’ NE 
A. N. Kirpal, for Appellant. udo cme esc do M ie 
A. V. Viswanatha Sastri, for Respondent, ,, VE OU tend Cree ee 
GR. , ees ' Appeal. allowed. 


[ES 


R (23 
LOU d vri 


[SuPREME. Counr,].. l wer 
T. L. "Venkátarama Ayyar, p. B. Simi. d Dr. Y. € ‘Parmar, v. Hira Singh’ 
(^ gadkar and’ A. K. Sarkar, FF. TONO S No. 4104 of. 1958. 
Ith October; 1958. i `- AM Ed " 
e ' G nn 


" Reiresiiglion of the, Piople’ Act (XLII of, id section 123. re ded ore gs 


; Just: because the 'name"of the polling agent was! written’ i in thé docdinérit 5 
another person ‘it could not be held that the appointment Y wa$ not by the appéllant 
when the form, 'formirig the basis of the appointment of the agènt; had been signed 
by him.--It would: be?an appointment by ‘the appellant himself, and 'no-question 
of mens teá; intention! or knowledge: ‘of candidate’ ardse inthis ‘case... The’ appellant 
having availed himself of the assistance of Amar Singh towards the fürthnánce' ‘of his 


election is clearly guilty of corrupt practice.; ; ^ , 3 0 5 oum Lot 


K. L. Misra, Advocate-General, U. RS (S. S. "Shukla," “Advocate,” ‘with 
him); for-Appellant. ^ 
Achharu Ram, Senior Advocate (Ganpat fen aic with diy for 
Respondent. i 22 a UE 
EGR. CAREERS. qe i. Sx Es Sat is Pers 2 Aphea dismissed: 
setae We t B5 er qe. DEP E 
DONO A s acp ema e T SS ECCO Pedo wd ees " d^ 


[SUPREME Courr. ] 


s S. F Imam, S: K.- Das'and F- L: ‘Kapur; 33 ‘Messrs. Mckeixie '& Ço.” itd. v. 
EN ud Ome, 1956: ioe LAN ‘Its workmen. 
AJ Vet de sus ADU RC i S S oed Ko A. Nò- “500° ofi 1957- 


* Indust Bip Act di V; of don] Mod b; workmen — Test to détermine, . 


uno $9 Itis for: the management to.. determine what constitutes’ major : aondoa, 
butin. this determination it:must-act:with good faith, without caprice or discrimi- 
nation and without. motives of vindictiveness. In the present! casé the management 
took ithe precaution of effecting service of notices,on its notice. boards.and made 
every: effort inthe circumstances, ‘to, serve notices-on its ‘workmen. . .No, principles 
of ‘natural ; justicé ; 'have i in.,our opinion. been infringed. .; When: the management 
does. have facts from. which, it .can;conclude. misconduct. its judgment. canhot, be 


questioned. ? genet a hon, Ml 
The Attorney-General of India, (M. G.: Satalad ot Appellant, 1 . 
f. Kumar,’ prd NEN PERI E aa a ME QR apes Bons 
G, R; oy. Y ex S ’ pd AREA A a aces D EL ON i. 1 Abbe allowed, 


Ua MN oe a LM 
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Ramachandra Ayyar, 3555.12 35 1: Qoo ‘Subramania, Iyer 7. Ramaswami- Pillai. 
',,8th Augusty 1958.) — s aaron Dos s ou cut ESASALA.O. No. 84 of 1956. 
:v— Civil Procedure: Codé (V. of. 908); Order, 21; rule: 19—3Set-off Suit: for partition 
One of the:sharers creating'a mortgagé over his share during ‘the: pendéncy of. the suit Entire 
property purchased by the other sharer under a sale under Partition Act (LV of'1893)—If could 
claim: to set-off the price payable to the sharer agin his degree be costs addas that, share 
—Mortgagee if could claim, priority. s a A 
u) Transfer of «Property Act (IV of- 1882); P ac Apolieabiliy: sos 
Wheré oiie of the sharers’ of a. property created a mortgage in noit of a third 
party over his share during the pendency: of a; suit for partition and the suitis finally 
‘decreed and the property is purchased in a sale under the Partition Act by. the other 
sharer, the purchaser has to déposit the, value ofthe share purchased by him into Court 
and the tiortgagee will be entitled to a prior chargé over the said amount. “The 
purchaser cannot seek to’ set-off his decree for costs against the other sharer against 
the value of the share purchaséd: by "him, to' the detriment: of ‘'the ‘mortgagee. 
Section 52 of the Transfer of Property Act. has no application to such cases. 
The decree for costs is only. a money claim and cannot, have precedence; over 
the mortgage created prior to the decree. | 


| T; S Kuppuswami Ayyar, for Appellant. 


a 


| K.. Parasurtima- Apar, for Respondent. ] E idees 
ORUM d -— Tei Appeal allowed. 
Ramachandra Ayyar, f. s E os 5s (UBND uano -Devasthariam v. 
5 i August, 1958. «5 c 0 S : ! Rathina Padayachi 


C.R.P. No. 26 of.1957: 


. ^ Madras Estates Land. Act (I of. 1908), section.31(16) ~-‘Ryoti land? == a lands” 
Sf. would come. within ,ryoti land. enabling a tenant: to- claim occupancy rights. ; TERIS 


: * Padugai lands * as they are familiarly. known in Tiruchi and Tanjore Districts 
are strips: of land formed: between:the river bédoand the embankment built to:pré+ 
vent overflow. These are forured by alluvial'deposit$ which get: hardened in course 
of.years.and these lands. are really inthe nature of accretions to the ‘bund ofthe 
river, though they may not be part of the river bed: As such: thesé lands :cannot 
come within class of the ‘ ryoti land’. as defined in section 3 (16) of the Madras 
Estates Land Act, so as to enable a tenant to claim occupancy rights i in such lands. 
Such occupancy rights, if any, in padugai lands:recognised inicertàin ‘villages is 
only | the result of custom, grant or prescription. MET 


(1945) 2 M.L.J. 380, followed. $ an TT l Eon MY 
M s S., Naidu and P. Devadas, for Petitionér. NE OCC ie 
`D. Ramaswami Apana and P. R. Varadarajan, for Reorder. 


. RM. 7 Sur dudas s Mi Me o. ts » Petition allowed, 
: Ramachandra Ayyar, zm ] Kanchi Kamakshi Pástathipathi v. 
ques August, 1958: Es uo qun EN weg |: Alagu'Ambalam. 


jas M. Uere RUE | CR. ‘P. Nos. 1749 to 1752 of 1986. 
-' Madras Tini! ‘and pem Prétettion: Ar au y- of 1949); section 4~Stay of Suits 
under- When could be invoked atid: by -whom—Suit against a tenant. whosé tenancy has exe 
pired— 1f | could “dbbly for 5tay— Tenant denying 1 title of landlord —Suit : df c could be's ‘Stayed. 
a It is to doubt true that the Madras ‘Tenants and: Ryots , Protection’ Act,, 1949; 
does not ‘define the Word * tenant,’ and’ ‘the popular meaning of the teim "Would 
relate to persons whose tenancy is ' sübsisting.. But in law “the meanifig 
of the: word '‘tériant’. has to. be. ascertained. from the context of the provisions of the 
particular statute and the class of persons. who are intended, to be, Protected. under 
it. 


Normally suits in ejeciment would 'be^filéd only ‘against tenàiits whose tenancy 
- has-been determined and the necessity-for protection against eviction arises. only in 


a5 
sucliTcases.;:Henée the ‘provisions: of section 4 of the Madras, Tenants and Ryóts 
Protection: Act, 1340, could be invoked even by tenants whose tenancy has expired 
and ‘against, whom. a ‘suit ‘in ejectment hasbeen filed... The very object.of the Act 
will be rendered nugatory; af the arnon is, putes ely to cases of tenants’ whose 


‘tenancy is subsisting. te "OA 


-' But in order to attract the’ boblitatich of section 4 (1) of the ‘Act there should 
be the relationship of landlord and tenant between the parties to the suit. Where 
a tenant against whom the suits filed denies the titlé'of the landlord or scts up rights 
of permanent tenancy or occupancy ,rights, it tantamounts to a repudiation of 
the relationship of landlord and tenant and. this entails. forfeiture of the tenancy. 
In the absence of a specific "definition in the Act of a tenant as including a person 
who has incurred;a forfeiture of his tenancy, such a person cannot invoke section:4 
of the Act and the suit, against.] him can be'tricd by the, civil Court.and nced not.be 
stayed. There is nothing in the Act to warrant the extension of its benefits to cases 
where the.tenant-has incurred forfeiture of the lease. , : 


K. S. Ramamurthi arid K. ‘Venkatraman; for Petitioner. "aod 
DU TRY Srinivasan (Amicis Curiae) for Respondent, ` ab AUN 


R.M. ———. 2 JL! affe. i Petitions allowed. 


Ramachandra Ayyar, F. Loa RE : Enddumuil: w. DBaramdas. 
Bile August, 1958. ek C.R.P. No. 89 of:1957. 


- Madras Buildings. (Lease: and- Rent-Control Act (XXV of 1949), section 4—Fixation 
of fair fes ae A the building and cost of repairs and tax, etc.—If to be -taken into 
account: "eg Te E 


Tre "t he fair rer{t'for'a-building under section 4 of the ‘Madras 
Buildings (Lease arid Rent Control) Act, 1949, oh'the'basis'of the capital value of 
the building the tribunal has to take, inte account not only the cost of subsequent 
reconstruction, improvement or additions made by. the Jandlord but also the original 
purchase price of the building ' Im fixing the rent on. the, basis of a g per cent. 
áriterest. on 'such value the tax: payable: on’ the Property. and., de cost an repairs 
wol Reve to b taken. Ari account. . 3 : ] 


I 


A “M. A. "Ghatala, fori Respondent, PM K i soa ; 
R.M. dE , d ut N Petition allowed: 


Rajamannar, C.F. and Ganapatia Pillai, F mu Resin] Goundan v. Sellammal. 
12th ani e on ae L. P.A. No. ae of 1953. 


of the alaa Elec eet. cf x 


20 In order that a bona fide purchaser of joint family property from the managing 
member of a Hindu jointfamily might be protected the legal necessity must be cor- 
related to the consideration of the, sale, though: not arithmetically In cases where 
the circumstances only disclose a` partial necessity the sale will be valid only where 
the purchaser acts in good faith and after due enquiries about the necessity for the 
particular sale, viz., as to the extent of property.that require to be sold in the 
circumstances, . though it'is not incumbent. on him to prové that the snare 
nae ates were actually. utilised. ‘for. binditig purposes., 


: (1926) 52 M. L,J. 720 : L.R.'54 I. A; 79: LL. R: 49 All. ido (P. e ) explaihed: 
Ki Bhashyám and’ R? Desikah for Appellant. ` 
5d Di Ramaswami Apangar, and Pu S. ee for Respondents. 


RMS “yb ba ate. aedi ———À cul urn Appel diis. 
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Ramachandra Ayyar, J- sa i osos Ae, Indian Air Lines Corporation v., 

28th, August, 1958. edm urtoancs eei. ret .* Jotnafi Mani, Ram. 

' PM : (0: 7Q.R.P. No. 974 of 1957. 

" dante ae ees inim Canai by: panes eas Nom lo-—Liabilily of carrier-— 

If that-of an insurer—Cawrier if could contract A ied as regards the. nature and quantum: 
of liabiity—Onus of proof. ^ - i 


It is now well-.ettled that dis. ünder the e" law the liability ofa com- 
mon carrier is almost absolute like that ófi'ân insurer, it.can always be regulated 
by a contract entered into between. the parties. That practice is so universal that 
in the normal course of’ ‘business one would’ expect: 'a consignor of goods to look into 
such conditions found in the’ consignment’ noté. Normally i in cases’ where only a 
ticket or consignment note is issued ‘by’ the’ carrier with special 'coriditions, if. 
knowledge of such conditions is denied by,the other party, it is for the cartier to 
establish that such party knew the conditions or that be drew his attention: to it. 
But in a cases where the signature of the other party is taken in the -contract itself. 
the matter stands ‘on a’ different footing ‘altégether. 

The liability of a carrier of goods by air is not put wholly on a sta tutory: ‘basis. 
The Carriage of Goods by Air Act, 1934, applies only to international carriage 
and the Act has not been made applicable to non-international ‘carriage by air. 
Hence the rights, duties and’ ‘liabilities of such catriers'by air ‘has to be decided òn. 
principles of general law, iz., the Contract Act and the principles of ` English Law. 

` It would be open to a common carrier to contract Dine oùt of tiapility as- 
common carrier or fix the; limit .of his; liability. . ^ : i 


TE 


S. Govind Swaminathan, for Petitioner. ` 
`- P. P: Seludrajan' and Fe we 2  Fesidésan, for Respondents. 


, RM. Gh dg dt iam Petition allowed. 


: Sémasundaram, vee ree ee oe f Public Piosecudos v: Kandsawami. 
ers - OA s Crk ‘Appeal No. '138 of 1958: 





4th September, 1958. 


Prevention of Food Adulteration Act (XXX Vir f 1954)—Proseċution under “for selling. 
adulterated food—Essential Jactor necessary; i 


` Ina prosecution. under the ‘Prévention af Food ‘Adultérhtién Act, the ésselitial 
réquisite to be established is that the commodity alléged to bé’ adulterated’ should. bé 
One intended for sale. Where it is 'fóurid that the accused’ was merely taking the milk 
got from thé büffaloes owned by his brother to his (bróther" s) hotel and, it was "not 
intended for sale as such, the accused cannot be ‘guilty of an offence undér tlie Act 
“even if.the milk is: proved to be adulteratedi.» It-may-be that the quantity’ of milk 
that was given to the Sanitary Inspector on: demand might- amount to a sale, ‘but 
what has to be really decided is whether the milk which the accused -was DUE 
was intended for sale. LES asd - 


n 


dra 


But the hotel keeper who sells such milk, though it is generally used. for coffee, 
must be guilty of an offence under the Act in the circumstances; 


-The Publié Prosecutor (P. `S.” Kailasam),:for -Appellant: " ^» ^ + ot 
WI. VaBalakrishnan, for Respondent. E S 
R.M. ——— Appeal dismissed. 
Panchapakesa Ayyar and Ratnaswami Mudaliar, In-re., 
Basheer Ahmed Sayeed, JJ. Crl. R.C. Nos. 141 to 146 of 1958 and: 
24ih September, 1958. (Crl, R.P. Nos. 131 to 136 of 1958). 


Factories Act (LXII of 1948), section 2 Y and (m)—' Workman’ and * Factory! — 
Scope of-—Irregular employment of a fluctuating group of piece-workers—If{ would come 
within the Act-—Burden of proof. 


Where it is established in evidence that there was no contract of service bete. 
ween the employer and employee and there was no power of supervision.or control: 
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` éxercised by the employer over the nature or quantum of work done by the employee 
it is^ónly-à case of contract for services and the employee will not come within the 
definition of ‘workman’ in section 2 (J) of the Factories Act. Nor can a place, 
where work is carried on by a.miscellaneous, heterogeneous. and irregular. group 
of:piece-workers, with no specific hours of work or control. over the regularity, of 
attendance or the nature or quantum of work to be done, become a. ‘factory’ within 
the meaning of the term in section 2(m) of the Act. i 


H. 1958 S.C. J. 753 : 1958 M: L.J. (Cr.) 566; followed.: :. - 


In a prosecution under tlie Factories, Act the burden of proving that a parti- 
cular ‘place i isa factory ánd the persons | employed therein are werner within -the 
fheaning’ “of the Act, is heavily on the prosecution: 


ri 


TK. -Narayonasoai Mudaliar,; M. _ Lingnananmdaram a R. Rajagopal, for 
Petitioners: see th 


"Thé Public ‘Prosecutor (P. 5S. Kiligin), for Respondents, is 
LRM, -: Sou ota ARM aem cou ul. | Petitions: allowed 


a R 7 2508 





r (Ferr. Benen.) dines Mc ee NM MES a 
i Rajamannar, C. s a App :  .: , -Shaik Mansoor Tharaganar v; 
~r and Ganapatia ‘Pillai, FF: ^ sss. 5. Sankara Pandiya Mudaliar. 
NE 25h, September, 1958... bet Appeal No. 574 of 1952. 


` Madras Agriculturists Relief Act a V. oft: i938), section tg Reopening Yf debts sida 
after the Act—To what extent permissible. |... ; 


If a debt was . incurred for the first. time after: the Agriculturists Relief. Act 
and it has beeri renewed several times by adding interest at the contract rate in 
excéss of the rate mentioned in section 13 and a suit is brought upon the last 
pronote bond or settlement of account the debtor cannot claim to re-open the last 
transaction. and: get. interest calculated on the original debt at the statutory rate. „ 


: If, however, the debt sued on had its origin prior to the Act whether prior 

fo 1st October, 1952 and governed by section 8 or between ast, October, 1932: and 

22nd March, 1938 and governed by section 9 if ina document or settlement of 
Account after: the Act an amount in excess of what will be due'as per the provisions 
of sections 8 and 9 is included'as principal in such cases the debtor can claim. that 

‘to thé'exterit of such excess there has been a failure of consideration and claim. relief 
on: the’ basis of the; .corfect amount aloné béing regarded as principal.” fe a 


T s Where the suit is.on a debt which;had its inception after, the Act the only relief 
that the. debtor. c can, have‘is to cut down the. interest. on. the document sued, „on. to 
54 per cent. : yb vn cupo Osta tS fetes piri . io RN 


Caselaw died: 


E : 


z f . | ` d 
Ee E 0557 an tini 


oio Ratlidiujamy. Ayyangar,, foi Appeliihe: ^ vi ace 
o Sy. Gopalakrishnaier, P. N, Appusami and T. R. mde for: Rapida 
K.S. Seba pelt py A WDeoréé mádified: 


^ E 2 
Su TS isy 
GM tUm eS TRT Serene esa au 


DÀ stingy env s 
; dent LS styl oo? YT 
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^ P UE t "au RP en . ane 
e gie e f ara Tee Fah ag IP on tee ux oe XE 1 
" Wie sege P" S ^ NF EEG " . t zl 
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[SupREME Counr.] E DER r sue 
5. R. Das, C. F., N. H. Bhagwati,’ ` -  %, K. G. Sugar, Ltd. v. 


B. P. Sinha, K. Subba Rao and K. N. Wanchoo, FF. -* Sha Ali Hasan, 


4th November, .1958. . « , GA, No. 793 of 1957, 
- Industrial Disputes Act (XIV of 1947), section: a Sapd Me 3% 


The identity of the employer at the. commencement of the reference with the 
employer who intends to take proceedings within-the ban of section 33 of the Act, 
must be established '* before they can be held guilty of having contravened section 
33 (a) of the Act”. 


C. K. Daphtary, (Solicitor:General of India): for Appellant. 
S. P. Varma, for Respondents. 


GR. . —— a5 6 05 Appeal allowed. 
[SUPREME Caden EE M 
S. R. Das, C.J., N. H. Bhagwati, B. P. Sinha, "Thomas Dana and another v. 
K. Subba Rao and K. N. Wanchoo, F}. . State of Punjab. 
4th November, 1958. > Petition No. 65 of 1958 and 


“Gril. A. No.-112 of 1958. 


Sea Customs Act (VIII of 1878), section 167 (8)—Penal Code (XLV of 1860), 
section 120-B—Constitution ef India (1950), Article 20 (2)—“ Prosecute * n — Meaning. ` 


By majority—‘ ‘To prosecute’ in the special sense. of, the. law means to 
accuse of some crime or breach of law, for redress.or punishment of a crime or a 
violation of law in due legal form before a legal Tribunal. Simply because the 
revenue authorities imposed very heavy penalties on the appellants: it would -not 
convert the authorities into a Court of Law. Section: 127-À of .the Sea Customs 
Act makes it clear that the Customs Officials are not a Court. When a trial on a 
charge of a criminal offence is intended under any of the provisions of thé Sea 
Customs Act, it can only be before a Magistrate having jurisdiction. to impose a 
sentence of imprisonment of fine-or both. In view of these considerations, and’, 
particularly in view of the earlier decisions of the Supreme Court there is no escape 
from the conclusion that proceedings before the Sea Customs authorities under 
‘section 167 (8) were not prosecutions within the meaning of Article 20 (2) of the 
Constitution. In mae view of the matter itis not necessary to. pronounce upon 
the other points ”. S3 


Per Subba Rao, F., (ices —“ Procede before the Customs €" 
were prosecutions and therefore subsequent proceedings i in ene criminal Courts 
contravene Article 20 (2) of the Constitution. Vas 


N. C. Chatterji, for Appellants. - 
H. N. Sanyal, (Additional MAC ADM. for Respondent. 


G.R. E and gio dimissa, 


` [Supreme Counr.] - - . 
aS. R. Das, C.F., N. H. Bhagwati, B. P: Sinha, Nageshwara Rao v. Andhra State 
K. Subba Rao and K. N. Wanchoo, JJ. Road Transport Corporation. 
5th November, 1958. ` Petitión No. 100 of 1958. 


Motor Vehicles Act (IV of 1939) Chapter IV-A— Constitution of India (1950), 
Article 31—-Scope—Nationalisation of Bus Transport —Validity. 


By majority. —"We hold that Chapter IV-A of the Motor Vehicles Act (providing 
for the State Transport undertaking) does: not provide for the transfer of owner-: 
-ship or the right to possession of any property to the State or to a Corporation, owned 
or controlled by the State... Under Article 31 of the Constitution unless there is such, 

M--N RG 
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a transfer the law shall be deemed not to provide for compulsory acquisition or 
requisition of property and therefore, in such a case, no CUR need be 
provided for under Article 31(2) of the Constitution." 


Sinha and Wanchoo, JJ., who delivered two separate ee Judgments, 
did not agree with the majority view. They said that the State Government, in 
approving the published scheme, was not discharging any judicial or quasi-judicial 
function. They held that in ‘so doing the State Government was only performing 
its normal administrative function. 


M. K. Nambiar, for Petitioners. 
M. C. Setalvad, (The Attorney-General of India) for Respondents. . 


G.R. ——— Petition allowed. 
{Supreme Coumr.] 

T. L.' Venkatarama Aiyar, P. B. Gajendragadkar Commissioner of I. T. v. 

and A. K. Sarkar, FJ. Teja Singh. 

5th November, 1958. C.A. No. 122 of 1957. 


Income-tax Act (XI of 1922), sections 18-4 and 28—Scope. 

On a true construction of section 18-A (9) (5) read with section 28 of the Indian 
Income-tax Act, 1922, a penalty may be imposed for a total failure to comply with. 
the provisions of section 18-A (3) of the said Act. 

Section 18-A (3) and Section 18-A (9) (5b)'will become meaningless if “ the 
retur" under section 22 of the Act is to be complied : with for invoking inr provi- 
sions of section 28 of the Act. . 


R. Ganapathy Der, for the Appellant. 
P. M. Mukhi, for the Respondent. 
‘Ganpat Rai, for the Intervener, 


GR. — l ——— / - Appeal allowed. 

- [Supreme Court] | "E : 
S. J. Imam, S. K. Das and : Special Land’ ‘Acquisition officer, 
Jj. L. Kapur, FF. i Bangalore č T.'Adinarayana Setty. 
7th November, 1958. ay C.A. No. 138 of 1955. 


Land Acquisition Act (I of 1894)— Quantum of compensation —Fixing. af Tane 
Interference with decision of High Court. 

The Privy Council has adopted the principle on the question of quantum of 
compensation not to interfere with whatever the High Court has decided.. We do 
not decide the point whether the principle followed by the Privy Council is proper . 
but in this case we have interfered because the High Court arbitrarily chose some: 
sales to find out the average sale price instead of considering, all the available sales. 
To meet the ends of justice we reduce the sale price from Rs. 13-8 to Rs. 11. 

P. Ghannappa, Assistant Advocate-Genéral, Mysore (with R. Gopal Krishnan), for 
Appellant. 

A. V. Viswanatha Shastri with R. Chaudhary, for the Respondent. 


GR. ————- . Appeal partly allowed without costs.. 


[Supreme Court.J © ^ o , 
© S. R. Das, C.F., N. H. Bharvad, B. P. Sinha, Rameshwar Proshad Khandelwal 
K. Subba Rao and K. N. Wanchoo, JFT. v. Commissioner of Land. 
13th November, 1958. a : Reforms, M. Pradesh. 
i : Petition No. 172 Of 1955... 
Madhya Pradesh Land Reforms Act—Powers of the forest authorities to sell Government 
property or to grant extensjon of contract periods. 
“The conclusion, therefore, is inevitable that there was no valid extension of the: 
period of contracts in “favour of petitioners after June 30; 1954.. The licence that was. 
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granted by "the Forest Authorities cannot, inthe circumstances of this case; pass 
property in the treés, etc.,'to the petitioners: :/The petitioner$ had no, property rights 
on felled trees and ’ manufactured katha and charcoal lying in certain forests in, 
Madhya Pradesh on March 3, 1955.” Rx M 
(1954) S.C.J. 315 » 1954 S.C.R. 817, held: not spplicable, 
N. C. Chatterji, for Petitioners. 
" H. N. Sanyal, (Additional Solicitor-General), for Respondent, 


G.R. ] — Petitions dismissed without” costs, 
' [SUPREME Court] | 

S. R. Das, C.F., N.H. Bhagwati, B. P. Sinha; . Bajaranabh Sen v. State of 
K. Subba Rao and K. N. Wanchoo, if ' Rajasthan. 
14th November, 1958. |. , Petitions Nos. 290 of 1955, etc. 


‘Ajmer Abolition of Triemen and Land . Reforms Act of. 1955, ‘sections 8 and 38— 
Vires of —Entry 18-of List If of the Seventh Schedule to the Consiituiton:—Applicability. 


“The legislature was certainly competent, under Entry 18 of List II of the Seventh- 
Schedule to the Constitution relating to- land: to make the -impugned -provision. 
It cannot be disputed that the’legislature'has: power. in'appropriate cases to pass 
even retrospective legislation. -- Provisions for cancellation of instruments already exe-; 
cuted are not unknown to law. : The provision is not an independent provision ; it, 
is merely ancillary in character, enacted for carrying out the objects of thé Act more 
effectively. It is not necessary-to consider where the property would vest after acqui- 
sition in deciding the ambit of the | competericé" "of the legislature under these. two 
entries, The key to interpretation of these'twÜ éntries is notin whóm .the próperty 
would vest after it has been acquired, but whether the property is being acquired for 
the purposes of the Union in one case, or for purposes other than the purposes of the 
Union in the other. There was no force in any-of" the.. poni taged on behalf of the, 
petitioners.” - ^ 

Achhruram, Senior Advocate (B- p. ‘Sharma, N al and K. L Mdh, Advocates 
with him), for Petitioners. i am 


H. N. Sanyal, (Additiónal Solicitor General) vidi H. Dhebar, for Respoadent- 


SOIRS oc LA iv REN MI d Petitlons dismissed. 

> [SUPREME : Coukr] etze we crus À u^. deae X s 

P. B. Gajendragadkar and A. X Sarkar, Jo ME LR amer v. State of Bihar. 
14th November, 1958." A ettol ns Or. A. No.: 187 of 1956.; 


Criminal Procedure, Code 1 of 1898), ‘section 498.—Polioy: ‘underlying. the section. ` U 


“The policy underlying the provisions. of section 498 of the Code of Criminal. 
Procedure may, no doubt,sound inconsistent: with modern notions of. the status of 
women.and all the mutual ‘rights. and obligations under marriage. That, however, is 
a question of policy with which, the Courts are not, concerned.. It may: be concéded’ 
that the word. ‘detains’ may denote detention. of a person ,against his or her will, 
but in the context of-the section. it is impossible to give this Brune to the word." ii 


B. K. Saran, for Appellants. ELE : 
_R, H. Debhar, fot ene ie ee 
GR. d* hy 2 4 pene: Rate wis, T PER partly . slider 


‘ Ac Bec ts 

Subramaniam, Je >> ioe i `" Gopáliao v. New. Oriental Chit Funds; . 
8th August, 1958. l Application No. 2179 of 1956 in 
O.P. No. 128 of.1955.: 


Companies Act (VII of 191 UN sections, adi ‘and 237—Director>—Misfedsance and breach 
of. trust—Damages—Liability Jfor—Companiés: Act (I of 1956), sections 543 and 545: 

Though the Director.of:a Company can repose confidezice and trust in the Com- 
pany’s Officers appoihted: by-him;, which would not penalise, him, che cannot, ‘divest 
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himself of all obligations in the matter of the administration of the Company, and 
Be is consequently liable for compensation in.respect of the misfeasance or breach 
of trust. ^ > l i . i: 
(1937) 2 M.L.J. 848, referred to. 
N. C. Raghavachari, for Petitioner. 
K. Venkateswara Iyer, for Respondent. ; y 
| PRN. — 50 0 Application. allówed. 
Ramachandra Iyer, J. Patel Bros. v. Vadulal Kashidas; Ltd. 
1 14th August, 1958. i ; C.R.P. No. 68 of 1958. 
. . Contract Act (IX of 1872), section 28— Contract io exclude thé jurisdiction of one of two 
competent Courts—Interpretation of. wu EO Ba M a E 
... Ouster of jurisdiction of a Court to which a person is entitled to resort to under 
Givil Procédure Code or any-other Statute cannot be a matter of presumption, 
but should be.proved by express words of the contract or at least by necessary ór 
inevitable.implication. © . — . . a a, l - 

- Where a contract merely contained a.printed clause that the transaction is 
subject to Bombay jurisdiction, it cannot be implied that the jurisdiction of all'other 
Courts’ are excluded. .Such a clause cannot also amount to a contract between 
the parties agreeing to have Bombay as the venue for settling all disputes. — ' 

Fe GRP. No, 1010 of 1953, followed. - 
.. V. C. Viraraghavan and D. Lakshmi, Narasimhan, for P etitioner. - 
`. Kesavalall . Tarwady, for .Respondent.. © mu 


RM. i oie 5 b: pa a Petition allowed. 
Rajainannar, C.J., and Ganapathia Pillai, J.. °°” Patel v. Ponniah Nadar,; 
14ih August, 1958. ; L.P.A. No. 135 of.1955, 


Madras Buildings (Lease: and-Rent Control) Act (XXV. of 1949), section 6 (1) (b) 
Proviso—Recovery of excess rent on fixation of fair rent—Date from which it could be claimed— 
Effect of amendment by Act VILE of. 1951;—Section 20 of Amending Act—Period of one. year 
—How calculated. UE 78 UR Pree Sr i 

Under the provisions of section 6 (c) of the Madras Buildings (Lease and Rent 
Control) Act, 1949, as it stood before the amendment by the Amending Act VIII 
of 1951, a tenant was no doubt entitled to claim a refund ‘of all the excess rents, 
if any, paid-by. him when the Rent Controller has fixed a fair rent for the building 
in his occupation.. The Proviso to section 6 (1) (b) introduced by the Amending 
Act restricts this right only-to a period of one year immediately before the: deter- 
qination: of the fair- rent. , , ; i 

The period of one year in such cases must count from the date of the-origian] 
órder of the Rent Controller and even in cases where the order has been taken upon 
appeal and the appellate order is made on a subsequent date, the determination 
of fair rent by the appellate authority will date back to the order of the Rent 
Controller because in effect the order of the appellate authority is the order- which 
the Rent Controller ought to have passed. RS 

The right of a tenant to a refund of the rent paid in excess of the fair rent is 
not a right under the general law but is one entirely founded on the statutory pro- 
‘Visions contained in section 6 (c) of the Act. Such a right accrues to the'tenant 
‘only wher’ the fair-rent is finally fixed by the machinery constituted under the Act 
"There is no question of any hypothetical right to a refund getting vested in the tenant ' 
vat any particular point of time. . 

Hence whe e the Controller has determined the fair rent under the provisions 
‘of the Act, as it orginally stood and the order is taken up on appeal and during the 
pendency of the appeal thé amending Act has come into force, the right of the tenant 
to claim refund of thie. excess rent, if any, will be governed by the provisions of sec- 
tion 6 (1) (b) of the Act as amended: An appeal destroys the finality of-the original 
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‘order. and the appellate order supersedes the order appealed against and, itis only 
the appellate order that has to be looked into to determine the rights of parties to 
claim refund or adjust any excess rent. The right to refund depends on the quan- 
tum of fair rent as finally fixed and the appellate authority has as much jurisdiction 
to fix the fair rent as the Controller and the right to refund arises only on the final 
order of the appellate authority and the law applicable on that date is the provisions 

_ of section 6 (1) (b) as amended by Act VIII of 1951. 

(1956) An.W.R. 928, followed. . 
(1958) 1 M.L.J. 184, explained. 2 Whee, & vs 


G. T. Ramanujachari, for Appellant. ` "ET nm 
aS. Amudachari and A. V. Raghavan, for Respondent = 
R.M. S m. i Orders accordingly. 

Panchapakesa Ayyar and : New Central Hall v- 
Basheer Ahmed Sayeed, FF. United Commercial Bank- 
18th August, 1958. . Appeal No..817 of 1954- 


Damages—Special. damages—When ‘could be awarded without proof of special loss— 
Banker and customer—Bank’s wrong ful dishonour f a ‘trader customer’ s cheque—Proof « of 
special damages—If necessary. 

Damages can be awarded even vitu proof! of. any ‘special loss in certain 
cases like trespass not causing damages but only annoyance or. where a cheq que 
issued by a non-trader-customer is wrongly dishonoured by the bank, even thoüg 
the person might have suffered no special. loss. as a result of such dishononring. In 
such cases the damages will.only be nominal. But in ‘cases where a cheque issued 
‘by a trader-customer is wrongfully dishonoured, even special ‘damages could: be 
‘awarded without proof of special loss or damage. The fact that such dishonouring 
took place due to a mistake of the Bank is no excuse nor can the offer of the bank 
to write and apologise to the payees of such dishonoured cheques affect ie ability 
of the bank to pay damages for their wrongful‘ act. . 


T. ‘Venkatadri and A. Sattar Sayeed, for ‘Appellant ae eee p "wat 

R. Narasimhachar! and N, v Veale ge for. Respondent. . > '..." ook 
R.M. ——— `> Appeal allowed. 

‘ Ramaswami, F. ** 3 deer osea qm P nre Kottayyan Achari v. 
n August; 1958. .-« 008 c 275 57 3: * — Rangaswami'Achàri. 


S.A. No. 1139 of 1955. 

* Madras Hindu Religious ud Charitable Tiimani Act (XIX of 1951), sections 57 
and 93—-Bar of suits under —Suiis : Taare to gunisdseranon a or Tong. f a rengtis 
institulion—What ate.. > >>: ' 

' The expression * suits relating to sdridoistretion ETT management of a religisiis 
institution’, ‘in section 93 of the Madras Hindu Religious and Charitable Endowmenis 
Act, 1951; construed strictly means nothing more, thah ‘suits seeking-a change or 
-réform in the administration or management of a religious institution. In its wider 

` sense it might take in the classes of matters enumerated in section 57 of the Act in 
regard to which the Authorities under the Act are given exclusive jurisdiction, :\ But 
a suit by a member of a community. to enforce his right to participate in the cere- 
monies conducted out of the community funds and for accounts would not be barred. 
under the Act as such claiins would be ontinde thé'scope of sectión 57 


M. Natesan, for Appellant. 7-7 >~ 
JR unanade Ayangar, for _ Respondent. . " 
ROM. PLAIN 


5 ` Appeal alloived. 
Rajagopalan ad Sibrakmanyan, 3.. ' Ramu v. Muthuveera. 
E 22nd. August, 1958.. ^s .. R.C. Nos. 2 to 6 of 1958. 


; ` Madras. Cultivating Tenants Protection Act (XXV of 1955). and ‘Amending. Act XIX 
of 1956— Validity and affect-—Legislati i cid to extend the life. of an Act. which. kas 
Eod by efflux of üme. yoda gue 5 

' It is no:doubt true that the Madis Cultivating "Biens Protection Act Qv 
of. 1955). was in force for a period of one year only as originally enacted: and. in:the. 
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normal course of events it would have expired with 26th September, 1956. But 
section 8 of the Amendjng Act XIV of 1956, though it came into force only on Ist 
‘October, 1956, specifically provided that the parent Act shall be deemed to have 
continued in force till that date. ‘The Legislature has power by a subsequent Act 
to revive or re-enact a law which, by reason of its being a temporary legislation 
had ceased to be in force at the time of the enactment of the subsequent Act. 

(1949) 2 M.L.J. 356 (P.C.), followed. ' 

But the intention of the Legislature to revive the expired Act should be 
expressed clearly in the subsequent Act. The expression ‘shall be deemed to have 
continued in force’ in section 8 of the Amending Act XIV of 1956 satisfies this test 
and has the effect of reviving and re-enacting the parent Act XXV of 1955 and 
keeping it in force on the date of the Amending Act. 

(1949) 2 M.L.J. 663, referred. 

A.LR. 1954. Pat. 97, followed. 

Hence the Madras Act XXV of 1955 as amended by Act XIV of 1956 is in 
force in the State of Madras and will continue in force till such time as is provided 
for in the Act as amended. f 

K. Aravamuda Ayyangar, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and the Government Pleader 
(B. V. Viswanatha Ayyar), for Respondents. 


R.M. ———— Reference answered accordingly. 
Ramachandra Iyer, F. f i Soosai Udayar v. Audiappa Ambalam. 
27th August, 1958. A.A.O. Nos. 74 and 75 of 1956. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
section 56—Bar of jurisdiction of civil Courts under—Scope and extent of. 


Ouster of jurisdiction of a civil Court in regard to matters that are generally 
within its powers to entertain, cannot be readily inferred. Such jurisdiction could 
be ousted by express statutory provision in that behalf or it should follow as a neces- 
sary implication from the provisions of any statute. 


It is no doubt true that the Madras Estates (Abolition and Conversion 
into Ryotwari) Act, 1948, provides certain rights and the procedure for obtaining 
the same. Section 56 of the Act does not expressly bar the jurisdiction of civil 
Courts but having regard to the scope and object of the Act, the jurisdiction of civil 
Courts might be deemed to be impliedly barred in respect of matters covered by 
the section. But then the Tribunals under that section are created for certain specific 
purposes and they became functus officio after their work is completed. A civil 
Court’s jurisdiction to entertain a suit in regard to other matters cannot be taken 
away merely because in deciding such matters the Court has to incidentally 
decide a matter which: is within the jurisdiction of the Tribunals under the Act. 

(Scope and object of the Act analysed. Principle behind exclusion of 
jurisdiction explained. Case-law . reviewed.) 


G. R. J'agadisan and S. Somasundaram, for Appellant. 
A. Sundaram Ayyar and R. M. Muthuveerappa, for Respondent. 


R.M. ——— Appeals dismissed. 
Balakrishna Ayyar, J- ` Bagavandas Goenka v. Union of India. 
` and September, 1958. W.P. Nos. 291 and 292 of 1957 & 


Crl. M.P. Nos. 727 and 728 of 1957. 
` * Constitution of India (1950), Article 20 and Foreign Exchange Regulation Act (VII of 
1947), sections 4 and 22—Enquiry under and answers given in, pursuance of 1t—If could be used 
against the person giving the answers in-a subsequent prosecution—Constitutional guarantee 
against self-incrimination—Stage when protection commences. 
Section 22 of the Foreign Exchange Regulation Act makes it obligatory on” 
the person to whom questions are addressed by the Reserve Bank to give true answers 
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and a person who refuses to furnish such answers is liable to. be: punished under 
section 23 of the Act. Hence in the absence of any other factors to the contrary, 
it may normally be assumed that such answers were furnished by a person under 
threat of legal penalties. But it is open to a person to waive the privilege against 
self-incrimination and hence where it is clear that such answers were, given freely 
and voluntarily they m&y be used in evidence against him in a subsequent prosecu- 
tion. ' 


It is no doubt true that even a compelled. tinon previously obniied from 

a person cannot be used against him in a subsequent prosecution. ' But to attract 

` the constitutional guarantee against - self-incrimination the person must first be 

accused of an offence. The constitutional :protection begins at the stage of 

accusation of an offence and not earlier. Any statement given -bya person ata 

time when he was not accused of any offence or when there was no imminent fear 

of such accusation may be used for a future accusation of an offence and in such 

cases there could be no violation of the constitutional’ guarantee against self- 
incrimination. 


A.I.R. 1957 Cal. 520, followed. 


Under the general scheme of the Code of Criminal Procedure before a person 
can be said to be accused of an offence at least two conditions must be satisfied, 
viz., (1) there must be an allegation that he has committed an, offence and (2) 
proceedings must be initiated against him under the Code in respect. of the alleged 
offence. The immunity conferred by Article 20 (3) of the Constitution commences 
not merely from the point of time when a person accused of an offence is actually 
before the Court but may extend to an earlier point. of time. But answers given 
by a person at a time when he was not accused of any offence or when no criminal 
case is made against him, but at a time when there was only a mere preliminary 
investigation with a view to'decide whether there has’ been any violation of any 
law, Le. at a time anterior to: that ‘when a decision'is' taken whether or not to 
institute proceedings under the Criminal Law, dre not hit by Article 20 (3)’ of the 
Constitution. 

The Advocate-General” (V. K. Tirvenkatachari) . >, JH. ES Rángasiani - Apyangar 
and V. P. Raman, for Petitioners. ; 


.',. "Fhe Government Fiale VA y. vaoasatha Ayyar), and C. K. Venkatanarasiinhan, 
for PAPE m d. du i 


R.M. Logd eee, . 7 Petition dismissed , 
PORA p . UR s ER, Pillai v 
ind penes 1958. cs DoT '',' Incorhe-tax Officer, Madurai. 


` W.P. No. 297 of 1956. 


Income-tax Adi, a E P NUR “to tax mde Changs. in law àn the ` 
course of an asséssment Jear—Law applicable., 


-It is now well-settled that in income-tax matters the law to be applied i in cases 
of any particular assessment is the law in force in the assessment yéar unless other- 
wise stated orimplied bythe- "Legislatüre.: In cases where there is a changé in the 
law during the course'of an’ assessment, year the law applicable to the particular 
assessee will be the law in force at the commencement’ ‘of the assessment year in n the 
absence of any statutory proyision to the contrary, 


(India and Burma Income-tax Relief Order of 1936; and Indian Independence 
Act, 1947—Scope and effect on section 49-A of the Income-tax Act as it stood" in 
1947 and subsequent ‘effect: of .amendment—Schenie. explained). — ^^ 


Ki: Ex Rajagopalachari. and -K: E:: Varadan} ‘for Petitioner, P 
C. S. Rama Rao Sahib, for Respondent. ` > 
" R.M. o —— ; , Rule absolute’ 
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Ramachandra Iyer;. J. 2: Dhandapani v. v. Salem Co-op. Wholesale Stores: 
10th September, 1958. , - §.A. No. 389 of 1956: 
^^ — Madras Shops and Establishments Act (XXXVI of 1947), section 41—Effect of an 
order under declaring a termination of service as illegal —Righi of employee to get hts wages 
during the period when he was not im actual service. 

The effect of setting aside in an appeal under section " of the Madras Shops 
and Establishments Act by the Commissioner of an order of the employer têr- 
aninating the services of his employee as illegal, is that the employee must be deemed 
to have continued in service. The termination being wrongful the employee will 
be entitled.to his salary during the period when he was prevented from doing his 
work by the wrongful act of the employer. 

(1957)- 1 M.L.J.+7, referred. 

` Messrs. Row and Reddy, for Appellant. ` 

T. M. _Chinnayya Pillai, -for Respondent. 


R.M. — "ee Appeal allowed. 


Ramaswami, F. gra Arokyatiàmhial Y. Mockerjee. 
10th September, 1958. — - Lux S S.A. No. 416 of.1956. 


International Lans—Przale—Legiinay ef persons—If could be affected by change in 
the -law ` subsequently. — 
` No person who ïs legitimate when born can be bastardised “retrospectively B 
thé subsequent opération of-a law. A relationship which was legitimate at the 
time when it came into being cannot become illegitimate with any retrospective 
effect by the subsequent introduction of new laws. 


7 When the former State of Pudukottai was merged with the Madras State, the 

Indian Succession Act no doubt became applicable to the Indian Christians im 

the State. But where an - estate devolved upon a person before the operation of 

the ‘Act, the subsequent succession. to it according to the new Act cannot be varied- 

merely Becaiise the original holder would be a bastard according to the new law. 
OK. , Raman and T. $.. Krishnaswami Ayyangar, for Appellant. : 

C KSŽ Ramamürthi and K; Sarvabauman * for. Respondent. 


eRMa (o e y co E CUTEM LCS Uva a Appeal dismissed. 


"Balakrishna Ayyar, j. ALPE Doraiswami Mudaliar v. Natesa Mudaliat.- 
TU, October, 1958. W.P. No. 748 of 1958. 


Motor Vehicles Act (IV of 1939), section 42— Violation of, by the hirer of a transport 
vehicle—If an offence under the Act disqualifying such person when applying for'a permit. 

Section 42 (1).of the Motor Vehicles Act no doubt i imposes an obligation only. 
upon the óWner, and ‘none else of a vehicle to use or permit the use of the vehicle 
in accordance with the conditions of the permit. But section 123 of the Act pena- 
lises every person: who drives 4 inótor vehicle of causes it or allows it to Be used or 
lets out a motor vehicle for use in contravention of the proyisions of sub-section (x) 
of section 42. „Hence even a person who is not the owner of the vehicle’ nor its. 
perinit-holder, but only takes as loan a vehicle contravenes the provisions of section. 
42 (i) of the Act áhd he is guilty of an offence under. the Act and this is a matter: 
which has to be taken into consideration when deciding ` ‘whether such. a pason is- 
qualified, for obtaining a permit under the. Act.. pros es, 

ATR: 1957 Bom. 243, . followed. .. E E 


ae IER. 1952 All. 276 : ALR, 1053: Trav, “Coch. - 551 : ALR: 1957 Nag: 94, 
differed. 


`K. Baan. T. Ramalingam and. 2o Musso: Redd, for Pentone 


The Additional Government Pleader (K.: "Faerassani)s, NG, Krishna: ee 
and T. Chengalvaroydn; "for ‘Respondents. 


m 


s 3X 


ERM "s dais d Xn nem POM ` “Grider. se aside 


P je) esee esr o * 
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. [Supreme COURT. þe: -e — nm X uA pA F 
S.R. Das; C.F., N-H. Bhagwati, B:P. Sua ig Rath Narain Medhi, etc. v 


K. Subba Rao and K.N.. Wanchoo, 3 7:7: ies isti qae . State of:Bombay,, ete: 
18th ones 1958. hohe cee Petitions Nos., 13 and 38-41 


LAM eie: Pot o, Of 1957 ‘and 55. of 1958. 


Bombay Jiang) d Agriculture Lands Condens, Act (XIII of 1956),,section 7 
-—Article 31-A of the Constitution—Expression “Estates” —Entry 18 in List. 2. of the 
Seventh Schedulé io the Constitution. 


“The expression ‘estates’ as used in Article 31-A had the meaning of any 
interest in land - and, therefore applied to holders and occupants of unalienated 
lands. * -«*.':*'*:We-have ‘therefore come tothe -conclusion that the 
impugned Act is pees by Article 31-A and is protected from attack against its 
constitutionality on the score. of its-having violated. the fundamental rights.” 


Po Thè ‘broad principles and policy had been laid down'by the Legislature; and 
therefore section 7 could not Be. impugned, on fhe ground of e excessive delegation 
sai neue power : e SOS. ru Boano gom 


t 
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dud a dh . $0 
E E > 


bebe l3 To iu EID 


to 


Purishoitam’ Thin: for. ‘Petitioners. ` E * » T 
. H. X Sanyal, (Additional Solicitor-General:.of India), “fhe Respondents. |i ze 


EAIRT 


i rium a ee 
S. R. ‘Das, Q; 3. N H. “Bhagwat, s. K. Dass 5: iban enc : Baslicslisar Nath v. 
Fel. "Kapur and'K. N. d ipei IF: ite a LAT. Delhi & Rajasthan. 
3 19% November, 1958. $4 en té en Sr VA. «No. 208 of.1958. 


L2 Taxation “ón Income (Investigation Eadie ‘Ack (XXX of 1947), Section. 8 (2) 
—Scope—Articles 13 and 14 of the Constitution. 


“The furidániental: right, the breach" whéreof is complained, is founded 
on Article 14 of the Constitution". "There cal: be‘ nd "dispute that 
this, Article, is founded.on sound .public- policy recognized and, valued in 
all .civilized States, and the obligation thus imposed on the State enures 
for the benefit of all. persons, citizens and others alike.’ The ‘command of 
the Article is directed -to the State and the reality of the’ obligation thus imposed 
on the State is the measure -of ‘the fundamental right which every person in the 
territory of India is to enjoy. Artlcle 14 is'án injünction.both to the legislative 
as well. as the executivé..organs.of the State. Article 13 of the Constitution 
provides: that , all. pre:Constitution laws in the territories of India shall becomé 
void.in.the post-Constitution: périod if they. are inconsistent with the ‘provisions of 
the. Constitution in respèct : of. fundamental rights. If the Constitution asks 
the State ; why the, -State-:did not carry . out its behest.the.-State would not be 
in any better position- than‘ Adam found himself in when:.God. asked him. why he 
had eaten:the. forbidden. fruit,. and' «thé State's answer, that the citizen himself 
asked; for. it, ; will be as-futile _as - that. ‘of: Adam who ipleaded that woman‘ had 
tempted him. and so. he .ate the forbidden fruit. A. citizen.cannot give up 
or waive the breach of a fundamental right that is inherently conferred on him by - 
this constitutional mandate directed to the State. It is not for the citizen or. any 
other persón "who benefits by reason of its provision to waive any breach ó of the 
obligation on the part of the State. : 


M—NRG 
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** This E should be accepted, the order of the Income-tax Commissioner, 
Delhi, should be set asitle and all proceedings now VELA for the Xen n 
tion 9f the Union Government's order should be quashed.” ” 


- Harnam Singh, for the Appellant. ZEN E 
M. C. Setalvad, (Attorney-General of India), for the e Respondent. 
N. C. Chatterji, for Intervener., 


G.R. a. Appeal allowed. 
did uet and bania ber; JJ. ie Pierce, Leslie & Co:, Ltd. v; 
:grd September, 1958. ` Commissioner of Income-tax, Madras, 


R.C. No. 53 of 1954, 


Income-tax Act (XI of 1922)— — Tasabls, “income —Income and capital receipt—Ltimpsum 
amount received by an assessee as compensation for termination of an agency agreement—If 
income or capital receipt—Tests to, decide. 


It is not always easy to decide whether a particular payment receivéd by a 
person is his income or whether it is to be regarded as his capital receipt. Where 
an assessee company; as part of its other normal trading activities takes up certain 
managing agencies also, which if terminated would entitle the assessee to receive 
a lumpsum compensation, the receipt of such amount would be part of the income 
of the assessee and not a capital receipt, since the other. business activities of the 
assessee-company as its profit-earning machinery as a whole were not affected’ by 
the termination of any managing agency agreements, which was only one of several 
activities of the assessee. Normally a business man would view. the acquiring of 
a managing agency as a capital asset by itself as it is intended to produce income, 
and in certain cases where the whole.trade of the assessee is built on such managing 
agency and the managing agency constituted the framework or whole structure 
of the assessee's profit-making apparatus, the receipt of a lumpsum amourit as com- 
pensation for the cancellation of such an agreement of managing agency might consti- 
tute a capital asset and not income. But where the receipt of compensation for 
cancellation of a managing agency is in the course of the normal trading activities 
of the assessee and leaves the general framework of the assessee's business unimpaired 
such compensation will be part of the assessee's income. 


1956 S.C.J. 479 : : (1956) 2 M.L.J. (S.C.) 21 : 29 L.T:R. gio ($.C.); 30 L.T.R. 
309, followed. 


M. Subbaroya Ayyar, V. Sethuraman and S. Padmanabhan, for Petitioner. 
C. S. Rama Rao Sahib, for Respondent. 


RM. © «4 ———— Reference answered accordingly. 


Subrahmanyam and Ramaswami, FF. Chinnavalayan, In ve. 
5th September, 1958. Crl. Appeal No. 121 of 1958. 


- Evidence Act (I of 1872), section 32—' Circumstances- of- the transaction -resulting. in 
death "Admissibility of evidence—Scope of. 


The expression ‘ circumstances of the transaction which resulted in his death , 
in section 32 of the Evidence Act is wider in scope than the expression ‘ cause of 
his death’. The test of relevancy of statements under section 32 (1) is not what the 
final finding in the case is but whether the cause of the death of the person making 
the statement come into question in the case. Section- 32 (1) refers to two: kinds 
of statements ; (a) statement made by a person as to the cause of his death or (b) 
statement made by a person as to any of the circumstances of the transaction which 
resulted in his death. Hence such declarations are admissible only in so far as it 
points directly to the facts constituting the res gestae of the homicide. 
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of the Tribunal to correct the érror .. 11. 
INDUSTRIAL- : DISPUTES- ACT (XIV 
OF 1947) Bonus to -workmen—Considera- 


as. : 34—Meaning of Dol 

















tions; ; - (S.C:), .: 38 
' Misconduct - by workmen—Test to 
determine M (S.C)* 44 
: Reorganization a business and, re- 
trenchment—When proper (S.C), .: 21 
S. 2— Industrial Dispute —bMeaning 
aa (S.C. .:- -2 
SSZ d) Worten vemployed—Tests 

to’ determine ie 


INDUSTRIAL DISPUTES ACT (1947)-- 
+ (Conid: Xo 

—-L8.72 ($)—Workmen eniployed'a-W'ho. 

re Five of beedi manufacturers giving. 

raw materials to an intermediary who cm- 

ploys NOD if employed by the firm 








30: 
L Ss: ' 10- and, 20—Gèneral Clauses Act, 
S; (S.C.) .. 2 





S 10—Reference for adjudication of 
depas in an industry—Closure of the in- 
dustry—Effect 7 
Ss, 10 and 25- FFF—Closure of an 
industry before the amendment—Worker is. 





entitled: .-to compensation—Closure or re- 
trenchment—Factors to be considered 

n ts 13 
——S$. 33—Scope (S.C.) .. . 49 


INDUSTRIAL EMPLOYMENT (STAN- 
DING ORDERS). ACT (XX OF 1946)— 
Object and scope of—Standing orders duly 
framed —I£f binding on the parties—If can be 
challenged—Powers of lower Courts.. . 16 
INSURANCE, ACT (IV OF 1938), Ss. 2 
(9) and 33—'Insurer—Meaning of—If in- 
cludes-- a- company ; -which.has suspended 
business i. 19 
INTERNATIONAL LAW Private. Legiti- 
inàcy of  persons—If could be affected by 
change in the law subsequently .. 56 
KERALA.-EDUCATION BILL--Constitu- 
tional validity—Constitution of India 1950), 
Arts. 14, 29, 30 and 226 (S.C.). .. 


LAND ACQUISITION ACT (I OF TS 
—Quantum of compensation—Fixing .of— 
Principles Interference with decision of 
High Courft è «| (S.C.) .. 50 
LETTERS: PATENT. (MADRAS), Cl. 15 
-—Judgment-—-Allowing:or refusing to allow a 
plaintiff -to sue-as a pauper—If amounts to a 
“judgment—A ppeal against ‘such an order—If 
maintainable ` wander Cl, 15 of the Letters 
Patent ^ . 6 
LIMITATION ACT (IX OF 1908), Sch. I, 
Art. 8—Süit on account in respect of meals 
supplied —If: governed by the shorter period 
of limitation : 40 
—Sth. I, Art. 36 id Art. 49—Suit by 
a. “Municipality for damages caused to its 
lamp post ‘by the negligent driving of defen- 
dant’s lorry—Limitation for aa 11 
MADRAS AGRICULTURISTS' RELIEF 
ACT (IV OF 1938), S. 9-A (10) Gi) (b) 
--Exemiption from scaling down in cases of 
transfer—Transfer—What amounts to - 
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L8: 10 Gi) and S. 13—Claim “for un- 
zd purchase - money—Rate of  interest— 
Exemption from us statutory limit—Scope 
x i $a 

S. 13-Retopening of- debts incurted 
after the Act—To what extent permissible 
(F.B.)-:..- 48 





Foa’ 3 & 


MADRAS. BUILDINGS (LEASE ‘AND 
RENT CONTROL) ACT (XXV .OF 
1949),. S. 4—Fixation -of fair rent—Basis of 
—Rent arrived at between parties under a 
valid compromise—If could be interfered 
with $e 14 
: S. 4—Fixation of fair rent—Criteria— 
Municipal valuation for the basic period—If 
conclusive—Contract between the pope 
relevant i 15 


S. 4—Fixation of fair rent—Value of 
the building ard cost of repairs and tax, 
etc.—If to be taken into account 46 


S. 4—Petition for fixation of fair rent 
by a tenant who has vacated the premises but 
is in arrea's of rent—If maintainable 1 

p ze 0 
S. 6 (1) (b) Proviso—Recovery of 
excess rent on fixation of fair rent—Date 
from which it could be claimed—Effect of 
amendment by Act VIII of 1951—S. 20 of 
Amending Act—Period of one year—How 
calculated E 52 
S..7 (2) Gi) (b)—Eviction on the 
ground of using the demised premises for a 
different purpose—Premises let for vending 
betel leaves—Crackers sold during Deepavali 
season—If amounts to a different user 

















S. 7 (2)—Wilful défault—Rent paid 
by cheque— Chequé dishonoured—When XE 
ful default 


S: 7 (3) (a) —Landlord requiring pre- 
mises for the business he is carrying on— 
Carrying on business—What amounts to 








10 
S. 12 (1) (b)—Delay in filing appeal 
in tinie—If could be excused—-Limitation Act 
(IX of 1908), S. 5—If applicable 14 


MADRAS COMMERCIAL CROPS MAR- 
KETS. ACT. (XX OF 1933)— Validity— 
Reasonable restriction on fundamental right 

- (S.C.). 38 


MADRAS COURT-FEES AND uu 
VALUATION ACT (XIV OF 1955), Ss. 

(3) .and, 25 (d)—Suit against a number at 
tenants of the plaintif?s lands for a declara- 
tion that "thé tenants have no permanent 
rights of occupancy in respect of such 
Jands—Plaint alleging conspiracy and joint 
denial of title by all the tenants of different 
parcels of lands—Court-fee payable . 17 


- § (3) and 7 (2)—Suit by landlord 
against a number of lessees—Causes of 
action distinct and several—Court- fee pay- 
able . - -- > Sl 


—Ss. 23 and 40—Suit for cancellation of 
a decree—Decrée for payment of maintenance 
to a wife on the dissolution of marriage till- 
her re-marriage—Suit to: set: asidé the decree 
onthe’ ground of fraud—Valuation for pur- 
poses of, Couf t: fees : 4 
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MAD.. COURT FEES ‘SUITS VALUA- 
i TION ACT. (1955)—(Contd.) 

. 69—Applicability—Madras High 
Court-Fees Rules (1933), O. 2, R. 13-A— 
Court-fees— Refund  of— Circumstances-— 
Sui! filed ca the Original Site ce we Ldiigh 
Court subsequently transferred to the City 
.Civil Court—Suit settled out of Court—Re- 
fund of Court-fee 24 


MADRAS CULTIVATING TENANTS 
(PAYMENT OF FAIR RENT). ACT 
(XXIV OF 1956), S. 9—Jurisdiction of 
Rent Court to fix fair rent in case of culti- 
vation under an agreement to share the 
produce (waram system)—Scope 42 


MADRAS CULTIVATING TENANTS 
PROTECTION ACT (XXV OF 1955) and 
Amending Act XIX of 1956—Validity and 
effect—Legislative competence to extend the 
life of an Act which has expired by efflux of 
time 53, 

S.2 (a) —Cultivating tenant—If inclu- 
des a sub-lessee from a tenant x 40 
———-8. 3 (4) (a)—Petition for eviction 
of'tenant on the ground of default in pay- 
ment of rent agreed upon—Power of Re- 
venue Court to grant remission 26 


S. 4 (1), (3) and (5)—Application by 
evicted tenant of land to be restored to pos- 
session—Limitation for—Excusing delay in 
filing application—Notice to landlord —Ne- 
cessity € 15 . 
S. 4 (5)—Effect on orders of Civil 
Courts for possession and possession taken in 
execution in respect of areas to which the 
Act did not originally apply y 17 
MADRAS DISTRICT MUNICIPALITIES. 
ACT (V OF 1920)—Rules under—Election 
Disputes—Rules for settlement of Rr. 1 (3) 
and 6 and Civil Procedure Code (V of 1908), 
0. 18, R. ‘15—Applicability to Election Com- 
missioner s 19 
S. 249 and Sch. V  (j)—"Place'— 
Meaning of—Hotel business carried on in 
buildings bearing different door numbers— 
One license for business—If sufficient 

Fiber de 6. 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)—Application for ryotwari 
patta in respect of lands liable to submersion 
—Factors to be considered in deciding whe- 
ther the land is tank-bed land or not .. , 
S. 9—Rule as to burden of proof—. 
If applicable to proceedings under—Inam 
village—Whether an estate— Onus of proof 

. (F.B.) 17 
S. 56—Bar of jurisdiction of civil 
Courts -umder—Scope and extent of . 54 
S. 56 (2)—Suits in respect of sinters 
covered. under—Jurisdiction of civil Courts 
19 


























MADRAS ESTATES LAND ACT (1 OE 
1908), S. 3 (16)—'Ryoti land'—'Padugai 
Jands' Jf would come within ryoti land en- 
abling a tenant to claim occupancy ic 


S. 6 (and S. 8 (5)}—Scope of— 
Lease for a period extending beyond twelve 
years specified under section—Tenant—lf 
could claim occupancy rights 
(F 





MADRAS GENERAL SALES-TAX ACT 
(IX OF 1939), S. 2 (A) and (2) and Turn- 
over and Assessment Rules, R. 4 (3); and 
notifications issued  thereunder-—Sale and 
works contract—Taxing werks contract on 
70 per cent.- of the turnover—~Validity 

: 2d 33 
S. 16-A—Validity—Prosecution under 
for non-payment of tax—Whether the Cri- 
minal Courts could question the validity of 
the asséssment of tax or levy of any fee or 
other amount or the liability of the person 
to pay the amount (F.B.) .. 8 


MADRAS HIGH COURT APPELLATE 





SIDE RULES, R. 41-B—High Court—If. 


can restore to file a Civil Revision Petition 
dismissed for default 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT 
(XIX OF 1951), Ss. 57 and 93—Bar of suits 
under—Suits relating to administration or 
management of a religious institution—What 
are 53 


MADRAS INDEBTED AGRICULTU- 
RISTS (REPAYMENT OF DEBTS) ACT 
(I OF 1955), S.4 (2)—Payment of decree 
amount in instalments—Effect on mortgage 
decrees 


MADRAS SHOPS AND ESTABLISH- 
MENTS ACT (XXXVI OF 1947), S. 41— 
Effect of an order under declaring a termina- 
tion of service as illegal—Right of employee 
to get his wages during the penes when he 
was not in actual service 56 


MADRAS TENANTS AND RYOTS 


PROTECTION ACT (XXIV OF 1949),-- 


S. 4—Stay of suits under—When could be 
invoked and by whom—Suit against a ten- 
ant whose tenancy has  expired—If could 
apply for stay—Tenant denying title of 
landlord—Suit if could be stayed 45 


MADHYA PRADESH LAND RE- 
FORMS ACT—Powers of the forest au- 
thorities to sell Government property or to 
grant extension of contract periods 


(S.C.) 50 


MOTOR VEHICLES ACT (IV OF 
1939)—-Order of Regional Transport Autho- 


rity to take action suo motu to put more © 


buses on any route 


.B.). .. 9. 


TION ACT (XXXVII 





(1950), Art, Sr ee ec ceen of 





Bus Transport—Validity (S.C.), 49. 
Ss. 42 and 123—Scope 
i . (S.C. 2 2 43 


2 Ao Violation of, by the hirer of a 
Bil vehicle—1If an offence under the Act 
disqualifying such person when applying for 
a permit 56 


OPIUM ACT (XIII OF 1857)—Two oi- 
fences under one transaction 


.(S.C.) 22 


PAYMENT ` “OF WAGES ACT (X OF 
1957), S.:7. (2) (c)—Deductions from wages, | 
for loss, or damage to goods expressly entrus- | 
ted to the employee for custody— "Expressly. 
entrusted’, ‘custody —Meaning of 11- 


PENAL. CODE (XLV OF 1860), S. 84— 
Unsoundness of mind as a ground of defence. 
—Somnambulism 1 unsoundness -of mind 








Ss, 107, 108, 109, 147, 148, 323, 324; 
430 and 436 — Definition of ^ Abetment" 


5 2 š 
MOTOR. VEHICLES ACT  (1939)—. 
` (Contd.) ` 309 ; 
-Ch. IV- A—Constitütion Tadia, 


(SC). a 3 


161, 165 -A— Special Court—Juris- ` 
d ce 4 (2), Prevention ofí Corruption 








Act (S.C). ... 28. 
S. , 295-A—Gist of offence under 
(S.C.) 29 


———Ss. 302]149, 304|149, ae 149 Ding 
aéclaration (S. 35 

Ss. 3f, 307, 457, 380, a 394, read 
with S. 34.- Scope (S.C.) se 21 
PRESIDENCY SMALL CAUSE COURTS 
ACT (XV OF 1882), S. 38—New Trial 
Full Bench of the Small Cause Court— 
Powers—if could decide a question of fact 
for the first time in the New Trial Appli- 
cation 23 
PREVENTION OF CORRUPTION ACT 
(II OF 1947), AND PENAL CODE (XLV. 
OF 1860), S. 409—Scope (SC) .. 2 


PREVENTION OF FOOD 'ADULTERA- 
OF 1954)—Pro- 
secution under for selling adulterated d 
—Essential. factor necessary $ 

S. 7 (1), and (2) (1) (a). uod i 
under Rule 46—Moisture content of butter 
in excess of the statutory maximum— 
—Practical impossibility of keeping the 
moisture content at or below the statutory 
level—If a defence 13 
PROVINCIAL INSOLVENCY ACT (V 
OF 1920), S. 51 (1) and (3)—Effect of-- 
Decreetholder himself purchasing the pro- 
perty in execution of a decree after presen- 
tation of a petition for adjudication of the 
judgment-debtor—If gets a good title to 
the property $e 16 
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PROVINCIAL’ ACT 


INSOLVENCY 
(1920)—(Contd.). 





When takés effect. for - purposes of proving 
debts by claimants -~ ‘5 
PUNJAB EXCISE ACT (I OF 1914), S 
59—Delhi Liquor License Rules—S. 36, 
Part- C^States Act (XLIX. of 1951)—Article 
166 -of:the-Constitution - (S.C.),. :36 
REPRESENTATION OF THE PEOPLE 
ACT (XLIII OF 1951), Ss. 83 and-90— 
Scope and object of—Particulars of corres- 
pondence required under—Nature. and extent 
of—Power of. Tribunal ` 





fore and after amendment. by the Amending 
Act XXVII óf :1956-—Power of Tribunal to 
allow 'amendmefit of" particulars—Complaint 
that dead persons-were’ impersonated—List— 





T£ could be-‘added to SDN: 125 
: S. 1237 ^ .(S. Co Jose. 44 
ES. 1423-—Scope: -(S.€.) 4. 


-——S$. E (0 (c) Scope ' dece 
(S.C... 7 


RES: El ÜDICATA Valid Notices "Inter ` 
(S.C. ia 28: 


pléader suit. - 


SEA CUSTOMS. ACT (VIII OE 1878), = 
167, (8)—Penal Codé (XLV. of 1860), 
120-B-— Gonstitution of India (1950), A rice 








A D Prosécate”. —Meaning. on 
i Con Ge s 
at ti H : d 
E 2 
NA ` » 
v PIE m e I WE f 
p t 
L Vl -. 7 t 
—-— i 3 uve Be n 
"v bape - 
- a 154 1 
"e à wn bu j 
^q SESS LUE 
" ei op : 
n D Hos ct 
3 e "1 d (ctu (rop 
QUU i 7 Uu S 
PY. ved Uem > 
i imt QU uos es 
i: m E 
Hm Ei t x , T 
att Es ` 
- dH à E 
suu PTS - 
ps > - 
SE a t 2 
adc 


LS., 34 (2) — Order. of. ,adjudication—. 


S. 88 ‘and. S.. 90 (5)—Scope, of be-, 





STAMP ‘ACT dt OF 1899), Schedulé LA , 
(Madars), Article 49 ^(1) and "Article -192— 
Lesseé for a term of"a mill; surrendering the: 
rights for the unexpired’ period of lease’ 
--Documents also purports to transfer the 
assets and. liabilities belonging: to the -lessee 
in the business carried. on im the. lease-hold 
mill—Composite document-—-If a mere sur- 
render'or a conveyance (F:.B,). 


SUPPRESSION ‘OF IMMORAL TRAF- 

FIC IN Mone AND -.GIRLS ACT: 
(CIV: OF. 1956), S 13— Special. ' Officers 
under, to deal ‘with’ offences under the Áct—. 
Police Officers. below ithe rank specified —I£ 
could investigate offences under the Act—-. 
‘Dealing, . with. -offences'—If includes invésti- 
gation — n^ 33 

TAXATION ON INCOME (INVESTI- 
GATION COMMISSION) ACT (XXX OF 
1947), $.°8 (2) —Scope—A rticles 13.and 14 
of’ the Constitution (S.C.) .. 57 
TRANSFER OF PROPERTY.. ACT. (V 
ÓF 1882), - ‘Se 52—Applicability ^ .. ; 45 


U. P. - MUNICIPAL. BOARDS ACT, S.. 
58. "Q)— Right of "appeal (S. €.).— we “2B 


"UsP. MUSLIM WAQFS ACT qan 


OF 1936)—“Wakf property" : 
(S CC .. 35 


WORKMEN'S | ` COMPENSATION ; "ACT. 
(VII. OF’ 1928), S. <2 Compensation for 
.29. 


: Workman " "ibjured—Trué test. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PnEsENT :— Mm. P. RAJAGOPALAN, Officiating Chief Justice AND. -Mr. Justice 
-BASHEER AHMED SAYEED. PET CIL NULL 25,8 ree 
‘CO: V. Narayanaswami Iyer — Fee a ee dy qe .. 'Petitioner* , 
AD. S4 ' ed cen doh Mire es ‘ 
K. As -Vasudeva Iyer Dor ri ME 

; v Dira d YŞ DNA em tus 0 DM P s " 
Payments of Wages: Act (IV.of 1936), sections 15 (2) and 22 (d)—Scope—Suit for a composite. sum made 

up of claims Sor arrears of wages and Jor compensation— Jurisdiction of the Civil Court— Whether barred. 


. The employee: sought to recover from his efüployer in the suit a composite sum consisting of 
claim for (1) arrears of salary; (2) salary for the'extra days he worked; (3)'léave salary earned by him 
and (4) 15 days’ salary in'liew of: notice of termination of service. On-the question whether under’ 


+ 


. ee 7 Respondents 


:section 22 of the Payment of Wages Act the jurisdiction of the Civil Court was barred, . MEE 


Held, The claim for arrears of unpaid salary and the claim for, extra. work which fell, within the 
scope of the definition of wages in'section 2 (vi) of the Act, could have been made the subject of an 
- application under section 15 (2)'of the Act, but which in fact'did not form the subject-matter of any 
‘such application: :'The'other two' items which were in essence claims for compensation for which 
«the contract between the parties did not provide fell outside the scope of section 15. (2) of the-Act and 
therefore of section:22 (d) of the Act. It was certainly not'a suit for recovery of wages simpliciter 
:omething more ‘was asked for by the employee and which was'in essence a claim for compensation 
-as distinct from a claim for wages. A substantial portion.of the claim in the suit fell outside the. scope 
-of sections 15 (2) and 32 (d). (BS oe Bp mance P M'AS 

, The basic principles is that unless a Ciyil Court is divested of its jurisdiction by a-statutory pro- 
"vision either in express terms or by necessary intendment thé jurisdiction of the Civil Court remains 
"nimpaired. —— . i ; ; e HUNE 

What under section 22 (d) a Civil Court is barred from entertaining is a suit for the recovery’ of 
"wages-in so far as the sum so claimed could have been recovered by aù application under section 15 
as the expression “ in so far as the sum só claimed ” as it occurs in section 22° of the Act does not 
-contemplate and provide for the splitting up'of a claim preferred in good faith for recovery of a specified 
-sum into its coniponent parts to verify whether a portion or portions of the claims could have been 
preferred under section 15 (2) of. the Act. The test should be, whether the suit taken as a whole.on . 
a fair reading of the averments in the plaint amount to a suit for recovery of wages or for the recovery * 
of any deduction from wages within the meaning of section 22 of the Act. Since the test is not satis- 
fied in the instant case the bar imposed by section 22 did not apply. The Civil Court was not divested 
-of its jurisdiction to entertain the suit. A RAM . 

Petition under section 2 5.0f Act IX of 1887 praying the High Court to revise the 
decree of the Court of the District Munsif of Coimbatore, dated 29th July, 1955 
.and passed in S.C.S. No. 229 of 1955. à * 


. N. Sundara Ayyar, for Petitioner. 





T. R. Srinivasa Ayyar, for Respondent. " P 
* C.R.P.' No. 955 of 1955. 7 Pim wea" ` ` 6th January, 1958. 
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The Judgment of the Court was delivered by 


Rajagopalan, O.C.3.—The respondent, plaintiff in S.C.S. No. 229 of 1955 on the 
file.of the District Munsif's Court, Coimbatore, was an employee of the petitioner, 
the defendant in the suit. The plaintiff's services terminated on 24th October, 1954. 
On gist March, 1955, the plaintiff sued the defendant for the recovery of a sum of 
Rs. 300. The details of that claim as given in the plaint were: (1) Salary from 1st 
August, 1954 up to 1st October, 1954, at Rs. 75 per month—Rs. 150. (2) Daily wages 
at Rs. 2-8-0 per day for Sundays from June, 1954 to 8th September, 1954, 17 Sundays 
—Rs. 42-8-0. (3) Leave salary earned by the plaintiff for his service under the de- 
fendant from June, 1951 to September, 1954 at Rs. 2-8-0 per day—Rs. 125 and (4) 15 
days’ salary in lieu of notice Rs.—37-8-0. From the total sum of Rs. 355 thus arrived 
' at the plaintiff deducted Rs. 33. He gave up a sum of Rs. 22 and he limited his claim 
to Rs. goo. The plaintiff admitted that for a period 1st October, 1954 to 24th 
October, 1954, he had been paid his wages on a daily basis. 


The defendant pleaded section 22 of the Payment of Wages Act (IV of 
1936) in bar of the jurisdiction of the Civil Court to take cognizance of the plaintiff’s 
claim. The defendant pleaded further that the claim for leave salary was barred. 
by limitation. The defence to the claim for compensation in lieu of notice was 
that the-defendant had voluntarily stayed away from work on 24th October, 1954, 
and that he was not entitled to any compensation. 


The learned District Munsif held that section 22 of the Payment of Wages Act 
was no bar to the maintainability of the suit. He negatived the claim of the plaintiff 
for leave salary and for compensation of 15 days’ salary in lieu of notice, and he 
decreed the claims (1) Rs. 135 constituting the arrears of salary, and (2) Rs. 42-8-0, 
the arrears of wages for Sundays on which the plaintiff worked. 


The defendant applied under section 25 of the Provincial Small Cause Courts 
Act to revise the judgment of the learned District Munsif. When the revision peti- 
tion came on for hearing before Ramaswami Gounder, J., he sought a direction to. 
post the case before a Division Bench for disposal. 


In his order of reference Ramaswami Gounder, J., stated : 


“ The main question to be considered in this Civil Revision Petition is whether the claim involved’ 
in the suit out of which the present revision petition arises falls within the jurisdiction of the special 
-authority constituted under the Payment of Wages Act and whether the Civil-Court has no jurisdiction 
to investigate into the claim. This question is one of considerable importance, and on this there has 
been no decision of this Court. There are, however, bench decisions of other High Courts but un- 
fortunately they are not uniform and some of them are conflicting ”, 
In our opinion it is neither practicable nor desirable to attempt to-evolve a formula 
which could be of universal application in deciding what falls within the scope 
of section 15 and section 22 of the Payment of Wages Act (hereinafter referred to 
as the Act.) Our endeavour will be to examine whether the claim put forward in 
the suit, details of which we have furnished above, was one the cognizance of which 
by a Civil Court was barred by section 22 of the Act. The claim of the plaintiff in 
the suit, it should be remembered, was to recover a sum of Rs.300 from the defendant. 
It was, if we may characterise it as such, a composite claim. The component 
parts of the claim were; (1) arrears of salary that had accrued to the plaintiff when 
_he was in the service of the defendant but which were not paid ;' (2) a claim for 
what was called leave salary for a period during which the plaintiff did not take 
any leave but continued to be on duty during which period he received his wages and. 
(3) compensation for wrongful termination of services without any notice. That 
the learned District Munsif negatived the second and third heads of these claims 
cannot obviously affect the determination of the question, “was the suit as framed. 
maintainable in a civil Court?” That has to be answered with reference only 
to the averments in the plaint. One other factor to be noticed at this stage is that 
the plaintiff did not apply to the appropriate authority under section 15 of the Act 
to recover the arrears of salary due to him. 


.. Section 22 (d) of the Act, which is the relevant statutory provision, for our 
purpose runs : ; 


i 


- 
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. “ No Court shall entertain any suit for the recovery of wages or of any deduction from wages. 
in so far as the sum so claimed . . . - . . - + A : 


. (d) could have been recovered by an application under section 15”. 


Section 15 (1) authorises the State Governnient to nominate the authorities 
to hear and decide for any specified area all claims arising out of deductions from 
wages or delay in payment of wages of persons employed or paid in that area. The 
relevant portion of section 15 (2) runs: 

. * Where contrary to the provisions of this Act any deduction has been made from the wages of an. 


employed person, or any payment of wages has been delayed such person. . . . . ... may 
apply to such authority (authority appointed under sub-section(1) for a direction under sub-section(3). 


Provided that every such application shall be presented within six months from the date on which 
the deduction from the wages was made or from the date on which the payment of the wages was due 
to be made, as the case may be : 


Provided further that any application may be admitted after the said period of six months when 
the applicant satisfies the authority that he had sufficient cause for not making the application within 
such period ”’, 


Section 2 (vi) of the Act defined wages : 


“ Wages means al] remuneration, capable of being expressed in terms of money, which would, 
if the terms of the contract of employment, express or implied, were fulfilled, be payable, whether 
conditionally upon the regular attendance, good wark or conduct or other behaviour of the person. 
employed or otherwise, to a person employed in respect of his employment or of work done in such 
employment, and includes any bonus or other additional remuneration of the nature aforesaid which 
could be so payable and any sum payable to such person by reason of the termination of his employ-- 
ment. . . >o . © e a « : 


It is not necessary for the purposes of this case to set out the exclusions specified. 
in sub-clauses (a) to (e). What has to be noticed at this stage is that the definition 
of * wages ” includes within that expression any sum payable to an employee by 
reason of the termination of his employment. 


. Bection 5 of the Act prescribes the dates on which wages become payable. 

Section 5 (2) provides : 

“ Where the employment of any person is terminated by or on behalf of the empl th 
earned by him shall be paid before the expiry of the second working day from ihe day on which his 
employment is terminated ”. 

Tt is with reference to these statutory provisions that we have to decide the 
question, whether the claim put forward by the plaintiff was one that fell within. 
the mischief of section 22 (d) of the Act. . 


The plaintiff's claim, it should be remembered, was not that anything was: 
unlawfully deducted but that what was due to him was not paid. So the question 
is, was the suit filed by the plaintiff one “ for recovery of wages in so far as the sum 
so claimed could have been recovered by an application under section 1 5 of the 
Act.” 


Once again we have to point out that it was a composite claim to recover a. 
sum of Rs. goo that the plaintiff preferred. Part of that claim was cer- 
tainly for arrears of wages as wages have been defined in section 2 (vi) of the Act.. 
The arrears of unpaid salary for August and September, 1954, clearly fall within 
the definition of wages in section 2 (vi). So did the claim for payment at Rs. 2-8-0 
per day for each of the seventeen Sundays on which the plaintiff claimed he worked 
Both these items constituted remuneration, which according to the plaintiff Was. 
payable to him under the terms of the contract of employment during the period. 
the plaintiff was in the service of the defendant. "The due date for the payment 
of these items would have to be decided with reference to section 5 (1) of the Act. 


It should be equally clear that the claim for leave salary cannot fall within 
the definition of wages in section 2 (vi) of the Act. The claim, it should be re- 
membered, was not for any period during which the plaintiff was on leave. The 
claim if we understood the learned: counsel aright, was something like this. The 
plaintiff earned leave during his period of.service under.the defendant between. 
June, 1951 and September, 1954. The total period, of leave so earned under the. 
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relevant statutory rules was 54. days. The plaintiff, however, did not take that 
leave. Had he takerf the leave he would have been entitled to leave salary. The 
claim was that as he did not take leave, and as the earned period of leave lapsed 
when the plaintiff’s services terminated in October, 1954, he was entitled to com- 
pensation for the loss of that leave earned but not taken, When the claim is thus 
analysed, it should be obvious that it cannot be brought within the scope of the 
definition of “ wages " in section 2 (vi) of the Act. f ' 


Similarly the claim for compensation of 15 days’ wages in lieu of notice of.ter- 
mination of services cannot be brought in the circumstances of this case within 
the scope of the definition of * wages " in section 2 (vè). It was not the case of 
either party that the contract of service between the plaintiff and the defendant, 
‘either express or implied, provided for the payment of any ascertained or ascer- 
tainable sum on termination of service without notice. What the plaintiff claimed 
as compensation under this head, not related to the contract of service between 
himself and his employer, fell outside the scope of section 2 (vi). -It was not a claim 
for wages for work done. It was not a contractual obligation that the plaintiff 
sought to enforce, and it could not therefore be viewed as any sum payable to the 
plaintiff by reason of the termination of his employment within the meaning of 
„section 2 (vi) of the Act. There could, therefore, be no quesion of any compensation 
becoming payable on the date specified in section 5 (2) of the Act. 


Thus the position is that of the four sub-heads of the composite claim put forward 

"by the plaintiff in the suit, the first two, which were claims for (1) arrears of un- 
paid salary for the months of August and September, 1954; and (2) arrears of un- 

-paid remuneration for seventeen Sundays on which the plaintiff worked, were 
‘Items which could have been made the subject of an application under section 15 (2) 
-of the Act, but which, in fact, did not form the subject-matter of any such application. 
"The other two items, which were in essence claims for compensation for which the 
contract between the parties did not provide, fell outside the scope of section 15 (2) 
.of the Act and therefore of section 22 (d) of the Act. "Though that would be the 
;position when the sub-heads of the claim preferred in the suit are so analysed, the 
question for determination still is,'was the suit filed by the plaintiff one for the re- 

covery of wage in so far as the amount claimed in the suit cóuld have been recovered 

by an application under section 15 of the Act. 


The answer to that question, with reference to.the circumstances of this case 
-which we have adverted to above must, in our opinion, be in the negative. It 
"was certainly not a suit for recovery of wages simpliciter. Something more was 
asked for by the plaintiff, which, as we havé pointed out earlier, was in essence a 
‘claim for compensation as distinct from a claim for wages. A substantial portion 
of the claim in the suit fell outside the scope of sections 15 (2) and 22 (d). It should 
be noted that it was not the case of any one at any stage that the claim was pre- 
ferred in the civil Court mala fide to get over the a special period of limitation pres- 
.cribed by section 15 (2) of the Act. What considerations should prevail when lack 
.of good faith is pleaded and proved we are not called upon to consider in this case. 
We should also like to emphasise again that the claim in the suit was:a composite 
one. ‘The plaintiff in effect claimed that a sum of Rs. 322 was lawfully due to him. 
He gave up Rs. 22. He did not specify further either in the plaint or at any later 
stage whether this deduction Rs. 22 was from any one of the four sub-heads of the 
claim enumerated in the plaint. It was out of the total of the claim as calculated 
by him Rs. 322, that this sum of Rs. 22 was deducted. Whether to such a composite 
claim or any portion thereof the bar of section 22 (d) would apply is therefore the 
real question to be answered in this case. 


The basic principle we have to remember is that unless a civil Court is di- 
vested of its jurisdiction by a statutory provision, either in express terms or by neces- 
sary intendment, the jurisdiction of the civil Court remains unimpaired. It is on 
that basis that section 22 of the Act including sub-clause (d) thereof will have to 
be interpreted. Of course, any interpretation placed on the scope of section 22 (d) 
will have to be consistent with the scheme of the Act as a whole,: an Act designed 
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to secure prompt payment of wages to the employees and an expeditious disposal 
of the claim, for example that wages of an employee or any portion thereof had been 
wrongfully withheld from him by his employer. 


What under section 22 (d), a civil Court is barred from entertaining is a suit 
for the recovery of wages in so far as the sum so claimed could have been recovered 
by an application under section 15. As we said, the suit as filed by the plaintiff 
was not only for the recovery of wages. The expression “in so far as the sum 
so claimed ” as it occurs in section 22, has to be construed with reference to the ex- 
pression *'suit for recovery of wages". We do not think that section 22 contem- 
plated and provided for the <plitting up of a claim preferred by a plaintiff in good 
faith for recovery of a specified sum into its component parts, to verify whether a 
portion or portions of the claim could have been preferred under section 15 (2) of 
the Act. The test should be, does the suit taken as a whole, on a fair reading: 
of the averments in the plaint amount to a suit for recovery of wages or for the re- 
covery of any deduction from wages within the meaning of section 22 of the Act. 
We are satisfied that the suit filed by the plaintiff in this case did not satisfy that: 
test, and therefore the bar imposed by section 22 did not apply. The civil Court. 
was not divested of its jurisdiction to entertain that suit. 

It is true that the scope of section 15 of the Act has been the subject-matter 
of conflicting decisions of other High Courts, as pointed out in his order of reference 
by Ramaswami Gounder, J. We do not, however, consider it necessary for the dis- 
posal of the case before us to attempt to' resolve the conflict of views of the other 
High Courts. |, No reported case was brought to our notice where any other High 
Court had to answer the question in the specific form in which it arose in the case 
before us. ; . 

In Sarangdhar v. Lakshmi Narayant, the claim as preferred in the civil Court 
was for the recovery of a sum of Rs. 1,013-3-0 of which Rs. 28 was due to the plaintiff 
as arrears of salary for the month of August, 1941. "The rest of the amount was 
claimed as due to the testator who had beenthe manager of the defendant firm, 
and under whose probated will the plaintiff claimed the amount due to the testator. 
The learned Judges held that the suit as framed by the plaintiff in that case did not 
fall within the mischief of section 22 of the Act. The learned Judges, however, were 
apparently not called upon to decide whether the claim for Rs. 28 could be separated 
for the purpose of section 22 of the Act, and whether that portion of the claim in 
the suit should be dismissed on the ground that it fell within the mischief of section 
22 (d) of the Act. Of the cases cited before us, this came nearest the question we 
have had to decide, and if we may say so with all respect to the learned Judges it 
can be viewed only as of a negative value. As we said, no reported case was brought 
to our notice where the question arose for determination in the form in which it 
has arisen before us. 

In Venkatavaradan v. Sembium Saw Mills?, Kxishnaswami Nayudu, J., held that 
a claim by an employee, which is in effect a claim for damages for wrongful termi- 
nation of services, is not one which a Commissioner under the Payment of Wages 
Act is competent to enquire into and that the remedy in such cases is by a suit in 
a civil Court. But there the learned Judge did not have to deal with a claim for 
wages as such which accrued to the employee during the period he actually worked. 

The scope of section 15 of the Act was discussed at some length by Chagla, 
C.J., in A. R. Sarin v. B. C. Patil?, the scope of which decision was explained further 
in Balakrishna v. A. S. Rangnekar*, by Tendolkar, J., who had been a party to the 
earlier decision. "The learned Judges were of the view, that section 15 of the Act 
did not confine the jurisdiction of the authority appointed under that section of the 
Act only to claims, where wages were admitted to be due but were not paid. The 
narrower view of the scope of section 15 of the Act taken by Beckett, J., in Simpalax 
Manufacturing Go., Lid. v. Alla-Ud-Din^, did not commend itself to the learned Judges 
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of the Bombay High Court, though they did not specifically refer to the Lahore 
decision. The learned Judges of the Patna High Court, however, specifically dis- 
sented from the Lahore view in Sarangdhar v. Lakshmi Narayan!. If we may say 
so with respect, the language of section 15 in its setting in the Act viewed as a whole 
did not warrant the narrowing down of its scope by Beckett, J. It was not urged 
before us that the claim for arrears of wages for August and September, 1954 and 
the claim for wages due for the Sundays during which the plaintiff claimed he 
worked also fell outside the scope of section r5 (2). 


The learned District Munsif, it should be remembered, held that the ban im- 
posed by section 22 (d) did not apply because the plaintiff's case was one of a 
dismissed employee fór recovery of past salary. That view is clearly wrong. It is 
on other grounds that we have held that section 22 (d) did not exclude the jurisdic- 
tion of the Court of Small Causes to entertain the plaintiff's suit as it was presented. 


The petition fails and is dismissed with costs. . 
VS. ee Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT :—P. RAJAGOPALAN, Officiating Chief Justice AND Mr. Justice RAJA- 
GOPALA ÁYYANGAR. ` 


The Gemini Pictures Circuit, Limited, Madras .. Applicant* 
x ; 
The Comrħissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 13—Method ef accounting regularly employed—Duty of officer to 
accept in computing profits—Film industry—Amortisation of the cost af production—Depreciation value calculated 
at specified percentages for each year on c sliding scale—Adoption of a time-basis —Legality —Circulars of C.B.R. 
D.O.R. Dis. No. 178—I.T. 137, dated 13th May, 1937 and C. No. 9 (48)—L.T. 48, dated 4th January, 
195 1~——~Construction of. t 


Where an assessee, a film distributor, was adopting regularly a method of accounting by which 
he valued his closing stock at the end of each year of his accounts by deducting specified percentage 
of the cost of production towards depreciation (as per the departmental circular issued in that regard) 
it should normally be accepted by the assessing authorities under section 13 of the Income-tax Act. 
But the proviso to the section enables the authorities to disregard the method adopted by the assessee, 
if they are satisfied that the income, profits or gains cannot be properly ascertained in the method of 
accounting by the assessee. His power can be exercised, not only by the Income-tax Officer in the 
first instance but also by the Appellate Assistant Commissioner at the stage of appeal. 


The departmental circular of the year 1937 no doubt provides for a method of allowing a 
particular percentage of depreciation on a film taking rovghly three years to be the normal life of a 
film from the standpoint of earning income. But the year contemplated by the circular normally 
should mean a period of 365 days and not an artificial year, long or short, like the accounting year. 
Where a film was released for exhibition only a few days prior to the closing of an accounting year 
of the assessee, it is not open to the assessee to claim the full deduction of 60 per cent. for the first 
year for purposes of depreciation as provided in the circular. 


It does not, however, mean that when once the method of accounting adopted by the assessee 
is rejected under the proviso to section 13, the authorities are free to adopt any method they like. 
"The method adopted should be such that it can enable the ascertainment of the true profits of the 
business. A strict adherence to the ‘time rule? indicated in the departmental circular of 1951 for 
purposes of allowing depreciation will not also help in ascertaining the true profits. It is only an 
average percentage of the total allowed for a period of twelve months that should be taken into consi- 
deration. Any computation of the amortisation rate of a film must take into account the actual 
collections from the film for the period of its normal life (ziz.) three years as generally understood, and 
allow the percentages of depreciation for each period on the total revenue of the film for the period 
of three years. ` 


(Actual process of arriving at the figure on the basis of the departmental circulars explained— 
-Advantages and disadvantages discussed— Principles indicated.) 


Case referred to the High Court by the Income-Tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act (XI of 1922) as amended in 
: 


* Case Referred No. 27 of 1955. 6th December, 1957. 
(W.P. No. 925 of 1955.) nm 


ab 


d 
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pursuance of High Court's Order, dated 11th August, 1954, in C.M.P. No. 2299 
of 1954 in R.A. No. 57 of 1953-1954 (Madras) on the file of the Income-Tax 
Appellate Tribunal. 


R. M. Seshadri and R. Narayanan, for Applicant. 
C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondent. 


The Order of the Court was delivered by 

Rajagopala Ayyangar, J.—The questions arising for consideration both in the 
reference under section 66 (2) of the Income-tax Act as.well as in W.P. No. 925 
of 1955 are identical and relate to the proper rule to be applied for determining 
the amortisation of films for computing the income, profits and gains of the assessee 
which is carrying on business as a film distributor. The assessee in the Referred 
Case No. 27 of 1955 is the Petitioner in the Writ Petition. 


It would be convenient to deal first ‘with the Referred Case No. 27 of 1955 
before adverting to the points raised in the Writ Petition. 


The Gemini Pictures Circuit, Limited, Madras, a private limited company 
. às the assessee in question and the reference is in relation to the assessment year 
1950-1951. The Company was incorporated on ist April, 1946 and took over 
‘the. business of Gemini Pictures Circuit a proprietary concern owned by Sri S. S. 
Vasan. The Gompany has been carrying. on business as producers, distributors 
and exhibitors of motion pictures. The, company submitted a return for the as- 
sessment year 1950-1951 disclosing the net income of Rs. 28,67,771 for the pre- 
vious accounting year—the calendar year 1949. In the year of account the assessee 
completed the production of a Tamil Picture Strange Brothers with its Hindi version 
under the name Nishan at a total cost of Rs. 10,13,726 (Rs. 10,12,314?) and these 
were released for public.exhibition on 21st October, 1949 from which date upto 
the end of the account year (31st December, 1949), they yielded a total collection 
of Rs. 9,50,189 (Rs. 9,50,192?). The cost of production was debited to the trading 
account and similarly the collections were credited to the same account. ‘Ar the 
end of the account year the assessee valued the films at 40 per cent. of the total cost 
of production that is at Rs. 4,04,925 and credited the same to the trading account. 
This meant that the assessee claimed an amortisation allowance of 60 per cent. for 
the year 1949, notwithstanding that the-interval between the release of the films 
and the end of the year was just over two months. The Income-tax Officer disallow- 
ed this rate of amortisation and added back a sum of Rs. 4,87,154 for the reason > 


LS . The picture has run only 72 days i in the year of account and so the asses82e 


. 


can be allowed to write off 72[365 of Go per cent. of cost of production or-roughly 12-per cent. of 
the cost of production. Therefore at the close of the year the picture will be vaiued at 88 per cent of 40 
per cent. adopted by the assessee. The value of the closing stock will therefore be enhanced by a sum 


of Rs. 4,87, 154", 
and completed. the assessment on this basis. The assessee filled an appeal 
to the Appellate Assistant Commissioner who dismissed the appeal and confirmed 
the assessment. A further appeal to the Tribunal was also unsuccessful. The 
assessee thereafter moved this Court and obtained an order requiring the Tribunal 
to refer,to this Court under section 66(2) of the Act the following question of law : 
“Whether in view of the uniform and consistent method adopted by the assessee and accepted 
‘by the Income-tax authorities in previous years of valuing the films at 40 per cent. of the cost in the 
first year in which the same was released for public exhibition, the Income-tax authorities are entitled 
1o change the said methods and value the film at cost reduced by a sum calculated on time basis at the 
zate of 60 per cent. for the first twelve months of public exhibition ?". 


The following facts are not in dispute. The assessee has been producing films 
continuously which it has been exhibiting ever since the company came into exist- 
ence. In fact, as already stated, the company was formed to take over the pre- 
existing business in the production and distribution of films. Ever since the com- 
pany was started (and before that by Sri S. S. Vasan who carried on the business 
"which was taken over by the Company) a uniform method of valuation had been 
adopted for computing depreciation in the films produced. This was based upon 
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the expectation that the normal life of a film was three years.’ On this assuniption. 
which, it is common round, correctly represent the average, 60 per cent. depre- 
ciation was allowed for the first year, 25 per cent. for the second and 15 per cent. for 
the third. In other words, at the end of the first year the film was valued at 40 
per cent. of its total cost of production and 15 per cent. at the end of the second year 
and nil at the end of the third year. That this again represented. correctly by large, 
the depreciation of an average picture is not in dispute either. This method of 
valuation had the sanction of departmental instructions issued by the Central Board 
of Revenue in D.O.R. Dis. No. 178-I. T.-37, dated 13th May; 1997. In the Circular 
‘of the Central Board of Revenue they stated: 

** The Central Board‘of Revenue has decided that films in thie hands of their hic id of 
their purchaser should be treated as stock-in-trade. . In arriving at'the closing stock. valuation. the 


assessee's figure should be accepted if it appears reasonable. In this connection it should. be borne 
in mind that since our rates are on a sliding scale and losses are not allowed to be carried forward. 


: an assessee may be tempted to manipulate this figure. As a general rule the.greatest depreciation. 


in the value of a film takes place in the first year. The Income-tax Officer will have to decide for: 
himself what figures to adopt in such case since the ‘ life ’ of a film is subject to great variation. It has 
been suggested that a film may be valued at 40 per cent. of its cost after one year, 15 per cent. after 
two years and thereafter at nothing.. The actual percentages that should be adopted in the case of 
each film are however matter that must be decided on the mens e each case and no hard and fast 
rates can belaid down”. : o 


The assessee had been keeping his accounts pürporting to act in accordaubé, 


with this Circular. The method adopted by the assessee-was to treat the expression. 


** year ” in the above, not as a twelve’ month period but as its’ counting year. -On 
this method of computation thé value of ahy film produced and distributed by it 
was at thé end of the 1st account year taken at 40-per cent. of its cost of production. 
‘and at, 15 per cent. of its cost of production at the end of the second year. As already 


‘stated the assessee computed its income by treating the films produced by it as part 


‘of it à Stóck-in-trade, debited the cost to the revenue account and valued the “ closing 
stock” after allowing a depreciation « of 60 per cent. of such total cost for the period 
ending with the end of the accounting year whatever be the: period i in thé year during 
which the picture was exhibited and collections made.’ It is common ground that 
this method of accounting was regularly employed by thé-assessée ever since the 


company was started upto the assessment year with which ‘this-case-is concerned. 


In January, 1951, the Central Board of Revenue issued another Circular con- 
taining administrative instructions relating to the amortisation. allowance for films. 
After referring to the Circular, dated 13th May, 1937; 1 material, portions of which 
we haye already extracted the Board stated: 

. (C. No. 9 (48)-I.T. 48, Central Board, of Revenue, dated ‘4th, January,” 1951). 


“ On representations made by the film ‘industry the Board wish to make it clear that the.general 

‘staridard’ formula regarding amortisation of the cost of production ‘of a film, at 60 per cent. 
in in the first year, 25 per cent, in the second year and 15 per cent, in the third year should not be treated 
as inflexible and that it may be varied in favour of the assessee if he is able to prove by adducing appro- 
priate evidence that the earning capacity of the film was extinguished much earlier than. over the 
period presumed in the above'formula. If, for example, an assessee is able to prove that the film 
had no real life beyond the first year and there were no receipts in respect thereof in the next year, 
the entire cost of the film should be allowed i in the first year. 


It should however be: carefully noted that. the percentages mentioned i in the standard formula: 
are percentages to be allowed strictly on time-basis, for any other method may open the way for tax 
evasion. A person may purchase a film towards the end of the year and claim to be allowed 60 per 
cent. of the amount in that very year. With a view to safeguarding against such possibilities, the 
rates of 60 per cent., 25 pet cent. and 15 per cent. should be bs treated as rates per annum; If for 
example the account year ofa film producer is the year ended 31st December, 1947 anda film 
produced during that year came to be exhibited on the 1st October, 1 947, t the allowance for amorti- 
sation should be as follows : 


Accounting year. ý EPIA É "n l Rate of amortisation. 
1947 ` e. 15 per cent. ET of 6o per cent.). 
1948 . «+ 45 per cent. (3/4 of 60 per cent.) plus 6} per cerit. (4 of 25 per ‘cent. ). 
1949. . +. 182 per cent. (3/4 of 25 per cent.) lus 3% per cent. (1 of 15 per cent.).. 
1950 i DEA Seay i per cent. (3/4 of 15 per cent. 


The assessce's assessment, was, completed by de Income-tax Officér-on gist 
March, 1951.’ In this assessment year the oie disregarded the method ‘of 
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account for determining the value of the closing stock adopted by: the assessee and. 
applying “ the timé-basis Rule" as set out in the Circular’ of 1951 (though this 
Circular was not mentioned in the order) enhanced the closing stock value in the 
manner already stated, The assessee’s contention that the computation of its in-- 
come on the basis of a “ method of accounting regularly employed by him ” could 
not be disregarded under the terms of section 13 was overruled by the Officer holding, 
that a ‘method for valuing the closing stock would not amount to a “ method 
of accounting”. The assessee in his appeal to the Appellate Assistant Commissioner 
raised the objection that the Income-tax Officer erred in his construction of sec- 
tion 13 of the Income-tax Act. The Appellate Assistant Commissioner though. 
he disagreed with the view of the Officer that the system of valuation adopted by 
the assessee did not amount to a “ method of accounting ? declined to interfere 
with the addition made that the method of accounting employed by the assessec. 
did not truly reflect the profits and gains;ofthe assessee. He recorded: ` 
.the method employed by the appellant i is such that the correct income’ 

could not possibly be deduced therefrom. Hence, the Officer was within his rights in refusing to- 
act upon the method of accounting even though it had been regularly employed by the appellant 
and in proceeding to compute the income on the correct basis under the proviso to section 13’ 
The same contentions regarding the jurisdiction .of the Income-tax Officer 
in invoking the. proviso to'section 13 as well as the propriety of the computation 
that was adopted were urged before the Income-tax Appellate Tribunal on further 
appeal by the assessee. ‘The appeal : was unsuccessful and the same points were. 
raised by, the assessee in the question referred to this Court for its determination. 
which ran : 

“Whether in view of the uniform and consistent method adopted by the assessee and accepted! 
by the‘ Income-tax authorities in previous years, of valuing the films at 40'per cent, of the cost in the 
first year in which the same was released for public exhibition, the Income-tax authorities are entitled: 


to change the said methods and value the film at costs reduced by a sum calculated on time-basis at 
the rate of 60 per cent. for the first twelve months of public exhibition ? t . 


Section 13 of the Income-tax Act enacts :— 


** 19. Method\of Accounting -—Income; -profits and gains shall be computed, for the purposes of 
sections 10 ‘and 12, in accordance with the method of accounting regularly employed by the assessee = 


Provided that, if no method of accounting has been regularly employed, or if the method em- 
ployed is such that, in the opinion of the Income-tax Officer, the income, profits and gains cannot 
.properly be deduced therefrom, then the computation shall.be made upon such basis and in such 
manner as the Income-tax Officer may determine." 


The contentions urged before us by learned counsel. for the assessee were two- 
fold. (1) There was ‘a‘statutory obligation upon the Income-tax Officer to accept 
the method of accounting regularly employed by the assessee under tbe first 
paragraph of section 13. The assessee in this case had certainly adopted “a method” 
and that was “ regularly employed " by it.ever since it commenced its business. 
Counsel contended that by the use of the expression “‘ shall be.computed ” in the 
opening words of section 13 the Legislature had imposed an obligation upon the 
department to accept that method of computing. the income. In this connection 
he urged that the Income-tax Officer was in error in holding that the first paragraph 
of section 13 was inapplicable because the system of valuation adopted was not a. 
method of accounting and that the Appellate Assistant Commissioner though he 
was right in dissenting from this view of the Income-tax Officer erred in applying 
the proviso to the section. On this, two points were made: (1) in regard to the 
propriety of the order, the contention being that the proviso to section 13 was not 
attracted to the instant case and (2) that. on the language of the proviso, the juris- 
diction to invoke it was exclusively that of the Income-tax Officer and that the Ap- 
pellate Assistant Qommissioner was not competent to apply it to sustain the assess- 
ment. 


It was not disputed by learned counsel for the department that the manner 
in which the assessee: valued its-closing stock and computed the depreciation 
amounted to a ''method of accounting " and that the assessee had regularly 
employed it so as to bring it within the first paragraph of section 13... If this were 
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so, it would follow that this should normally have been accepted by the assessing 
authorities for determining the income, profits and gains of the assessee. This however 
would not suffice to enable the question referred to us being answered in favour 
of the assessee. Under the proviso, if the Income-tax Officer was satisfied that '* the 
income, profits and gains” could not be properly deduced on the method of ac- 
counting regularly employed by the assessee, he was entitled to disregard this method 
and make the computation upon such other basis as might be appropriate. 


'The question therefore turns on whether the Income-tax Officer was or could 
reasonably be satisfied that the method of accounting adopted by the assessee would 


not disclose the correct profits. Learned counsel for the ‘assessee urged that the ` 


departmental authorities and the Tribunal were in error in holding that the method 
of accounting was defective as not disclosing the correct profits. He based this 
argument upon the facts that the assessee was continuously in business producing 
a number of films in each year and that during a period of years any errors in 
the computation of the assessable income for any particular year would get rectified 
and that therefore such a method could not be said to fail to reflect correctly the 
income, profits or gains so as to attract the proviso to section 13. He pointed out 
that the closing stock value for one year became the value of the opening stock for 
the next year and therefore any diminution in the computed income for one year 
would be made up by a corresponding increase in the income of the succeeding year by 
reason of the diminished opening stock value for that year. With reference to this 
point learned. counsel invited our attention to thé following passage in the judgment 
of Lord Buckmaster in Commissioner of Income-tax, Bombay v. Ahmedabad New Cotton 
Mills Company Limited. 

“ The method of introducing stock into each side of a profit and loss account for the purpose of 
determining the annual profits is a method well understood in commercial circles and does not neces- 
sarily depend upon exact trade valuations being given to each article of stock that is so introduced. 
The one thing that is essential is that there should be a definite method of valuation adopted which 


should be carried through from year to year, so that in case of any deviation from strict market values 
in the entry of the stock at the close of one year it will be rectified by the accounts in the next year.” 


Relying on this passage learned counsel contended that provided the closing stock 
valuation of one year appeared in the accounts as the value of the opening stock for 
the succeeding year there would be an automatic rectification of any defect in the 
valuation of such stock with the result that the proviso could not be attracted merely 
to correct errors in the method of stock valuation. We are unable to agree with 
this construction of the proviso to section 13 or of the decision of the Privy Council 
The Judicial Committeewas concernedwith the propriety or legality of an order of an 
Income-tax Officer who revalued the closing stock, declining at the same time to 
revalue the opening stock at the same figure. Lord Buckmaster pointed out that 
unless the valuation of the closing and of the opening stocks was made on the same 
basis the true profits could not be ascertained. This has nothing to.do, however, 
with the manner in which what valuation should be effected or whether any defect 
in the mode of valuation would or would not reflect the true income or profits of 
any particular year. Though undoubtedly the assessee carries on business from one 
year to another, it is not charged on the average of its annual profits. Tax rates may 
vary from year to year under the annual Finance Acts and though there are now no 
variations in the rate of tax on companies dependent on the quantum of its assessable 
income, the application of the proviso cannot be made to depend on the nature of 
the assessee or such varying factors as the terms of the relevant Finance Acts. , We 
have to proceed on the basic postulates that under the Income-tax Act the tax is 
levied upon the true income of each year, and that the machinery of the Act is 
designed to ascertain this true income. 


Learned counsel also referred us to a passage from the well-known decision of 
‘Commissioner of Income-iax, Bombay v. Sarangpur Cotton Manufacturing Company, Limited, 
reading :— 
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i .. The section (Section 13) clearly makes such a method of accounting a compulsory. 
basis of computation unless in the opinion of the Income-tax Officer,ethe income, profits and gains 
cannot properly be deduced therefrom. . . . . it is the duty of the Income-tax Officer where 
there is such a method of accounting to consider whether income, profits and gains can properly be 
deduced therefrom, and to proceed according to his judgment on this question." 


We do not see how this passage helps learned counsel because the ground 
upon which the method of accounting adopted by ‘the assessee was disregarded 
‘was that such a method did not élisclose the true profits ofthe business. Learned 
counsel also referred us to other decisions containing a discussion of the 
circumstances in which Income-tax Officers might apply the proviso. But we are 
not referring to them, since we do not consider that they help us in answering the 
question to be determined in this case. 


The crucial point to be considered therefore is whether the method of accounting 
employed by the assessee, namely, to treat the year for the purpose of calculating 
depreciation or the rate of amortisation of a film, as any period of whatever duration 
ending with its accounting year is one which reflects the true income or profits from 
the business. To take an extreme illustration, the argument on behalf of the assessee 
ought to be and its learned counsel did not hesitate to urge it, that if a picture was 
released for public exhibition towards the end of the year and ran say only for 8 or 10 
days during the year, still the depreciation of 60 per cent would be claimed for such 
a film. in computing the profits.for that year. It would be seen that.in such a case 
the value of the closing stock which should be held to repesent the saleable or realisable 
value of the picture.on the last day of the year would have been arrived at without 
taking into account the period during which the picture had run in the accounting 
year. The assumption underlying the percentages of annual depreciation taken into 
account by the assessee —60 per cent plus25 per cent. plus 15 per cent.—is the same 
.as that contained in the departmental instructions of 1937, extracted earlier, namely 
that the normallife of a film was three years and that its saleable value was lost rapidly 
and to the extent of 60 per cent. in the first year of its life. Though there might be 
exceptional cases where the life of a film would be much shorter or much longer than 
three years, the general rule that three years represent the normal life of a picture 
does not appear to be disputed. From this it would be apparent, that the year for 
this purpose should be, not any period longer or shorter ending with the accounting 
year of an assessee but rather as a period of 365 days. If the method of accounting 
-employed by the assessee did not proceed on this basis but on.an artificial computation 
of “a-year” it would follow that it would not disclose or reflect the. true profits or 
gains of the assessee for the year of account. We are therefore satisfied that the 
rejection of the method of accounting, regularly employed by the aneo by the 
„Appellate Assistant Commissioner was not erroneous.. 


M 


Before passing from this point we shall notice the argument urged by the learned 
counsel for the assessee that under the terms of section 13 it was the Income-tax 
Officer and he alone that was vested with jurisdiction to determine whether the me- 
thod of accounting regularly employed by the assessee would not reflect the true 
profits and that in the present case the Income-tax Officer not having -done so; 
the Appellate Assistant Commissioner had no jurisdiction to apply the terms of the 
proviso. We are clearly of the opinion that this submission should be rejected. In 
the first place, learned counsel is not right in assuming that the Income-tax Officer 
«did not exercise his discretion in the present case to reject the accounts of the asses- 
see. Itis true that this Officer rejected the accounts on the ground that the system 
of valuing the stock by taking credit of a particular percentage of depreciation was 
not a method of accounting but this reasoning though erroneous did amount to a 
rejection of the accounts of the assessee and an invoking of the power under the 
proviso, to compute the ‘profits by a different method. This apart, we are also 
inclined to hold that the power vested by the proviso to reject a method of accounting 
on the ground that it did not reflect the true profits was one open to the Appellate 
Assistant Commissioner at the stage of an appeal under section 31 of the Act. 
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The next question for consideration is whether the method of accounting actual-- 
ly adopted by the Departmental Authorities and confirmed by the Tribunal was one 
calculated .o reflect the true profits of the business. Itis not the law and it was not 
contended before us by learned counsel for the Department, that when once a. 
method of accounting employed by an assessee was rejected by the Departmental 
Authorities, it was open to them to adopt any method for computing the income. 
"The reason for the rejection of an assessee's accounts being that they were not reflec- 
ting the true profits, it would follow as a logical corollary that the other method of” 
accounting to be employed by the Departmental} Authorities ought to reflect such 
profits truly and justly. As Chagla, C. J., observed in A. Moosa & Sons v. Commissioner 
of Income- Tax: 


“ He (the Income-tax Officer) must exercise his judgment in such a manner as would make 
possible for him to ascertain the profits and gains of the assessee most approximating to the truth. 
As pointed out by the House of Lords in Sun Insurance Office v. Glark? where it becomes necessary to 
have recourse to some form of estimate by the Income-tax Department that method should be adopted . 
which approximates most near to the truth and Earl Loreburn, L.C., in his judgment at page 454 
emphasises the fact that a rule of thumb may be very desirable, but could not be substituted for the 
only rule of law that he knew of, namely, that the true gains were to be ascertained as nearly as it could 

e done ”. : 


The Income-tax Officer and the Appellate Assistant Commissioner who con- 
firmed him have proceeded to adopt the time-basis for calculating the amortisation. 
rate as set out in the departmental instructions of January, 1951. The question we 
have now to consider is whether this system which might be a sounder one than that 
adopted by the assessee, does still reflect the true profits. .As no material was placed 
before the Department by the assessee to establish that to the film now in question the 
normal three-year life rule should not be applied, the assessing authorities had to- 
proceed on the basis that the entire cost of production should be written off at the - 
end of such period, and indeed this was generally the basis'of the assessee's method of 
accounting. Again there was no dispute that the film in question did not depart 
from the normal to justify any variation in the rate of depreciation allowable during 
each year ofits “life”. But the question still remains did the unqualified “time-basis- 
rule" contained in the departmental instructions and adopted in computing the. 
income, truly reflect the profits of the year. 


We shall next proceed to consider the material that was before the Departmental 
Authorities and the Tribunal on the basis of which the compution could be made. 
We have already referred to two postulates which were vital in this connection, ùig., 
(1) that the normal life of an average film was three years the instant one being no. 
exception to the rule and (2) the rate of depreciation for the years during this three- 
year period would normally be 60 per cent., 25 per cent. and 15 per cent. and here 
again the film concerned conformed to this norm. These varying rates of deprecia- 
tion for the several years which comprise the “life” of the film would themselves indi- 
cate that the rate of the ebbing of the life is not constant but is progressively decrea- 
sing. In this connection it has to be borne in mind that the expression “‘the life" ofa. 
film is merely a mode of describing the period during which the film is income-pro- 
ducing, while the “rate of depreciation” indicates the rapidity with which its 
income-producing character progressively diminishes until it reaches the vanishing: 
point when figuratively the film might be said to be “dead”. 


There is thus a third integer which would have a material bearing on the deter- 
mination of the “rate of death", viz., the figures of collections ofthe film during the 
three-year period and the Departmental Authorities had before them the figures of 
the collections during the period 21st October, 1949, the date of the release to 23rd. 
October, 1952, which has been taken both by the Department and the assessee to- 
represent the date beyond which the film practically ceased to exist as a live income- 
producing asset. "These figures yield the following results : 


— ta 
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i : Rs , Rs. 
1949 21st October, 1949 to gist December, 1949 (the end of the sev. Bide a . 
` account year) RN 9,50,192 
1950 Ist January, 1950 to 21st October, 1950. a aiy i 
By Collections . 20. 18,115,451 
By Sale of territorial rights - ' C711... ° 2,989,251 
, l _ 16,04,702 
22nd October, 1950 to gist. December, 1950. SAE NI 
: By Collections Jn - DIEA Iu 1,40,311 
By Sale of territorial rights — . xe du o's ‘40,000 
A l ' 1,89,311 di 
f ‘ 2» ' 17,93,993 
1951 rst January, 1951 to 21st October, 1951" 2 .. 5 465,552 
22nd October, 1951 to 31st December, 1951 E 1,63,799 
. M A mo an nr se 629,301, 
1952 1st January, 1952 to 21st October, 1952 s 2,56,576 


d id am t - TOTAL -365,29,576 


' The complaint urged before-us on behalf of the-a -assessee Was that though the 
instructions of the Central Board of 1951 were flexible and vested a considerable 
amount of di cretion in the Income-tax Officer to evaluate the amortisation rate, 
taking into consideration other relevant material in the shape' of the collection 
figurés, the Departmental Authorities have in the case before us adopted the percen- 
tages of depreciation set out in the circular of 1951 as ifitwere a cast iron rule ignor- 
ing other material which indicated that the ^time-basis ” computation required 
to bé qualified. Learned counsel urged that the Tribunal erred in approving this 
computation as reflecting the true profits of ne, assessee out of these films during 


the assessment year. . I A unus 


‘We shall now consider whether ‘the pee ‘Tribunal was eaten in holding 
that an apportionment on a strict time-basis was calculated to‘ yield the true profits 
or gains of the assessee. The time-basis, it will be seen, proceeds on the.theory that 
during each-period of ne year (in the three years) the film suffered depreciation at 
án. unform. rate per diem. -If this were granted, nothing could be said against 
such computation. But the basis on which different rates of depreciation : are.allow- 
ed for the three years which is taken as the normal “life”? of a film, itself indicates that 
it is notso. "Take for iftstance the first 365 days for which a depreciation of 60 per 
cent. is‘allowed under the rule.. A strict application of the “time-rule” would be 
based on the assumption that the rate of depreciation for each day of the year was 
constant and identical and that it was the same on, say, the first day of the year as ‘on 
the last. Then we will have a strange spectacle that on the last day of the first year 
the depreciation suffered by the film would be 1/365 of 60 per cent. of the cost, while 
ori the next day it would be 1/365 of 2 5 per cént, of that cost. We are saying ‘this to 
show that ifexpressed in a grapli the rate of depreciation even during each year would 
not be a straight line, parallel to the axis but rather one sharply inclined to it; The 
amount of depreciation during the first days of the year would be larger and more 
extensive, than towards the end of any given period, and it is only the average for the 
entire period which for the purpose of convenience is taken as a 12-month period that 
is represented by the 60 per cent. allowance. This would apply equally to the next 
two twelve-month periods, the figure of depreciation for each period being the average 
rate of the daily depreciation for that'duration. If then the rate of depreciation is 
not constant but is progressively less as each day advances, a method of calculation 
based upon the time factor alone, must disclose a profit quite different from the 
true profits. In order to arrive.at a just estimate of profits, any computation of the 
amortisation rate must take into account the actual collections from the film. during 
the. period of its normal life and the depreciation allowance must be computed with 
that at least as one of the relevant integer. In our judgment the proper method of . 
calculation; would have been to take the total revenue from the film for the 
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three-year period—for the life of the films we are concerned has been taken as of that 
duration as one of the® factors from which the percentages of the depreciation 
should be worked out. : "x 


The various alternative basis on which the value of the films of the assessee could 
be determined as on 31st December, 1949, are these : 


(1) That adopted by the assessee viz., taking the life of a film as three years the 
percentages of depreciation during these years being calculated at 60, 25 and 15 the 
year, however, being taken as the assessee's account year. On this basis the assessee 
claims a depreciation of 60 per cent. for the accounting year. This is wholly 
unscientific based on no principle and except in cases where the duration of the 
"year" is sufficiently long is incapable of reflecting the true profits. We have 
already upheld the rejection of this method of accounting. 


(2) The application of the time basis rule without any connection based on the 
actual collections from the film. This method might be slighlty better than that 
adopted by the assessee, but is equally illogicalin thatit assumes that the rate of 

‘depreciation per diem is constant throughout each of the three yearly periods. 


(3) Proceed on the basis that three years is the life ofa film—an assumption 
on which both the assessee and Revenue have proceeded in thiscase. That life was 
represented by a total collection of about 36 1/3 lakhs. The assumption as to the rate 
of depreciation taken by the Department was 60 per cent. in the first year, the year 
of course being calculated as a twelve-month period. During that period the assum- 
ed exhaustion of life was 60 per cent. x 36 1/3 lakhs, 7.e., about 22 lakhs. Out of this 
93 lakhs has been collected in the accounting period which would work out roughly to 
47 per cent. of the 60 per cent. or about 26 per cent. of the whole, If'so the amortisa- 
tion would be 26 per cent. and the closing stock would be valued at 74 per cent. of the 
cost. 


(4) Take the total receipts from the film for the three-year period as reflecting 
the quantum of its life and calculate the depreciation during any period on the basis 
of the collections in that period. 


Thus in the case of the assessee before us the total collections for the three-year 
period came roughly to Rs. 36 1/3 lakhs while the collections during the year of 
assessment were about 94 lakhs. ‘The latter was therefore 26 per cent. of the total, 
i.e., which expresses the exhaustion during the relevant period. 


(5) Alternatives 3 and 4 have proceeded on'the basis that the total collection 
of the three-year period is known and this would be possible only if the assessment for 
the first year is being completed after the end of the three-year period. There should, 
however, be no difficulty in applying the formula even ifthe first year’s collections only 
are known. The nature of the fall in collections even during the yéar ought to 
afford some indication whether the picture in question does or does not conform to 
the norm of the three-year life. Assuming that it conforms, which is the case on 
hand, the collections for the first year might be taken as the 60 per cent. of the total 
and the proportionate figure for the duration of the account year may be calculated 
on that basis. Applying this to the present case the total collections for the twelve- 
month period 21st October, 1949 xo 21st October, 1950 was Rs. 25,54,894 (made up 
of Rs. 9,50,192 upto 31st December, 1949, Rs. 13,11,451 from rst January, 1950, to 
21st October, 1950 and Rs. 2,93,251 out of sale of territorial rights). Out of this 
9% lakhs having been collected in the accounting year the precentage of deprecia- 
tion would be 60 per cent. of 93/25$ or roughly 22 1/3 per cent. 


It would thus be seen that where the figure of collections is taken as a relevant 
factor for computing the rate of amortisation, the results yielded by alternatives.3 and 
4 are nearly the same in the present case. This is because the assumed deprecia- 
tion rate of 60 per cent. for one year is not far from the actual depreciation suffered 
by the fibns during that period.. No doubt the fourth method of computation. we 
have set‘out above is likely te reflect the true profits better but we have endeavoured 
to work-on foot of the assumed annual rate of depreciation of 60' per cent. -for the 
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first year which was the common basis of the rule adopted both by the assessee and. 
the Department. We believe we have said enough to show that the method now: 
adopted in computing the income of the assessee did not reflect the true profits. , 


No doubt the adoption of an unqualified time-basis rule has this advantage that 
it could be employed without the assessing authorities having the figures of collection 
during the later accounting years, but when the life of a film extends beyond the 
accounting year and the Income-tax Officer has before him the figures of collections 
for the years extending upto three years, a. method of computation which omits to. 
take into consideration the receipts from the film cannot be held to be a method of 
accounting which would truly reflect the profits. We cannot therefore uphold the. 
time basis adopted for computing the income of the assessee in the present case be- 
cause as we have shown earlier it is nearly as illogical as the method of accounting. 
employed by the assessee in that it does not take into account the fact that the rate 
of depreciation becomes progressively low and is not to be conceived of as three conse-. 
cutive bands of uniform but different widths butasa singlestrip of traingular shape 
gradually diminishing in with tapering to a point. The methods we have suggested. 
earlier of taking into account the earnings from the film and computing the deprecia- 
tion for the different periods on that basis affords in our opinion a more just reason- 
able and proper method ofamortisation than an unqualified mechnical time-rule 
adopted in the present case purporting to follow the departmental instructions. The 
instructions themselves make this rule flexible and vest a large amount of discretion. 
in the Income-tax authorities to have regard to several individual factors which of 
course include the figure of collections over the period and its distribution during the 
different periods of time but Revenue having these fi ures before them ignored them. 
as irrelevant and their method. of computation has received the approval of the. 
Tribunal. As Lord Radcliffe said. 


“To charge tax on a profit unduly accelerated. . . . is no more respectable an achieve-. 
ment than to admit that the annual accounts of business do in some cases require the introduction.of. 
estimates or valuations if a true statement of profit is to be secured." Southern Railway v. Owen}. 


Our answer to the question referred to us therefore is: (1) The method of 
accounting regularly employed by the assessee was properly rejected as not calculated 
to disclose the true profits. (2) The mechanical time-basis rule adopted by the 
"Tribunal is not also calculated to reflect the true profits of the assessee. The assess- 
ments of the assessee would have to be revised in the light of the principles we have. 
enunciated above and the Tribunal will give the necessary directions for the purpose. 
As neither party has succeeded in full, there will be no order as to costs. 


W.P. No. 925 of 1955.— his is a petition for the issue of writ of prohibition direc- 
ted to the Income-tax Officer, V Circle, filed by the assessee in R.C. 27 of 1955. The. 
prayers in the petition cover several related matters. 


(1) It seeks to stay the collection of the tax assessed for the year 1950-51 the: 
legality of which is in dispute in R.C. No. 27 of 1955 pending our decision of the. 
reference. 


(2) Itseeks to prevent the reopening of the assessment under section 34 of the. 
year 1949-50. The Income-tax Officer started proceedings for reopening the assess- 
ments for the year 1949-50 to bring into line the method of valuation adopted for 
the year 1950-51. The result of this revaluation has no doub: resulted in liability. 
to additional asessment for the year 1949-50, but on the basis of the revised closing. 
stock valuation which the officer arrived at for the year 1949-50 the figures for 1950-51 
have been revised under section 35 of the Act and it has been pointed out in the 
counter-affidavit of the Department that the revision has resulted in favour of the. 
assessee. When this was pointed out, learned counsel urged that he was only 
disputing the correctness of the method of computing the amortisation. 


(3) In regard to the years later than that to which R.C. No. 27 of 1955 relates, 
Revenue is adopting the time basis for computing depreciation and was rejecting. 








1. L.R. 1957 A.C. 334 at 352. 
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the method adopted by the assessee which we have already discussed. The, peti- 
tioner prays that the authorities might be prohibited from doing this. MS 


`; It would thus be seen that the questions raised by the writ petition are all direc- 
ted to.obtain answers to the questions referred to us in R.C. No. 27 of 1955. In view 
of our answer to the question referred in Referred Case No. 27 of 1955 no orders are 
necessary in this writ petition which has really become unnecessary except to say 
that the rule is discharged and the petition dismissed. — ., ea 


No order as to costs. 
_ RM. 


"Reference answered + 
Ty , be - . » . Writ Petition dismissed. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 

_ ‘Present Mm. P. RAJAGOPALAN, Officiating Chief justice anb Mim; Justice 

XRAJAGOPALA; AYYANGAR. : ` : tee ees & 

“The Union of India: -> . . l 0s, tue Appellant*. . 

` EE | . * . $77 E". : M si 

Mangaldas N. Varma, office at Janmabhoomi Chambers, Bombay.. Réspondents. 


Arbitration Act (X of 1940), section 8 (1) (c) and (2)—Applicability and scope— Reference, to. two- arbit- 
rators—Difference between the two— Umpire appointed by them relinquishing and ceasing to act-—Parties requesting 

. for appointment of fresh umpire—Arbitrators choosing Government servant as umpire in. time—Formal appoint- 
ment deferred until grant of sanction by Government to enable nominee to enter upon duties —Effect of —Appoint- 
ment—If invalid—Award and proceedings—If void —Party consenting’ to appointment and accepting sale and 
participating in proceedings—Right to challenge validity—Estoppel—Waiver—Award directing payment of 
Jump sum and omitting to specify amount on each head of claim separately—Absence of reasons in award—If 
.vitiates award—Sections 17 and 33. i ' pido A 


: . ee feas REM Et 
Section 8 (1) (c) of the Arbitration Act postulates at least a factual failure on the part of the 
;arbitrators to appoint an umpire before either of the parties could serve-the notice onthe arbitrators. 
"The notice for which section 8(1)(c) provides is a notice by: the party tothe arbitrators who:had failed 
ito appoint an umpire, to concur in theappointment of an umpire or to concur insupplying the vacancy 
-in the office of the umpire. Section 8 (2) comes into play only after the service of the notice issued , 
by the party under section 8 (1) (c). Where there-lias been no such notice and no'occasior for any 
‘such notice; section 8 (2) cannot come into operation. © . mia Re ADU We ce LIP Ey 


* * Where thére is no case of neglect or refusal oà the part of the arbitrators: to appoint an ‘umpire, 
.and they'in fact appoint an umpire by selecting the umpire before. the expiry of the fifteendays specified 
in section 8 (2), there is no. basis for holding that, the arbitrators are divested/of.their powers to appoint 
an umpire by. reason merely that the formal appointment, of the umpire happens to be deferred till a 
-later date to obtain the sanction of the Government, under whom the unipire is employed, to enable 
him to accept the offer of appointment as umpire. Such a casé'is nótone in which ‘the ‘arbitrators 
“who are required to appoint an umpire do,not appoint one within the meaning of section 8 (1) (c). 


Section 8 (2) is‘only an enabling section. , The scheme underlying section 8 is that the default 
-of a party to the reference or even the default of an arbitrator should not normally result in the arbit- 
ration agreement itself becoming abortive. "Consent is'of the very essence ‘of arbitration. Reading 
:section 8 (1) (c) and 8 (2) together, the position is that even where the arbitrators are requested by 
the parties‘to appoint an umpire, if the request is complied with and an umpiré is appointed and the 
. appointment is accepted by the parties; the validity of the appointment cannot be challenged onthe 
‘ground that the appointment was made more than fifteen days after the parties had asked the arbit- 
rators to appoint an umpire. When the arbitrators act promptly on receipt of information from 
the parties to the reference to arbitration, and the delay in giving effect to'the appointment is specifi- 
cally brought to their notice and they accept the delay as inevitable, the objection to the validity of 
"the appointment is unsustainable. . i r 


If after objecting to the validity of the appointment of the umpire, either party abandons or 
withdraws his objection and participates in the proceedings before the umpire and also apply to the 
Court for extending the time for submission óf the award or consenting to an application for such 
extension of time, and do not raise any objection at that stage to the validity of the appointment 
-of the arbitrator, the party must, by his conduct, be held to have precluded himself from objecting 
to the validity of the appointment on the principle of estoppel and waiver. Chetandas v. Radhakisson 
ALR. 1927 Bom. 553, Rambaksh v. Bombay Cotton Co., A.I.R. 1931 Bom. 81, referred to. , ` 


The validity of an award' cannot be impugned on the ground that each item of claim or counter 
-claim is not specifically dealt with and the umpire's decision thereon recorded. An award ofa lump 
ssum is not invalid and the failure to give any reasons in the award will not vitiate the award. 
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Appeal against the orders of the Court of the Ditrics Judse, Chinglepat 4 in 
O.P. Nos. 48 of 1953 and 38 of 1953 respectively. . 


Rege and The Government Pleader (B. V. Visucsatha Ayan and R. G. Rajan, for 
Appellant. 


M.S. Veskatarama Ayyar and V. Krishnan; for Respondents. ` 


The Judgment of the Court was delivered by 


Rajagopalan, O.C.F.—Sri M. N. Varma (hereinafter referred to as the TEE 
“entered into a contract with the Government of India to construct huts in the Avadi 
camp for the use of the military authorities. It was what was known as a lump sùm 
contract. . The amount was over Rs. 20.lakhs. The works were completed in 1945. 
Disputes about'the quantum still payable to the contractor were referred to arbitra- 
tors in accordance with clause 35, of the contract between the contractor and the 
Government. Since the two arbitrators differed they referred the questions at issue 
between the parties to an umpire. The award of the umpire Sri c. G. Modi, dated 

29th July, 1953, ran: 

“The Union of India, the opponents, do pay to the claimant Shri Mangaldas N. Varma the sum 
of Rs. 6,05,000 (rupees six lakhs and five thousand only) in respect of the claim. I do further award 
that the opponents do pay to the claimant Rs. 20,000 (rupees twenty thousands only) for costs of this 
reference.” 

Though the ‘arbitration proceedings were at Bombay, Avadi, it should bs 
remembered, Jay within the territorial jurisdiction of the District Court of Chingle- 
put. ‘The contractor preferred O.P. No. 38 of 1953 to the District Judge of Chingle- 
put to file the award and pass a decree in.terms thereof. The Government in its 
turn filed O.P. No. 48 of 1953 to set aside the award of the umpire. The learned 
District Judge allowed O.P. No. 38 of 1953 and dismissed O.P. No. 48 of 1953. 
Against ‘these decisions C.M.A. Nos. 275, of 1955- -and 76 of 1955 respectively were 
preferred by the Government. 


To appreciate the scope of the contentions of Mr. Rege, the learned counsel for 
the Government. appellant, what preceded ‘the umpire's award has to be set out. 
These]facts themselves were never in dispute. - The arbitration clause in, the contract 
between the contractor and the Government provided for the settlement of disputes 
by the Major-General (Administration) as arbitrator. ‘It was common ground that 
. that office was abolished and it ceased to exist even by August, 1948. In September, 
` 1951, the contractor and the Government agreed to submit the disputes between them 
for settlement by the two arbitrators, Mr. S. K. Patil and Brigadier Halloway. The 
reference to arbitration specifically provided that if there was any difference between 
the arbitrators the disputes should be referred to an umpire (Exhibit A-2). Exhibit ' 
A-2 itself listed the points of difference between the Government and the contractor. 


The arbitrators entered upon their duties. Exhibit B-15 was the detailed claim 
presented to the arbitrators by the contractor. ` The total of his claim against the 
‘Government was Rs: 57,78, 929-4-0. The heads of claims were marked A to E. Of 
these item A was a; claim for Rs. 98,211-7-0 which the. contractor claimed was the 
balance due to him under the contract itself for the work done. Items B-1 to B-12 
represented claims for compensation. The total of the claims under items A and 
B-1 to B-12 came to Rs. 6,03,049-11-0. Item C was a claim for Rs. 3,52,855-9- 9 
which according to the contractor represented the interest on the said sum of Rs 
6,093,049-11-02t 9 per cent. per annum from Ist April; 1945 till goth September, 195 1. 
The contractor claimed that further interest would be payable on the total sum award- 
ed at 9 per cent. from goth September, 1951, till the date of payment. Under item. 
D the contractor claimed Rs. 72,366 as.compensation, because he had to maintain as 
establishment to finalise his claims against the Government and to recover what was 
lawfully due to him. The basis of the claim under item E, Rs. 47,49,658 was that if 
the contractor had been paid what was lawfully due to him on the dates when they 
fell due, he would have been in a position to invest these sums in his contract business 
and he would have been able to earn considerable profits. Exhibit A-12 was only a 
summary of these claims. In Exhibit A-13 the details of the counter-claim made by 
the Government against the contractor amounting to Rs. 1,16,602-6-0 were set out. 
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The statutory allowance of four months to complete the arbitration was obvious- 
ly insufficient. The parties to the arbitration 2s well as the arbitrators applied in 
O.P. No. 9 of 1952 (Exhibit A-3) to the District Judge of Chingleput and obtained 
time till roth May, 1952, for the arbitrators to give their award. As recited in 
Exhibit B-1 the arbitrators failed to agree, and on 24th April, 1952, they appointed 
Mr. E. A. Nadir Shaw as the umpire to decide the questions at issue between the 
parties. Mr. Nadir Shaw apparently entered upon his duties as umpire, but he 
hadto relinquish them in June, 1952, because hehad togoabroad. Exhibit B-14 is 


the letter, dated 13-14 June, 1952, written by Mr. Nadir Shaw to the parties. He- 


asked them to appoint another umpire. 


On 19th June, 1952, and 26th June, 1952, the contractor and the Government 
respectively wrote to the arbitrators to appoint a fresh umpire. Exhibit A-6 was 
theletter that the Government addressed to the arbitrators. 


The arbitrators, Mr. Patil and Brigadier Halloway, selected Mr.. G.G. Modi, 
a Judge of the Court of Small Causes, Bombay, and requested him in Exhibit B-r,. 
dated 1st July, 1952, to accept the office of umpire. Intimation of this was given to 
both the contractor and the Government by Exhibit A-7, dated 4th July, 1952. 
They were informed that Mr. Modi could enter upon his office as umpire only after 
obtaining the permission of the Government of Bombay, and the parties were in- 
formed further that steps were being taken to obtain the requisite sanction. That 
sanction was eventually accorded on 31st July, 1952. At the request of Mr. Patil 
conveyed by Exhibit B-1, dated 1st July, 1952, the other arbitrator Brigadier Hallo- 
way informed both the Government and the contractor by Exhibit A-9, dated 5th 
August, 1952, that Mr. Modi had accepted the appointment of umpire. 


That was followed up by Exhibit A-10 also dated 5th August, 1952, the formal 
reference by the two arbitrators to the umpire, Mr. Modi. Copies of Exhibit A-ro 
were communicated by the arbitrators both to the Government and to the contractor. 


The umpire gave notice on 14th August, 1952, both to the Government and to 
the contractor fixing goth August, 1952, for a preliminary meeting to enquire into the 
matters in dispute (Exhibit A-11). Two days earlier than that, on 12th. August, 
1952, the Government sent Exhibit B-12 to the umpire in effect requesting him to 
proceed with the enquiry. 


Thus it should be clear that a new umpire was appointed by the arbitrators: 
at the request of both the parties, the Government and the contractor. Both of them. 
accepted, the appointment of Mr. Modi and the Government requested him to proce- 
ed with the enquiry. No one up to this stage questioned the validity of the appoint- 
ment of Mr. Modi as umpire. 


Exhibit A-18, dated 23rd August, 1952, showed that the Government Solicitor 
advised the Government that possibly the arbitrators had noauthority to appoint 
a fresh umpire. The umpire, Mr. Modi, it should be remembered, had fixed goth 
August, 1952, presumably in response to Exhibit B-12 for a preliminary enquiry. 
There were no proceedings that day and further proceedings were adjourned to 
4th September, 1952, as was shown in Exhibit B-8, the minutes of the proceedings. 
before the umpire. The umpire recorded on 4th September, 1952 : 

* Mr. Jayakar (Solicitor for the Government) raised a point with regard to the legality of my 


appointment as also the date on which I am supposed to have entered upon the reference. The parties. 
agreed to take the opinion of the Advocate-General on the two points raised. The matter adjourned’ 


to 8th September, 1952, at 5 P.M.” 
The Government Solicitor, Mr. Jayakar, was certainly aware of the fact that the 
Advocate-General was the counsel for the contractor and yet the Solicitor was prepare 
ed to abide by the opinion of the Advocate-General on the legality of the appoint- 
ment of Mr. Modi as umpire. On 8th September, 1952, the umpire recorded. 


“ The respective Solicitors informed me that the required opinion was taken and that the date 
for hearing may now be fixed to proceed with the arbitration. 


- ‘The matter adjourned to goth September, 1952, at 11-30 A.M.” 


A 
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It should thus be clear that the Government at this stage gave up its attempt to 
challenge the jurisdiction of Mr. Modi to act as umpire. This was followed up by 
the “umpire by his notice Exhibit B-13 issued to the Solicitors of both the Govern- 
ment and the contractor, informing them in writing that goth September, 1952, 
had been appointed as the date for proceeding with the arbitration. The umpire 
informed them : 


“ This long date is fixed to suit the convenience of the Central Government on the understanding 


that the parties in the meantime will obtain extension of time from the proper Court for making the 
, 


On goth September, 1952, Exhibit A-15 was filed on behalf of the Government be- | 
fore the umpire. It was signed by the counsel for the Government and ran : 


“ The respondent objects to the jurisdiction of Shri Champaklal G. Modi, B.A., L.L.B., as umpire. 


The respondent has been advised that the appointment of Shri Champaklal G. Modi is invalid 
and inoperative in law and that he is not entitled to hold the office of umpire and proceed with the 
above matter. ' 


"The respondent is advised that he should not take part in the proceedings proposed to be held. 
by Shri Champaklal G. Modi in the above matter. i 


The respondent, therefore, says that under the circumstances the proceedings in the above 
matter should be adjourned pending the valid appointment of an umpire in accordance with the 
provisions of the Indian Arbitration Act, 1940. à 


The respondent is appearing by counsel in these proceedings under protest and will continue- 
to so appear until the proceedings are adjourned.” 


On this the umpire recorded, (Exhibit B-8) : 


“ Mr. Rege (counsel for the Government) submits to me a statement objecting to the legality 
of my appointment. Mr. Rege was informed that this point was raised by Mr. Jayakar and after- 
the opinion of the Advocate-General about the validity of my appointment Mr. Jayakar consented to: 
proceed with the arbitration and he took today’s date by mutual consent for the purpose. It was also 
brought to the notice of Mr. Jayakar that the time for making the award was too short. A long date 
was given to suit the convenience of the Central Government on the understanding that the parties. 
in the meantime will obtain extension of time from the proper Court for making the award. 


. . As Mr. Jayakar has gone to Poona, the matter is adjourned to 7th October, 1952, at 5 P.M. to 
enable the counsel for the Government to meet Mr. Jayakar to ascertain the above facts ". 


Exhibit B-8 showed that on 7th October, 1952, Mr. Rege, counsel for the Govern- 
ment, still appeared under protest. Nothing, however, was done that day and the. 
proceedings were adjourned to 8th October, 1952. On 8th October, 1952, apparently 


Mr. Rege was not present but Mr. Jayakar, Solicitor for the Government, represented. 
the Government. The umpire's note ran: 


* Mr. Jayakar informs me that he has communicated with the Chief Engineer's office, Southern 
Command and that necessary steps will be taken to have the time extended for making the award 
till 31st January, 1953." 

Mr. Jayakar apparently ceased to act as Solicitor for the Government by the end of 
January, 1953 and fresh Solicitors came on record as is clear from the notes of the: 
umpire, dated goth January, 1953 and 2nd February, 1953. 


Meanwhile, on 11th November, 1952, the Government preferred O.P. No. 33 of 
1952 to the District Judge of Chingleput to extend up to 31st March, 1959, the time 
required to complete the award. "This was apparently to implement what was re- 
presented to the umpire on 8th October, 1952. Even the time up to 31st March, 
1953, was not sufficient. On gth March, 1953, the contractor presented O.P. No. 12 
of 1953, to the District Judge, Chingleput, to extend the time up to 31st May, 1953, 


for the umpire to give his award. On that application the Solicitor for the Govern- 
ment of India endorsed : 


“J . . . . hereby give my consent on behalf of the respondent to the time for the umpire 
Sri C. G. Modi for making his award in the matter extended tiH 31st day of May, 1953.” - 


The Court granted time till 31st July, 1953. d 


It should thus be: clear that though at one stage the counsel for the Government 
‘challenged the validity of the appointment of Mr. Modi as umpire,that objection was. 
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apparently not persistegl in. Certainly no objection was put forward in the proceed- 
ings in the District Court, Chingleput , when both parties virtually asked the Dis- 
trict Court to extend the time to enable Mr. Modi as umpire to give his award. Time, 
as we have pointed out, was granted by the District Court up to 31st July, 1953. 


"Exhibit B-8, the minutes of the proceedings before the umpire, showed that the 
actual enquiry commenced on 28th February, 1953 and was concluded on 15th 
July, 1953. The umpire's award was given on 29th July, 1953. ge^ 


It is against this background that we have to consider the submissions of the. 
learned counsel for the appellant. His first contention was that the appointment 
: .of Mr. Modi as umpire by the arbitrators was invalid and therefore the umpire had 
no jurisdiction at all to proceed with the arbitration. His next set of contentions 
was that the award was vitiated, because the umpire did not give his decision with 
reference to each head of claim and counter-claim especially when the umpire had to 
-decide the plea of limitation also wtih reference to ‘each head of claim of the con- 
tractor. 


The relevant dates with reference to the first of these contentions were as follows. 
"On 14th June, 1952, Mr. Nadir Shaw relinquished his office. On 19th June, 1952 
and 26th June, 1952, respectively the contractor and the Government asked the 
arbitrators to appoint a fresh umpire in the place of Mr. Nadir Shaw. Though on 
ist July, 1952, itself the arbitrators appointed Mr. Modi as umpire, effect could be 
-given to that appointment only on 5th August, 1952, after the requisite sanction had 
been obtained from the Government of Bombay to permit Mr. Modi to take up his 
"work as umpire. i i 


The learned counsel for the appellant urged that 5th August, 1952, should be 
-taken as the date on which Mr. Modi was appointed umpire, and that such an 
-appointment was in contravention of section 8 (2) of the Arbitration Act, 1940, and 
-was in excess of the powers of the arbitrators. The learned District Judge referred to 
‘the petitions filed in his Court for extension of time to complete the arbitration pro- 
-ceedings and observed that these petitions indicated that the parties accepted the 
"umpire and were willing to abidé by his award., The learned Judge concluded : 


“ Y do not consider that in these circumstances it could be said that the umpire acted without 
jurisdiction or without his being an' umpire legally appointed under the Arbitration Act.” 


The relevant portion of section 8 (1). (c) of the Arbitration Act, runs : 
“Where . . . . . ‘the arbitrators are required to appoint an umpire and do not ' appoint 


him ; any party may serve the other parties or the arbitrators, as the case may. be, with a written 
notice to concur in the appointment or appointments or in supplying the vacancy ”. 
Section'8 (2) runs : 

“ Tf the appointment is not made within fifteen clear days after the service of the said notice, the 
*Court may, on the application of the party who gave the notice and after giving the other parties an 
-opportunity of being heard appoint an umpire who shall have like power to act in the reference 
.and to make an award asifhe. . . . had been appointed by consent of all parties." a 

We are unable to discover any real basis in these statutory provisions for the 
-contention of the learned counsel that in the circumstances of this case the two arbi- 
trators were divested of their powersto appointan umpire on the expiry of the fifteenth 
-day from the date on which the parties to the reference, the contractor and the 
„Government, wrote to them asking for the appointment of an umpire. In this case 
-the obligation of the arbitrators to appoint an umpire arose when Mr. Nadir Shaw 
„informed them and the parties-on 14th June, 1952, of his inability to function any 
-longer as an umpire. On 23rd June, 1952, Mr. Patil wrote Exhibit A-4 to the other 
arbitrator, Brigadier Halloway, suggesting certain names. Exhibit A-5 was the 
.reply of Brigadier Halloway, dated 25th June, 1952, accepting the suggestion to 
appoint Mr. Modi. On rst July, 1952 both of them addressed Mr. Modi to accept the 
.appointment, Exhibit B-1. Thus it was not a case of neglect or refusal of the 
.arbitrators to appoint an umpire. They did appoint the umpire. They selected 


. Mr. Modi for appointment even before rst July, 1952, though the formal appoint- ? 


.ment had:to be deferred till 5th August, 1952, to obtain the sanction of the Govern- 
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ment of Bombay to enable Mr. Modi to accept the offer of appointment. The 
parties, the contractor and.the Government, were kept informed all through. It 
should be clear that it was not a case, where the arbitrators, who were required 
to appoint an umpire, did not appoint one within the meaning of section 8 (1) (e) 
of the Arbitration Act. That sub-section postulates at least a factual failure on the 
part of the arbitrators to appoint an umpire before either of the parties could 
serve the notice on the arbitrators. The notice, for which section 8 (1) (c) provides, 
is a notice by the party to the arbitrators, who had already failed to appoint an 

. umpire, to concur in the appointment of an umpire or to concur in supplying 
the vacancy in the office of the umpire. Even factually the letters written by the 
contractor and the Government to the arbitrators on 19th June, 1952 and 26th 
June, 1952, respectively were not the notices for which section 8 (1) (c) provided. 
Section 8 (2) comes into play only after the service of the said notice, the notice 
issued by the party under section 8 (1) (c). There was nosuch notice. There was 
no occasion for any such notice. ~ 


Even assuming that the letters, dated 19th June, 1952 and 26th June, 1952, 
could be viewed as notices under section 8 (1) (c) of the Act, section 8 (2) is only an 
enabling section. The party whose notice was ignored is enabled by section 8 (2) 
to apply to the Court for the appointment of an umpire. "The scheme underlying 
section 8 is that the default of a party to the reference or even the default of an arbi- 
trator should not normally result in the arbitration agreement itself becoming 
abortive. Consent, of course, is of the very essence of arbitration. Reading sec- 
tion 8 (1) (c) and section 8 (2) together, it seems to us that, even where the arbi- 
trators were requested by the parties to appoint an umpire, if the request was com- 
plied with and an umpire was appointed, and that appointment was accepted 
by the parties, the validity of the appointment cannot be challenged on the ground 
that that appointment was made more than fifteen days after the parties had asked 
the arbitrators to appoint an umpire. If the requirements of section 8 (2) are 
satisfied, -and an application is made to the Court to appoint an umpire, thereafter, 
of course, when the Court is seized of the matter, the arbitrators could not be per- 
mitted to appoint an umpire. None of these factors came into play in the present 
case. Once again we have ‘to point out that the arbitrators acted promptly on 

. the receipt of the letters from the parties to the reference to arbitration, and 

' delay in giving effect to that appointment was one which was specifically. brought 
to the notice of both the contractor and the Government and they accepted that 

delay as inevitable. "S : - 


The contention of the learned counsel for the appellant, that the appointment 
of Mr. Modi as umpire was invalid even at its inception, therefore fails. 


In the view we have taken of the validity of the appointment of the umpire, 
it may not really be necessary to uphold his jurisdiction on the ground that the 
Government, by its conduct, was estopped from questioning the validity of the 
appointment in subsequent proceedings. The learned counsel for the appellant 
urged that the participation of the Government in the proceedings before the um- 
pire subsequent to 3oth September, 1952, on which date the counsel for the Govern- 
ment lodged Exhibit A-15 with the umpire, did not really bar the Government 

: from attacking the validity of the proceedings before that umpire. The learned 
counsel relied. on Chetandas v. Radhakisson*, and Rambaksh v. Bombay Cotton Go.2 What 
would have been the position had the umpire, after the protest by the Govern- 
ment on 30th September, 1952, completed the arbitration proceedings within the 
tinie allowed by law and gave his award, we are not called upon to discuss or decide 
inthiscase. Whether in such a case, the subsequent participation in the proceedings 
before the umpire after the initial protest would amount to a waiver of the Govern- 
ment's right to challenge the jurisdiction of the umpire does not arise for 
consideration in the circumstances of this case. The umpire could not complete 
the arbitration proceedings within the time allowed by law. The requisite. 





1. AIR. 1927 Bom. 553. 2. A.LR. 1931 Bom. 81. 
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sanction of the Court had to be obtained to extend the time within which the umpire 
could give his award. hat sanction was sought first on the initiative of the Govern- 
ment itself when it filed O.P. No. 33 of 1952, and next on the initiative of the con- 
tractor when he filed O.P. No. 12 of 1953. Who presented the petition may not be 
material in the circumstances of this case, as both parties to the reference had agreed 
before the umpire to obtain the sanction of the Court to extend the time for the 
umpire to give his award. O.P. No. 12 of 1953, it should be remembered, con- 
tained an express consent given by the Solicitor for the Government to extend the 


time. If the Government wanted to challenge the validity of the appointment : 


of Mr. Modi as umpire, the proper stage was when an application was made to 
the District Court, Chingleput, to extend the time, and the appropriate forum to 
decide such an issue was that Court. The:conduct of the Government in accepting 
the validity of the proceedings before the umpire, on the basis of which alone the 
Government could have asked for extension of time or acquiesced in the subsequent 
request for extension of time, should be sufficient to deny them the right at this stage 
to impeach the validity of the appointment of Mr. Modi as umpire. 


This was the conduct of the Government after the formal protest to the umpire’s 
jurisdiction by filing Exhibit A-15 on 3oth September, 1952. But this apart, we have 
narrated the manner in which the Government concurred in the appointment of 
the umpire and the steps they took before him requesting him to proceed with the 
reference, Exhibit B-12. Learned counsel urged that this might not amount to 
waiver or acquiescence because it was not proved that Government were aware 
of the precise legal point regarding invalidity when they took these steps. It is 
unnecessary to pronounce on the sustainability of this explanation because in the 
present case the Government specifically gave up this objection later on after they 
were aware of the supposed invalidity in the appointment of the umpire. In saying 
this we are thinking of the proceedings before the umpire, dated 4th September, 1952, 
which’ we have already set out. On the latter date, they expressly 
abandoned their objections to the validity of the umpire’s appointment accepting 
the opinion of the Advocate-General in the matter. Learned counsel for the ap- 
pellant faintly suggested that the Advocate-General whose opinion was sought was 
counsel for the contractor but if.as was admitted this fact was known to the re- 
presentative of the Government when the latter agreed to abide by his opinion, 
it did not affect its binding character. Indeed even after an opinion adverse to. 
Government’s contention was given by the Advocate-General it was in terms ac- 
cepted by the Solicitor who represented the Government before the umpire and 
it was on this basis that the umpire adjourned the proceedings to 30th September, 
1952. This conduct of the Government might, in our opinion, sustain a plea that 
the Government had precluded themselves from lodging any protest to the juris- 
diction of the umpire on goth September, 1952, when they filed Exhibit A-15 before 
him. . 

But as we have already recorded earlier, it may not be necessary to rest our 
decision on these features of the case because independent of these we have found 
that the appointment of Mr. Modi as umpire was valid. | 


There was even less basis for the second set of contentions of the learned counsel 
for the appellant. Itis true that the umpire did not give any reasons in the award. 
But, then that by itself cannot vitiate the award. Exhibit B-8 was a fairly full 
record of the proceedings before the umpire, which showed that each head of claim 
and counter claim was separately considered by the arbitrator. It was not as if 
the question of limitation was not considered by the arbitrator. Exhibit A-16 showed 
that 28 hours and 45 minutes were spent in all by the umpire in listening to 
arguments on the question oflimitation. Exhibit A-16 also showed that each of the 
claims and counter-claims was considered, and the time spent by the umpire on 
each of these claims was also recorded. We have referred to this only to show that 
every aspect of the case with reference to each head of claim was fully considered 
by the umpire before he gave his award. We are not now concerned with the 
question whether the ultimate decisions of the umpire which might very-well have 
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been based in part on his construction: of the correspondence as acknowledgment 
of liability on the part of the Government was right or not* ‘all that we need say 
is that the apparent failure to record specific findings on the i issue of limitation with 
reference to each head of claim did not vitiate the umpire’s award. Nor can "the 
validity of the award be impugned on the ground that each i item of claim or counter- 
claim was not specifically dealt with and the umpire’s decision thereon recorded. 

An award of a lump sum is not invalid and the sum awarded must on the facts of. 
the. present case be taken to reflect the net result of the claims upheld or disallowed. 


The appeals fail and are dismissed with costs in one, C.M.A. 76 of 1956. — . 
P.R.N. à ———— Appeals dismissed. 
IN THE HIGH COURT OF P JUDICATURE AT. MADRAS. 
Present :—MR. Justice SomASUNDARAM. 


The „Public Prosecutor l at ee Pi ..  Appellant* 
U. i T 
M.A.R.S. Acca Chettiar. toros k ue Respondent. 


Madras District Municipalities Act (V of 1920), section 250 and Madras Public Health Act (H of 1939), . 
sections- 89 (1) and 92 (a)— Respective séopà—f inconsistent with each other. 


In a residential ařea which has been notified under section 89 (1) of the Madras Public Health 
Act and in which under section 92 (d) of that Act, the establishment of a factory is prohibited, section 
250 of the Madras District Municipalities Act cannot be invoked-for the purpose of establishing a 
factory in that area. Section 250 will apply only to areas which are not notified to be residential areas, - 
The distinction between a residential area and a residential area which is, notified to be so has to be 
borne in mind. . Section 92 (a) of the Public Health Act will apply only to residential areas which are 
so notified, under section .89 (1) of that Act. Only to such residential areas as are not notified under 
section 89 (1) of the Public Health Act, section 250 of the District Municipalities Act will apply. 

There is no inconsistency between section 250 of the District Municipalities Act and sections 89 
and g2 of the Public Health Act. , 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid Respondent (Accused) by the Sub-Magistrate: of Karaikudi 
in Q.C. No. 2626 of 1955 on his file.. 


The Public Prosecutor (P: S. Kailasam) , for ARE 


M. Srinivasa Gopalan, for Respondent. 


` The Court delivered the following 


Jupcment.—This appeal is by the State against the order of acquittal passed by 
the Sub- -Magistrate, Karaikudi, in C.C. No, 2626 of 1955 on his file. 


The respondent.was keeping a printing press in the downstairs portion of a-buil= 
ding which coinprised T.S. Nos. 16, 17 and 19 to 22, Ward No. 12 within the limits 
of the Karaikudi Municipality. That street had been declared under section 89 
(1) of the Madras Public Health Act (III of 1939) as a residential area. The 
accused that is, the respondent herein, applied to the Commissioner of the Munici- 
pality for permission to run the printing machines by installing two $ H.P. electric 
motors. He has stated in his application that he was employing human labour for 
driving the printing machine and doing the printing work and that with a view to 
make it easy for the workmen he decided to operate the machine with the help of 
electricity and so was applying for permission to instal the two $ H.P. electric motors. 
Incidenially, he has also mentioned in the application that the height of the building 
in which this press is situated is not 12 feet as required by rule 5 of G.O. No. 3088, 
dated 20th October, 1946 and requested that exemption might be granted under the 
aforesaid rule. This ‘application was forwarded to the Health Officer of the Municipa- 
lity for his remarks. The Health Officer returned the papers with the remark that 
the installation would fall within the scope of "factory" insection 3 (10) of the 
Public Health Act. Under this clause, a “factory” is defined as follows: 

RR €. x CUM TRE LIRE E TE REO T S TIT T UTE mm 
* Criminal Appeal No. 302 of 1956. . 5th April, 1957. 
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. * * Factory "means any premises including the precincts thereof, wherein any industrial, manu- 
facturing or trade process'i9 carried on with the aid of steam, water, oil, gas, electrical, or any othen 
form of power, which is mechanically transmitted and is not generated by human or animal agency ”. 
The Health Officer considered the printing process as one involving a trade process. 
As the permission sought for, even according to the respondent's own application, 
was to drive the printing press by electric power, and as it was situated in a 
notified residential area, under section 92 (a) of the Madras Public Health 
Act, the Health Officer urged that the construction or establishment of any new 
factory, workshop or workplace, or the carrying on of any new offensive 
trade in:the areas specified in the notification was absolutely prohibited. There- 
. fore, the Health Officer recommended that permission should not be granted. 
” Thereupon, the Municipality at its meeting considered, the application. of the res- 
pondent with the remarks of the Health Officer, accepted the recommendations of 
the Health Officer and refused licence to the respondent to install two $ H.P. electric 
motors. The proceedings are dated 18th November, 1949 and the same were com- 
municated to the respondent. It is not clear on what date they were communicated. 
But it is not disputed by the respondent that without this license he installed the 
two 4 H.P. electric motors'and has been running his printing press with the aid of 
‘electric power. We have evidence that after 1949 the licence was refused in 1952 
and for 1955 also it was refused. The Municipality issued a notice Exhibit P-1, 
dated 11th July, 1955, calling upon the accused to remove the unauthorised installa- 
tion within one week of the date of the notice failing which he was warned that prose- 
cution would be launched against him. The accused did not remove the installation: 
and hence this prosecution. 


The Magistrate who tried this case came to the conclusion that undoubtedly the. 
accused had installed the electric motors in question without any permission from: 
the Municipality. This he should have applied for under section 250 of the District 
Municipalities Act and without such a permission he had installed the electric 
motors. But the Magistrate held that the offence was complete when he installed 
the machinery ; and that as under section 347 of the District Municipalities Act no- 
person shall be tried for any offence against the provisions of that Act, or of any rule, 
or by-law made under it, unless complaint is made by the police or the executive. 
authority or by a person expressly authorised in this behalf by the council or the execu- 
tive authority, within three months of the commission of the offence, and the offence, 
according to the Magistrate having been committed even in 1949 and the prosecu- 
tion having been launched on 16th August, 1955, which was more than three months. 
after the commission of the offence, the prosecution was unsustainable. The point 
on which the Magistrate has acquitted the accused, is, therefore, one of limitation, 


The prosecution in this case is not for having installed without a license. If the 
prosecution is for installing machine without a license, the Magistrate is certainly.right 
in coming to the conclusion. But the prosecution, as would be seen from the com- 
plaint, is for disobedience of the notice served on him. It falls under clause (c) of 
section 313 (1) of the District Municipalities Act. The notice having been issued on: 
rith July, 1955 and time having been given to him to remove within one week of 
the receipt of the notice, and the prosecution having been launched by 16th August, 
1955, the prosecution is undoubtedly within three months. The mistake the Magis- 
trate committed is that he considered the installation as an offence and computed the 
period of limitation from that. It is true that the installation itself is an offence. 
But the offence for which the prosecution has been launched is not for installing the 
machinery but for disobedience of the notice served upon the respondent and this 
notice being dated rrth July, 1955, and the prosecution being launched on 16th 
August, 1955, which is within three months, the acquittal on the ground of limita- 
tion is liable to be set aside. 

But Mr. Srinivasagopalan, appearing for the accused, contends that the deci- 
sion of this Court by Ramaswami, J., in G.A. No. 304 of 1956 will apply to the facts of 
this case. There the main question on which Ramaswami, J., upheld the acquittal 
was one of autrefois acquit (under section 403, Criminal Procedure Code). The 
accused therein was prosecuted for an offence and for the same offence he was prose- 
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cuted again and in the second trial he was acquitted; againstwhichJan appeal was filed. 
Ramaswami, J., confirmed the acquittal on the ground that thésecond trial was barred 
under section 403, Criminal Procedure Code. He has no, doubt made certain observa- 
tions which support the contention of the learned counsel who appears for the accused. 
in this case. I may say with great respect that this aspect, viz., that the provisions of 
the Madras Public Health Act, excepting Chapter IX and Part 3,0f Chapter X, 
have been made applicable to the whole of the State of Madras according to the 
provisions of section 2 (1) of the Madras Public Health Act, was not considered. This. 
Act has to be read along with the District Municipalities Act. The District Munici- 
palities Act does not contain any definition of "factory". Its definition is contained 
only in section 3 (10) of the Public Health Act. Chapter XII of the District Müni- ,. 
cipalities Act deals with “Licenses and Fees" and “Industries and Factories”; sec-- 
tions 249 and 250 relate to Industries and Factories. There is no definition of “‘fac- 
tory” in the District Municipalities Act. So, the definition of “factory”, which. is. 
contained in the Public Health Act and which has been made applicable to the Dis- 
trict Municipalities Act, has to be taken for the purposes of sections 249 and 250 of the: 
District Municipalities Act. Ifit isso taken, then it comes to this: Ina residential 
area which has been notified under section 89 (1) and in which under section 92 (a) 
the establishment of a factory is prohibited section 250 of the District Municipali- 
ties Act cannot be invoked for the purpose of establishing a factory in that area 
Section 250 will apply only to areas which are not notified to be residential 
areas. The distinction between a residential area and a residential area which is 
notified to be so has got to be borne in mind. Section 92 (a) will apply only to 
residential areas which are so notified under section 89 (1) of the Public Health Act. 
There will be many areas which are residential and yet which may not be notified. 
under section 89 (1). Only to such areas as are not notified under section 89 (1), 
section 250 of the District Municipalities Act will apply. Ifwe read these two together 
then the necessity for refusal under section 250 (3) (b) will appear clear, because under 
that clause permission may be refused only when the establishment of the factory is. 
objectionable by reason of the density of the population in the neighbourhood or that 
it is likely to cause nuisance, whereas under section 92 (a) there is a total prohibition 
of the establishment of a factory. If this distinction is borne in mind, then certainly 
there is no inconsistency between section 250 of the District Municipalities Act and: 
sections 89 and 92 of the Public Health Act. On the facts, I am of opinion that the 
view of the Magistrate that the prosecution is barred by limitation is not correct. 
The acquittal is, therefore, reversed and set aside. 


On the question of sentence, I think there has been bona Jide mistake on bs part. 
of the persons concerned. I therefore think a sentence of a fine of Rs. 25 will meet the 
ends of justice. Time for payment of fine one month. In default one week's simple 
imprisonment. I would like to make it clear that the accused cannot continue to- 
run the printing press with the aid of the electric motors, as under the provisions of 
the District Municipalities Act and the Public Health Act he cannot have them in the 
premises in which he is running the press, because it is declared to be a residential 
area. But he will be entitled to run the press in the same premises if itis without the 
aid of the electricity or other power but with the aid of the human or animal agency. 


The appeal is allowed. . 
K.S. : Appeal’ allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRÉSENT :—MR. Justice GaNAPATIA Prat. 


Verlkatachalam Chettiar .. Appellant* 
v. 
Umayal Achi and others i .. Respondents. 


Civil Procedure Code (V of 1908), sections 48 and 52—Execution of decree for money obtained against the 
legal representative—Amendment of execution petition to include relief by way of arrest—Whether would be 
within time under section 48— Order 21, rule 17—If applicable. 


In execution of a decree obtained against the legal representative of a deceased debtor on the eve 
“of the expiry of twelve years period, one of the reljefs claimed in the petition related to a prohibitory 
order in respect of certain debts. On an enquiry the Court found that on the admission of the legal 
representative he had collected a sum of money from one of the debtors of the deceased and the order 
of the Court, dated 15th April, 1954, indicated that the legal representative had not accounted for this 
sum and was therefore liable to be proceeded against to the extent of this amount personally under 
section 52; Civil Procedure Code. But however the Court did not pass any order directing the legal 
representative to deposit this sum into Court to satisfy the decree. After an order was made to 
proceed against the property of the deceased in his hands, an application to amend the execution 
petition by inclusion of a prayer for the arrest of the legal representative for the realisation of the 
amount admitted to be in his hands was made. On the question whether the amendment was barred 
under section 48, Civil Procedure Code, 


Held, There was no personal liability cast upon the legal representative and he was bound to 
satisfy the decree only if he had assets of the deceased in his hand. In such a case the decree-holder 
cannot straightaway ask for the relief of arrest of the legal representative unless he established before- 
hand that the legal representative has not properly accounted for the assets received by him. It may 
be open to anticipate such an enquiry and ask for the relief of arrest. But the true position would 
be that the order of the Court fixing the personal liability is the order which gives the right to ask for 
the relief of arrest. The order, dated 15th October, 1954, must therefore be construed as the order 
which gave this right. The application for amendment would be within time. 


The relief for realisation of the decree amount from out of the debts due to the deceased debtor 
in the hands of the garnishee involved a personal decree against the legal representative in case the 
decree-holder was able to satisfy that these assets had been already realised by the legal representative 
and were not properly accounted for. In that sense the relief of arrest of the legal representative 
which was subsequently asked for really flows out of the relief for the recovery of the decree amount 
from out of the assets of the deceased debtor. The amendment of the execution petition does not 
m either a new fund or a new form of relief which was not contemplated at the time the petition 
was filed. 


The amendment contemplated in Order 21, rule 17 is not of the character now in question. 


Appeal against the Order of the Court of the Subordinate Judge of Devakottah, 
dated 8th February, 1956 and made in E.A. No. 391 of 1955 in E.P. No. 85 of 1952 
in O.S. No. 23 of 1940. 


G. R. Fagadisan, for Appellant. 
A. Sundaram Ayyar and Rm. Muthu Veerappan, for Respondents. 


The Court delivered the following 


Jupcment.—The appellant before me is the first defendant in the suit in which 
the first respondent had obtained a decree for money against the assets of the deceased, 
father of the first defendant. After several execution petitions had proved unsuccessful 
E.P. No. 85 of 1952 was instituted by the first respondent on the eve of expiry of the 
twelve year period of limitation against the appellant and other persons who were 
impleaded as garnishees. The reliefs claimed in the execution petition fell under 
two categories. The first related to the attachment and sale of certain moveable pro- 
perties on the footing that they belonged to the deceased debtor, namely, the father 
of the first defendant. The second category of relief related to a prohibitory order 
in respect of certain debts belonging to the deceased debtor in the hands of certain 
persons who were impleaded as parties to the execution petition. In the course of 
the counter statements filed by the appellant and also by the garnishees it was dis- 
closed thata certain sum out of four thousand dollars belonging to the deceased which 
"was in the hands of one of the garnishees had been collected by the appellant and an 
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-enquiry was made into this matter by the predecessor of the learned Judge who passed 
the order under appeal in which he found that on his own adméssion the appellant had 
-collected a sum of 1,240 dollars which was deposited standing in the name of his 
deceased father. This order of the prior Subordinate Judge of Devakottah, dated 
15th April, 1954, indicated that the-appellant had not accounted for this sum and 
"was therefore liable to be proceeded against personally to the extent of this amount. 
.He did not however pass any order directing the appellant to deposit the equivalent to 
‘this amount into Court to satisfy the decree of the first respondent though he indicated 
‘that the decree-holder was free to proceed personally against the first defendant under 
section 52, Civil Procedure Code,for recovery of the sum which the first defendant had 
admitted he had received from the foreign firm. By this order the learned Subordi- 
nate Judge directed the attachment of Items 2 and 4 in the list of moveable pro- 
perties appended to the execution petition. Subsequent to this order an applica- 
tion E.A. No. 391 of 1955 was made to à successor of this Judge to amend the exe- 
cution petition by the inclusion of a prayer for the arrest of the first defendant for the 
realisation of the sum of money indicated in the order of the learned Subordinate 
Judge, dated 15th April, 1954. This amendment was allowed by the order of the lower 
‘Court, dated 8th February, 1956. Against that order this appeal is preferred. 


The learned Subordinate Judge in the Court below relied on rule 17 of Order 21, 
Civil Procedure Code, to get over the plea of limitation raised by the present appellant 
in the lower Court. Obviously that is wrong because the amendment contemplated 
‘in rule 17 of Order 21, Civil Procedure Code, is not of the character now in ques- 
tion. It is well-settled that when execution is sought against a particular property 
dn an execution petition filed on the eve of the 12 year period of limitation no amend- 
ment of the execution petition could be allowed after the expiry of the 12 year period 
by permitting the decree-holder to introduce a new property from out of which 
the decree is sought to be satisfied. A number of authorities were cited by learned 
counsel for the appellant in support of this proposition. But it is enough to mention 
the decisions in Bhanpal Singh v. Siva Ram} and Gajanand Sha v. Dayanand Thakur?. All 
the decisions cited by learned counsel for the-appellant deal with cases where the 

_judgment-debtor is ex facie personally liable to satisfy the decree. The facts of the 
instant case are different. ‘There was no personal liability cast upon the appellant 
by the decree to satisfy the amount mentioned in the decree in this case. His 
liability was that of a legal representative who was bound to satisfy the decree only if 
‘he had assets of his deceased ancestor. In such a case no decree-holder can straight- 
away ask for the relief of arrest of the legal representative judgment-debtor unless he 
establishes beforehand that the assets of the deceased debtor received by the legal 
representatives have not been properly accounted for. Of course it would be open 
in an execution petition against the legal representative to anticipate such an enquiry 
by the Court and to ask for arrest of the legal representative. But the true position 
would be that the order of the Court fixing the personal liability of the legal represen- 
tative is the order, which gives the right to demand payment of the money personally 
against the first defendant—in this case the appellant. The order of the Subordinate 
Judge of Devokattah, dated 15th April, 1954, must therefore be construed asthe order 
which gave the right to execute the decree personally against the first defendant 
(appellant before me) in which case the application for amendment of the execution 
petition was well within timeand was not barred by section 48, Civil Procedure Code. 
Even otherwise I am not prepared to hold that the amendment in this case is hit by 
section 48, Civil Procedure Code, because in paragraph 6 of the affidavit filed by the 
decree-holder at the time when he presented the execution petition within the period 
of limitation, the decree-holder has stated that defendants 1 and 2 had received 
various amounts belonging to their deceased father from the garnishees and thatthere- 
fore they were liable to render proper-accounts relating to these amounts and in case 
they failed to do so the decree-holder was entitled to get a personal decree against 
them and execute it. This allegation contemplates the position which eventually 
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materialised as a result of the enquiry held by the predecessor of the learned. Sub- 
ordinate Judge who pafsed the order now under appeal. 


- It follows that relief No. 2 prayed for in the execution petition, namely, the rea-- 
lisation of the decree amount from out of the debts due to the deceased debtor in 
the hands of the garnishees involved a personal decree against defendant 1 in case the 
decree-holder was able to satisfy the Court that those assets had been already realised. 


by defendant 1 and were not properly accounted for. In that sense the relief of 
arrest of the appellant which was subsequently asked for really flows out of the relief 


for recovery of the decree amount from out of the assets of the deceaséd debtor 
indicated under the category of debts due to the deceased debtor. In this view I do- 
not agree that the amendment of the execution petition allowed by the lower Court 
introduces either a new fund from which the decree-holder expects to realise his. 
money or a new form of relief, namely, arrest which was not contemplated at the 
time when the execution petition was put into Court. . 


The amendment allowed by the lower Court is therefore proper and cannot: 
be objected to as offending section 48, Civil Procedure Code. The appeal is dis-- 
missed with costs . 


V.S. ———— Appeal dismissed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE RAMASWAMI. 


Govinda Reddi and another : o. Appellants* 
v. 
Pathimunnissa Bi and others .. Respondents. 


Hindu Law—Alienation by guardian of limited owner—Sale of unproductive land for repairing family house~ 
— Whether for * benefit ! — Necessity and benefit. ' d 


Where by the mortgage and the subsequent sale of unproductive land yielding no return, the- 
family house which had become dilapidated and stood in need of improvements like plastering, putting: 
up a terrace, ctc., was repaired and made to yield a steady and fixed rent, the alienation by the guar-- 
dian of a limited owner was certainly for the benefit of the estate. f 


Though the concepts of ‘ necessity’ and ‘benefit? are obviously related, it is equally well-- 
settled that they are nevertheless distinguishable and not synonymous. 


There has been a liberalising in the out-look in regard to limits to be placed upon the two restric~ 

tions in alienation of properties by limited owner, namely, that it should be for ‘necessity’ or ‘benefit’. 
Sellappa v. Suppan, (1937) 1 M.L.J. 422 : I.L.R. (1937) Mad. 906, referred. S 

Appeal against the Decree of the District Court of North Arcot at Vellore in: 


Appeal Suit No. 189 of 1953, preferred against the Decree of the Court of the Dis-. 
trict Munsif of Tirupattur in Original Suit No. 84 of 1949. 


P. C. Parthasarihi Ayyangar, for Appellants. 
B. V. Viswanatha Ayyar, for Respondents. 
The Court delivered the following 


Jupcment.—This is an appeal preferred against the decree and judgment of the. 
learned District Judge, North Arcot, at Vellore in A.S. No. 189 of 1953, modifying. 
the decree and judgment of the learned District Munsif, Tirupattur, in O.S. No 84 of 
1949. 

The suit property consists of 93 cents, namely, 86 cents in S. No. 19/2 and. 
7 cents in S. No. 20/2. 


These two survey numbers formed part of the estate of Ramakrishna. 
Réddi, who died on goth May, 1924, leaving surviving him his - widow,,. 
Adiammal, and his mother, Varadammal: Adiammal succeeded to the 
properties as limited owner and Varadammal predeceased her. Adiammal died. 
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on 11th January, 1946. During the minority of Adiammal, her mother-in-law, 
Varadammal executed a usufructuary mortgage, Exhibit-B-1,over Item 1 of the suit 
„property of 86 cents in favour of Abdul Subhan, the father of defendants 2 to ro. 
-Later, again, during the minority of Adiammal, a sale deed was executed by'her 
father acting as her guardian in favour of Abdul Subhan relating to Item 1 as well as 
Item 2 comprising 7 cents in S. No. 20/2 and forming contiguous property. The 
mortgage-deed, Exhibit B-r, dated 17th September, 1920, is for Rs. 500 and the 
ssale-deed Exhibit B-2, dated 2nd September, 1928, for Rs. 1,000. 


It is in regard to these two properties that the plaintiffs who claim to bé the 
nearest reversioners have instituted this suit for recovery of possession on the ground 
that.the mortgage and sale were neither for benefit nor for necessity and not binding 
upon. them. The trial Court upheld this contention and decreed the suit. In 
appeal, the learned District Judge came to the conclusion that the alienations were 
for the benefit of the estate of the last male holder and binding upon the plaintiff 
and that, iri regard to consideration, a sum of Rs. 500 is found not to be binding on 
them and that therefore the plaintiffs should be declared to be entitled to Rs. 500 
out of the sale consideration together with interest at the Court rate thereon from 
the daté of the sale and that these two constitute a charge upon the suit properties, 
Items 1r and 2.. ` ` ` 


. In coming to the conclusion that the sale-deed was entirely lacking in: necessity 
or benefit, the learned trial Munsif got mixed up and seems to have considered that 
necessity and benefit are practically synonymous. On the other hand, though the 
concepts of ‘necessity’ and ‘benefit’ are obviously related, it is equally well-settled that 
they are nevertheless distinguishable and not synonymous. In Mayne’s Hindu Law, 
Eleventh Edition, section 363 and following, there is a discussion of the concept of 
judicial opinion upon this matter. The view of this Court is to be found set out 
fully in a Bench decision in Sellappa v. Suppan!. In that.case, it was pointed out by the 
Bench that ‘benefit’ does not necessarily imply that the transaction should be of a 
defensive nature, and they also put a pertinent query, _ 
` “or again, is it proper to hold that a manager can repair a dilapidated family house, but cannot 
incur a debt for the purpose of reasonably improving and enlarging it”. . 
Therefore, on account of the fact that the learned District Munsif did not distinguish 
between necessity and benefit and considered them to be synonymous, he came to the 
conclusion that this alienation was not binding upon the reversioners. . , - 


' On the other hand, the learned District Judge has pointed out how this tran- 
saction under Exhibit B-1 was for the benefit of the estate and consequently binding 
upon the reversioners. It would appear that the family was then possessed of 93 cents 
of land paying an assessment of about Rs. 8. That land itself had no source of irriga- 
tion. lIthadhalfrightin a well to irrigate it. Itis situated in a district and locality 
notorious for failure of rainfall and seasons of scarcity. ‘The house which belonged 
to the family had become apparently dilapidated and stood in need of improvement 
like plastering, putting up a terrace, etc., before it could be màde to fetch a decent 
rent. Therefore, the guardians of Adiammal who were interested in her welfare had 
to decide whether to keep the land which was fitfulin the return ofincome and by itself 
was not very productive or make the house pucca and let it out, enabling the realisa- 
tions of a steady and fixed rent. The guardians, as pointed out by the learned Dis- 
trict Judge, have wisely and prudently chosen the.latter alternative. That is why 
they have first of all borrowed under the mortgage from Abdul Subhan and then have 
sold the land and discharged the mortgage. "This alienation by the guardians was 
certainly for the benefit of the estate. À 


' This cannot be got over by the reliance placed upon a decision in Bhogaraju 
Venkatarama Jogiraju v. Addepalli Seshayya?, where it is pointed out that the holder of a 
woman's estate would not be justified in building a house so as to bind her rever- 
sioners. The limited owrier hás nio right to force the house on her reversioners at 
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the risk of the estate iteself or a portion thereof being brought to sale for discharging: 
the debt. This decisión, however, it will be noted, is a much earlier decision than 
Sellappa v. Suppan! and there can be no doubt that there has been a liberalising in the 
outlook of the Judges in regard to limits to be placed upon the two restrictions in 
alienating properties, namely, that it should be for necessity or benefit. The later 
decisions have more readily recognised that if a guardian honestly and bona fide enters 
into transactions for the benefit of the estate and which are demonstrated to be such,. 
those transactions would be upheld by Courts. 


One moment’s reflection shows that in the modern stress of life if we are to follow 
ancient decisions, there will be a complete paralysis of all acts on the part of the 
guardians to augment the revenues of their wards and benefit them. Ifall guardians 
are at all times to remain summa seeking safety first in doing nothing the bettering of 
the prospects of the wards and even preserving properly their estate will be very poor 
and dim indeed. The law may be an ass as the immortal Mr. Bubble said but it is. 
not so assinine as all that. Precedents must be milestones of progress and not halting. 
places. Onecan understand that, if the guardian enters into speculative transactions, 
they should not be upheld. There can be no doubt whatsoever that putting a: 
house in good order and making it pucca, so that it can fetch a fixed and decent rent, 
would certainly not be such a speculative transaction of that nature. "Therefore, like 
the learned District Judge, I do not think that the decision in -Bhogaraju Venkatarama 
Jogiraju v. Addepalli Seshayya?, stands in the way of our recognising this transaction. 
as beneficial to the estate and therefore binding upon the reversioners. 


The proof of the pudding is, after all, in the eating. In this case, it has been. 
shown that this house has been put into good order and it has been fetching a decent 
rent of Rs. 10 per month which the land would never have done. In addition, the 
frantic way in which the plaintiffs are now fighting to pay over Rs. 500 to the alienee 
and take the house shows that it was a profitable proposition when the guardians 
entered into the transactions under Exhibits B-1 and B-2. y 


In the result the learned District Judge was fully entitled to come to the conclu- 
sion that this alienation was for the benefit of the estate, and, consequently having 
regard to the circumstances of this case the proper order to make was that the sum of 
Rs. 500 which was found not to be binding on the reversioners should be made to be. 
reimbursed by the alienees with appropriate rate of interest. 


The decree and judgment of the learned District Judge are unassailable and they 
are confirmed. This second appeal has got'to be, and is hereby, dismissed, but in 
the circumstances without costs. . M . : 

"V.S. —_— : Appeal disinissed.. 

` IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


‘PRESENT :—MR. Justice GANAPATIA PILLAI. ; 
Current Circulating Library, by its Proprietor Lazarus ^. zs.  Petitioner* 
v 


Raja Velugoti Sarvagna Kumara Krishna Yachendra Bahadur ` 
Varu, Raja of Venkatagiri and another : Respondents. 


Madras Bulidings (Leases and Rent Control) Act (XXV of 1949), section 7 (2) (ii) (a)—Sub-letting by 
fenant without consent—What amounts to—Equitable mortgagee granting lease—Mortgagor owner—How far 
bound: by the terms after redemption. a 


An equitable mortgagee of'a premises, with a right to let in tenanfs on the premises and collect. 
the rent will be a landlord within the meaning of Madras Buildings (Lease and Rent Control) Act. 
Where such a landlord grants a general written lawful permission to his tenant to sub-let the demised 
premises, the mortgagor owner who becomes the landlord after redemption of the mortgage will be 
bound by the terms of the prior lease. Where the owner mortgagor recognises the tenant and collects. 
the rents, he must be deemed to have ratified the lease originally granted by the equitable mortgagee. 
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Quaere.—Whether the category of persons who are defined to be ‘ landlords” under section 2 (5) 
of the Act would be the same as the category of landlords indicated.by sectjon 7 of the Act for purposes 
of eviction in view of sub-section (7) of section 7 ? ! 


Ranganathan v. Sankarlal Davey, (1949) 2 M.L.J. 597 and Somasundara Mudaliar v. Madras Provincial 
Co-operative Marketting Society, Lid., (1950) 1 M.L.J. 655, referred. 


A valid written consent given by a landlord at the time the sub-letting took place will bind his. 
successor. 


Petition under section 12-B of the Madras Buildings (Lease and Rent Control) 
Act, 1949 praying the High Court to revise the Order of the Court of the Small Causes,, 
Madras, dated 23rd August, 1956 and made in H.R.A. No. 387 of 1955 (H.R.C. No. 
509 of 1955 on the file of the Court of the House Rent Controller, Madras). 


K. Rajah Ayyar and V. Seshadri, for Petitioner. 
B. Lakshminarayana Reddi, for Respondent. 


The Court delivered the following 


Jupcment.—The petitioner in this revision petition is the tenant of a portion of 
premises No. 187, Mount Road, Madras, which is a building owned by the Raja of 
Venkatagiri, the respondent. Some timein February, 1945, the premises now in ques- 
tion were let out to the petitioner by Messrs. Gokuldoss Jumnadoss & Co., who were 
the equitable mortgagees of some items of properties including the suit premises under 
a mortgage granted by the Raja of Venkatagiri. The admitted facts are that, in. 
February, 1945, the petitioner obtained a lease of these premises from the equitable 
mortgagees under the terms mentioned in Exhibit R-1. The equitable mortgage 
was redeemed in 1946 but the petitioner was not disturbed in possession. He attor- 
ned to the owner, the Raja of Venkatagiri, who continued to collect the rent from. 
the petitioner, treating him ashistenant. Sometime in 1955, the Raja of Venkata- 
giri filed an application before the Rent Controller, Madras, for eviction of the peti- 
tioner on the ground that he had sub let a portion of the premises without the consent 
of the landlord. The tenant disputed both the factum of sub-letting and the com-- 
petency of the landlord to question the sub-letting. i 


The Rent Controller found that a portion of the premises was sub-let in 1954. 
But, since Exhibit R-1, the letter executed by the equitable mortgagees at the time 
when the petitioner was admitted to possession as a tenant, contained a permission. 
to sub-let the premises, he held that the sub-letting was not in violation of the provi- 
sion in section 7 (2) (ii) (a) of the Madras Buildings (Lease and Rent Control) Act, 
1949. Consequently, he dismissed the application for eviction. In support of the 
latter position taken up by him, he relied on a Bench decision of this Court in Soma- 
sundara Mudaliar v. Madras Provincial Co-operative Marketting Society, Ltd.1. 


On appeal preferred by the landlord to the appellate authority, that authority 
came to the conclusion that the sub-letting was made in 1951 and that it was made- 
without the written authority of the landlord, and therefore, it furnished a cause of^ 
action to the landlord to evict the tenant. For the latter conclusion the appellate 
authority also relied on the same Bench decision in Somasundara Mudaliar v. Madras 
Provincial Co-operative Marketting Society, Ltd. Hence the tenant has come up in revi- 
sion, questioning the correctness of the order of the appellate authority. 


Though the learned counsel for the petitioner disputed the fact of sub-letting, it 
is not open for a Court of revision to go into a question of fact, especially, where both 
the lower Courts have concurrently found that the sub-letting was true, though they 
have differed about the date. The only question open for consideration in this pro- 
ceeding is whether theallegedsub-letting is hit by section 7 (2) (ii) (a) of the Madras 
Buildings (Lease and Rent Control) Act. The appellate authority took the view 
that, though Exhibit R-1, dated 2nd February, 1945, was genuine and it gavea 
general permission to the tenant to sub-let, this would not avail to validate the sub- 
letting made in 1951, because, the Bench decision above referred to required, accord-- 
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ung to his interpretation of that decision, the«written consent of the landlord at the 
time when the sub-letíng was made. He specifically held that Exhibit R-1 would 

: not constitute such written consent, because, on the date when the sub-letting was 


made, Gokuldoss Jumnadoss and Co. were not the landlords... The correctness of that 


: view was convassed by the learned Counsel for the petitioner. . 


The facts in the case, Somasundara Mudaliar v. Madras Provincial Goede Market: 
«ting Society Lid. „were these: The property which belonged to a minor was let toa 
‘tenant by the minor’s mother, acting as his guardian, some time before October; 1947. 
The tenant sub-let a portion of the premises in October, 1947, without the written con- 
:sent of the mother of the minor who was the owner of the property. The property was 
-subsequently sold on 17th February, 1949, to another person, to whom the tenant 
attorned on rst April, 1949. Therefore, an application was filed jointly by both the 
vendor and the purchaser for eviction of the tenant on the ground that a part of the 
building had been sub-let after the commencement of the Act without the written 
consent of the landlord. The Rent Controller passed an order ofeviction which was, 
however, reversed by the appellate authority. Two grounds were mentioned by 
the appellate ‘authority for its conclusion. The first was that the purchaser could 
.not take advantage of a sub-letting made at a time when he was not the landlord of 
the, premises. The second groüüd was that the sub-letting was done with the consent 
and approval of the Accommodation Officer. The second ground was not urged 
before the Bench as a valid ground. On the first ground, the Bench construed the 
language of the provision in section 7 (2) (ii) (a) aud held that there was. nothing in the 
language of that clause to hold that the transfer or sub-letting must have been made 
-not merely after the commericement of the Act, but also after the date on which the. 
_ petitioning landlord became the landlord. They pointed out the definition of “land- 
lord" in the Act, which included both the vendor and the purchaser, and held that it 
would be unreasonable to construe section 7 (2) (ii) (a) in such a manner as to confine 
the rights of the landlord to those which accrued to him. only after he became a land- 
"lord. They further decided that the reference in the clause to without the written 
consent of the landlord” was to the landlord who at the material time could have given 


his written consent, iua the landlord at ne time of the alleged transfer or sub- 
letting. 


wt 


that Exhibit R-1, though genuine, would not bind the successor-landlord and could 
not be relied on as a written consent of the landlord referred. to in section 7 (2) (ii) 


(a). The lower appelláte authority overlooked the further observation of the same 


Bench which showed that a valid consent by the landlord at the time when thé sub- 
. letting was made would bind his successor. The principle of this decision is there- 
fore no authority for the view taken by the appellate authority. ` 


"The learned counsel for the pétitiorier brought to my. notice "another Bench 
„decision of this Courtin Ranganathan v. Sankarlal Davey?. The point. directly decided’ 
by that Bencli was that, under section 10 of the Act, the dismissal: ‘of a prior applica- 
tion for eviction means a dismissal on merits and not a dismissal upon non-prosecu- 
‘tion or withdrawal. 'Oné of the points taken before the Bench was that, though the 
: sub-letting was made after the commencement of the Act, the tenant was not liable to 
be evicted on that ground, because there was an agreement between the tenant and 
‘the landlord prior to the commencement of the Act which entitled the tenant to sub- 

‘Jet the premises at any time to anyone. This plea was not specifically taken before 
‘the Rent-Controller. . Yet, the Bench considered this plea on its merits, and held 
ithat, if the sub-letting was after the commencement of the Act, the tenant could be 
‘saved only if he had obtained the written consent of the landlord for such sub-letting. 
' l The Bench, however, left open the question whether such written consent of the land- 
lord need be necessarily of a date after the commencement of the Act. In the case ofa 
»sub-letting which was done after the commencement of the Act, though they expressed 
their prima facie conclusion that even a written consent given before the commence- 





1, (1950) 1 MLJ. 655. s. (1949) 2 M.LJ. 597. . 


. 'Thisréasoning gof the Benth has led the aide authority in this case to conclude : 


a 
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ment of the Act if it was subsisting at the time of the sub-letting after the commence- 
ment of the Act, might be sufficient to enable the tenant to pPead successfully to the 
landlord’s application for eviction, however, the decision was not rested on this point, 
because, in that case, there was no written consent of the landlord obtained either 
before or after the commencment of the Act., The opinion of the Bench on this 
point, though obiter, is a useful guide for the decision of this case.  , 


Itis not disputed that the equitable mortgagees were collecting the rent and had 
actually let the premises in question to the tenant. The learned counsel for the peti- 
tioner-tenant urged before me that his client had never admitted that the equitable 
mortgagees had the right to let tenants into possession. According to him although 
the equitable mortgagees would come under the definition of a * landlord’ contained 
in section 2 (3) of the Act, because the equitable mortgagee was entitled to collect the 
rent due from the premises in question, yet he would not be a landlord entitled to 
apply for eviction of the tenant under section 7 of the Act by reason of the provision in 
section 7 (7) which provides as follows 


‘$ Notwithstanding anything contained in this section, no person who is receiving or is entitled 
to receive the rent of a building merely as an agent of the landlord shall, except with the previous 
written consent of the landlord, be entitled to apply for the eviction of a tenant.” 


"n 


It is true that if the definition of a landlord found in section 2 (3) is to be read in 
conjunction with this sub-section, the category of persons who would come under 
the definition of ‘landlord’ in section 2 (3) would not be the same as the category of 
landlords intended or indicated in section 7 as having a right to evict the tenant. 
The question in this case does not arise in the form in which it is raised by the learned 
counsel for the respondent. The application for eviction is properly laid by the 
landlord as defined in section 7 (7). | But this question has some bearing upon the 
validity of the power of sub-letting given by the equitable mortgagees under Exhi- 
bit R-1. I am unable to see, however, how, if the equitable mortgagee had the 
power to induct tenants into possession of premises in addition to collecting rent for 
such premises, that power did not include the power to grant permission to sub-let the 
premises, It will be seen that, in the petition filed by the landlord for eviction, there 
is no date given as to when the tenant was let into possession of the premises. There 
is not even the allegation that the tenant was let into possession by the present land- 
lord, namely, the Raja of Venkatagiri. In fact, the entire proceeding before the 
Rent Controller has proceeded on the basis that the tenant was let into possession by 
the equitable mortgagees under the terms of Exhibit R-1. ‘Therefore, if the equitable 
mortgagees had power to grant the lease of the premises to the tenant either by virtue 
of being mortgagees with possession or with an authority given by the owner under ` 
the document of equitable mortgage, it cannot be said that, after the redemption of 
the equitable mortgage, the mortgagor was entitled to treat the petitioner as his 
tenant and to disregard the terms of the tenancy created between Gokuldoss Jumna- 
doss & Co, and the present petitioner. 


It is said that the Rent Controller committed an error in observing that Gokul- 
doss Jumnadoss & Co. were equitable mortgagees in possession. The learned counsel 
for the respondent pointed out that an equitable mortgagee is not necessarily given 
possession of the property though he might be given the right to collect the rent from 
the hypotheca. The deed of equitable mortgage has not been produced. The 
question cannot therefore be decided in the absence of that document. .However, the . 
undoubted fact remains that the petitioner in this case was let into possessión of the : 
premises by the equitable mortgagee on and February, 1945 under the terms con- : 
tained in Exhibit R-1. An attempt was made by the learned counsel for the res- 
pondent to show that, even before the Rent Controller he questioned the genuineness 
of Exhibit R-1. Iam unable to find any reference to this in‘the order'of the Rent 
Controller. In fact, R.W. 2 was called to prove Exhibit R-1 and both the lower 
Courts have proceeded on the assumption that Exhibit R-1 is a genuine document. 
It would not be open, therefore, for the landlord to question its genuineness at 
this stage. . 


5 
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Lastly, the learned,counsel for the respondent made a request that a finding 
‘might be called for from the lower appellate authority on the two questions, namely, 
whether the equitable mortgagees were mortgagees with possession or had authority 
to let tenants into posession of properties covered by the mortgage. I do not think it 
necessary to call for a finding on these points, because the fact of letting into posses- 
sion of the preserit petitioner in February, 1945, by the equitable mortgagee has not 
-been doubted till now. | It follows that ifthe letting into possession of the petitioner 
by the equitable mortgagee was an act done with authority, it must necessarily 
bind the mortgagor even after the mortgage is redeemed. Even supposing that the 
„act of sub-letting was done in excess of authority, the respondent, having ratified the ` 
lease transaction by continuing to treat the petitioner as his tenant after 1946 when 
.the mortgage was redeémed, must be deemed to have ratified the terms under which 
the lease was granted. ` No authority was cited before me for contending that, in a 
case of ratification by the mortgagor of a transaction of lease granted by a mortgagee 
he can accept the transaction in part and reject any terni of that transaction as he- 
pleased. ' ; ' 


I therefore hold that the order of the lower appellate authority is wrong and 
the order of eviction passed by him is hereby set aside and the order of the Rent 
Controller is restored. 


The petitioner will get his costs of this petition from the respondent. ; 
RM. . .. TEN Petition. allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
PRESENT :— Mm. Justice’ RAMASWAMI. 


Govindammal f ..  Ahpellant* ' 
v. f > - l : B 
Marimuthu Maistry and others E .. Respondents. 


Practice—Authority of advocate to enter into compromise—Scope and extent of. 


Even in cases where there is no express authorization to enter into a compromise, under the 
inherent authority'impliedly given to the advocate he’ has power to enter into a compromise on 
behalf of his client. . 


But in the present.state of the clientele world and the position in which the Bar now finds itself 
and in the face of divided judicial authority and absence of statutory backing prudence dictates that - 
unless express power is given in the vakalat itself to enter into compromise, in accordance with the 
general practice obtaining, a special vakalat should be filed or the specific consent of the party to 
enter into the compromise should be obtained. If the endorsement is made on the plaint, etc., it would 
be better to get the signature or the thumb impession of the party affixed thereto, making it evident 
that the party is aware of what is being done by the advocate on his or her behalf. š 


' Casé-law dicussed exhaustively. D 8 
Appeal against the Decree of the Court of the Subordinate Judge of Cuddalore, 
dated 17th Maich, 1953 and passed in O.S. No. 40 of 1952. 


R. Desikan, for Appellant. 
` R. Subrahmanyam and Ch. Sankara Rao, for Respondents. 
T.M. Krishnaswami Ayyar (Amicus-curiae). l 

The Court delivered the following 


Jupcment.—This appeal is directed against the decree and judgment of the. 
learned Subordinate Judge of Cuddalore in O.S., No. 40 of 1952. AG 


The facts are: The plaintiff Govindammal filed two suits in the Chidam- 
baram District Munsif's Court, O.S. Nos. 151 of 1950 and 180 of 1950, relating to 
two sets of properties against Marimuthu Maistri, the first defendant, and others. 
After the said suits. came on for trial, the parties reported a settlement of both the’. 
-suits. An endorsement was made on the plaints in both the suits whereby thé parties 





_.* Appeal No. 9 of 1954. 18th February, 1957. _ 
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agreed to allow the plaintiff to have a decree in respect of the properties-in O.S. No. 
180 of 1950 and the claim in O.S. No. 151 of 1950 was allowed to be dismissed with- 
out costs. The plaintiff's father has attested the endorsements, as he was admittedly 
looking after her interests. The vakil for the plaintiff also signed the endorse- 
ments and consented to the dismissal of O.S. No. 151 of 1950. On the ground that 
the vakil had no authorisation to enter into any compromise and.that her father 
was also not her authorised agent, this Govindammal filed a review application for 
setting aside the order of dismissal of the suit O.S. No. 151 of 1950 in the Chidam- 
baram District Munsif’s Court itself. That was not prosecuted and went by default. 
She subsequently filed an appeal in the District Court out of time. The applica- 
tion for excusing delay was dismissed. Thereafter she has filed this suit to have the 
decree in O.S. No. 151 of 1950 set aside. The learned Subordinate Judge came to 
the conclusion that the suit for partially setting aside the compromise was devoid of- 
merits and secondly, that in fact the vakil had power to enter into the compromise 
and that even if there is no express authority to enter into the compromise, under the 
inherent authority impliedly given to the vakil he had the power to enter into com- 
promise on behalf of the party. Therefore, he dismissed the suit. Hence this appeal. 


That on merits this plaintiff has no case can admit of no doubt whatsover. O.S. 
Nos. 151 of 1950 and 180 of 1950 were simultaneously compromised. The compro- 
mise in respect of both the suits was part and parcel of the same transaction, each 
forming the consideration for the other. The plaintiff now wants to retain the ad- 
vantage of the decree in O.S. No. 180 of 1950 and also wants to re-open the claim 
made by her in O.S. No. 151 of 1950, which was negatived under the compromise. 
She cannot be allowed to approbate and reprobate. If she elects to stand by the 
compromise, she must agree to the same in its entirety. She cannot be allowed to: 
enjoy the advantages conferred under one decree and refuse to abide by the agree- 
ment under another decree. There are no mierits in her claim. 


In this case the vakalat filed in O.S. No. 151 of 1950 has been exhibited as 
Exhibit A-1 and that vakalat shows that the vakil had power to sign the compromise 
and also withdraw the suit. (g7@pror e»eGwugpsgsgi Qewweybh anue 
Quit (8 & Qj LE), 

It was strenuously contended before the learned Subordinate Judge that even 
in cases where the vakalat authorised the counsel to enter into a compromise, he has 
no right to enter into any settlement without the consent and approval of the plaintiff. 
In this connection the larger question was raised, viz., the powers of vakils to enter 
into compromise, even if not expressly authorised in that behalf. 


The following authorities and extracts from standard publications on pro- 
fessional conduct, have been brought to my notice :— 


Jagapati v. Ekambara! (Subramania Iyer and Benson, JJ.) 


“It is not competent to a pleader to enter into a compromise. on behalf of his client without his 
express authority to do so”. : 


At page 276 it is stated thus : 


* Moreover so far as this Presidency is concerned it has been hitherto tacitly understood by all 
that a vakil has no implied authority to enter into a compromise on behalf of his client, as is 
manifest from the practice of the Courts which invariably insist upon the production of special 
authority from the client expressing consent to the compromise entered into on his behalf by the 
vakil before the compromise is accepted by the Court.” 


Kollipara Venkamma? (Sadasiva Iy-r, J.) 
“A vakil in India is both the solicitor who acts and the counsel who pleads. Where the vakalat ' 
given to the vakil in a case empowered him to compromise the suit no second or special vakalat is 
necessary to empower him to compromise it. 


Thenal Ammal v. Sokkammal? (Seshagiri Ayyar and Kumaraswami Sastriyar, JJ.) 





E (1897) 8 M.L.J. 40 : LL.R. 21 Mad. 274. 3. (1917) LL.R. 41 ‘Mad. 233. 
2. (1912) 23 M.L.J. 381. : 
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| “A vakalat containing a provision authorising the vakil ‘ to present if necessary petitions for 
„razinama for withdrawal did for referring to arbitration and to sign the razinama petitions, etc.’ 
does not give authority to the vakil to enter into a compromise without reference to his clients," 

. 


At page 235: 


Tt is not the ordinary duty of an advocate to negotiate terms, without reference to his client, 
with the opposifé party. Such an action is calculated to place the practitioner in a false position. 
We do not think it is desirable that such a power should vest in him in the interest of the profession. 
From.the point of view of the client, we think that it not safe that he should be regarded by engaging 

-æ vakil to have given him authority to dispose of his rights in any way he chooses. Therefore we 
think that the general power claimed is not in consonance with the highest ideals of the profession 
or of justice. ' For these reasons we think that a very strict interpretation should be placed upon vakalats 
containing powers of this kind." - 


co , Muthiah Chetty v. Karuppan Chetti* (Kumaraswami Sastri and Devadoss, JJ.) 


After a discussion of authorities, the judgment, lays down at page 617 the follow- 
ing - propositions : Ga 


; * (1) OC EE 


(2) A counsel has authority to confess judgment, withdraw or compromise, or refer to arbitra- 
. tion the suit in which he is instructed if his doing so is for his client's advantage or benefit even though 
he has no express authority from his client. 


ur (3) A counsel.cannot without express authority agree to compromise or refer to arbitration 
- matters unconnected with the subject-matter of the suit in which he is instructed. 


(4) emen 
(5) exerit S 


(6) A counsel has no power to make an admission in, or compromise or refer to arbitration 
_ a suit if he is instructed not to do.so, without express authority from his client.” 


Viswanatha Chettiar v. Appa Naicken® (Horwill, J.) 


. “ An advocate in India has the same implied authority to compromise as he has.in England. 
If it appears from the terms of the vakalatnama executed by the client in favour of his advocate that 
he did not intend to authorise him to compromise, then there would be no implied authority. It 
is also probably true that where it is clear that under the vakalat itself there is no express authority. to 
compromise, no authority could be implied. 


; Where a vakalat form, usual in the Madras Presidency was used containing the following clause: 
‘I execute this vakalatnama with consent agreeing to accept all the proceedings (conducted) by 
“you therein as if done by me personally’, on a contention that the advocate acting under such a 
vakalatnama had no authority-to compromise. 


Held, that although it might be difficult to say that the clause unequivocally authorised the Advo- 

cate to compromise, yet in construing such a clause, it was not unreasonble to bear in mind that 

. Advocates ordinarily have such an authority and to assume that the clause was intended to embody 

that authority, which in the absence of a vakalatnama would be implied that the Advocate concerned 
had the necessary authority to compromise "'. 


Ramappayya v. Subbamma? (Gentle, C.J. and Tyagarajan, J.) 


“ In a vakalatnama conferring in detail six separate distinct powers, the absence of a power or 
direction to compromise was not without significance. 


* He (the Advocate) had to express authority to effect a compromise, but solely to contest thé 
suit. In those circumstances no implied authority arises or can be deemed to have been conferred 
upon him to make a compromise which was binding upon his client." 


Nundo Lal Bose v. Nistarini Dassi* (F.B.) 


“There cannot, I think, be any reasonable doubt at the present day that counsel possesses 
a general authority, an apparent authority, which must be taken to continue until notice be given to 
the other side by the client that it has been determined—to settle and compromise the suit in which 
he is actually retained as counsel, and in the exercise of his discretion to do that which he considers 
best for the interest of his client in the conduct of the particular case in which he is so retained." 


B. N.- Sen & Bros. v. Guni Lal Dutt @ Co.5, (Sanderson, C.J., and 
Richardson, J.) : ' 


1. (1927) 53 M.L.J. 606. 4. (1899) LL.R. 27 Cal. 428 (498) (F.B.), 
2. (1943) 2 M.L.J. 168. - a 5. AER. 1924 Cal. 651. T X 
3. (1947) 2 M.LJ. 580, 582. 


^ 
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“ The authority of counsel at the trial of an action extends, when it is not expressly limited, to 
the action and all matters incidental to it; the consent of the client is noteneeded for a matter which 
is within the ordinary authority of counsel, and therefore if a compromise is entered into by counsel 
in the absence of the client, the client is bound ”. . 


(In this case, the learned counsel settled the suit on his own responsibility). 
page 652 ; 
Per Richardson, J. 


“I have always understood that a learned counsel has, in the usual course, full authority 
in the exercise of his judgment and discretion, to settle or compromise a case on bekalf of the client 
for whom he appears ” (page 654) * 


Askaran v. E.LRy.1, (Page, J.) 


“ An Advocate of the High Court in the course of conducting the cause is clothed with authority 
to compromise a suit in which he has been retained as counsel and such a compromise would he valid 
and binding upon the parties even though it had been effected contrary to the express instructions 
of the client unless the prohibition has previously been communicated to the other side.” 


“Tam unable to subscribe to the doctrine that the status of an Advocate of the Calcutta 
High Court differs from that of a Barrister in England. Now it is not unfrequently that the relation 
of a client to his counsel is that of a principal to an agent. In truth the relationship is of a very 
different nature........ ? (page 698) f 

“Tt is in my opinion settled law that an Advocate of the High Court in the course of con- 
ducting the cause is c'othed with authority to compromise a suit in which he has been retained as 
counsel........ ? (page 700) 


Nilmoni Chaudhuri v. Kedar Nath Daga:? 


“ Two propositions are well-settled : first, that express authority is not needed for a counsel 
to enter into a compromise within the scope of the suit ; and, secondly, that where there is limitation 
of authority and that limitation is communicated to the other side, consent by counsel outside the limits 
of his authority would be of no effect”. 


Fang Bahadur v. Shankar Rai’. 


** A counsel, unless his authority to act for his client is revoked and such revocation is notified to 
the opposite side, has, by virtue of his retainer and without need of further authority, full power to 
compromise a case on behalf of his client." 


Bhola Nath v. Pannalal^. 
"It is too late in the day. . . . to contend that a specific authority to compromise is necessary”. 
Fiwabai v. Ramkumar’. 
“The authority to compromise is implicit in the appointment unless it is expressly counter- 
manded, and that, whether there is express authority conferred by the power or not ". 


Srimathi Sarathakumari Dasi v. Amulyadhan Kunder*. 


** It has been well-established that a vakil appointed under a usual power of attorney is not 
endowed with power or authority to compromise the suit he is thus retained to argue.” 


Sourendra Nath Mitra v. Tarubala Dasi’. 

Sheenandan Prasad Singh v. Hakin Abdul Fateh Muhammad?. 

** Counsel in India have the same implied authority to compromise the action as have counsel 
in the English Courts.” 

Supaji v. Nagoroo?, Kausalendra Rao and Deo, JJ. 


“The authority to compromise is implicit in the appointment of an Advocate unless it is ex- 
pressly countermanded whether there is authority expressly conferred by the power or not.  Simi- 
larly, a counsel's action in not prosecuting an appeal once filed because of a settlement is also included 
in his authority ”. . 

Laxmidas Ranchhoddas v. Savitribail Hargovindas!?, Chagla, C.J., and Desai, J. 

“ A counsel or an Advocate practising in India has implied authority to settle the suit of his 
client if he feels that a settlement will be in the interest of his client. This implied authority (which is 
sometimes described as actual authority) of an Advocate may be limited or restricted or even taken 





I. (1925) LL.R. 52 Cal. 386: ALR. 1925 6. A.LR. 1923 P.C. 13. 

Cal. 696. 7. A.LR. 1930 P.C. 158 : 32 Bom.L.R. 645. 
2. A.LR. 1922 Patna 232 (234). 8. L.R. 62 LA. 196 : LL.R. 14 Pat. 545: 
3. (1890) LL.R. 13 All. 272 (F.B.). A.LR. 1935 P.C. 119 (P.C.). 

4. ALR. 1947 All. 382 (383). 9. A.ILR. 1954 Nag. 250. >» 
5. ALR. 1947 Nag. 17 (25) (F.B.). 10. LL.R. (1955) Bom. 955. 
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away. If a restriction is placed on the authority of an Advocate, the implied or actual: authority 
‘disappears or is destroyed&! ‘Then he has only an ostensible authority so far as the other side is con- 
cerned, When the implied or actual authority is destroyed or limited and merely ostensible autho- 
rity remains, the Court will not enforce a settlement when in fact the client had withdrawn or limited 
the authority of his Advocate, even though the other side was unaware of the limitation put upon 
the Advocate’s authority ". (Neale v. Gordon Lennox1, Shepherd v. Robinson®, Sourendra Nath Mitra v. 
Srimati Tarubala Dasi3 and Deonandan Prasad Singh v. Abdul Fateh Mohammad Reza*, referred to.) 


Mulla’s Code of Civil Procedure, Twelfth Edition at page 13, on ‘Counsel 
and Advocate." ps 

“Counsel and Advocates have an implied authority to compromise in all matters connected with 
the action and not merely collateral to it (f) Jivibai v. Ram Kumar, (1946) Nag. 824 ; (47) A.N: 17 ; 
229 LO. 402. Sourendranath v. Tarubala, (1930) 57 L.A. 133 : 57 Cal. 1311, 123 L.C. 545, HER 
A.P.C. 158, reversing Taru Bala v. Sourendra Nath, (1925) 41 Cal. L.J. 213, 88 I.C. 369, (1925 
A.C. 866 ; Shepherd v. Robinson, (1919) 1 K.B. 474 ; Jang Bahadur v. Shankar, (1891) 13 All. 272 3 
Nundo Lal v. Nistarini, (1900) 27 Cal. 428 ; JNilmoni v. Kedar Nath, (1922) 1 Pat. 489: 67 I.C. 96: (1922) 
A:P;/232. In Sourendra Nath v. Tarubala (g), (1930) 57 LA. 133, 139: 57 Cal. rgir: 123 LC. 5453, 
(1930) A.P.C. 158 the Privy Council said that “ their Lordships regard the power to compromise a 
suit as inherent in the position of an Advocate in-India ". The Rangoon High Court has, however, 
held that a barrister in Burma has no power to compromise without the express consent of his client 
(4) Desram v. Baswa, (1930) 8 Rang. 290: 127 I.C. 604: (1930) A. 313. But the correct view is 
that counsel and Advocateiderive their authority fram their retainer by reason of being briefed in 
the suit; Sourendra Nath v. Tarubala, (1930) 57 I.A. 133: 57 Cal. 1311: 123 I.C. 545: (1930) A.P.C. 158; 
Matthews v. Munster, (1888) 2 Q..B.D..141: Therefore the consent of a client is not needed for a matter 
which is within the implied authority of his counsel or Advocate (j) Fiwibai v. Ram Kumar (Supra) ; 
Bholanath v. Pannalal, (1947) All. 706 ; (1947) A. 382 ; Matthews v. Munster, (1888) 20 Q.B.D. 141 ; 
Jang Behadur v. Shankar, (1891) 13 All. 372 ; Garrison v. Rodrigues, (1886) 14 Cal. 115 ; B. JN. Sen & Sons 
v. Chunilal, (1924) 51 Cal. 385: 83 I.C. 611: (1924) A.C. 651; Muthiah Chettiar v. Karuppan Chetti, 
(1927) 60 Mad. 786: 105 I.C. 5: (1927) A.M. 852. The authority of counsel or Advocate may, 
however, be expressly limited by the client. If such limitation is communicated to the other side, the 
consent of counsel outside the limits of his authority is of no effect; (K) Fiwibai v. Ram Kumar (Supra), 
Ramappayya v. Subbamma, (1948) Mad. 647. Strauss v. Francis, (1866) L.R. 1 Q.B. 379, per Blackburn, 
J+, at p. 382. Difficult questions, however, arise if the limitation has not been communicated to the 
other side and counsel consents in spite of dissent or on terms different to those his client authorised 
(D) Shepherd , v. Robinson, (1919) 1 K.B. 474. In some cases Courts have refused to inquire if 
there is such a limitation; (m) In re, Hobler, (1844) Beav. 101; Mole v. Smith, (1820) 1 Jac. & W. per 
Lord Eldon, L.C. at page 673, and have refused to set aside a compromise entered into by counsel; (n) 
Strauss v. Francis, (1866) L.R. 1 Q.B. 379 ; Rumsey v. King, (1876) 33 L.T. 728. But the rule seems 
to be that the Court has power to interfere, and the House of Lords has held that the Court is not 
prevented by apreement of counsel from setting aside or refusing to enforce a compromise, that it 
is a matter for the discretion of the Court and that when in the particular circumstances of the case 
grave injustice would be done by allowing the compromise to stand, the compromise may be set aside 
even though the limitation of counsel’s authority was unknown to the other side; (o) Neale v. Gordon 
Lennox, (1902) A.C. 465, 470; Chuni Lal v. Hira Lal, (1927) 32 C.W.N: 44: 106 L.C. 309: (1928) 
A.C. 378. ‘Similarly, if the consent is given under a misapprehension or mistake and the other 
party acts on the ostensible authority of counsel, the client will be bound. But in such a case the 
consent given under a misapprehension may be withdrawn and the compromise set aside if the applica- 
tion is made before the order is actually drawn up and perfected; (p) Hickman v. Berens, (1895) 2 Ch. 
638 ; Wilding v. Sanderson, (1897) 2 Ch. 534 ; Huddersfield Banking Co. v. Lister, (1895) 2 Ch. 273; 
Bibee Solomon v. Abdool Azeez, (1881) 6 Cal. 687, 706 ; Krone Hoe Twee v. Kyoh Soon Sun, (1925) 3 Rang. 
261: gt LC. 509: (1925) A.R. 314. The application to have the suit restored to the list should 
be made before the decree is sealed; (g) Berry v.. Mullen, (1871) 5 Ir. Rep. 368 ; Jang Bahadur v. 
Shankar, (1891) 13 All. 272 ; Carrison v. Rodrigues, (1886) 13 Cal. 115. If the client is present in 
Court, at the time of the compromise it is not open to him to say that he did not consent; for'if he 
desires the case to go on and counsel refuses, and if after that, he does not withdraw his authority 
from counsel to act for him, he must be taken to have agreed; (r) Berry v. Mullen, (1871) 5 Ir. Rep. 368; 
Jang Bahadur v. Shankar, (1891) 13 All. 272 ; Carrison v. Rodrigues, (1896) 13 Cal. 115." 


* Professional Conduct and Advocacy" by K. V. Krishnaswami Aiyar, 
3rd: Edition, pages 148 to 150: i 


“ Regarding the powers of counsel to, make or accept a compromise on behalf of a client, Lord 
Atkin delivering the judgment of the Privy Council in Sourendranath Mitra v. Tarubala Dasi*, explained 
the foundation and scope of such authority in the case of Advocates who derive their general authority 

' to represent the client from being briefed on his behalf, He observed : * Their Lordships regard the 
power to compromise a suit as inherent in the position of an Advocate in India...... ~ Itis a power 
deemed to exist because its existence is necessary to effectuate the relations between Advocate and 
client, to make possible the duties imposed upon the Advocate by his acceptance of the cause of his 
client. The-Advocate is to conduct the cause of his client to the utmost of his skill and understanding. 


. 


ve 





1. LR. ed A.C. 465. , 4^. (1995) 37 Bom. L.R. 845. i 
2. L.R. (1919) 1 K.B. 474. 5o uu 5. (1930) LL.R. 57 Cal. 1311 : L.R. 57 LA. 
3. (1930) 32 Bom: L.R. 645. '. 193 (P.G). EE : : 


< 
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He must in the interests of his client be in the position, hour by' hour, almost minute by minute, to 
advance this argument, to withdraw that; he must make the final decisionSwhether evidence is to be 
given or not on any question of fact ; skill in advocacy is largely the result of discrimination. These 
powers in themselves almost amount to powers of compromise ; one: point is given up that another 
may prevail. But, in addition to these duties, there is from time to time thrown upon the Advocate 
the responsible task of deciding whether in the course of a case he shall accept an offer made to him, 
or on his part shall make an offer on his client's behalf to receive or pay something less than the full 
claim or the full responsible liability. Often the decision must be made at once. If further evidence 
is called or the Advocate has to address the Court the occasion for settlement will vanish. In such 
circumstances, if the Advocate has no authority unless he consults his client, valuable opportunities 
are lost to the client, Lord Atkin proceeded to emphasize that the authority is not * an appanage 
of office, a dignity added by the Courts to the status of Barrister or Advocate at law, but one implied 
in the interests of the client, to give the fullest beneficial effect to his employment of the Advocate, 
and he states the limitations of that authority in the form that ‘ the implied authority can always 
be countermanded by the express directions of the client’ and ‘no Advocate has actual authority to 
settle a case against the express instructions of his client’: The learned Judge then observed, how- 
ever, that where the legal representative in Court of a client derived his authority from an express 
written authority, such as a vakalatnama, different considerations might well arise, and that in such 
cases their Lordships expressed no opinion as to the existence of any implied authority of the kind 
under consideration. . 


Having regard to the essential character of the power to make compromises, in the best in- 
terests of the administration of justice, it is a matter for consideration by the High Court whether the 
time has not arrived when larger discretion and greater responsibility should properly be. vested in the 
present-day Advocate. As pointed out by the Privy Council in the case above quoted, considerations 
of a lack of confidence in the integrity and judgment of an Indian Advocate can no longer be advanced 
to refuse to place him on a level with the English Barrister, when he is now exercising every other 
power, short of this one, to make or consent to a compromise. He can bind his client by his admis- 
sions give up points, and do many other things in the conduct of the case for which the sole sanction 
is the integrity of the Bar and its high moral character. It is also desirable that clients should in their 
own interests be educated to repose greater confidence in their representative in Court. 


It would seem consonant with reason, therefore, that all Advocates in this country who act 
under written authority should be trusted with the further privilege of making or consenting to a 
compromise on behalf of the client. The forms of vakalatnama now prescribed for use in mofussil 
Courts and the High Court do not contain any clause empowering counsel to do so. The authority 
of the Advocate being written, there is no scope for inferring any implied authority though the written 
authority may be silent on the matter. The scope of the written authority should therefore be enlarged, 
at the same time reserving liberty to the client to countermand this portion of the authority without 
putting an end to the general engagement, or to give express instructions on the matter to his Advocate 
which, if the Advocate does not see fit to conform to, he will have to avoid by returning the brief,” 


Halsbury’s Laws of England: (Simonds Edition), Volume 3, section 73: . 


“The authority of counsel at the trial of an action extends, when it is not expressly limited; to 
the action and all matters incidental to it and to the conduct of the trial such as withdrawing the 
record or a’ juror, calling or not calling witnesses, consenting to'a reference, or a stet proce sus, or a 
verdict, undertaking not to appeal, or on the hearing of a motion for, a new trial consenting to the 
reduction of damages. . i 


The consent of the client is not needed for a matter. which is within the ordinary authority of 
counsel, and, if a compromise is entered into by counsel in the absence of the client, the client is bound, 
Jf an action is settled in Court in the presence of the client, his consent will be inferred, and he will 
not be heard to say that he did not understand what was going on. So when an arrangement was 
suggested, and the client's solicitor went and consulted the client, who was not in Court, and returned, 
and afterwards the suggested arrangement was concluded by counsel, the consent of the client was 
inferred, and’ where a settlement was announced and an adjournment requested for classification 
of matters of detail, the client was bound although no document had' been signed by counsel signifying 
that a settlement had been reached. : ie 

The authority of counsel to compromise is limited to the issue in the action; and a compro» 
mise by counsel affecting collateral matters will not bind the client, unless he expressly assents,” 
(Swinfen v. Chelmsford (Lord, Strauss v. Francis,? In re West v. Devon Great Consols Mines?, Mathews 
v. Munster, Chambers v. Mason®, Porter, v. Cooper?, In Re New:n Carruthers v. Newen?, Shepherd v. 
Robinson®, Sehwarz v. Clements.?)- 


American, Jurisprudence, section 98 (pages 318-320) has the following to 








say: . 
1. (1860) 5 H. & N. 890. 6. (1934) 1 Cr. M.L.R. 587. 
2. (1866) LR. 1 Q.B. 379. 7. (1903) 1 Ch. 812. 
3. (1888) 38 Ch.D. 51 C.A. : 8. (1919) 1 KB. 475 - x. 
4. (1887) 20 Q.B.D. 141 CA, . 9. (1944) 171 L.T. 305. : 
5 (1858) 5 C.B.N. 559. . . Sid ner meee 
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“ The Rule is almost universal that an attorney who is clothed with no other authority than that 
capacityhas no implied power by virtue of his general retainer to compromise and settle his client's 
claim or cause of action, United States v. Beabe! : Holkar v. Parker? ; Gloder v. Bradley? Anucas* ; 
In re Snyder 5; Ward v. Orsini® except in situations where he is confronted with an emergency and 
prompt action is necessary to protect the interests of the client and there is no opportunity for consul- 
tation with him. Generally, unless such an emergency exists, either precedent special authority 
from the client or subsequent ratification by him is essential in order that a compromise or settlement 
by an attorney shall be binding on his client. Obviously, therefore, if a litigant instructs his attorney 
not to compromise his case, the attorney is bound by such instructions, even though he honestly believes 
that a compromise settlement would be to the best interest of his client. On the other hand, there 
can be no question but that an attorney may be specially authorised to enter into a compromise which 
will be bindipg on the client, although it has been held that an attorney employed to bring suit for 
damages or to settle by compromise is not authorised to compromise without first consulting his client, 
especially after suit has been started. Some cases hold that the authority of an attorney to com- 
promise is presumed until the contrary is shown United States v. Beabe! at least it is not to be presumed 
that this was done without lawful authority, and slight evidence in such a case may be sufficient to 
authorize the belief that he was clothed with all the power he assumed to exercise. 


It has been held that a compromise settlement made in good faith by counsel, when sanctioned 
by the Court is a decree, in binding upon the client. 


Statutes relative to the authority of an attorney touching the conduct of his client's cause of 
action have generally been held to effect no departure from the general rule that an attorney has 
no implied authority to compromise his client's claim. The general rule has been held to apply 
even though the client may be a resident of a distant state or is a municipality or other government 
body. The general rule stated is now followed by the English Courts, although the early tendency 
of these Courts was, apparently, to recognize such power. 


In some states the question as to the implied power of an attorney to agree to a compromise of 
his client's right of action out of Court appears to be an open one, and in a few jurisdictions it has been 
held that an agreement of compromise by an attorney is binding on the client. In some cases this 
view finds support in a statute expressly providing that no action shall be maintained on a demand 
settled by a creditor or his attorney instructed to collect it, in full discharge of it, by the receipt of 
money or other valuable consideration, however small." 


An examination of these authorities and extracts from standard publications 
on professional conduct, lead us to the following deductions : The decisions appear 
to be fairly clear that even in cases where there is no express authorization to enter 
into a compromise, under the inherent authority impliedly given to the vakil he has 
power to enter into the compromise on behalf of his client. But in the present state 
of the clientele world and the position in which the Bar now finds itself and in the 
face of divided judicial authority and absence of statutory backing prudence dictates 
that unless express power is given in the vakalat itself to enter into compromise, in 
accordance with the general practice obtaining a special vakalat should be filed or 
the specific consent of the party to enter into the compromise should be obtained. If 
an endorsement is made on the plaint, etc., it would be better to get the signature or 
the thumb impression of the party affixed thereto, making it evident that the party 
js aware of what is being done by the vakil on his or her behalf. 


In the instant case the compromise is unassailable, because the vakil had power 
to enter into the compromise and secondly, he has taken the precaution of associating 
with himself the father of this Govindammal who was looking after her Court affairs 
and conducting the suits and the compromise itself was advantageous to her. She is 
now seeking only to get rid of what is not advantageous to her, retaining what is 
advantageous. 


In the result, this appeal fails and is dismissed with costs. 


I acknowledge my indebtedness to Messrs. R. Subramaniam and Desikan, 
counsel in the case and Sri T. M. Krishnaswami Iyer who appeared as amicus curiae 
who all spared no pains to place all aspects before me. 


V.S. 3 Appeal dismissed. 





180 U.S. 343: 45 L. Ed. 563. 4. 1917 A. 921. 
3 L.Ed. 396 5. 190 N.Y. 66.(1907). 


I. 
2. . 
3. Q.C.A. 4th 233 F. 721. 6. 243 N.Y. 123 (1926). 
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È N THE HIGH COURT OF JUDICATURE AT MADRAS. 
' "PRESENT :—Mr. JUSTICE RAMASWAMT. * UE 


MS Gg 


> 


Caiman Goundan and another Do t. . —Petitioners*. * 


Madras General Sales-tax Act (IX ‘of 1939), sections 15 and 16—Levy of compounding fee—If bars a 
prosecution for failure to pay the tax—Effect of repeal of section 15 and substitution of another section. 


Obiter ; The levy of a compounding fee under section 16 of the Madras General Sales Tax Act 
by the Authorities for an offence under section 15 of the ‘Act, viz., failure to pay the tax might be a 
bar to the filing- of a prosecution for the same offence if the offer to compound the offence has been 
* accepted by the party and the, transaction is completed by the payment of the amount. The mere 
fact that section 15.0f the Act has been substituted by a new section by Amending Act (XV of 1956) 
does not mean that a prosecution "laünched under the previous section 15 becomes invalid. Nor 
could it be said that section 15 of the Act is merely procedural and as such could not be retrospective 
in operation. "n SUE Vr PORE 

Petitions under sections 435 and 439 of the Code of Criminal Pisces, 1898, 

praying the High Court to revise the Order, dated 22nd' January, 1958, on the 
pétitions filed by the accused 1 and 2 in C.C. Nos. 663 and 664 of 1957 on the file 
of Court of the Additional First Class Magistrate, No. 2, Salem. . - i 


. R. Srinivasavaradan and R. S. Venkatachari, for Petitioners. 
V: V. Radhakrishnan, for the Public Prosecutor dM S. Kein tor the TAER 


- The Court, made ‘the following | 


Orver.-—These are ‘two connected. ‘Revisions pee Against “thé ordérs 
made by the.learned Additional First Class "Magistrate, Salem, in G.G. Nos. 663 
and 664 of 1957 on his file. 

. "The. petitioners have been. charged for contravention of section 1 5,(2), (a) of 
the Madras General Sales Tax Act in, that they, dealers in coir and ropes, have 
wilfully submitted an incomplete-and incorrect (and therefore an untrue) return 
in’ Form. A for the years 1947-48 and 1948-1949. The accused denied the offence, 
when questioned under section 242, Criminal Procedure Code. They raised four 
preliminary objections, viz., (1) that it is not alleged, in conformity with clause (c) 
of section 15 as it stands at present, that the accused had fraudulently evaded the 
payment ofthe tax or the compounding fee ; (2) that there is already a compounding 
order under section -16 of the Act and that this bars a prosecution for the same 
offence ;. (3). that rule 13 „of the Madras General Sales Tax ` (Turnover. and 
Assessment) Rules should be ‘held to be not validly brought into force following 
a recent, Full; Bench decision of the Andhra,High. Court reported in Notes 
of Recent Cases (1957) 2 An. W. R. (State of ‘Andhra Pradesh v. M. A. Abdii 
Basi.& Co,1) and (4): that „section. 15, of the Act in its present form is 
not a mere amendment. but a substitution for the old one made by, the 
Madras General Sales Tax Act (Third Amendment) Act; 1956 and’ Consequently 
the old section 15, stands repealed, that the Amendment Act which came into 
force on. 8th October, 1956, is not retrospective. ‘Section 1 5, it was contended, 
is a procedural section and the observation of Pollock, C.B., in Wright v. Hale?, 
cited in In re, Parthasarathi Naidu’, are relied on in support of the contention’ 
that the prosecution in these ‘cases’ cannot be legally sustained. 


The learned Magistrate considered these -objections. and found them to be 
devoid of merits and decided to proceed with the enquiry. Hence these Revisions 
by the accused ‘persons. 


There is no substance or Njevancyd in the first contention, bius the pro- 
secution in this case is not under sub-section (c) ofsection 15 but is under sub-section 
(a), not for any evasion fraudulent or otherwise, of any payment of tax-or 'fee;, 
ur for submitting a return on the basis of which the tax is normally sought to be 





* Qr. R. G. Nos. 137 and 192 of 1958. : 25th Februar, I 9. 
(Cr. R. P.-Nós. 122 and 123 of 1958): 07 y 195 
1. Since reported i in (1958) 1 Ap WR, - .(1860) 30 LJ. Ex. 40. 


99 (F.B.). (1957) 2 M:L,J. 250 at 251. 
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assessed and which returns were found to be untrue and to have been wilfully sub- 
mitted in that matter: For definition of “ wilful” see Kausalai Ammal v. Sankara- 
muthiah Pillai*, In re, Govindarajalu?, Yn re, Narasinga Muthu Chetti?, In re, Swaminatha. 
Jyer*, In re, Subbarama Iyer®, see the analytical discussion on wilful submission of an 
untrue return at page 216 and following of N. R. Raghavachariar: ‘Sales Tax 
in Madras" (Law Weekly Publication) and also page 163 of V. Sundara Vyas: 
“The Madras General Sales Tax Companion" and Sethuraman: ‘The Law of 
Sales Tax in India" pages 94-95, *Wilful submission: of untrue return.’ 


The second contention that the levy of a compounding fee is a bar to the filing 
of a case, would have some substance if the offer to compound the offence has been 
accepted by the party and the transactions has been completed by him by payment 
of the stipulated amount. It is not so in this case. The prosecutions themselves. 
have been launched on account of the failure of the assessees to pay the compounding 
fee fixed by the Department. 

.In regard to the third objection, the learned Magistrate has rightly pointed 
out that it is true that the rule has been held to be not valid by the Andhra High 
Court in the Full Bench decision referred to above. But this does not mean that 
the learned Magistrate should make a reference because for making any such re- 
ference it must first be shown that the prosecution is or is also under the said rule 
13. In the instant case the prosecution does not purport to be under that rule. 
The facts alleged will not also bring it within its purview. The learned Magis- 
trate has rightly pointed out the distinction to be borne in mind, viz., that rule 13 
prescribes the time, date, on or before which a dealer should submit a return in Form 
A-3 and also the procedure to be followed in assessing the tax on the basis of that 
return. Section 15 (a) of the Act relates to submission as such of an untrue 
return. Clause (2) of rule 13 has no reference to the offence complained of. 
Therefore, there is no meritin the application .for reference on the pretext that 
this case pending before the - Magistrate involves the question of validity of rule 
13 and the determination of that question is necessary for the disposal of the 
case. In short, the learned Masses is first of all asked to raise a ghost and to 
lay it down. 

The first part of the last abed is R devoid of substance. The ob- 
jection is that the offence alleged relates to a period before the substitution of the 
new section 15 in the place of the old one. The argument is that old section 15. 
has been repealed, the new section 15 is not retrospective and therefore there can. 
be no valid prosecution. But this point is concluded by authority. In a recent 
decision of the Kerala High Court, State v. Krishnan®, the learned Judges did not 
agree with a similar contention that the repeal of old section 15 and the substi- 
tution thereof by a new section is to be retrospective. They observed that there 
is nothing in the Amending Act XV of 1956 or in the new section 15 that manifests. 
an intention incompatible with the previous operation of the old section. There- 
fore, the learned Magistrate did not rightly uphold this contention. 

The second part of the last objection was that section 15 is a procedural one 
and therefore the repeal thereof that is, section 15 as it stood; must be deemed to 
be retrospective. But as pointed out by the learned Magistrate section 15 (2) (a) 
for the contravention of which the accused have been prosecuted defines an offence 
in the same way as offences are defined in the Indian Penal Code. "There is nothing 
relating to procedure in it. We have to look for corresponding procedure, if any, 
in the Rules made under the Act. Section 15 (2) (a) isa substantive provision. 
and not merely adjectival. 

In the result, the learned Magistrate having rightly overruled these objections, 
there are no grounds for interference in Revision. These Revisions are dismissed. 


R.M. U i ' — m > Revisions dismissed. 
1. (1941) 1 MLJ. 815 : 53 L.W. id 4. (1941) 2 M.LJ. 1045 : 55 L.W. 758." 
2. (1951) 1 M.L.J. 348 : 64 L.W. 5. (1950) 2 S.T.G. 71. 
3. (1948) 2 M.L.J. 93 : LL.R. “cas "Mad. 6. (1957) ML LJ. (Grl) 795. 
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s IN’ THE HIGH: GOURT OF JUDICATURE AT MADRAS. : 
as "PnzsENT :—MR. JUSTICE BASHEER “AHMED , SAYEED. : 
Public Prósecutor : 5070 7 4. Appellant* ^, 7 
* D v. ie" i . ue b 5 * : ; ; 
T. A. Rathnam Pillai l . .. Respondent. 
' Factories Act (LXIII of 1948), section 106—Limitation for prosecution—Charges of (1) failure to obtain 


bernie Sor extending factory and (2) failure io get licence amended for use of higher horse-power motor— 
Jf one for continuing ajfence—Prosecution beyond three months—Barred. . 


. Where in a prosecution the counts refer only to the failure of the owner ‘of the mó. to obtain 
the: previous permission to extend his factory and to get the license amended for using a higher horse- 
power motor, as required by rules 3 and 6 cf the Factories Rules, the acts complained of are single 
specific acts (and not continuing offences) and the period of laitaan prescribed under section 106 
of the Factories -Act will operate. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid Respondent (Accused) by the Sessions Judge of West 
Tanjore Division at Tanjore in C.A. No. 201 of 1956 on his file (C.C. No. 172 of 
1956, Sub-Divisional Magistrate, Tanjore). 

The Public Prosecutor (P. S. Kailasam), for Appellant. 

JGR. Fagadisan, for Respondent. . 

The Court delivered the following | ; 

Jupcment.—This appeal is against the order of the. learned TER Jide 
West Tanjore Division, Tanjore, setting aside the conyiction of the respondent, 
accused under rules 3 and 6 of the Rules framed under the Madras Factories Act. 
The accused has been running a factory known as Swami Motor Transport Limited 
and he has been having a workshop therein. In the workshop he has been building 
bodies for buses and repairing automobiles and in connection therewith he was also 
having welding and smithy work, etc. The accused reconstructed his building with- 
out conforming to the Rules. He put a low roof i in the premises of the factory and 
for this he should have obtained the previous permission in writing from the State 
Government or the Chief Inspector of Factories by submitting the necessary plans 
and estimates. . He also failed to obtain the permission in writing from the State. 
Government or the Chief Inspector of Factories for the extension of the factory, 
namely, the installation of wood-working machinery driven by electric motors to 
total load of 12 mip. in the factory. By having installed the wood-work machinery 
hé is said to have contravened the provisions of section 6 read with rule 3. The 
accused also failed to get, his license amended when the horse-power that was 
utilised in the factory exceeded the horse-power that was originally granted to 
him, which was 14.9 m.P. He began to use in his factory more than 3o H.P. 
motors. By doing so he is said to have contravened the provisions of section 6 of 
the Act read with rule 6 of the Rules. The previous sanction for prosecution 
was obtained from the relevant authority under Exhibit P-9, dated 3rd May, 1956 
and he was prosecuted actually on 11th May, 1956, for. the three offences he is said 
to have committed as stated above. 

The learned Sub-Divisional Magistrate, Tanoe, ETES the accused ‘iden 
section 92 of the Factories Act under all the three counts and sentenced him to pay 
a fine of Rs. 50and.in default to simple imprisonment for.two weeks under the first 
count, to.pay a fine of Rs. 40 in-default to simple imprisonment for 12 days under 
the second count, and to pay a fine of Rs. 25, in default to simple imprisonment 
for one week under the third count. Against this. order, the accused preferred 
an appeal to the learned Sessions Judge of West, Tanjore.- Under the first count 
the learned Sessions Judge. confirmed the conviction’ but reduced the sentence.to 
a fine of Rs, 25, in default to one week's simple imprisonment. But on the second 
and third counts the learned Judge acquitted the accused. There is no appeal 
preferred against the confirmation of the conviction on the first count. This appeal 
is. by the Public Prosecutor, for, the State against the acquittal of the accused under 
the second- -and -third counts. . 


* Gr. App. No. 15"óf r957. = ” : id i QR ee 16th September, 1957. 
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'The learned Public Prosecutor urges in support of the appeal that the offences 
under the second and third counts are continuing offences and there can be no 
limitation for any prosecution. Section 106 of the Factories Act lays down that : 
“c No Gourt shall take cognisance of any offence punishable under this Act unless complaint 
thereof is made within three months of the date on which the alleged commission of the offence came 
to the knowledge of an Inspector ’’. : ft 
In this case, the first time when the officers charged with the duty of inspecting 
the factory came to know of the failure of the accused to comply with the provisions 
of the Act and the Rules, was on 16th January, 1956. ‘There was no doubt a second 
inspection by P.W. 1 in the' case on grd March, 1956 and the charge was actually 
laid on 11th May, 1956. There can be no controversy with regard to the fact as 
to when exactly the contravention came to the knowledge of the Inspecting Officer, 
P.W. 2, on 16th January, 1956. Ifa second officer inspected and came to know 
of the commission of the offence on 3rd March, 1956 it cannot take away. the fact of 
the. knowledge having been brought home to the officers charged with the duty 
of inspection on 16th January, 1956. So, any complaint against the commission 
of the offence punishable under the Act or the Rules made thereunder could be 
filed only within three months from the date of the knowledge of the commission 
of the offence by the officer concerned. Obviously, in this case the complaint was 
filed more than three months after P.W. 2 came to know of the commission of the 
offence by the accused. Prima facie, the complaint is out of time and the order of 
the learned Sessions Judge could be said to be not without justification. 


But the learned Public Prosecutor contends in regard to two charges, naniely, 
the failure to ‘obtain the previous permission in writing from the State Government 
or the Chief Inspector of Factories for the extension of the factory, that is, for the 
installation of wood-working machinery driven by electric motors of a total load 
of 12°H.P..in the factory and also the failure to get the license amended when the 
factory exceeded the limits prescribed in the license previously given, namely, 
No. 642, dated 16th November, 1955 for the year 1956 for using a motor not exceeding 
14.9 H.P. that they were offences in contravention of the provisions of section 6 read 
with rule 3 and rule 6 respectively and were continuing offences, for which there 
‘can be no period of limitation. He has referred to a series of decisions of this and 
other Courts in support of this contention. There can be no question of any period 
of limitation prescribed for continuing offences. The question then is whether 
the offences complained of by the Inspector of Factories and contained in the charge» 
sheet filed against the accused could be said to be continuing’ offences or offences 
at a single point of time. The learned Public Prosecutor invited my attention 
in this connection to the decision in Public Prosecutor v. Veerabhadrappa Lakshmi 
Narayana Setty!, in support of his contention that the kind of offence complained 
of in the charge under consideration in the present case should be taken only as 
a continuing offence and not as a specific offence committed ata particular point 
of time. In that case the Inspector of Factories noticed the failure to put the dust 
proof chamber as required by section 14 of the Factories Act on 5th October, 1950 
and issued a notice to rectify the defect, but nothing was done. When the Inspector 
again visited the factory on 24th January, 1951 he found that the status quo ante 
continued and a charge-sheet for an offence punishable under section g2 was laid 
before the Magistrate on 15th March, 1951. It was held that the offence committed 
was a continuing one and therefore the prosecution was not barred under section 
106 of the Factories Act. The charge in that case was under section 14 of the 
Factories Act. That section is to the effect that in every factory in which, by reason 
of the manufacturing process carried on, there is given off any dust or fume or other 
impurity of such a nature and to such an extent as is likely to be injurious or offensive 
to the workers employed therein, or any dust in substantial quantities, effective 
measures shall be taken to prevent its inhalation and accumulation in any work- 
room, and if any exhaust appliance is necessary for this purpose, it shall be applied 
as near as possible to the point of origin of the dust, fume or other impurity, and 
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such point shall be ades so-far as possible. “Fhe sub-clagise of that section was 
not relevant to-that case. ‘Obviously, what is contemplated: under section 14 is 
conformity to the requirements of the health of the workers and if this requirement 
is not complied with, certainly it cannot be said that this conformity is a particular 
act and has not to be ‘continuously attended to.. 1f the owner fails to provide for the 
safeguard required in section 14, that failure will certainly be a continuous offence as 
long-as the factory is working and the workers are to be protected from nuisance that 
arises from dust in the factory, or fume or otherimpurity. Ifwhat is contemplated 
in section 14 involves a continuing offence as the keeping of the factory safe and 
healthy for the workers is a continuous obligation and in the nature of a continuous 
process, then certainly the decision in Public Prosecutor v. Veerabhadrappa Lakshmi 
Narayana Setiy!, is beyond' any exception. But that is not the casé in the present 
appeal where the acts which have been complained of are specific acts-and not acts 
that are required to be repéated and continued from day to day or from hour to 
‘hour. The second count is the failure to obtain the previous permission in writing 
from the State Government for the extension of the factory.’ The obtaining of 
the previous permission cannot be conceived of as a continuous process which has 
to be repeated from day to'day and failure to obtain such permission, is not in the 
nature of a continuing wrong as defined ini Hole v. Chard Union®. The present com- 
plaint isthatünder rule 3 of the Rules framed under the Factories Act the owner 
of the factory is required to do a specific act-before he puts the factory to any addi- 
tional use, and that is he should obtain the previous permission in writing from the 
State Government or Chief Inspector of Factories.” If he fails to do this ‘specific 
act which he is called upon to perform as part of his duty as the owner of the 
factory, then a coniplaint against this failure to discharge his duty as a factoty owner 
jn respect of obtaining a license previous to the actual: user of the factory must be 
filed within a period of three months prescribed under section 106 of the Factories 
Act. The owner viz., accused in this case.failed to discharge the. duty which was 
cast upon him and this was noticed and came to the knowledge of the. officer con- 
cerned, viz., `P, W. 2 on 16th January, 1956. The charge was laid on 11th May, 
1956. This is certainly beyond. months and therefore. out of time. Even so, 
with. regard to the third count where the complaint is about the failure on 
the part of the-owner of the factory to get his license amended undér rule 6 of the 
Rules. “He had previously obtained a license for a smaller horse power and he has 
subsequently increased the horse power to 30 H.P. For doing so, he should have 
obtained an amendment of the license by. conforming to the: requirements laid down 
in rule 6. , He did not file his application, did not pay the fees and did not obtain 
the amended license in order to enable him to run the factory. The application, 
payment of fees and the amendment of the license cannot be.said-to be a; continuous 
process which the owner of a factory is called upon to. conform to. It is not a con- 
tinuous obligation to be discharged from day to day. , Therefore the failure to apply 
for and obtain the amendment of the license is only a single. specific act he should 
have complied with and which he has failed to execute as required by the Rules 
and if that were a specific and not a continuing.act then certainly the vd of 


limitation prescribed -under section 106 will operate. 


The learned Public Prosecutor has again relied upon a decision in State v. Bhi ys 
Wandi Salla?, which is said to follow the decision in Public Prosecutor v. Veerabadrappa 
Lakshmi Narayana Setty!. I am afraid this decision also does not help the Public 
Prosecutor. It upholds the principle that the act of à single failure will come within 
the mischief of section 106 of the Act and that if there is a continuing offence like ` 
continuous use of the factory without the license it will not be-hit by the rule of 
limitation’ ‘prescribed by section 106. |. The facts in the Bombay case?” were: . The 
accused, an occupier of a salt factory which was in existence prior to the commence- 
ment of the Factories Act, 1948, was called upon to comply with the requirements 
of the Factories Act by the Inspector of Factories when he visited the factory on 
soth March, 1952. On à second visit by the Inspector on 23rd May; 1953 it was 
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found that the accused had taken no steps to comply with the requisition. The 
accused was thereupon prosecuted within three months from 20th May, 1953 but 
beyond three' months from roth March, 1952 under section 92 of the Factories 
Act for having failed to apply in Form No. 2 for registration of the factory and grant 
of license as required by section 6 read with rule 4 of the Bombay Factories Rules 
and also for failing to give a written notice of occupation in Form No. 3 as required 
under section 7(1) of the Act and the Rules thereunder. It was held that the failure 
to apply for the registration of the factory as well as the failure to apply for the grant 
of a license were punishable within the meaning of section 92 of the Factories Act. 
The failure of the accused to apply for registration and to give a notice of occupation 
was not, however, a continuing offence and therefore the prosecution in respect thereof 
filed after more than three months was barred by limitation under section 106. 
But the conduct of the accused in using the premises as a factory without obtaining 
a license constituted a continuing offence and therefore no bar of limitation under 
section 106 could be pleaded in respect of this charge. The phrase “ continuing 
offence " was considered by the Bombay High Court. It observed as follows :— 

“The expression ‘continuing offence’ though not a very happy expression, has acquired a 
well-recognised meaning in Criminal Law. fan act is committed by an accused person constitutes 
an offence and if that act continues from day to day, then from day to day a fresh offence is committed 
by the accused so long as the act continues. Normally and in the ordinary course an offence is com- 


mitted only once. But there may be offences which can be committed from day to day and it is offences 
falling in this latter category that are described as continuing offences". - 


The Bench further observed : 


** In every case of a continuing offence it may be possible to describe the default as amounting 
to an omission or to a positive act on the part of the defaulter. Hence the distinction between a de- 
fault which consists ofan omission to do an act and a defaultwhich consists in failure to comply with a 
direction to do a positive act may not be very helpful in determining thé character of a continuing 
offence ”. m 
As already observed the principle of the ruling in this decision also is unex- 
ceptionable. What the Bombay High Court held to be a continuing offence in 
the case was the conduct of the accused in running a factory without complying 
with the requirements of the notice, namely, that he should have applied for a 
license. The ground on which his conviction was upheld was not that he failed to 
apply for a license but that he was using the premises as a factory without a license. 

` Ifthe charge-sheet in the present case before me had also been laid in the same terms, 
namely, that the.accused has been using the additional machinery or that he has 
been using machinery for which no license had been granted, then ,certainly his 
conduct in using the additional machinery in the factory without the necessary 
permit or without amending the license with reference to the horse power which he 
was to utilise in his factory, would not justify the learned Sessions Judge in inter- 
fering and setting aside his conviction. But on the other hand, when one reads 
the terms of the two counts in the present case, they do not have any reference to 
the conduct of the factory owner, namely, that he was using the premises and running 
the factory with this additional machinery and without getting the license amended 
for the extra horse power. But they refer only to his failure to obtain the previous 
permission and his failure to get the license amended as required by rule 3 and rule 
6 of the Factories Rules. 


A further decision referred to by the Public Prosecutor was in State v. Laxmi 
Narayan, I do not think even that decision is of any great assistance to the learned 
Public Prosecutor. This decision again affirms the principle that when a specific 
act is complained of it will be hit by section 106 of the Factories Act unless the pro- 
secution is laid within three months from the date of the Inspector or the Officer 
coming to know of the commission of the offence. If that is a continuing offence 
there would be no limitation. In that case the decision was that the words “ shall 
be begun ” or “ carried on in any building or part of a building ” in rule 3 (3) con- 
note that an offence of this nature might be a continuing offence and if upon a 
previous inspection the Inspector of Factories allowed the matter to go unnoticed 





I. ALR. 1957 All. 343- 


` 


IT] BALASUNDARA MUDALIAR J. AREA COMMITTEE (Rajagopala Ayyangar, F.). 47 


and wi'hout filing a complaint but with a verbal warning to the factory owner that 
the errors should be rectified, it would not be open to the factory owner or occupier 
to say upon a subsequent inspection of the factory where the same breach was still 
found to exist that the subsequent breach should be condoned and a complaint 
based upon it should be held to be time-barred because the earlier breach was not 
brought into question in a Court of law. That followed the decision in Public Pro- . 
secutor v. Veerabhadrappa Lakshmi Narayana Chetty. i ' 


Therefore on a consideration of the facts in this case and the authorities cited 
before me I am of opinion that the charge-sheet as laid does not lend any scope 
for the construction of the offence complained to be.as continuing offence. On 
the other hand, the only interpretation that could be put upon the language used 
in the two counts of the charge-sheet now in question is that they are particular 
offences at a particular point of time and if the charge had been laid within three 
months, certainly they could have been sustained., Since the charge-sheet has been 
filed beyond three months, the learned Sessions Judge was right in his decision and 
the decision of the Sub-Divisional Magistrate was not according to law. - 

This appeal is dismissed. .  » : i s» 

K.S. , ex ——— Appeal dismissed. 

IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 
A. Balasundara Mudaliar " xa ent .. Petitioner* 


^2 


Boso Si y E ^d : í a 
Area Committee, Hindu Religious and Charitable Endowments, i 
North and South Arcotjby Chairman, and others . . .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951) as amended by Act XXVI of 
1954, sections 39 (2), (4) and 41—Order of the Area Committee appointing non-hereditary trustees in the place of- 
a hereditary irustee—If in conformity with the statutory provisions —Whether section 41 violates Article 19 (1) 
(f£) and Article 14 of the Constitution —Maintainability of the writ petition. — . : . ` 


The Deputy Commissioner passed the final order in proceedings started by him under section , 
58 (1) of the Act to frame a scheme in respect of the temple to the effect that the proceedings were 
to be dropped for the present and that the Assistant Commissioner will take appropriate steps to have 
non-hereditary trustees appointed to the temple. As recommended by.the Deputy Commissioner 
the Area Committee which had jurisdiction over the temple after an enquiry passed an order appointing 
non-hereditary trustees without assigning any reasons. On the question whether the order was in 
conformity with the statutory . requirements, : T a 


Held : The Area Committee as a quasi-judicial authority had to bring to bear on the question’ 
of appointing non-hereditary trustees in the place of the hereditary trustees an independent and un-' 
ibiassed judgment. The direction of the Deputy Commissioner, though .addressed in terms to the 
Assistant Commissioner virtually was and was understood to be a direction to the Area Committee. 
‘The Committee felt bound by this direction with the result that they never applied their mind to the 
question before them and brought to bear on it no independent judgment of their own. | It is in this 
context only that the significance of the failure to record reasons by the Area Committee should be 
viewed. The Order of appointment cannot be treated as one passed by the Area Committee as con- 
templated by sections 41 and 39 (2) of the Act and should be set aside. : 


‘The provision for resorting to a civil Court under section 39 (4) of the Act is applicable to orders 
of the Area Committee under section 41 read with section 39 and there is no infraction from the right 
of property which the hereditary trusteeship imports. - There is-therefore no basis for the complaint 
that section 41 violates the right to equal protection guaranteed by Article 14 of the Constitution. 


If it was really not an act of the Area Committee falling within the relevant statutory provisions; 
the existence of an alternative remedy and the failure to resort to it cannot be a bar to the jurisdiction 
of the Court or even an element affecting the discretion to be exercised in favour of the petitioner. ` 


Ramanuj Das v. State of Orissa, (1954) S.C.R. 1046: (1954) I M.L.J. 591: 1954 S.C.J. 329, referred. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to the 
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Resolution No. 308, dated 16th June, 1956 of the Area Committee, Hindu Religious 
and Charitable EndoWments, North and South Arcot at Cuddalore and quash the 
said resolution. f 


T. M. Chinnayya Pillai, for Petitioner. 


The Additional Government Pleader (K. Veeraswami) on behalf of 1st Res- 
pondent. 


. T. K. Subramaniam Pillai on behalf of the Respondents 2 and 3. 


The Court made the following 


, OnpER.— The petitioner was.the sole hereditary trustee of Sri Avadinathaswami 
temple, Melvilvarayanallur, Polur Taluk, North Arcot district. It is common ground. 
that the petitioner having succeeded to the office of trustee when his father died 
in 1936 has been functioning as such ever since. After the enactment of Madras 
Act XIX of 1951 proceedings were started by the Deputy Commissioner, Hindu 
Religious and Charitable, Endowments, Coimbatore under section 58 (1) of the Act 
for framing. a scheme in respect of this temple. Section 58 (1) enables a scheme 
to be framed for a religious institution in two contingencies: (1) When the Deputy 
Commissioner has reason to believe that in the interests of the proper adminis- 
tration of a religious institution a scheme should be settled for the institution, and 
(2) or when not less than five persons having interest make an application in writing 
stating that in the interests of the proper administration of a religious institution 
a scheme should be settled for it. In the present case the scheme proceedings were 
started by the Deputy Commissioner for the reason that the affairs of the insti- 
tution were not being properly administered by the hereditary trustee. More than 
one matter was urged as grounds indicative of mismanagement or want of proper 
management by the trustee but of these that which survived for final consideration 
by the Deputy Commissioner related to the failure on the part of the trustee, that 
is, the present petitioner to redeem a mortgage which had been executed in 1924 
when the temple was under the management of the petitioner's father. One of 
the charges in relation to this mortgage was that the trustee did not obtain the 
sanction of the Endowments Board. before the mortgage was executed but this was 
obviously based on a misapprehension because the Endowments Board was created. 
by the Act which was enacted in that behalf long after the execution of the mort- 
gage. The reason assigned by the trustee for his failure to redeem the mortgage 
was that the income from the temple was so small that it left no surplus in his hands 
for re-payment of the mortgage debt. As far as one could see, his explanation does 
not appear to have been rejected. The trustee, however, offered to redeem the 
mortgage provided he was given liberty to make an advance to the temple to enable 
the redemption of the mortgage to be effected. This request, however, has not 
been finally disposed of and one does not know at what stage it stands. 


As stated earlier the proceedings for the framing of a scheme went on before 
the Deputy Commissioner and he passed his final order on 31st January, 1956, the 
operative portion of which ran :— 


“ The proceedings be and are hereby dropped for the present. The Assistant Commissioner 
will take appropriate steps to have non-hereditary trustees appointed to. the temple. If after the 
appointment of non-hereditary trustees, the administration does not improve, the Assistant Commis- 
sioner, will send a report and request revival of scheme proceedings." 


In the annexure to this order the reason assigned for making the suggestion of 
appointment of non-hereditary trustees is to be found in the following sentence:— 
“The main charge against the trustee appears to be his failure to redeem lands alienated (by 
alienated the Deputy Commissioner evidently means the mortgage). ‘The plea of the trustee is that 
he was not able to do it for want of funds. The defects like these could be rectified by appointment 
of non-hereditary trustees.” 4 : 
The legality of this order is not the subject of the proceedings here and hence 
it is not necessary to canvass the correctness of this reasoning but I cannot pass from - 
it, without observing that the last sentence does not appear to follow from the 
premises. 
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As recommended by the Députy Commissioner the -Area Committee which 
had Jurisdiction over the temple passed a resolution on 231fl April, 1956, directing 
the petitioner to show cause why non-hereditary trustees should not be appointed. 
for the temple. In the communication of this resolution.to the petitioner the 
reason why the appointment of non-hereditary trustees was proposed was stated 
to be that the Deputy Commissioner has directed this appointment to be made 
in his order, dated 'g1st January, 1956. The petitioner showed cause, by urging 
that his administration of the institution was quite proper and that there was no 
need for the appointment of non-hereditary trustees and that the order of the Deputy 
Commissioner could not form any legal basis for the action proposed to be taken 
by the Area Committee. This explanation; howevér, was rejected and the Area 
Committee by its resolution or order, dated 16th June, 1956, appointed two persons 
as non-hereditary trustees of the temple, | and hee are pe, Trspondcats 2 and 3 in the 
present writ petition. 


The present writ petition has been, filed by the petitioner challenging the 
legality of the appointment of these non- -hereditary trustees. Before, however, con- 
sidering the points urged on. behalf of the petitioner it is necessary, to refer to two 
other proceedings which were taken by the petitioner. The first ‘of them was an 
appeal preferred by the petitioner to the Commissioner of Hindu Religious Endo- 

‘ments against that portion of the order of the Deputy Commissioner, dated, 31st 
January, 1956, which suggested that steps should be taken by the "Assistant Com- 
missioner for the appointment of non-hereditary trustees. "This: appeal was dis- 
missed on 16th July, 1956, by the Commissioner for the following reasons :— ~: 
^ * The appellant's objection is to the direction, given in the order to the’ Assistant Commissioner 
to take steps to appoint non-hereditary trustees. It was ‘brought to my notice, that non-hereditary 
trustees have actually been appointed by the Area ‘Committee in its resolution, dated 16th June; 
1956. In view of this resolution there seems to be no need to consider the propriety’ ‘of the Deputy Com- 


missioner giving directions to the Assistant Commissioner, I see no reason to interfere, and the appeal 
is dismissed." 


- The other step which the petitioner took was io file an application before the 
Subordinate Judge, Vellore, under section -39 (4) of the Madras Act XIX of 1951 
` calling in question the legality of the resolution of thé Aiea Committee of June, 
1956, appointing non-hereditary trustees to the temple in question. This applica- 
tion, numbered as O.P. No. 50 of 1956 was disniissed on i4th February, 1957, the 
learned Subordinate Judge holding that the order of appointment of non-hereditary 
trustees in the present case did not fall within the purview of the provisions of sec- 
tion 39 (4), of the Act provided for the aggrieved party making applications to the 
Court to modify or to set aside the order. This writ petition was. filed in April, 
1957. The matters urged, by the learned counsel ‘for: the petitioner in’ Hane 

of the validity of the order were :— 


I) The resolution of the Area Ginnie did, not comply.with the terms 
of section 39 (2) of the Act, in that there was no enquiry and the committee did not 
récord any reasons as required by the statutory provision under which they traced 
their power to make the impugned appointment : 


(2) Section 41 of the Act under which the Area Committees are vested with 
jurisdiction to appoint non-hereditary trustees in respect of institutions within 
their jurisdiction was unconstitutional for ‘two reasons: 


(i) the right of the hereditary trustee to manage the affairs of the temple 
was in the nature of a property right. The enjoyment of that right or property 
could, no doubt, under Article 19(2) of the Constitution be subjected to reasonable 
restrictions but in this case the réstrictions imposed by section 41 of the Act were 
unreasonable in that the power to detract from this property right was vested in 
an administrative body, the Area Committee, without the aggrieved party having 
any right to resort to the civil Courts to establish the impropriety or undesirability 
of interfering with his management of the institution. 'This argument was based 
on section 39 (4) which enables an application to be made to the civil Court by 
the hereditary trustees who are aggrieved by the appointinment, of non-hereditary 
trustees by the Commissioner, (a provision which would apply to cases of temples 
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with an annual income, of Rs. 20,000 and upwards), not being available to similar 
hereditary trustees whose rights were invaded by Area Committees. This, he urged 
was an unreasonable restriction under Article 19 (1) (f) of the Constitution which 
would render the provisions of section 41 inoperative. 


(ii) Learned counsel further urged that the provision conferring a privilege on 
the hereditary trustees of institution having an annual income.of over a particular 
figure to resort to Courts while denying the same right to hereditary trustees of 
other institutions constituted an infraction from the equal protection of laws 
guaranteed by Article 14 of the Constitution. 

(3) It was next urged, by the learned counsel that the Area Committee was 
exercising a quasi-judicial function in making the appointment of non-hereditary 
trustees under section 39 (2) and for that purpose relied on the reference to “ the 
enquiry ” to be held by the Area Committee as well as the requirement that the 
committee should record their reasons for their order all contained in section 39 (2). 
Learned counsel argued that if the Area Committee were a quasi-judicial authority, 
they had acted improperly in that they had taken into account the directions of 
the Deputy Commissioner, dated 31st January, 1956 and as they had been influenced 
by this irrelevant and improper consideration their order was vitiated by illegality 
and had, therefore, to be set aside. ` 


_ Learned counsel for the respondents who did not dispute the proposition that 
under the terms of section 39 of the Act the Area Committee was bound to record its’ 
reasons contended, however, that this defect in their order was not so vital as to 
render it illegal and that the petitioner should have approached the Commissioner 
to exercise his revisional powers under section 18 of the Act to have the order set 
aside or modified. The existence of this revisional power or power of superinten- 
dence in the Commissioner, which the learned counsel for the respondents called 
the alternative remedy was stated to be a factor to disentitle the petitioner to the 
relief asked for by him in this Court. 


. . Without going so far as to say that failure to state reasons for their order would 
by itself render it liable to be set aside, if otherwise, the order of the Area Committee 
could be sustained as being based on proper grounds, I consider that the first point 
ought to be considered in the light of the third of the points which I have set out 
above. When the Committee called for an explanation, the only matter which 
was put against the petitioner was the observation of the Deputy Commissioner 
as regards the necessity for the appointment of non-hereditary trustees to the temple 
in question. I have set out the relevant portion of the order of the Deputy Com- 
missioner and have made my comment as regards the justifiability of the direction 
of the Deputy Commissioner. The Area Committee merely obeyed this direction. 
Since they were a quasi-judicial authority they had to bring to bear on the 
question an independent and an unbiassed judgment. They were practically 
denied this freedom by the direction of the Deputy Commissioner which though 
addressed in terms to the Assistant Commissioner virtually was and was 
understood to be, a direction to the Area Committee. The Committee felt bound 
by this direction with the result that they never applied their mind to the question 
before them and brought to bear on it no independent judgment of their own. It 
is in this context that the significance of the failure to record reasons by the Area 
Committee should be viewed. ifthey had really no reasons, except that the Deputy 
Commissioner had directed them to make the appointment and they accepted that 
direction and the reasons contained in the Deputy Commissioner’s order without 
any examination of their own, the order of appointment cannot be treated as one 
passed by the Area Committee as contemplated by sections 41 and 39 (2) of the Act. 
If it was really not an act of the Area Committee falling within the relevant sta- 
tutory provisions, the existence of an alternative remedy and the failure to resort 
to it, cannot be a bar to the jurisdiction of this Court or even an element affecting 
the discretion to be exercised in favour of the petitioner. 


This leads me to the consideration of the second of the questions which the 
learned counsel for the petitioner urged. To appreciate his arguments it is neces- 
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sary to set out:the relevant statutory provisións, viz., sections 39 and 41. Section 


39 was amended in 1954 by the-Madras Act XXVII of 1954: Before this amend- 
ment the section read thus :—~ f A 


*gg. (x) Where a religious institution included in the list published under . section 38 or over 
which no Area Committee has jurisdiction, has no hereditary trustee, the Commissioner shall consti- 
tute a Board of Trustees consisting of not less than three and not more than five persons appointed 
by him ; a. 


: -(2) Where any such institution has, at the commencement of this Act both a hereditary 
trustee or trustees and a non-hereditary trustee or.trustees. the Commissioner shall have power to 
appoint the non-hereditary trustee or trustees as and when vacancies arise.in their number ; 


(3) Every trustee appointed under sub-section (1) or sub-section (2) shall hold office for a 
term of five years unless in the meanwhile the trustee is removed or dismissed or his resignation is 
accepted by the Commissioner or he otherwise ceases to be a trustee.” i 


After the amendment the stib-sections following sub-section (1) read as follows: 


**(2) Where in the case of any such institution having a hereditary trustee or trustees, the Com- 
missioner, after notice to such trustee or trustees and after such enquiry as he deems adequate, considers 
for reasons to be recorded that the’affairs of the institution are not, and are not likely to be, properly 
managed by the hereditary trustee the Commissioner may by order, appoint such number of non- 
hereditary, trustees as he thinks necessary, so however, that the total number of trustees does not exceed 

ve. í É : j 


- (3) Every trustee appointed under sub-section (1) and subject to the result of an application, 
if any, filed under sub-section (4) every non-hereditary trustee appointed under sub-section (2) shall 
hold office for a term of five years unless in the meanwhile the trustee is removed or dismissed or 
his resignation is accepted by the' Commissioner or he otherwise ceases to be a trustee ; 


-. (4). where the Commissioner by order appoints a -non-hereditary trustee or trustees the 
hereditary trustee or trustees may within thirty days of the receipt of the order file an application 
to the Court to set aside or modify such order. : . . 


( 3 Where a vacancy arises in the office of a non-hereditary trustee appointed under sub-section 
(2) the: Commissioner shall not fill up such vacancy unless for reasons to be recorded, he considers it 
necessary to do so.’ A non-hereditary trustee appointed in the vacancy shall be deemed to have 
been appointed under sub-section (2) and the provisions of sub-sections (3) and (4) shall apply accord- 
ingly. x D. x 2 t 
Section 41 (1).—In the case of any religious institution over which an Area Committee has juris- 
diction the Area Committee shall have the same power to appoint trustees as is vested in Commis- 
sioner in the case of a religious institution referred to in section 39 : 


Provided that the Area Committee may, in the case of any institution which has no heredi- 
tary trustee, appoint a single trustee.... , 


(2) The provisions of section 39, sub-section (3) and section 40 shall ‘apply to the trustee 
or trustees appointed, or the Board of Trustees constituted, by the Area Committee as_they apply 
in relation to the trustee or trustees appointed or the Board of Trustees constituted, by the Commis- 
sioner.” ! * P í . 

Section 39 (1) applies to what are known as listed temples with annual income 
of Rs. 20,000’and over and which have no hereditary trustees. Before the amend- 
ment in 1954, section 39 (2) with which we'are concerned applied to the same type 
of institutions which at the commencement of the Act (August, 1951) had both here- 
ditary and non-hereditary trustees. It did not apply, therefore, to cases where 
there were sole hereditary trustees. As-section 41 referred to cases of religious insti- 
tutions referred to in section 39, the Area Committee’s jurisdiction’ was confined 
to temples not included in the list and where there were no hereditary trustees, and 
to non-listed temples which had both hereditary and non-hereditary trustees. Here 
again the Area Committee would have no jurisdiction to appoint à non-hereditary 
‘trustee to a temple where there was sole hereditary trustee under the Act as enacted 
in 1951. The Madras Act, XXVII of 1954 made a change in this respect. Sub- 
section (2) was so to speak enlarged by including even cases where the management 
was by the sole hereditary trustee. ‘This was, however, subject to the quali- 
fication that if the hereditary trustee felt aggrieved by such, appointment of non- 
hereditary trustees he might file an application to set aside or modify such order 
under sub-section (4). The constitutional objections to the validity of section 41 
raised by the learned counsel for the petitioner would be seen on analysis to assume 
that the provisionsas to application to Coürt, set out in section 39 (4) was inapplicable 


x 
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to appointments made by the Area Committee. It was in this view that the learned 
Subordinate Judge dismissed the petitioner’s application, O.P. 50 of 1956-and the 
entire submission of the learned counsel on this part of the case based on the correct- 
ness of this construction. It would also be seen that if on.a proper construction 
of sections 41 and 39, the provisions Of section 39 (4) were equally available to a here- 
ditary trustee who felt aggrieved by an order of the Area Committee both the consti- 
tutional objections urged by the learned counsel for the petitioner, namély, in- 
fraction of or the.imposition of unreasonable restriction on, the right of property 
violative of Article 19 (1) (f) of the Constitution as equally the violation of equality 
before the law guaranteed by Article 14 of the Constitution would have no basis. 


Having examined the matter with care, I am of the opinion.that the provisions 
contained in section 39 (4) are attracted to the exercise of the power of appoint- 


ment of non-hereditary trustees by the Area Committee under section 41. The 
words used in section 41 are :— 


“ Thè Area Committee shall have the same power to appoint trustees z as is vested i in the Commis- 
sioner in the' case of a religious institution referred to in section 39”. 


p 


In section 39 asit stood before the amendment in 1954, these ‘yards ‘would, have 
reference to cases covered both by section 39 (1) and (2). It is on that basis that 
after referring to section 39 in general terms in section 41 (1) section 41. (2) proceeds 
to make' provisions for attracting the tenure of office set outin section 39 (3) to govern 
the terms of office of all -persons appointed by the Area Cominittee. It is in this’ 
context that the changes effected in section 39 (2) and (3) by the Amending Act 
XXVII of 1954 have to be understood. Section 39 (2) underwent a modification by 
extending.the power ofthe Commissioner to those institutions'where there Were’pre- 
viously, no non-hereditary trustees but the same were being managed solely by lieredi- 
tary trustee.or trustees. It is not the contention that the power conferred by., sec- 
tion 41 (1) does not extend to,the'type of institutions that were referred to in sec- 
tion 39 (2) as it stood amended. In my opinion if the reference to, section 99 2 as it 


‘originally stood referred to section 39 (1) and (2) it continued to apply: to. Spp 
ments covered by both the sub-sections. . 


: The next step is in regard to the position which. EPA (4) occupies in the 
scheme of section 39. 


The Supreme Court had in Ramanuj Das v. State of Orissa, coddered: à related 
point arising out of a petition under Article 32 of the Constitution questioning the 
legality of certain provisions of the Orissa Hindu Religious ,Endowments Act. 
Mukherjea, J., as hé then was, and who delivered the judgment of the Court (on 
16th March, 1954) animadverted on the provisions of section 39 (4) of the’ Orissa 
Act introduced by an. Amending Act of 1952 which rendered an order passed by 
the Commissioner derogating the right of the hereditary, trustee, final and con- 
clusive without giving | the aggrieved party a right to approach a civil Court to 
question the propriety of the order, and held the provision unconstitutional. His 
Lordship also indicated that if a right of suit has been provided for questioning the 
propriety of such an order the provision should have been a reasonable restriction 
"Which the State. Legislature could legitimately impose. The provision introduced 
by the Madras Act XXVII of 1954 has to be viewed in the background of this state- 
ment of the law. Section 39 (2) as it originally:stood was concerned with cases 
where non-hereditary trustees were functioning along with hereditary trustees. By 
the amendment effected by the Madras Act XXVII of.1954 the right of the Com- 
missioner and the Area Committee was extended to those cases where the adminis- 
tration was solely by hereditary trustees. In such cases the appointment of noŭ- 
hereditary trustees was certainly an infraction of their rights and in order to conform 
to the requirements of the Constitution, the propriety of those infractions of their 
rights was made subjéct to the powers of the Court to modify such orders. . If the 
provision in section 39 (4) was prompted T a desire to conform to, the provisions 
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of the Constitution as expounded in the Orissa Case1, it stands to, reason that the 
Legislature could not have intended a different rule in regar& to hereditary trustees 


of those institutions whose annuali income fell below: the figures specified in section 
38 of the Act. " 4 


This apart, I am also of the opinion that sub-section (4) of section 39 constitutes, 
so to speak, a rider or a proviso to section 39 (2) and the mere fact that'it appears as 
á separate. sub-section and,not as part of section 39 (2). makes no difference to its 
real place i in the, scheme of section 39. The expression “ power conferred by sec- 
tion, 39 ” in section 41 takes in the provisions of section 39 (2) with the qualification 

prescribed by. -sub-section (4). . This, view is more than strengthened by a re- 
ference to sub-section (3) of section 39 "which is made expressly applicable.to ap- 
pointment made by the Area Committee by section 41 (2). Sub-section (3) as 
amended by Act XXVII of, 1954 incorporates the provision in sub-section (4) into 
its text, with the result that reference.to sub-section (3) in section 41 would be to: 
that sub-séction with sub-section (4) added, 


. | The conclusions that I draw from the foregoing are: .(1) that.the provision 
for resorting to a civil Court under section 39 (4) is applicable to orders of the Area 
Committee under.section 41 read with section 39 and that there is no infraction 
from the right of property which tlie hereditary trusteeship imports.: (2) There is 
no basis, therefore, for the complaint that section 41- violates the right to equal 
SERA guaranteed by Article 14 of the Constitution. ` 


From what I have'stated.earlier. it would be seen that the learned Subordinate 
Jua reached an opposite conclusion on the construction of section 39° (4) in 
O.P. No. 50 of 1956 filed by. the present petitioner. If I had not upheld objections 
1 and 3 raised by the learned.counsel for the.petitioner I intended to call for the- 
records in O.P. No. 50 of 1956 under Article 227 of the Constitution with a view 
to consider” Whether it should not be set, aside, but this course has ‘become 
unnecessary since the ‘petitioner’ has been able to establish for the reasons I have 
already discussed that the order of the Area Committee was zitiatéd by errors of 
such 2 character that this Court would set it aside ` under Article, 226 ‘of . the 
Constitution, ' : 


The result is that this writ petition is allowed and the order of the Area 
Committee appointing non-hereditary trustees to: Sri Avadinathaswami temple at 
Melvilvarayanallur is set aside, the rule being made absolute. The petitioner is 
entitled to his costs. Counsel’s fee Rs. 100. o 


V.S. 7 € nay pa “Ga a i "Petition allowed. 
IN THE’ HIGH COURT OF JUDIGATURE AT MADRAS.. 
] ‘Present :—MR. Justice SuBRAHMANYAM. 
V: Seshi Ammal - * a, heey ate Pia. 8 hee z Applicant* ^ ^. 


Ya z 
United India Life Insurance Co., Ltd., and others uer - Respondents. 
. Civil Procedure Code (V of 1908) A section 1 1—Order passed ex parte —When ad become res judicata. 


Evidence “Act d of 1872), section. 108 Sone — Person. not heard of. for seven lad ek dd of death— 
Jf extends to, exact time of death —Buirden of proof as to the date of. death, $ 


The. respondent i in Application No. 1880 of 1955 prayed for an order declaring that her husband 
must be presumed to have died on or after 16th March, 1953, on the expiry of 7 years from the date 
of disappearance on 16th March, 1946 and that she was entitled as the sole beneficiary to the insu- 
xance premia and directing the insurance companies to ‘dispose of her claim under the policies in accor-. 
dance with law. Notice was served on the insurance companies but they did not-appear. The Court 
passed an order declaring that the husband might then be presumed to have died and directing the 
insurance companies to deposit the amounts payable to the credit of these proceedings. "The appli- 


D 
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cant herein deposited Rs. 5,000 but represented that it was entitled to a refund of Rs. 1,380-12-0 
on the ground that under a clause in the contract of insurance the insurance company was entitled 
to keep the policy alive by paying the required premia. The company paid the insurance premia. 
from and after 1948. ‘The contract also provided for the deduction of this amount when the money 
due én the policy became payable. The present application is filed to get a refund of that.sum. 


Held, in order that a judgment or order passed ex parte may on the ground of res judicata or om 
principles analogous to res judicata bar the hearing of a question or issue in a subsequent proceeding 
or at a subsequent stage of the same proceeding it is necessary that the pleading and the prayer that 
led to the passing of the judgment or decree should give express nótice to the opposite party that the 
question or issue would or might be decided by the Court which deals with the matter. 


No such notice was given to the insurance company in the prior application and the Court direc- 
ted the insurance company only to deposit the sum in Court. The claim by the insurance company 
was not barred. 


The presumption under section 108 of the Evidence Act extends to the fact of death and not to 
the time of death at any particular period. The exact time of death is not a matter for presumption 
but of proof by evidence by a person who claims a right for the'establishment of which that fact is. 
essential, 


Kameswaramma v. Bapayya, (1957) 1 An.W.R. 55 and Veeramma v. Chenna Reddy, (1912) 23 M.L. 
J. 443 : L.L.R. 37 Mad. 440, referred. : 


With a view to do complete justice between the parties it was held that the husband died after 
1952, that the insurance company acted properly in keeping the policy alive till 1952 and this Court's. 
order directing the company to deposit amount into Court and directing payment-of part of the money 
to the respondent is legal and proper. . : 


The money did not become payable till the Court gave a finding that the person should be 
presumed to be dead. The respondent is not entitled to any interest from any prior date. 


It is also not just and proper in the circumstances of the case to direct the insurance company 
to pay interest from the date of the order in the prior application till the date of deposit. 


Application praying (1) that the sum of Rs. 1380-12-0 representing the premia. 
advanced by the National Indian Life Insurance Co., Ltd. in respect of policy No. 
52455 onthe life of V. Venkatarama Ayyar and the interest on the amount advanced. 
be refunded to the Life Insurance Corporation of India; (2) that the costs of this. 
application be provided for. 


S. K. L. Ratan of Messrs. K. C. Facob and S. K. L. Ratan, for Applicant. 
K. S. Ramabadra Iyer, for Respondents. 


The Court delivered the following ; 


jJu»ewENT.—The Respondent's husband disappeared from his home in 1946. 
He was then in a disordered state of mind. Persons who would have heard of him 
if he had been alive had not heard of him when the respondent filed Application 
No. 1880 of 1955. To that application, she made certain.insurance companies, 
which held policies on his life, respondents. One of these insurance companies. 
was the National Indian Life Insurance Company. In that company, the res- 
pondent’s husband had a policy for Rs 5,000. The company's interest has now 
devolved on the Life Insurance Corporation. This application is made by the: 
Life Insurance Corporation. . ' nd ' 


In Application No. 1880 of 1955 the respondent prayed for an order (1) de- 
claring that her husband Venkatarama Ayyar must be presumed to have died on. 
or after 16th March, 1953, on the expiry of 7 years from the date of disappearance 
on 16th March, 1946 and that she was the sole beneficiary under the insurance 
policies mentioned in Application No. 1880 of 1955, and (2) directing the insurance. 
companies to dispose of her claims under the said policies in accordance with law. 
Notice was served on the insurance companies. They did not appear. On: 8th 
July, 1955, this Court passed an order declaring that the réspondents' husband V. 
Venkatarama Ayyar might then he presumed to have died and directing the in- 
surance companies to pay into this Court to the credit of these proceedings the 
amounts payable under the respective insurance policies. In pursuance of that 
direction, the Natonal Indian Life Insurance Co., deposited of Rs 5,000, After 
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depositing the money, the Insurance Company represented that it.was entitled to. 
refund of Rs: 1,380-12-0. That sum has been retained ineCourt pending investi- 
gation of the company's claim. ‘The rest of the money has been -paid over to the 
respondent. i ; xt j £3 "iVm 
The insurance company's claim arises this way.: The respondent’s husband. 
was employed under the Government of India. He-had his insurance premia paid. 
from out of his provident fund. "The policy had been assigned by him and the res- 
pondent (who was his nominee under the policy) to the Government of India: 
The Government of India continued to pay the premia accruing due on the policy 
even after they received report of the respondent's-husband's disappearance. 
That continued until r948. They discontinued payment from and after 1948. 
Under a clause in the contract of insurance, the insurance company was entitled. 
to keep the policy alive by paying the required premia. "Tbe applicant states—and. 
Iacceptthe statement—that the company, acting in exercise of its powers under that 
clause, paid insurance premia and kept the policy alive. The sums thus paid, 
with interest, aggregate to the amount now claimed by the applicant, namely, 
Rs. 1380-12-0. Under the relevant clause in the contract between the insured and.. 
the insurance company, the insurance company was entitled to deduct that sum. 
from the money due on the policy, when it became payable after the death of the 
insured. Under the terms of that clause, the insurance company's present re- 
presentative, the Life Insurance Corporation, prays for payment of that sum. 


The first objection that is raised is that the order passed by this Court on 8th.. 
July, 1955, implied a finding that the insurance company was not entitled to any 
part of the sum which the company was directed to. deposit in Court. I am unable 
to agree. In Application No. 1880 of 1955, the prayer of the respondent relating. 
to the insurance companies was that they be directed to dispose of her claim under 
the said policies in accordance with law. That prayer did not give to any of the . 
insurance companies notice that a claim on their part to retain-any part of the 
insurance amounts would be heard or decided by the Court on that application. 
They were, therefore, not bound to appear, provided they had no objection to the. 
prayer being granted, that is to say, provided they had.no objection to the Court 
directing them to dispose of the respondent’s claim in accordance with law. . What- 
the Court did; on the other hand, was to call on the insurance companies to deposit 
into Court the amounts covered by the policies. The order passed in that form was 
an order passed without express notice to the companies and without any intimation. 
to them that a claim by any of them to retain any part of the amount payable under- 
the policies would be, affected by the order that the Court would pass. In order 
that a judgment or order passed ex parte may, on the ground of res judicata or on prin-- 
ciples analogous to res judicata, bar the hearing of a question or issue in a subse-- 
quent proceeding or at a subsequent stage of the same proceeding, it is necessary 
that the pleading and the prayer that led to the passing of the judgment or decree 
' should. give express notice to the opposite party that the question or issue would. 
or might be decided by the Court which deals with the matter. The respondents. 
Application (No. 1880 of 1955) gave the insurance companies no such noticein regard. 
to any claim they might have as regards the amounts covered by the policies. Nor 
do I think that Balakrishna Ayyar, J., in the order which he passed on 8th July, 
1955, intended to decide adversely to the insurance company, any claim on its part 
to be entitled to deduct a portion of the amount covered by.the policy by way.of^ 
reimbursing itself (the company) the insurance premia paid by it to keep the policy, 
alive. I hold that the applicant's claim to payment of Rs. 1380-12-0 is not barred. 
by res judiciata, or on any principle analogous to res judicata, by the, order passed by 
this Court on 8th July, 1955. S Lt ls ` 

"The next objection raised to'the applicant's claim is that, since the applicant: 
has not proved that the.respondent's husband-was alive in or after 1948, the appli- 
cant is not: entitled to claim the' money paid by the applicant to keep the policy 
alive. It's; of course, true’ that the insuráncé company would have been entitled. 
to pay the premia so as to keep the policy alive in the evént only of the respondents 
‘husband having been alive during the period covered by such paymnient of premia. 
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by theinsurance company. In asking for refund of the premia paid by the company 
the applicant, in effeot, seeks a finding that the respondent’s husband was alive 
in the years 1948 to 1952 when the company paid the premia so as to keep the policy 
alivé. For such a finding, learned counsel for the applicant calls in aid Jeshanker 
v. Bai Divali *. It was held in that case that, where the Court presumes death under 
section 108 of the Indian Evidence Act, the earliest date to which the death could 
be ascribed is the date when the suit was filed. If that ruling correctly states the 
law, the date to which the Respondent’s husband’s death could be attributed is 
the date on which the respondent presented Application No. 1880 of 1955 and the 

: applicant's claim'is well-founded. But that ruling has been expressly dissented 
from in Kameswaramma v. Bapayya?. The latter ruling accepts and elaborates the 
views expressed by this Court in Veeramma v. Chinna Reddi*. I adopt, with res- 
pect, the statement of the law made in Kameswaramma v Bapayya®. The law is thus 
stated in that case : 

“ The presumption under section 108 of ‘the Evidence Act extends to the fact of death at the 
expiration of seven years and not to the time of death at any particular period. There is no presump~ 
tion that death took place at the end of 7 years or at any particular time. within that period. The 
exact time of death is not a matter of presumption but of proof by evidence, and the onus of proving 
that death took place at a particular time within the period of seven years lies on the person who claims 
a right for-the establishment of which that fact is essential ": ee: í 


In that view, the burden lies on the applicant to prove that the respòndent’s 
husband died in or after 1952 and that he was alive when the insurànce company 
paid premia to keep: the policy alive. There-is no evidence that the respondent's 
husband was alive 1n. 1948 or at any particular point.of time after he disappeared 
from his home in 1946. But learnéd counsel for the applicant contends that, unless 
the respondent agrees that her husband died after July, 1952, her claim to get the 
insurance amount through Court would be barred by time. For payment of a sum 
payable after proof of death of the insured, Article 86 of the Indian Limitation 
Act prescribes a period of three years from the date of the death of the deceased. 
Itis necessary to place on a legal basis this Court's order under which the respondent 
‘has been paid Rs. 3,000 odd out of the money deposited by the insurance company. 
For that purpose, the following findings of fact are necessary, namely, (1) that the 
respondent's husband is dead and (2) that he died after July, -1952, within three 
‘years before the filing of Application No. 1880 of 1955. With a view, therefore, to 
do complete justice between the parties, the Court has necessarily to take the view 
that. the respondent’s husband died after July, 1952, that the insurance company 
acted properly in keeping the policy alive till 1952 and that this Court’s orders 
directing the insurance company to deposit the amount into Court and directing 
payment of a part of the money to the respondent are legal and proper.. The res- 
pondent in her Application (No. 1880 of 1955) prayed for a declaration that her hus- 
band died on or after 16th March, 1953. ‘The date 16th March, 1953, entitled her 
to an order directing the insurance company to bring the money into Court. She 
cannot reprobate that date with a view to resisting the company’s claim to refund of 
a part of the money. I hold, that, in the special circumstances of this case, the 
respondent's husband must be presumed to have died after July, 1952 and that the 
applicant is entitled to refund of the. amount claimed. - ; i 


Learned counsel for the respondent claims that she is entitled to interest from 
the presumed date of death of her husband, till the date of the presentation of the 
petition. But the money did not become payable till the Court gave a finding 
that the respondent's husband should be presumed to be dead and interest could 
not be allowed on money that had not become payable. Learned counsel for the 
respondent claims that she is entitled to interest from the date of the order of this 
Court directing the insurance company to deposit the money till the actual date 
of deposit. This Court did not make an order for deposit with interest from the 
date on which that order was made. That order was made in a form for which 
the insurance company might not have been prepared. The respondent had in 
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her application (No. 1880 of 1955) prayed only for a direction to the insurance 
companies to dispose of her claims under the policies in accotdance with law. The’ 
Court made a departure in her favour from the prayer in directing the companies 
to deposit the money in Court. They would have had to take legal advice before 
depositing the money. I do not think it just or proper to direct the applicant to 
pay interest from the date of the order till the date of deposit. 

An order of payment will be made. The cheque will be drawn in favour of 
the applicant's advocates. The parties will bear their own costs. 


V.S. ———— Order for payment made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE RAMASWAMI. ` 


Adimoola Padayachi .. Appellant* 
v. 
Pavadai Padayachi and others .. Respondents. 
Limitation Act (IX of 1908), Article 44—Alienation of minor’s property by his father for consideration and 
for alleged purpose binding on minor—Minor eo nomine party to the transaction—Alienation only voidable and 
not void and has to be set aside iwithin 3 years of his attaining majority. 


Where the alienation is of the minor's property by the minor’s legal guardian and where the 
minor is eo nomine party to the document and where the alienation is for an alleged purpose or necessity 
"binding on the minor the alienation is only a voidable one and not a void one and such an alienation 
oust be formally set aside within three years of the minor attaining majority. It cannot be ignored 
by the minior and he cannot purport to alienate the property after attaining majority ignoring the 
alienation made by his legal guardian during his minority. 

Appeal against the decree of the District Court of South Arcot in A.S. No. 219 
of 1954, preferred against the decree of the Court of the District Munsif'of Cuddalore 


in O.S. No. 407 of 1951. 
M. S, Venkatarama Ayyar, for Appellant. 
T. S. Kuppuswami Ayyar, for Respondents. 


The Court delivered the following 


Jupcment—This second appeal is preferred against the decree and judg- 
‘ment of the learned District Judge of South Arcot in A.S. No. 219 of 1954, reversing 
the decree and judgment of the learned District Munsif of Cuddalore in O.S. No 


.407 of 1951. 
The dispute in this case relates to one acre of land purchased by the plaintiff 
under the sale-deed Exhibit A-1, dated 8th August, 1938. 


The facts are: The suit property orginally belonged to the third defendant 
"Ramaswami Padayachi. On 27th August, 1929, under Exhibit B-1 Ramaswami 
Padayachi executed a settlement-deed in favour of his wife Rajammal. That 
settlement deed recites that on account of love and affection the husband was set- 
-tling this property on the wife for life and that the sons born to her by the settlor 
"would thereafter take the property absolutely. Though it was disputed in the lower 
‘Gourts, it has now been established beyond doubt that Ramaswami Padayachi’s 
‘two sons, vig., the second defendant Sarangapani Padayachi and another son by 
name Villumani Padayachi who has subsequently died, were born after the exe- 
-cution of the settlement-deed. That Ramaswami Padayachi when he executed 
the settlement-deed had no issue has been concurrently found by both the Courts 
"below and it is not disputed before me. It is clearly recited in the settlement-deed 
that possession had been delivered contemporaneously with the execution of the 
document to Rajammal. 


There is no dispute that the subsequently born Villumani Padayachi and the 
:second defendant and the third defendant have been living amicably along with 
-Rajammal who died in 1944 as members of a joint family. 








* S.A. No. 632 of 1955. 2nd January, 1958. 
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In these circumstances on 8th August, 1938 under Exhibit A-1 the third de- 
fendant on behalf of himself and as guardian of his then minor sons the second de- 
fendant and Villumani Padayachi sold the suit property to the plaintiff for Rs. 160. 
Out of this consideration Rs. 50 went towards the discharge of a mortgage on the 
suit property in favour of one Alamelu by the third defendant. The balance of 
Rs. 110 was paid before the Sub-Registrar and there is an endorsement of the Sub- 
Registrar, on the document to that effect. It hasbeen found that the property has 
not been sold for an inadequate price. In fact this property even when land values 
had shot up to great heights is purported to have been sold by the second defendant 
to. the, first defendant for Rs. 800 under the sale-deed Exhibit B-2, dated 11th 
September, ` 1951. In fact no. endeavour was made before me'to show that 
this property was sold for an inadequate price in 1938. It may be taken therefore 
as established that it was sold for an adequate price. In addition to the suit pro- 
perty there seem to have been other properties of Ramaswami Padayachi on the 
date of sale. under Exhibit A-1 in 1938 and the father, mother and sons were all 
living together and the father was maintaining them. There is no evidence, how- 
ever, that the income from the other properties of Ramaswami Padayachi ‘would 
have sufficed for the maintenance of the family of Ramaswami Padayachi. 


Subsequent to the sale in favour of the plaintiff the patta has been transferred 
in plaintiff’s name. Plaintiff has been paying the kist to the Government. It is 
undisputed that he has been enjoying this property under the sale of 1938. 

: Nothing further happened till 1951. Then the second defendant purports 
to have sold the suit property to the first defendant for Rs. 800 as already mentioned 
and thereafter this suit has been filed by the plaintiff for a permanent injunction. . 


The learned District Munsif came to the conclusion that the second defendant 
was born only after and not before the date of the settlement-deed, that the sale 
of the suit property by the third defendant to the plaintiff is true, valid and 
supported by consideration, that the third defendant had no subsisting title in the 
suit property on the date of sale, that the third defendant as the guardian of his 
minor sons on the date of sale was not competent to execute the sale-deed to the 
plaintiff, that the plaintiff is estopped from attacking the sale-deed in favour of the 
first defendant, that the plaintiff got into possession after the sale to him in 1938 
-and that even if he did take possession it would not be adverse to that of the second 
defendant and his vendees because 12 years had not passed since the date of death 
of Rajammal. Then he finally found that the plaintiff was out of possession at the 
time when he filed the suit and therefore he could not maintain the suit for a mere 
injunction. Therefore, he dismissed the suit. 


In appeal the learned District Judge differed from the learned District Munsif 
and held that the plaintiff was entitled to the relief asked for and therefore decreed 
the suit. Hence this second appeal by the defeated first defendant. 


Tn this second appeal I am of the same opinion as the learned District Judge 
that the plaintiff is entitled to the relief asked for by him. Here are my reasons. 


In regard to the sale-deed Exhibit A-1 in favour of the plaintiff, there can be 
no doubt that on the date of sale Ramaswami Padayachi had no ownership in the 
suit property. The sale-deed recites as if it were an out and out sale by Ramaswami 
Padayachi of joint family property on behalf of himself and his sons. But having 
parted with this property in 1929 and having delivered possession to his wife 
Rajammal, he could not do so; on that date Rajammal was the limited owner of 
the property. In regard to the minor sons, they had a vested remainder therein. 
Therefore, the sale-deed will not prevail as a sale of joint family property. In 
regard to the wife, I have already stated that she died in 1944. The son Villumani 
has also died. His interest in the property will not devolve by survivorship: on 
his brother the second defendant. See Pankajammal v. Parthasarathi? and Arunachala 
Mudaliar v. Muruganathan?. It is now well-settled that the property gifted by a. 





1. (1945) 2 M.L.J. 453. 1954. S.C.R. 243 (S.C.). 
2. (1953) 2 M.L.J. 796 : 1953 S.C.]. 707 : 
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father to a son would be his separaté property as between that son and his brothers. 
The share of Villumani Padayachi after his death would nof devolve on the second 
defendant by survivorship but would go to his father by inheritance and therefore 
when Villumani's right had devolved upon his father it would be a case of “ feeding 
the estoppel by the interest ” and to the extent of Villumani's share the alienation 
by the third defendant in favour ofthe plaintiff would be good and will prevail 
against the subsequent sale by the second defendant in favour of the first defen- 
dant. In this case, however, inasmuch as the entire claim of the first defendant 
would fail by reason of limitation, this point is of no importance. 

In regard to the share of the second defendant which is one-half in the pro- 
perty, the alienation by the father the third defendant, in 1938, in favour of the 
plaintiff can be supported in two ways. First of all, the father, the third defendant, 
could execute the sale deed as the legal guardian of his minor son. It is well 
settled Hindu Law that the father and in his absence the mother but no others are 
the natural guardians of a minor. Chinnappa v. Onkarappa!, Emperor v. Prankrishna?, 
Kaulesra v. Forai Kasaundhan?, Rangubai v. Gopal Dhondu*, In re Gulbai® and Behari 
Mondal v. Bankh Behari’, See the Guardians and Wards Act, section 19 (b). The 
mother comes in only in the absence of the father and except those two no other 
persons can be said to be the natural guardian of a Hindu minor. The suit property 
had been sold' for an adequate price and for discharge of .an antecedent debt, 
vig; a Bhogyam on this very property and for Rs. 110 taken before the Sub- 
Registrar. ‘That consideration passed has not been denied. In fact defendants 2 and 
3 did not get into the witness-box and they remained ex parte. P.Ws. 1 and 2 spoke 
to the passing of consideration and there has been no cross-examination of P.W. 2 
at all. I have already mentioned that the sons and the mother were being main- 
tained by the father Ramaswami Padayachi and it is nobody's case that the father 
had such other means that he need not have alienated this property at all for the 
upkeep of the beneficiaries. ' Prima facie there is nothing in that transaction to show 
that it is either collusive or fraudulent or tainted with immorality or illegality or 
as not being for the benefit of the minors or for necessity. 

This case, however, need not be rested on that narrow ground because it is 
now well settled law that where the alienation is as under Exhibit A-1 of the minor's 
property by the minor's legal guardian and where the minor is eo nomine party to 
the document and where the alienation is for an alleged purpose or necessity binding: 
on the minor the alienation is only a voidable one and not a void one and such an 
alienation must be formally set aside and cannot be ignored by the minor and he 
cannot purport to alienate tbe property after attaining majority ignoring the 
alienation made by his legal guardian during his minority. It would be useful 
for us to refer to the following cases on the subject : Palaniappa Goundar v. Nallappa 
Goundan?, Satgur Prasad v. Har Naraian Das8, Raja Ramaswami v. Govindammal?, 
Koya Ankamma v. Kameswaramma?®, and Sankaranarayana Pillai v. Kandasami Pillaiit, 

There is no dispute that in this case when the second defendant alienated the 
property in 1951, it was long past three years after he attained majority and 
therefore he could not validly question the alienation by his father under Exhibit 
A-1 and the voidable transaction not having been repudiated, he had no subsisting 
title in the suit property to convery to the first defendant under the  sale-deed 
Exhibit Bea, . 

That plaintiff was in possession on the date of suit has been fully established. 
It is clear from the evidence that from the date of purchase in 1938 the plaintiff 
has been in possession of the property. The plaintiff filed the suit in 1951 when 
his possession was threatened by first defendant under cover of Exhibit B-2, dated 
11th September, 1951. The plaintiff and the witnesses readily admitted that it 
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was true that after plaintiff filed the suit, the first defendant came to the land and 
tried to plough it. Bt after the injunction order passed on the I.A. the first de- 
fendant left away from the land and plaintiff re-entered on the land and has conti- 
nued in possession. The learned District Munsif therefore went wrong in thinking 
as pointed out by the District Judge that the plaintiff was not in possession of the 
land on the date of suit and therefore the suit for injunction is not maintainable. 


The conclusions of the learned District Judge are unassailable and his decree 
and judgment are confirmed and this second appeal is dismissed and in the circum- 
stances ofthis case without costs. 


V.S. So Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice RAMASWAMI. 
Kuppanna Gounder and another .. Appellants* 
v. 
Ramaswami Iyer .. Respondent. 
Landlord and Tenant— Lease and Baku fero between. 


A lease is a grant of property by one for possession and enjoyment by another for a stated period 
in consideration of a recompense of rent, whereas a license is a permission given by one to another to do 
some act which, without such permission, would be unlawful for him to do. The distinction between 
the two is that in the case of a lease there is a right to exclusive possession of the property demised 
whilst in the case ofa license the right only to do something on the land or property is given without 
exclusive possession to the grantec. 


: 


In deciding whether a particular grant amounts to a lease or a license regard must be had to 
the substance of the agreement and the intention of the parties. 


Appeal against the Order of the Court of the Subordinate Judge of Erode, 
dated 16th April, 1957 and made in A.S. No. 79 of 1956 (E.P. No. 1042 of 1956 
in O.S. No. 73 of 1955, District Munsif Court, Gobichettipalayam). 


S. Ramachandra Ayyar and P. S. Srisailam, for Appellants. 
R. Desikan, for Respondent. 


The Court delivered the following 


.  Jupcmenr.—This is a Civil Miscellaneous Second Appeal preferred against 
the Decree and Judgment of the learned Subordinate Judge of Erode in A.S. No. 79 of 
1956, reversing the Decree and Order of the learned District Munsif of Gobichetti- 
palayam in E.P. No. 1042 of 1956 in O.S. No. 73 of 1955. 


The facts are : The defendants, appellants, were the lessees under a lease-deed, 
dated for the year 1954-55 under the first plaintiff. On 19th April, 1955 the first 
plaintiff and the second plaintiff who claims to be a tenant under the first plaintiff 
instituted a suit O.S. No. 73 of 1955 for a permanent injunction restraining the 
defendants from interfering with the plaintiff's peaceful possession and enjoyment of 
the suit properties and from entering upon the land on the allegation that as per the 
lease deed dated r4th April, 1954 the defendants have surrendered possession on 
12th February, 1955 and thereafter the first plaintiff has leased the land to the second 
plaintiff and that the defendants are seeking to interfere with the possession 
of the second plaintiff. The defendants contested the suit. On 13th July, 1955 they 
‘filed a joint memo. into Court agreeing to the suit being decreed as prayed for. They 
also made a joint endorsement on the plaint on 15th July, 1955 to the same effect. 
The suit was therefore decreed as prayed for. Ths joint memo. and the joint endorse- 
ment were the result of a compromise between the parties under which as evidenced 
by Exhibits A-2 and B-7 the defendants were allowed to raise crops for one year i.e., 
1955-56 in consideration of their giving 561 salagais of paddy to the first plaintiff 
and to vacate the land on 13th March, 1956. ‘The plaintiffs were anxious in view of 
the contemplated tenancy legislation to see that the defendants do not make any 


* Appeal Against Appellate Order No. 62 of 1957. 5th September, 1957. 


II] KUPPANNA GOUNDER 7. RAMASWAMI IYER (Ramaswami, J.). . 61 


claim to remain in the land after 13th March, 1956. It is with this object the docu- 
ment Exhibits A-2 and B-7 came into existence. 


Exhibits B-7 and A-2 are both, dated 13th July, 1955. Under Exhibit’ B-7 
which is styled as a licence ** sano 114 Sg 1b ” after referring to the simple 
bond executed on the even date for the sale of the crops, the defendants and their men. 
or persons claiming under them are given permission to enter upon the land for the 
purpose of raising the crops and taking away the same till 13th March, 1956. This 
licence automatically expired on 13th March, 1956 and thereafter the defendants 
should not enter on the land and if they did so,the first plaintiff was entitled to execute 
the decree in O.S. No. 73 of 1955. Under Exhibit A-2 the paddy yield in the two 
bogums for the year 1955-56 on the land has been sold to the defendants in considera- 
tion of their paying 561 salagais of paddy in two instalments of 30 salagais on 
goth October, 1955 and 26$ salagais on 13th March, 1956. The said 56} salagais 
of paddy have to be paid whether or not there was yield. The advance amount 
of Rs. 212-8-o paid that day by the defendants was to be returned to them ` without 
interest on 13th March, 1956. Then follows the following recital : 


‘13-3-1956 Gs ALl grmaenr Cog. Uwe L9y GerGló $m Gere erer m 
prier 2.95) GQerdAGa@h. 13-3-1956 Gs 9e prose Thar y sr $ 
en 5 & Dar esir (B tb creel s ur Sup Lir rrr GA m Bà &v, Ag Ger rui s eo Gv. 
i5) i9gGerfl & sre» Bua amar Guda Gard. ig. ep. Garrod 
O. S. No. 73 of 1955- Qumb Siion DeapGanD Ger gnmayer 
LSTA HYWMOUIDSHS Geaimeireremib.'' 


It is thus seen that in both. Exhibits A-2 and B-7 it is clearly stipulated that after 
13th. March, 1956, the defendants should not enter on the land on any account and 
if they did so, the first plaintiff was at liberty to execute the decree in O.S. No. 73 
of 1955. x 


Subsequently after the termination of the period mentioned in the aforesaid 
documents the defendants prevented the first plaintiff’s lessees from cultivating the 
land. Thereupon the plaintiffs filed the petition for contempt. The contention 
of the defendants was that the aforesaid Exhibits B-7 and A-2 constituted a lease and 
they being cultivating tenants, are protected under the Madras Cultivating Tenants 
Protection Act. On the other hand the contention of the plaintiffs was that Exhibits 
B-7 and A-2 constituted only a licence. : r 


The learned District Munsif upheld the contentions of the defendants and dis- 
missed the petition. On appeal the learned Subordinate Judge came to the con- 
clusion that the two documents constituted a licence and not a lease. Therefore 
he gave the defendants an opportunity to obey the decree by granting them some 
time and that if they failed to obey the decree the trial Court was directed to take 
such step as was open to it under law. The defeated defendants have now appealed., 


The short point for determination in this appeal'is whether these composite 
documents constitute a licence or a lease. : 


The distinction between a lease and a licence can be gathered from (a) Standard. l 
Lexicons, (b) Law Lexicons, (c) Standard Treatises on “Landlord and Tenant” and 
(d) Standard Treatises on the Law of Easements and Licences in India. 


"s LEASE. 
(a) Funk & Wagnalls:—Law : A contract for the possession and profits ‘of lands for a deter- 
minate period, less than the time for which the lessor holds the same, in consideration of a recom- 
pense of rent. 5 


Webster:—A contract by which one conveys lands, tenements, or hereditaments for life, for a 
term of years, or at will, or for any less interest than that of the lessor usually for a specified rent or 
compensation ; also the act of such conveyance, the instrument by which it is made. Properly a 
lease is distinguished from a licence. ` 
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Murray’s :—A contract between the parties, by which the one conveys lands or tenements to the 
other for life, for years, or at will, usually in consideration of rent or other periodical compensation. 


A LICENCE. 
Funk & Wagnalls :—1. Authority or liberty given to do or forbear an act, specifically in law : 
(a) an expression of consent ; permission from some properly constituted authority ; as a 


"+ license to take timber ;,a license to marry. 


(b) In patent law, an instrument by which a patentee grants a limited right, or permission to 
make or use his invention. . ` 
a o In copyrightlaw, a permit given by a copyright holder to reprint or publish extracts from 
is work. : ; ; 
(d) In Municipal law, an official permit to carry on a business not otherwise allowed.  '. 
E ‘(e) In International law, permission granted by a belligerent power to its subjects or to those 
of the enemy, to carry on a trade interdicted by war. 


Webster :—Real estate law. An authority granted to a person to do an act or acts on the land of 
another, without having an interest therein. A licence is not an easement. A licence as has been 
authoritatively stated '* passeth no interest, nor alters, or transfers propérty in anything; but only 
makes an action lawful which without it had been unlawful”? (Thomas v Sorrell), 


(6) Wharton's Law Lexicon, Fourteenth Edition, page 577, defines lease as : 


** Lease (either from locatio, Lat. the letting of propėrty.or laisser, Fr., to let, or leapum or leasum, 
Sax., to enter lawfully), sometimes also called demise (demissio) is a grant of property for life, or years, 
or from year to year or at will, by one who has greater interest in the property. 'The person granting 
is called the lessor who is possessed of the reversion. .....he to whom the property is granted, the 
lessee. The consideration is usually the payment of a rent or other annual recompense. The , ancient 
operative words were ‘ demise, lease, and to farm let’ or * demise and lease ’.”’ 
and at page 590 defines licence as : 


“Licence (Fr. licentia, Lat.),a permission given by one man to another to do some act which with- 
out such permission it would be unlawful for him to do. It is a personal right, and is not transferable, 
but dies with the man to whom it is given. It can as a rule be revoked by the licensor unless the 
licensee has paid money for it (Odgers on the Common Law, pages 25, 574). As to the nature and 
effect of the licence granted to the purchaser of a ticket for a theatre or other similar entertainments, 
see Hurst v. Picture Theatres? and Allen ©&.Sons v. King?, It may be either written or verbal; 
when written, the paper containing the authority is often called a licence. A licence amounting to or 
coupled with an interest in an incorporeal hereditament must be under seal (see Wood v.Leadbitter*), 
or it may, be revocable, but see Lowe v. Adams ". 


, Stroud’s Judicial Dictionary, Third Edition, Volume II, page 1600-1601,' has 
the following to say on lease : 


(1) If the owner of land consents by deed that another person shall occupy the land for a 
certain time, that is a lease. (Per Bayley; f., St. Germains v. Williams. So now, if the document be 
under hand only (Duxbury v. Sandiford’). 


(2) A lease doth properly signify a demise or letting of lands, rent, common, or any hereditament 
unto another for a lesser time than he that doth let it hath in it. For when a lessee for life or years 
doth grant over all his estate or time unto another, this is more properly called an assignment than a 
lease.?-a; see further 4 Cru. Dig. 54; Burton v. Reevell®, and Beardmors v. Wilson®. But the word 
lease does not in law import a written instrument (Per Abinger, C.B., Bridgland v. Shapter!? ; see 
also Bicknell v. Hood11), except it may perhaps be added, in those cases where, by statute, a writing 
is required ; . , 

(3) It is essential to the validity of a lease that it should appear either by express terms or by 
reference to some writing which would make it certain or by reasonable inference from the language 
used, on what day the term is to commence. There must be a certain beginning and a certain ending, 
otherwise it is not a perfect lease, and a contract for a lease of land in order to satisfy the Statute of 
Frauds must contain those elements”, 


and at page 1638 on licence : : , 
** (1) When one finds the words * licence ^used in a statute the presumption is that it is intended 
todesignate a purely personal privilege (Per Black, J.,in Russel v. Ministry of Commerce for Northern Ireland? ; 


. (2) A licence is an authority to do something which would otherwise be wrongful or illegal or 
inoperative (Per Latham, C.J., in Federal Commissioner of Taxation v. United Aircraft Corporation??). 
(3) An orallicence for building work to be done under Reg. 56-A (2) of the Defence (General) 


qe miii d derit rere enero eet treme erotic ee 


1. Vaughan 351. . 7-a. Touch, 266. 

2. L.R. (1915) x KB. x. s 8. 16 M. & W. 308 : 153 E.R. 

3. L.R. (1916) 2 A.C. 54. 9. LR. 4 GP. 57. 

4. (1845) 13 M. & W. 838: 155 E.R. 10. 8 LJ. Ex. 246. ' 

5. L.R. (1gor) 1 Ch. 598. ir. 8 LJ. Ex. 193. 5 
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7. 80 L.T. 552. 13. 68 CLR. 525. 
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Regulations, 1939, is not valid (Jackson Stansfield @ Sons v. Butterworth!; this is also true of a licence 
in Reg. 55 (1), but such a licence may have retrospective effect (Howell v. Falmouth Boat Construc- 
ion). . ts ae f 

. (4) A lease is stated to be the grant of a right to the exclusive possession of land for a deter- 
minate term less that which the granter has himself in the land.: The distinction between a lease and a 
licence is that in the former there is a right to exclusive possession of property, whilst in the latter a 
‘right is conferred which does not give exclusive possession ; the grant of an exclusive right to do some- 
thing on premises is the grant of a licence only...... z 


Bellantine's Law Dictionary, Second Edition, (U.S.A.) at page 733 defines 
“Lease” as : 


* A contract for the possession and profits of lands and tenements on the one side, and a re- 
compense of rent or other income on the other ; a conveyance to a person for life or years, or at will, 
3n consideration of a return of rent or other recompense ; * a lease doth properly signify a demise or 
letting of land, unto another for a lesser time than he that doth let it hath in it’® ?, 


and at page 755 defines “licence” as : 


“A personal privilege to do some act or series of acts upon the land of anotker, without possessing 
any estate therein. It is generally revocable at the will of the landowner, by the death of the licensor, 
or by his conveyance of the lands to another, or by whatever would deprive him of doing the acts in 
question or giving permission to others to do them. 4 . 


A permit or authorization to do what, without a license, would be unlawful 5 An 
authority to do some act or series of acts on the land of another without passing an estate in the 
land. It amounts to nothing more than an excuse for the acts, which would otherwise be a trespass, 
It is personal and can be enjoyed only by the licensee.* A personal, revocable,. and unassignable 
privileges conferred either by writing or parol to do one or more acts on land, without possessing any 
interest therein." ' 

(c) Woodfall on Landlord and Tenant, Twenty-fifth Edition, at page 8 draws 
a distinction between lease for exclusive possession and licence to use as follows : 


“ It has been seen...... that there is a demise where a right is granted to the exclusive possession 
of lands or tenements for a determinate term. A grant of such exclusive possession is ʻa lease al- 
though there may be certain reservations or a restriction of the purpose for which the possession may 
be used, and although it may be described as a licence. Nor is an instrument a lease, although it 
contains the usual words of demise, if its contents show that such was not the intention of the parties 

" : 


s..seeros 


Hill and Redman’s Law of Landlord and Tenant, Tenth Edition, at pages 8-8 states 
in regard to this distinction : 


** Yt is essential to the creation of a tenancy of a corporeal hereditament that the tenant should 
have the right to the exclusive possession of the premises. A grant under which the grantee 
takes only the right to use the premises without exclusive possession operates as a licence, and not a 
lease. In deciding whether a grant amounts to alease, or is only a licence, regard must be had to 
the substance of the agreement, for the law will not impute an intention to enter into the legal relation 
of landlord and tenant where circumstances and conduct negative that intention... .? 


: Adkin's Handbook on the Law Relating to Landlord & Tenant, Fourteenth 
Edition by Raymond Walton, at pages 31-32 catalogues the following essential diff- 
erences between a lease and a licence : s 

“ Whether a transaction is a lease or a licence depends primarily upon the intention of the parties ; 
but where there is no clear intention shown, the following differences are very material. 

` A lease always entitles the tenant to the exclusive possession of the property let for, some definite 
period, but a licence does not usually entitle the licensee to exclusive possession; it merely gives him 
the right to use the premises for a given purpose and to do something rightfully which would other- 
wise be a trespass. 

A lease conveys an estate in the land to the tenant, but a licence passes no estate in the land to 
the licensee. E 

A lease when granted cannot be revoked ; but the grantor of a licence may revoke it at any time, 
upon reasonable notice, even if granted by a deed, unless it is coupled with'the valid grant of an 
interest in land, or is necessarily attended in its excution with expense to the licensee, or is coupled 
"with an agreement not to revoke the licence. Such agreement must either be made by deed or 
be made for a valuable consideration. : 

A lease can be assigned to a third party in the absence of express stipulation to the contrary ; 
but a licence, unless coupled with an interest in land, cannot be assigned. 

D —————————————————— M € —— 
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A lease is not determined if the landlord who granted the lease ceases to be the owner, provided 
the estate out of which the lease was granted is not determined ; for instance, if he sells his interest 
in the property or if he dies but a licence, if revocable, is determined if the grantor ceases to hold the 
property over which it is exercised." 

These principles are deducible from the well-known English decisions : 
Glenwood Lumber Co., Lid. v. Phillips 1, Gobb v. Lane®, Wintergarden v. Millenium’, 
‘Errington v. Errington, Provincial Bill Posting Co. v. Low®, Minister of Health v. Ballotti®, 
In re Ramsbottam™ and In re Thompson?. ` i 


(d) K. N. Joshi's Easements and Licences, Third Edition, 1957 at page 254. 
distinguishes a licence from a lease as follows : 


“ It is essential for creation of a tenancy over a corporeal hereditament that the tenant should. 
have a right to the exclusive possession of the premises. ‘ If the right granted conveys to the grantee 
an exclusive right of occupation of the land, though subject to certain reservations or to a restriction of the 
purposes for which it may be used, it is in law a demise of the land itself’. But where the grantee 


takes under the grant only the right to use the premises without exclusive possession, the right granted 
operates as a license and not as a lease.” 


(Seeni v. Santhanathan?, Athakutti v. Govinda!9, Secy. of State v. Bhupatchandra™, Fat 
Narain v. Muriuja!*, Vipra v. Shivaji Govind’. Venkateswar v. Padmavaili1*, Indian 
Hotels Co. v. Phiroz15, Biharilal v. Choite19, Board of Revenue v. S.I.Ry.1", Governor 
in Council v. Indramani1?, Dayal v. Brij Mohan1?, Thimmarayappa v. Narayanappa?? and 
Korah v. Kurup??). 


B. B. Katiar's Law of Easements & Licenses in India, Third Edition, (1956) at 
page 387 distinguishes between a licence and lease as follows : * 


** We have seen that a licence is distinguishable from a licence coupled with a grant of profits or 
interest in land. One of the forms of the latter, which is of common occurrence and very often hard 
to distinguish from the former is a lease. ‘The cardinal distinction between the two is that in a lease 
there is a transfer of an interest in land, whereas in the case of a licence there is no transfer of interest 
although the licensee acquires a right to occupy the land....” (Secretary of State v. Karuna Kant 
Chowdhry ?*?, Per Mukerji, J.; see also Umed Rasul v. Anath Bandhu?3.) 


Bearing these principles in mind if we examine the facts of this case we find that 
the composite documents constitute only a licence. The intention of the parties 
and the express terms of the two documents show that the first plaintiff was anxious 
to see that the defendants did not claim any right to. continue in the land, if the 
tenancy legislation is to be passed by the Legislature and the defendants were willing 
not to claim any right to continue in the property provided they were allowed to 
raise a crop for one year on the land in consideration of their paying 56} salagais 
of paddy to the plaintiffs. Neither party therefore could have intended in the cir- 
cumstances to bring into existence a lease in favour of the defendants. This is corro- 
borated by the liberty given to the first plaintiff to execute the decree in O.S. No. 73 
of 1955 in case the defendants entered on the land after 13th March, 1956. The defen- 
dants have admitted the possession of the plaintiffs as claimed by them in the, suit. 
The subsequent agreement between, the parties as evidenced by Exhibits A-2 and 
B-7 did not constitute a tenancy agreement. The parties intended Exhibit B-7 to 
be a mere licence granted for a definite period to do certain acts viz., raising of 
crops on the land during that particular period and nothing more. The mere fact 
that Exhibits A-2 and B-7 taken together may contain the usual words of a demise 
would not convert this licence into a lease. On this conclusion it follows that it was 
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perfectly open despite the coming into existence of the Cultivating Tenants Protec- 
tion Act for the tenant to surrender possession and if the tendnt voluntarily surren- 
ders possession he cannot seek the protection of the Act and claim to be put back 
in possession of the property. This is exactly what had happened in the present 
case. 


, The net result of this analysis is that the decree and judgment of the learned 
Subordinate Judge are irreproachable and this appeal-has got to be dismissed and is 
hereby dismissed with costs. 


No leave. 


R.M. ———— Appeal dismissed. 
e. 


IN THE HIGH CÓURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. RAJAGOPALAN, Officiating Chief Justice AND Mr. JUSTICE 
RaJAGOPALA AYYANGAR. 


Raja of Sivaganga, sole hereditary -Trustee of the Sivaganga 
Devasthanam by Agent S. Jayarama Iyer . e.  Pelitloner* 


v. 
State of Madras by Secretary, Revenue Department and another .. Respondents. 


Madras Estates (Abolition and Conversion into Ryowari) Act (XXVI of 1948), section 38 (2) (a)—8Scope— 
Payment of tasdik allowance and additional compensation to institution —Whether includes payments made under 
section 5 (1) of Madras Estates Land (Reduction of Rent) Act (XXX of 1947). 


Under the provisions of section 5 (1) of the Rent Reduction Act (XXX of 1947) the State 
Government had to make good the'income lost by religious, educational and charitable institutions 
consequent on the reduction of rent under Act (XXX of 1947) in ‘ estates’ governed by the Estates 
Land Act. When the inam estates owned by these institutions were abolished and taken over by 
Government on the question whether the expression ‘the average net annual income derived by the 
institution from all sources in the estate ’ in section 38 (2) (a) of the Abolition Act would include also 
the payments made under section 5 (1) of the Rent Reduction Act for the purpose of computing the 
tasdik allowance and additional compensation, 


Held; The context of section 38 (2) (a) of the Abolition Act demands the inclusion of the allowance 
paid under section 5 (1) during the four relevent faslis. Otherwise the scheme and policy that under- 
lay section 38 of the Abolition Act can have no real significance. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of mandamus directing the Madras State to take into 
account in making the payments under section 38 (2) and section 54 (1) of Madras 
Act XXVI of 1948,in respect of estates notified under the Act the compensation paya- 
ble to the landholder under section 5 (1) of the Madras Act XXX of 1947 (in Faslis 
1357, 1358, 1359 and 1360) preceding the notification of the Estates taken over on 
1st October, 1951 and mentioned in thd Schedule hereunder. 


V. Vedantachari and Sivasami of Messrs. Sundararajan, Sivaswami and R. Kesava 
Iyengar, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and The Additional Govern- 
ment Pleader (K. Veeraswami), for Respondents in all the petitions. 


The Judgment of the Court was delivered by 

Rajagopalan, O.C.7.—In anticipation of the abolition of the zamindari estates and 
other estates as defined by Madras Act I of 1908 the Madras Legislature enacted the 
Madras Estates Land (Reduction of Rent) Act, 1947 (XXX of 1947) to relieve 
immediately the tenants in the estates of the burden of what were considered to be the 
excessive rents they were then paying the landlords. Subsequently the Madras Esta- 
tes (Abolition and Conversion into Ryotwari) Act, 1948 (XXVI of 1948) provid- 
ed for the abolition of the estates themselves and for bringing those areas under the 
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ryotwari system. A number of religious, educational and charitable institutions, 
to which we shall herdafter refer comprehensively as institutions or religious institu- 
tions, owned such estates, which had been granted in inam for the upkeep and main- 
tenànce of these institutions. Special provisions were made in both the Acts to main- 
tain what was considered by the Legislature to be a just balance between the interests 
of such public institutions and those of the tenants in the estates they owned. While 
the interests of the tenants were safeguarded on the same lines as those of the tenants 
in other types of estates, a more favourable treatment was accorded to the institu- 
tions, which owned inam estates, than to the landholders of the other abolished 
estates, obviously to provide against any undue diminution of the annual income 
which the institutions had been entitled to get from those inam estates before these 
‘Tenancy Laws were enacted. Section 5 of the Rent Reduction Act and section 38 
of the Abolition Act were amongst such legislative provisions. It is enough to note 
at this stage that these provisions were not identical in their scope. Section 5 of the 
Rent-Reduction Act, which applied also to estates other than inam estates was 
in force till the estates wére notified and taken over by the Goverriment under the 
Abolition Act. Section 38 of the Abolition Act which was confined to inam estates 
came into play after the estates vested in thé Government. 


The common question that'arises for determination in this batch of applications 
preferred under Article 226 of the Constitution, for the issue of a writ of mandamus 
in each case to the Government to discharge theirstatutory obligations, is, what is 
the scope of section 38 of the Abolition oe and what i is it that is payable to the insti- 
tutions thereunder. 


The petitioner inW.P. No. 296 of 1957 was the erstwhile landholder of the Rama- 
nathapuram zamindari estate. He was also the hereditary trustee of the religious 
and charitable institutions set out in Schedules A and B appended to that petition. 
The inam estates owned by each of the institutions were also enumerated in these 
Schedules. The petitioner filed a separate application with reference to each of the 
institutions and they formed the batch W.P. Nos. 296 to 363 of 1957. W.P. No. 
1031 of 1956 was filed by the Raja of Sivaganga who was the hereditary trustee 
of the eighty four religious and charitable institutions which were set out in the 
Schedules to that petition together with the inam estates each of these institutions 
owned. It was common ground that the rents in these estates were reduced, and 
that the notifications under the Rent Reduction Act were issued in 1949-50. These 
notifications however took effect from 1st July, 1947, in fasli 1357, as directed by 
section. 3 (3) of the Rent Reduction Act. It was again common ground that all 
these estates were notified under the Abolition Act. Most of them vested in the Gov- 
vernment with effect from 1st October, 1951, in the course of fasli 1361. 


Section 5 of the Rent Reduction Act was amended by Madras Act XXIX of 
1956, section x (2) of which directed that the amended section 5 schould be 
deemed to have come into force on 7th January, 1948, when the Rent Reduction 
Act itself came into force. In view of that it may not be necessary to examine the 
difference between the scope of section 5 as it was originally ' enacted, and that of 
section 5 as it was amended. Section 5 as it now stands runs : 


* p. State Government to make good income lost by religious, educational or charitable institutions :— 


(1) Where, by reason of the foregoing’ provisions, the net income derived by any religious, educational 
or charitable institution from any estate or part of an estate belonging to it, in the fasli year 1357 
or in any subsequent fasli year until the commencement of the fasli year in which the estate may 
finally be taken over by the State Government, becomes less than the net income which the institu- 
tion would have derived in such fasli year if the rates of rent had not been reduced under this Act, 
the State Government shall pay the difference to the institution at the end ofthe fasli year in 
question. 


(2) The net income derived in each of the fasli years beginning with the fasli year 1357 and 
the net income which the institution would have derived in each fasli year as aforesaid shall for the 
purposes of sub-section (1), be determined by such authority, and in such manner, as may be laid 
down in the rules made by the State Government. 


(3) In determining the net income in both the cases aforesaid, all amounts which accrued 


to the institution concerned during the relevant fasli year shall be taken into account whether the 
amounts were actually collected or not ". 
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-- The effect of section 5 can be summed up thus. : The rates of rent were reduced ~ 
only for the ryoti lands in the estate.: "Those reduced rents, cesses and the items of 
miscellaneous: revenue: constituted’ the. beriz or the demand of the estate village. 
"The demand:under the head of rents would be comparatively static; while the demand 
under the heads of miscellaneous revenue were liable to variation from year to year: 
"That beriz could not obviously include the income of the institution which the land- 
holder got from its private lands. No rent was payable at all on those lands, and 
mo‘ question. of reduction of rent could arise. "The items of miscellaneous revenue 
and the rates therefor were also left untouched bythe Rent ‘Reduction Act. So the 
result of section 5 was that the difference between what constituted rent from the 
ryoti lands calculated: on the: basis of what could ‘be conveniently called the 
contract rates which prevailed: before’ the Rent "Reduction'Act, and the rent as 
reduced under the Rent Reduction Act became payable to the institution which 
owned that estate. We can leave out of account the deductions for which section 3(4) 

of thé Rent Reduction Act provided. In other, words, with reference to each. vil- 
lage which constituted an estate the difference between: the actual beriz based on the 
reduced rents and the notional beriz computed on the-assumption that the rents were 
‘not reduced under the Rent Réduction Act, was ascertained and that became paya- 
"ble to the institution as the landholder. of the estate. That payment was a statutory 
"liability imposed on the State, obviously.to be met out of its consolidated fund. 

Tt did not come out of anything which the Government could collect in the estate 
"under the terms of the-Rent Reduction Act., -It was a payment in addition to 
‘what was payble under section 3 (4) of the’ Rent Reduction Áct, which could be 
correlated to what the Governinent could collect from the tenants in possession of 
the ryoti lands in the estate. The religious institution as the landholder was entitled 
to this additional payment up to the commencement of the fasli year in thé course of 
"which the estates were taken over by the Government, under the Abolition Act. 

As we pointed out earlier, most of the inam éstates involved i in these proceedings 
-were taken over in the course of fasli 1361. , s 


Obviously there can be no real dispute about what was x pa vae to the institu- 
tion under section 5:of the Rent Reduction oe 1t was a sum which could be compu- 
ted with comparative ease. : ks Ee 1 


What the institution as the landholder of an inam estate is entitled to e that 
estate vests in the Government under the Abolition Act is regulated by section 38 of 
- the Act, the relevant portion of which runs : . E ; 
** 38. Payment of tasdik allowance and additional compensation fo institutions : (1) Where an inam estat 
"or part thereof was held immediately before the notified date by any religious, educational or chari" 


*table institution, the Government shall pay to the institution every year as a tasdik allowance— 
‘(a) in the case of an entire inam estate, the basic annual sum ; ; A F 


* * * * * * 


.Q) Where the tasdik allowance so payable i is less ‘than the difference between— 


- (a) ‘the average net annual income derived by the i institution from all sources.in the estate. . 
A . ., as calculated in the prescribed manner during the five complete fasli years immediately 
preceding the notified date or during that portion of those fasli'years in which the estate. . . . . . 
"was held by the institution, and ' h 


` £ (b) the'income as calculated in the prescribed manner which the institution may be opere 
'to receive from the lands in respect of which it is entitled to'a ryotwari patta, : 


_ the deficiency shall be made good to the institution by the Government every year. 

(8) All amounts which.accrued due to the institution during the.period referred to in sub- 
«section (3), clause (a), shall be taken into account, whether the amounts were actually collected or 
not . . . . eye 

Section 54 of the ‘Abolition Act dd for-the interim payments to the insti- 
tutions till the quantum or the tasdik: allowance payable under section 98 à is finally 
determined. ` 

Instead of a lump sum compensation payable’ in instalments, which the landhol- 
‘ders of even other inam estates were entitled to under the Abolition Act, religious 
cand other institutions which owned inam estates became entitled to the ‘recurring: 
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annual payment which was styled a tasdik allowance. The grant of a tasdik allow- 
ance to such institutidns in lieu of the income they had enjoyed before was not a 

new concept. The basis of calculation of that allowance as compensation for the loss. 
of the inam estates was new and was furnished by section 38. The primary consti- 
tuent of that tasdik allowance was the “‘basic sum" to be ascertained in accordance 
with the provisions of section 31 ofthe Abolition Act. What was payable under section 
38 (1) of the Abolition Act corresponded to some extent to the payments the insti- 

tutions were entitled to get under section 3 (4) of the Rent Reduction Act. Section 

5 (1) of the Rent Reduction Act provided for an additional payment to the institu- 

tion. Something akin to that was the provision for additional allowance under 

section 38 (2) of the Abolition Act. But the schme of sub-sections (1) and (2) of 
section 38 of the Abolition Act was very different from that of sections 3 (4) and 5 (1) 

of the Rent Reduction Act. 


While section 3 (4) of the Rent Reduction Act was linked up with the rents paya- 
ble on ryoti lands reduced under that Act, the statutory concept of the basic annual 
sum in section 31 of the Abolition Act was linked up with the land revenue payable 
on what had been really ryoti lands in the estate after the contemplated ryotwari 
settlement was carried out. "There was a reasonable certainty that the landholder's 
income from the ryoti lands would suffer a diminution, often a drastic diminution,. 
after the rents were reduced under the Rent Reduction Act. It was that diminu- 
tion that was provided against by section 5 (1) of the Rent Reduction Act. It is. 
true the exact rates of ryotwari settlement to be introduced in the inam estates taken 
over under the Abolition Act could not be visualised when sections 31 and 38 (1) of 
that Act were enacted. It should however be remembered that sections 2 and 3 of the: 
Rent Reduction Act had directed in effect the adoption of the ryotwari rates in the 
neighbourhood as the standard. Just as section 3 (4) of the Rent Reduction Act 
did not take into account the income of the institution from such private lands as 
it owned in the inam estate, that income was left out in calculating the basic annual 
sum under section 31 of the Abolition Act. It should be more convenient to refer to 
that as income from private lands, though the statutory provision in section 31 of the 
Abolition Act was.for the exclusion of.the ryotwari demand on the lands for which 
the landholder was entitled to a ryotwari patta which statutory right might be of 
larger ambit in many cases than the right to a patta for private lands. While sec- 
tions 31 and 38 (1) of the Abolition Act excluded in effect the income from the pri- 
vate lands, section 38 (2) made that income from the private lands, one of the items. 
to be taken into account in calculating what an institution could get in addition to- 
the tasdik allowance it was entitled to under section 38 (1). To that extent it radi- 
cally differed from section 5 (1) of the Rent Reduction Act, which as we have poin- 
ted out, left out of account the income from private lands even as section 3 (4) of the 
Rent Reduction Act did. 


Except that both section 5 (1) of the Rent Reduction Act and section 38 (2) of 
the Abolition Act provided for an additional payment, one has no resemblance to the 
other. Unlike section 5 (1) of the Rent Reduction Act section 38 of this Abolition 
Act was confined to Inam estates. What was payable under section 5 of the Rent 
Reduction Act ceased when the inam estate was taken over by the Government. 
What was payable under section 38 (2) of the Abolition Act had to be computed on a 
wholly different basis. "n 

Factually, religious institutions did get in addition to the beriz of the estate based 
on the reduced rent, reduced under the Rent Reduction Act, the additional sum 
for which section 5 (1) of that Act provided. That was also part of the income of 
the institution in the fasli years for which that additional sum was payable. Did 
section 38 (1) or section 38 (2) of the Abolition Act or both provide fon the inclusion 
of that item of income in the annual tasdik allowance payable to the religious insti- . 
tution after it was divested of its inam estate, is the main question, for determina- 
tion in these proceedings. 

What is payable under section 38 (1) of the Abolition Act is the.basic annual 
sum, The computation of the basic annual sum is provided for under section 31 of 
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that Act. What was payable under section 5 of the Rent Reduction Act cannot be 
brought within the scope of items (i) and (ti) of section 31° of the Abolition Act. 
It may not therefore be necessary to set out these provisions. Item (iv) of section 31 
of the Abolition Act runs : f 
i * the whole of the average net annual miscellaneous revenue derived from all other sources 
in the estate specified in section 3, clause (5), but not including lands in respect of which the landholder 
is entitled to a ryotwari patta, as ascertained under section 34.” 
Section 34 specified the years for which the average was to be taken. The relevant 
portion of section 3 (b) to which reference was made in section 31 (iv) of the Aboli- 
tion Act runs: 

“ the entire estate (including all communal lands and porambokes, other non-ryoti lands, 


waste lands, pasture lands, ‘lanka lands, forests, mines and minerals, quarries, rivers and streams, 
tanks and irrigation works, fisheries, and ferries ses y ; 


Miscellaneous revenue was a known revenue concept d a fairlv precise connota- 
tion both in the ryotwari and the estate villages. What were the sources of miscel- 
laneous revenue were also unknown. It was really that that was given statutory 
recognition in section 3 (b) of the Abolition Act. What was payable under section 

5 (i) of the Rent Reduction Act during the interim period between fasli 1357 arid 
bii 1360, that is, up to the commencement offasli 1361 in which most of the estates 
were notified, cannot, in our opinion, be brought within the scope of the miscellan- 
ous revenue, for the inclusion of which in the basic annual sum section 31 (iv) of the 
Abolition Act provided. 


. . As we said, section 38 (1) read with section 31 of the Abolition Act was to a 
considerabale extent analogous to section 3 (4) of the Rent Reduction Act. Both 
provided for the payment to the landholder of what was the beriz of the village which 
constituted the inam estates. They included the rents, or land revenue lawfully 
payable for the time being on what were or had been ryoti lands the cesses 
thereon and the miscellaneous revenue. What was payable under section 5 (1) of 
the Rent Reduction Act was no part of the beriz, either for purposes of section 3 
(4) of the Rent Reduction Act or for those of section 38 (1) of the Abolition Act. : 


The next question is whether the additional sum payable under section 5 (1) of 
the Rent Reduction Act can be taken into account for computing the additional 
payment for which section 38 (2) of the Abolition Act provided. 


The factors to be taken into account for section 5 of the Rent Reduction Act 
were (1) the net income factually derived by the religious.institution from the estate 
in fasli 1357 and in each of the following fasli years ; and (2) the net income the 
institution would have derived from that estate in the given year if the rates of.rent 
had not been reduced, that is, if the Rent Reduction Act had not been enforced. 


The expression “net income derived from .an estate" in item (1) mentioned 
above obviously refers to the net income calculated on the basis of section 3 (4) of the 
Rent Reduction Act. What was payable under section 5 (1) of that Act 
could obviously have no place in the net income or in the notional net income 
referred to in item (2) mentioned above. That net income was in the words of the 
Rent Reduction Act “the net income derived by any religious institution from any 
estate.” 


The language employed in section 38 (2) of the Abolition Act is not identica]. 
The situation and the context were different from those for which section 5 (1) of the 
Rent Reduction Act had to provide. Section 38 (2) of the Abolition Act refers to the 
“average net annual income derived by the institution from all the sources in the 
estate”. We shall presently advert to the significance of the average based on the 
figures of five years. One feature to be considered is whether the expression in 
section 38 (2) of. the Abolition Act “the net annual income derived from all the 
sources in the estate" is of wider amplitude in its context than the stautory expression 
in section 5 (1) of the Rent Reduction Act, “ the net annual income derived from 
the estate.” ‘The submission of the learned counsel for the peiitianers was that 
section 38 (2) of the Abolition Act included within its scope what was payable under 
section 5 (1) of the Rent Reduction Act. Factually it was part of the income of 
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the religious institution in. the relevant years. The learned Advocate-General, 
who appeared for the:State submitted that the sources specified in section .38 (2) 
of the Abdlition Act were sources (i) to (iv) mentioned in section 31 of that Act 
and that in effect both section 5 (1) of the Rent Reduction Act and section 38 (2) 
of the Abolition Act had reference to the same set of sources for computing the net 
income of the landholder. 


At first sight there might appear to be little practical difference between’ the 
two statutory expressions “ income derived from the estate ” and “ income derived 
from all the sources in the estate". It should however be. clear that da ex- 
pression must be given the meaning the context warrants. 


We shall explain the point by an illustrative example. Income from the pri- 
vaté lands owned by the religious institution in an inam estate is certainly i income 
derived from the estate as well as income derived from one of the sources in the 
estate. Yet that that income was outside the ambit of section’ 5 (1) of the Rent 
Reduction Act never admitted of any controversy. The further requirement in 
section 5 (1) “ if the rates of rent had not been reduced under this Act " makes that 
clear. We have pointed out that in the case of private lands there was no rent 
and no occasion for any reduction of the non-existent rates of rent. The income 
. from private lands would appear ‘to be equally outside the scope’ of section 38 (2) 
(a) though that was the only item included in section 38 (2) (b) of the Abolition 
Act. Ifsuch an income had to be included in calculating the average net income 
for section 38 (2) (a) only to deduct it under section 38 (2) (b) the result would be 
totally different from what section 38 as a whole wasintended to achieve. "The addi- 
tional allowance the institution has to get is not.the difference between tlie basic 
annual sum and the average net annual income during the five years that preceded 
the notified date. ` To arrive at what is payable under section 38 (2) we have first to 
arrive at the difference between the average net annual income and computed 
income from the private lands. The next step is to see if the basic annal sum is 
less than that difference; if itis, that deficiency i isto be made up under section 38 (2). 
If the income from the private lands is put in under section 38 (2) (a) and taken 
out under section 38 (2) (b) we would be left only with the average net income from 
all the sources other than the private lands which could in effect only lead us 
to the essence of the basic annual sum that was payable as land revenue on, what 
had been ryoti lands in the estate. Of course the basic annual sum is the gross 
ryotwari demand on such lands less the 34 per cent. which has to be deducted for 
maintenance of sources of irrigation under section. 32 (2) of the Abolition Act. We 
pointed out earlier that the rates of rent payable on ryoti lands reduced under the 
Rent Reduction Act might not eventually accord in every case with the rates finally 
determined at the ryotwari settlement which was to follow the vesting of the estate 
in the Government. Still we cannot forget the assumption that underlay the scheme 
of the Rent Reduction Act especially sections 2 and 9 thereof, that the rents would 
be reduced to bring them to the extent possible in conformity with the prevalent 
ryotwari rates in the neighbourhood of the estate. It is apparently on this basis 
that the beriz or demand, based on the reduced rates of rent, furnished the main 
factor for the computation of the interim payment under section 54 of the Abolition 
Act subject to final adjustment when the ryotwari demand was ascertained after 
the settlement. If the Legislature had in view that the eventual ryotwari demand . 
on what had been ryoti lands would not be very different from the beriz or demand 
worked out on the basis of reduced rents under section 3 (4) of the Rent Reduction 
Act, what was it the Legislature intended as compensation to the religious institutions 
that had owned inam estates in addition to the basic annual sum payable as tasdik 
allowance.? Of course, the intention of the Legislature has to be gathered primarily 
from the words of the statute, in this case the words used in section 38, and i in parti- 
cular those: in section 38 (2) (a) of the Abolition Act. 


The policy that underlay section 5 of the Rent Reduction Act was obviously. 
to stabilise at least for the interim period the income of ‘the religious institution-at - 
the levels that prevailed in fasli 1356 and before, when the original and the contract 
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rates of rents applied to the ryotilands. As we said the rent from the ryoti lands 
was a comparatively static factor in the annual income of the institution. The 
other main item, income from the private lands, was left out of consideration and. 
remained unaffected by the Rent Reduction Act. Does the scheme that car be. 
gathered from. the words of section 38 of the Abolition Act give any indication that 
that principle was abandoned even with reference to.the inam estates alone to 
which section 38 was confined? Was it the intention of the Legislature, unequi- 
vocally expressed in section 38 of the Abolition Act, that the tasdik allowance should 
be lower than the lawful income in fasli 1356. ‘These are among the aspects of 
the question to be considered. 

The prominent feature of section 38 (2) of the Abolition Act was that, while 
section 5 of the Rent Reduction Act in effect wholly ignored the income from the 
private lands, section 38 (2) (5) directed that the income from private lands should 
be one of the factors for determining the quantum of the. additional allowance. 
Under the Rent Reduction Act a religious institution could get (7) the beriz of 
the estate based on the reduced rates of rents for ryoti lands, (i) the 
income from the private lands, and (i) if the beriz calculated on ‘the 
original and contract rates of rent which were those that prevailed 
in fasli 1956, was higher than the reduced beriz in item (i) above, 
then the difference between the two. All this at least factually constituted the 
annual income of this institution. What the iristitution can get under the Abolition 
Act is; (1) the basic annual sum which in effect is the reduced beriz, the beriz made ' 
up of the ryotwari demand of what had been ryoti lands computed on the basis 
of the ryotwari rates introduced after settlement operations had been carried out, 
which were necessarily expected to be lower than the fasli 1356 level of rents; 
(2) the income from the private lands for which the landholder was entitled to 
a ryotwari patta, which in effect meant that, instead of holding those lands free of 
all rent, the landholder would have to pay land revenue, thereby diminishing his 
net income from the private lands, and (3) the additional allowance for which pro- 
‘vision was made in section 38 (2) of the Abolition Act. If the expression “average. 
net annual income derived from all the sources in the estate" in section 38 (2) (a). 
meant in effect only the basic annual sum, it would have been easier for the Legis- 
lature to have said so. The difference between the beriz of the village excluding 
the demand of the land revenue payable on what had. been private lands which. 
would be the basic annual sum computed on the basis of section 31 and the beriz 
calculated on the basis of the reduced rents in section 3 (4) of the Rent Reduction 
Act would have, in most cases, been negligible, and would not have necessitated 
recourse to the elaborate formula of “average net income derived from all the sources. 
in the estate ", 

The five year period for which the averages had to be taken was from fasli 
1956 to fasli 1360 in the case of the inam estates taken over in fasli 1361. We should 
remember that the expectation was that all the inam estates would be taken over in. 
the course of fasli 1361. Of these years, the.beriz for fasli 1356 alone was based. 
on the original rates of-rent. Apart from the income from the private lands that. 
was the main income of the institution. The income for the next four faslis was- 
made up of the, beriz based on the rates reduced under section 3 (4) of the Rent 
` Reduction Act and the allowance in section 5 (1) of that Act, which brought up: 
the amount to the normal beriz, e.g., the beriz of fasli 1356. 

The very concept of average appears to us to be a clear indication of the in-- 
tention of the Legislature which enacted section 38 (2) (a) of the Abolition Act, that. 
what it had in view was the factual income of the religious institution in the five; 
faslis that proceded fasli 1361, the fasli year in which the estate was notified under: 
the Abolition Act. Averaging again is not a new concept in tenancy legislation. 
Averages are taken of years which. have much in common with each other, in. 
other words, of years normal but for ordinary seasonal fluctuations. From the point 
of view of the institution whose interests the Legislature intended to protect, there- 
can be little in common between fasli 1356 and each of the four, succeeding faslis,, 
when the rates,of rent were reduced, and often drastically ‘reduced, by operation. 
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of law. The guarantee against the loss expected by that statutory reduction was 
the provision in sectios 5 (1) of the Rent Reduction Act. Unless that amount also 
is taken into account, the average for which section 38 (2) (a) of the Abolition 
Act'provided can have little meaning. 

It is against this background we have to determine the scope and content of 
the statutory expression in section 38 (2) (a) of the Abolition Act “ the average net 
annual income derived by the institution from all the sources in the estate ?, which 
was obviously and designedly different from the expression in section 5 (1) of 
the Rent Reduction Act, and further which was to provide for a wholly different 
situation. : 

The learned Advocate-General pointed out that the additional allowance 
for which section 5 (1) ofthe Rent Reduction Act provided was only a statutory 
right from the view point of the institution and a statutory liability imposed on 
the Government and he urged that it could not be viewed as income from any source 
in an estate. It is true that payment which the Government undertook did not 
come out of anything the Government itself could collect from the estate under 
section 3 (4) of the Rent Reduction Act, and that it had to come out of the con- 
solidated fund of the State. But that appears to be of little relevancy in deciding 
what the Legislature intended to signify by the expression “ income from all the 
sources in an estate”. The right and the corresponding liability created by sec- 
tion 3 (4) of the Rent Reduction Act were also statutory though it imported the 
‘fiction of a‘statutory agency. So was the liability imposed by section 39 (1) of 
the Abolition Act. For at least four of the five year period specified in section 38 (2) 
(a) of the Abolition Act, the right to receive the income was statutory and the 
Tiability of the Government to pay that amount was also statutory. All the payments 
had to be made by the Government out of the consolidated fund. It should be 
remembered that the liability of the Government to pay was independent of the 
collections it made, either under the Rent Reduction Act or under the terms of 
the Abolition Act. The receipts went into the consolidated fund. The statutory 
payments were out of that fund. Both section 5 (3) of the Rent Reduction Act 
and section 38 (3) of the Abolition Act made the accrual and not the actual receipt 
the basis for computing the net income of the institution. In our opinion the real 
test is, would the institution have been entitled to any of these payments had it 
not owned the estate? First the right to collect rents vested in the Government 
under the Rent' Reduction Act. "Next the estate itself vested in the Government 

ander the Abolition Act. The right of the institution as the landholder to receive 
any amount as income was thereafter only a statutory right. That was a right 
that flowed from the ownership of the estate. Independent of the ownership 
-of that estate the institution could have no right to receive any payment from the 
"Government. Once again we have to emphasise that factually what the insti- 
tution was entitled to receive under section 5 (1) of the Rent Reduction Act was 
its income. Equally factually it was income that the institution became entitled 
to because it owned that estate. In the context of section 5 (1) of the Rent Re- 
duction Act, the additional allowance paid under that sub-section stood excluded 
from ‘the income derived from the estate”. "The context of section 38 (2) (a) 
of the’ Abolition, Act demands, in our opinion, the inclusion of that allowance in 
the net income derived by the institution during the four relevant faslis. Other- 
wise the scheme and policy that underlay section 38 of the Abolition Act can have 
no real significance. We may point out that, if the intention of the Legislature was, 
as the learned Advocate-General contended it was, to limit “all the sources in the 
estate " as the expression stands in section 38 (2) (a) of the Abolition Act, to the 
sources specified in clauses (7) to (iv) of section 31, it could easily have said so, even 
. as the Legislature referred to section 3 (b) when it referred to the sources of 
miscellaneous revenue in section 31 (iv) of the Abolition Act. ] 

Despite the definition of “ estate " in section 2 (3) of the Abolition Act, to 
construe that expression and to confine it strictly to the geographical or territorial 
"unit in the context of section 38 (2) (a) would be really to ignore the realities. The 
estate as such ceased to exist in the eye of law on the date it was notified, and sec- 
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tion 38, provided for what was to follow. ,, The income. from: the.sources in the estate 
at that stage could not mean income directly springing from the soil of the territorial 
unit that had been an estate. Even before the date of that notification undet 
the Abolition "Act to the institution ‘thie’ estate” represented to a considerable . 
extent only, the right to receive the statutory payments for which:section 3 (4). and. 
section 5 of the Rent Reduction Act provided. Payments under section 3 (4) were 
substituted, for. the rents’ which , of course could be strictly called income from a 
source in the : estate. ` If inconie received, under section 3 (4) could be viewed as 
income, from à source in an estate, it is doing’ no violence to the language employed 
in, section 38 (2). (a) of the Abolition Act to look upon the payment under section 5 
(1) of thé Rent Reduction Act also, as “income from sources in the estate ”, the 
main right at that stage in the estate, inclusive of all the sources of income, being 
only the right to receive payments out of the consolidated fund for which the statute 
provided. “As we'said the real test should be, was it a payment which became a 

‘receipt of income in the hands of the institution, correlated to the ownership of 
what was an estate as defined by the Estates Land Act. That test; in our opinion, 
was parsica by what was payable under section 5 (1) of the Rent Redachon Act. 


D 


Though the ultimate result of the construction peels on the relevant statutory 
expression may have no bearing on the process of construction itself, we shall set 
‘out the results that would follow-in the case of one of the inam estates by the adoption 
of the construction each side suggested of the statutory expression in section 38 (2) 
(a) of the: Abolition, Act.- The data sheets for Vethioor and some other villages 
were furnished to us. In the case of Vethioor the total income derived by the 
institution during all the five years that preceded fasli 1357 when the Rent Reduction 
: Act came into force was the unreduced beriz, i:e., Rs. 38,869-10-1. "The unreduced 
beriz of fasli 1356 and the reduced beriz of the next four faslis the five-year period for 
which section 38 (2) (a) ofthe Abolition Act provided—amounted to Rs. 16,020-14-5 
of this, the beriz for fasli 1956 alone was: Rs. 8,234-4-0 more than half the . total. 
During the four. years faslis 1357 to 1360; the additional allowance payable under 
section 5 (1) of the Rent Reduction Act amounted to Rs. 26,070-14-0. Certain 
allowances for the statutory deductions had to be made from 16,020-14-5. There- 
after the total net income for the five years fasli 1356 to fasli 1360 amounted to 
‘Rs. 12,599-13-0 which was without taking into account the additional allowances 
paid for four ‘of the fasli years under section 5 (1) of the Rent Reduction Act. If 
that was also taken into account, the income the institution was actually entitled 
, to during the five years was Rs. 38,670-11-0, what we referred to earlier as the factual 
income. ‘That corresponded in.reality to the total'of the five years that preceded 
fasli 1357. ‘Taking into account the payménts both under section.3 (4) and sec- 
tion 5 (1).of the Rent Reduction Act.the average net annual income, the factual 
income was Rs. 7,734-2-2. If, however, the income factually received under sec- 
tion 5 (1) of the Rent Reduction Act is left out, the average would work out only 

‘to Rs. 2,519-15-5. For the interim payments permitted under section 54 of the 
Abolition Act what was’ payable as tasdik allowance under section 38 (1) of the 
Abolition Act was computed as Rs. 2,017-14-1, That as the data sheet showed 
bore a close resemblance to the reduced beriz during each of the fasli years 1357 
to 1360. On the assumption that the amourits’ payable under section 5 (1) of the 
Rent Reduction Act should be ignored for computing the additional allowance 
payable under section 38 (2) of the Abolition Act that additional. allowance was 
computed at Rs. 455-1-9. Thus the interim payment was made up of Rs. 2,017-14-1 . 
plus Rs: 455-1-9.’ Instead of Rs. 455-1-9 that ‘was’ computed as allowance 
permissible under section 38 (2) of the Act, a sum of Rs. 5,716-4-1 would have to 
be paid, were the:additional payments. under section 5 (1) of the Rent Reduction 
Act to be-taken intó account. This made a difference of Rs. 5,261-2-4 each year 
to the institution. ‘That would. be the loss tested by the factual income derived by 
the institution in the period ‘that: preceded fasli 1361, when the estate was notified 
and that would be the extent of this loss in the fasli years that followed the noti- 
fication of the:estate. We find it difficult to accept that’such à drastic reduction 

10 
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in income was what the Legislature contemplated when it enacted section 38 (2) 
of the Abolition Aet. 


. Both in the affidavit in support of the petitions, and during the course of the 
arguments of the learned counsel for the petitioners reliance was placed on the 
wording of the Forms which formed part of the Rules framed by the Government 
to give effect to section 38 (2) of the Abolition Act. During the course of arguments 
the learned counsel realised that the wording of these Forms was changed with re- 
trospective effect by a subsequent amendment of the Rules. Neither the original 
set of Forms nor the amended set of Forms can be of any real significance in de- 
fining the statutory concept of “ income derived from all the sources in the estate ” 
as embodied in section 38 (2) (a) of the Abolition Act. 


In the counter-affidavits filed on behalf of the Government, a preliminary. 
objection was taken to the maintainability of these applications under Article 226 
‘of the Constitution for the issue of a writ of mandamus. ‘That objection was not 
persisted in and the learned Advocate-General represented to us that the Govern-' 
ment also would welcome an adjudication of the real questions at issue between 
the parties in these proceedings. ` 


One feature of the case we have to point out at this stage. Though we have 
discussed so far the scope of section 38 of the Abolition Act, what is payable at this 
stage to the institutions which the petitioners represent is the interim payment for 
which section 54 of the Act provides. As section 54 itself directs, the interim pay- 
ment has to correspond at least on a rough calculation to the payment for which 
section 38 of the Abolition Act provides. As a basis for that rough calculation 
the beriz arrived at under the Rent Reduction Act provisionally took the place of ` 
the anticipated ryotwari demand for which provision was made in section 31 of 
the Act. The other :ources of income had also to be taken into account for 
computing the interim payments under section 54 of the Act. 


Admittedly the Government declined to take into account the payments to 
which the institutions were entitled under section 5 (1) of the Rent Reduction Act 
in computing, even on a rough calculation, the amounts payable to each of these 

- institutions under section 38 (2) of the Abolition Act. It was a statutory duty imposed 
on the Government.by section 38 (2) read with section 54 of the Abolition Act. 
'To discharge that statutory duty the amounts lawfully due to the institutions have 
to be correctly computed. That obligation can be enforced by the issue of neces- 

'sary directions by this Court. j 

The rule in each of these cases is made absolute, and there will be a direction 
in each of these cases, to the Government to compute on a correct basis the amount 
lawfully payable to each~of these institutions under section 38 (2) of the Abolition 
Act in the light of the observations in this judgment. There will be no order as 
to costs. - Š : 

V.S. — ———— . Petitions allowed: Rule made absolute. 


y 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
Present :—MR. Justice RAJAGÓPALAN AND Mm. Justice RAMACHANDRA IYER. 


Management of Western India Match Co. .. Petitioner® 
v. 
'The Industrial Tribunal, Madras and another .. Respondents. 


Industrial Disputes Act (XIV of 1947)— Award by the Industrial Tribunal—Denial of opportunity to place 
evidence in proof of case pleaded—E ffect. : 
Constitution of India (1950), Article 226— Petition to quash the Award of Industrial Tribunal after leave 
to appeal against the Award was refused by the Supreme Court under Article 136— Jurisdiction of the High Court 
` under. i . 
The workmen were given a store purchase quota which enabled them to purchase at the stores 
' maintained by the Management, essential and. other commodities at the pre-war prices upto the 
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limit of the quota allotted to each of them. The minimum quota allotted to a workman was Rs.19- 
The fixation ofa wage structure which provided for cash payments of basicwages and déarness allow- . 
ance was the subject-matter of an Industrial Disputes (LD. No. 6 of 1953). How persons in 
receipt of quotas above Rs. 13 should be compensated by the Management for the loss ofthat 
excess quota was not the subject-matter of the Award in I.D. No 6 of 1953. This question was 
referred for adjudication in I.D. No. 9 of 1957. During the proceedings before the Industrial 
Tribunal in I.D. No. 9 of 1957 the Management pleaded that an agreement had been arrived at 
between the Management and the workmen before the Concilation Officer. The agreement con- 
sisted of two parts: (1) The method of evaluating the loss; (2) Rates at which compensation 
should be paid for the evaluated loss. The Management desired to examine the Conciliation 
Officer to prove that there had been an agreement on both the points. The Tribunal in rejecting 
that request recorded a finding that there was no such agreement on the methcd to bé acc ptecfor 
evaluation. The writ petition was filed after the Supreme Gourt had refused to grant leave to 
appeal under Article 136 of the Gonstitution against the Award in I.D. No. 9 of 1957. 

Held : The finding that there was no agreement on the method to be adopted for evaluation 
was vitiated because the petitioner was not given an opportunity it was entitled to, to place all the 
relevant evidence bearing on the point on record. If there had been an agreement that would 
have been a relevant factor for the Tribunal to take into account. The refusal to examine the 
Gonciliation Officer amounted to a denial of such opportunity. 


That the Supreme Gourt declined to exercise its discretion in favour of the petitioner to grant 
leave to appeal against the Award under Article 136 of the Gonstitution isa factor that ought to be 
taken into account when the High Gourt is called upon to exercise the discretion in favour of inter- 
ference with the Award under Article 226 of the Gonstitution on scme of the very grouncs :pecifcd 
in the application for leave to appeal that failed. It would not be proper exercise of discretion to 
interfere and set aside the Award by the issue of a writ of certiorari. 5 


The extreme contention that once the aggrieved party had had recourse to Article 156 of the 
Gonstitution though it had failed, the High Gourt would have no jurisdiction to grant a rule nisi 
under Article 226 has to be rejected. That the Supreme Gourt declined to exercise its discreticn in 
favour of the petitioner under Article 136 would not affect the jurisdiction vested in the High Gcurt 
under Article 226 andthe existence of an alternative remedy would be avery relevantíactor in 
deciding whether the discretion to grant the relief'under Article 226 would be exercised in a given 
casc. ; 


Petition under Article 226 of the Constitution of India praying that in the circum- 
stances stated in the affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records in I.D. No. 9 of 1957 and quash the Award, 
dated 25th July, 1957 of the Industrial Tribunal, Madras. 


The Advocate-General (V. K. Tiruvenkatachari), for Messrs. King and Partridge, 
for Petitioner. 


V. Ramaswamy, for the Additional Government Pleader (K. Veeraswami), 
D. Padmanabhan and B. Kalyanasundaran, for Respondents. 


The Order of the Court was made by 


Rajagopalan, J.—The petitioner, représenting the Management of a Match 
Factory at Madras applied under Article 226 of the Constitution for the issue of a 
writ of certiorari to set aside the Award of the Industrial Tribunal, Madras, dated 
25th July, 1957, in I.D. No. 9 of 1957. In view of the peculiar feature of this applica- 
tion that it was filed after the petitioner had failed to obtain leave of the Supreme 
Court to prefer an appeal under Article 136 of the Constitution against the Award in 
I.D. No. 9 of 1957 the application came up before a Division Bench even at the 
initial stage, when a rule nisi was ordered to issue. 


Over 1,600 workmen were employed in the petitioner's factory. In addition to 
the basic wages each of the workmen was given (1) dearness allowance calculated at 
two annas in the rupee on the basic wages ; (2) a grain allowance of Re. 1-9-0 in 
cash ; and (3) a store purchase quota. "The last enabled a workman to purchase at 
the stores the factory maintained essential and other commodities at pre-war prices 
upto the limit of the quota allotted to him, The minimum quota allotted to each 
of the workmen was Rs. 13. 1,460 of the workmen received this minimum quota. 
"The quota allotted to 202 others who belonged to the artisan class, ranged from 
"Rs. 14 to Rs. 26. The employer and the employees both preferréd a wage struc- 
ture which provided for cash payments of basic wages and dearness allowance. 
"I hat question was referred to the Industrial Tribunal at Madras (I.D. No. 6 of 1.953). 
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The Award of the Industrial Tribunal in I.D. No. 6 of 1953 directed paymént of dear- 
ness allowance on the basis of the cost of living index calculated at 4 annas 1 pie per 
point with the index at 355 the dearness allowance payable under the terms of the 
Award amounted: to Rs. 64-9-0 a month. Some other features of the Award have to 
be noted even at this stage. The cash dearness allowance was payable to all work- 
.men. Secondly what all the workmen lost thereafter was the right to the basic 
minimum quota of Rs. 13. We have pointed out that 202 of the workmen were in 
receipt of quotas above Rs. 13. How each of them should be compensated by the 
Management for the loss of that excess quota was not the subject-matter of the Award 
in I.D. No. 6 of 1953. Even before the Industrial Tribunal, the Management 
offered to devise later an acceptable formula for the loss of the quota above the 
minimum of Rs. 13. What the Management stated in the counter-statement it 
filed in I.D. No. 6 of 1953 was : 


“Men who are getting varying stores quotas ranging from Rs. 14 plus Re. 1-9-0 to Rs. 26 plus 
"Re. 1-9-0 are mostly time-rated artisans who are given increased stores quota for efficiency. Those 
who are'affected by the proposed concession will be compensated in some manner according to the 
merits of each case, except by way of cash dearness allowance." 
That even that undertaking should be made part of the Award was one of the claims 
of the workmen in the appeal that they filed against the Award in I.D. No. 6 of 1953. 
That appeal, however, failed. One other feature to be noted is that the cash dear- 
ness allowance, which did away with the store purchase quota up to Rs. 13, was 
based on the cost of living index and not on the evaluation of the lost quota right in 
terms of money. 


Even before the disposal of the appeal preferred by the workmen against the 
Award in I.D. No. 6 of 1953, in May, 1954, itself the Management took steps to imple- 
ment the assurance it had given during the pendency of that dispute to compensate 
the workmen for the loss of the quota above the basic minimum of Rs. 13. The 
-Management claimed that there were 202 workmen in that category. Eventually 
the workmen claimed that there were 222 such workmen. It may not, however, be 
necessary for us to fix that number with precision. The proposal of the Management 
"was embodied in its memorandum, dated 6th May, 1954. It consisted of two parts. 
"The first part which provided the basis for the evaluation of the quota is best set out 
in the words of the Management: 


* In pursuance of the above undertaking we have worked out the value received by workers 
from those who purchased the stores and added the cash dearness allownace paid to them and against 
this total amount a comparison was made against the cash dearness allowance that was paid to them 
for November, 1954. The cash value of re-sale was assessed as follows : 

(a) First Rs. 10 at Rs. 3-8-0 per rupee. 
(b) Rs. 1x1 to Rs. 15 at Rs. 3 per rupee. 
(c) Rs. 16 and above at Rs. 2-8-0 per rupee. " 


We will quote an example of the actual working of a worker who drew Rs. 14 stores quota plus 
Re, 1-8-0 plus Re. 1-0-0 :— 


' First Rs. 10 at Rs. 3-8-0 per rupee .. Rs 3520-0 
Rs. 11 to Rs. 15 at Rs: 3 per rupee ++ o, — 15-0-0 
Re. 1-8-0 at Rs. 2-8-0 per rupee e) $-212-0 


53-12-0 


Against this cash value which he received from the traders we are now paying Rs. 64-9-0 or 
"Rs. 10-13-o more. Therefore this worker has not lost anything but is benefited to the extent of Rs. 
10-13-0."* 

The basic assumption of this proposal appears to have been that a workman did 
not utilise the full store purchase quota to purchase articles for his consumption alone, 
but that articles purchased at the concessional pre-war rates were subsequently sold 
at market price or less ; and further that this abuse of the quota system was likely to 
be more pronounced in the case of the workmen who were in receipt of a quota above 
the minimum of Rs. 13. Based on the proposal set out above for evaluating the loss 
of the quota in excess of Rs. 13 was the second part of the proposal, to quantify the 
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amount of compensation with a slab basis. To quote again the words of the Manage- 
ment : i . A . @ 


“ In terms of this calculation there are only 29 time-rated workers who have lost amounts rang- 
ing from annas seven to Rs. 24-11-0. In order to find a common factor and to give the benefit even 
to those who lost smaller amounts, we have evolved the following three slabs, viz., : 


(i) Those who lost from 7 annas to Rs. 5 |. Rs. 2 
(ii) Those who lost from Rs. 5 to Rs. to vee op 
(iti) Those who lost from Rs. 10 and over sary 13340. 


Thus, according to the Management only 29 of its workmen would be entitled to 
any further compensation besides the dearness allowance they had already become 
entitled to under the Award in I.D. No. 6 of 1953. From the report of the Assistant 
Commissioner of Labour, who acted as the Conciliation Officer, dated 20th Decem- _ 
ber, 1954, it would appear that at that stage the workmen accepted the basis of 
evaluation proposed by the Management, but that they only wanted compen- 
sation at rates higher than those proposed by the Management. The Conciliation 
Officer reported to the Government on 20th December, 1954 : . 

** Y made certain recommendations regarding compensation to those who had increased stores 
quota formerly. The parties agreed before me that this item should be treated as settled on the 
following terms namely, those who lost from 7 annas to Rs. 5 should be compensated to the extent 
of Rs. 3. Those who lost from Rs. 5 to Rs. 10 to the extent of Rs. 7-8-0 and those who lost over Rs. 10 
should be compensated to the extent of Rs, 12-8-0°’. 


The Management claimed that it implemented this agreement by issuing orders on 
28th December, 1954; to pay the workmen in accordance with the modified slabs 
of compensation. In his letter, dated 24th June, 1955, the Secretary of the Work- 
men’s Union informed the Management : 


** We have agreed to. the Gonciliation Officer's recommendation in regard to compensation for 
stores quota "*. i . 
In that letter and in the next, dated 21st November, 1955, the Secretary claimed that 
there were yet some more workmen who had to be compensated, apparently on the 
agreed formula as revised by the Conciliation Officer. In his further letter, dated 
r6th December, 1955, the Secretary referred to the arrangement reported by the 
Conciliation Officer on 2oth December, 1954 as “the Conciliation Award.” 


In his report to the Government, dated 29th April, 1957, the Conciliation 
Officer traced in some detail the events that preceded the settlement which he 
claimed to have effected on 20th December, 1954 and 


“The statement showing the method of calculation of the loss and the rate at which compensa- 
tion was to be paid was given to the Union. The modification finally suggested by the Goncilation 
Officer was only in the rate of compensation and not in the method ofarriving at the loss. ‘The matter 
was settled when the parties accepted the modification. When the Union complained in November, 
1955,regarding the payment of compensation to four workers, it proceeded on the basis that the others 
had already been paid or were not eligible for the compensation. It is not now open to the Union 
to agitate for a modification of the method of calculation of the loss to be compensated. The demand 
should be considered belated and not in accordance with the agreement." 


That, of course, set out only the point of view of the Management which the Concilia- 
tion Officer contrasted with that put forward by the workmen ; and he eventually 
reported that it was not possible to bring about a settlement between the parties. 


On 14th May, 1957, the Government referred to the Industrial Tribunal as an 
industrial dispute for adjudication the question of the “‘calculation of the loss sus- 
tained by the workers who were formerly drawing stores quota of more than Rs. 13.” 
(The quotation is from the headnote of the Award in I.D. No. 9 of 1957). 


During the proceedings before the Industrial Tribunalin I.D.No. 9 of 1957 the 
petitioner pleaded that an agreement had been arrived at between the petitioner and 
the workmen before the Conciliation Officer. It should be noted at the outset that 
this alleged- agreement did not conform to the requirements of section 12 (3) of the 
Industrial Disputes Act, and it did nottherefore come within the scope of a binding 
and enforceable settlement within the scope ofsections 18 and 19 of the Act. The factual 
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existence of an agreement was, however, pleaded, and as that was denied, the 'Tribu- 
nal had to decide whtther there had been any agreement, and if so what its terms 
were. The agreement pleaded by the Management consisted of two parts: (1) the 
method to be adopted to evaluate the loss of quota rights above the minimum of Rs. 
19, which minimum had merged in the cash dearness, allowance, and (2) the rates 
at which compensation should be paid for that evaluated loss. The petitioner desired 
to examine the Conciliation Ofücer to prove that there had been an agreement on 
both the points. The Tribunal in rejecting that request recorded : 


*"Then Mr. Doraiswami (counselfor the Management) contended that the method of calculation 
which he is contending for had already been the subject-matter of agreement between the parties 
before the Conciliation Officer and in fact he wanted to have that officer examined as a witness. But 
having regard to the fact that the agreement has been recorded by him in some of his letters and it 
is only a matter of construction I have not thought.it necessary to examine that Officer "*. 


The Tribunal eventually found : 


“It will therefore be seen that except for the arrangement fixing the limits in regard to the pay- 
ment of the loss there was no agreement between the parties to the method of calculation of assessment 
of the loss incurred by these employees **. 


“The Award of the Tribunal was’: 


“With reference to the large body of employees who drew the minimum store quota of Rs. 1g the 
Award passed by the Tribunal in the previous reference LD. No.6 of 1953 will govern. With reference 
to the other employees, limited in number, who were drawing over and above Rs. 19 store quota, 
their loss must be compensated by the company in terms of the undertaking they had given in the 
counter-statement filed in the previous reference. The loss will be determined in terms of the store 
quota, that is to say, if the employee was drawing say Rs. 14 or Rs. 15 then his loss will be Re. 1 
or Rs. 2 store quota by deducting the minimum Rs. 13. That will be his loss in terms of the store 
quota, but in terms of cash at the post-war price, that loss must be multiplied 34 times; that is to say, 
if the difference in store quota is Re. 1 his loss would be Rs. 3-8-0 if his loss is Rs. 2 stores quota his 
loss would be Rs. 7. Having thus ascertained the loss, what is the amount of compensation to be 
paid to him will be determined in terms of the agreement between the parties before the Goncilation 
Officer in December, 1954 ; that is to say, if the loss is between seven annas and Rs. 5 the maximum 
compensation payable will be Rs. 3 and if the loss is between Rs. 5 and Rs. 10 the maximum ccmpen- 
sation will be Rs. 7-8-0 ; and if the loss should exceed Rs. 10 the maximum compensation would be 
Rs. 12-8-o. In this connection it is necessary to clarify one point, that within the ambit of those 
limits compensation payable to the employee will always be the actual loss sustained by him, but 
subject to the maximum mentioned in each of those limits ; that is to say, within the first group it 
would not mean that if the loss is 7 annas he would get a compensation of Rs. 3. It means he will 
get only a compensation of annas 7." 


The main ground on which the learned Advocate-General who appeared for the 
petitioner, challenged the validity of the Award was that the Tribunal had denied 
the petitioner a real and effective opportunity to prove his case as a whole. Linked 
up with that was the further contention, that that denial resulted in a misconstruc- 
tion of the scope of the agreement which the Tribunal limited to the quantification of 
the compensation, independent of the evaluation which was also to serve as the basis 
of that quantification. The learned Advocate-General pointed out that it was of 
course open to the Tribunal to base its Award on factors other than the agreement, 
even if the agreement pleaded by the petitioner was factually true. As we have already 
pointed out, that agreement was not reduced to writing and signed by both the parties, 
the Managment and the workmen, and it did not therefore satisfy the requirements 
of section 12 (3) of the Act. In that case both the sides would have had to be given 
opportunities to place the evidence on record on which could be based findings on 
both the points in dispute, the basis of the evaluation and the quantum of compensa- 
tion. There was.no occasion for the petitioner to seek such an opportunity, because 
attention was focussed at tha: stage only on the question whether there had been any 
agreement and if so what its terms were. The learned Advocate-General submitted 
that if factually at least the petitioner proved that the agreement covered both the 
points the Tribunal would have had to consider whether the whole of that agreement, 
both parts thereof, could be made the basis of its Award, or whether the Award 
should bé independent of that agreement or any part thereof. It was on the ground 
that there had been no agreement about the method of evaluation that the Tribunal 
directed that every rupee of the quota above Rs. 13 should be valued at a flat rate 
of Rs: 3-8-0; The learned Advocate-General complained that the petitioner had not! 


j 
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been given a real and effective opportunity to prove that the agreement covered 
also the method of evaluation, and the evidence of the Conciliatton Officer would have 
. helped the petitioner to establish his case.: The probative value of that evidence of , 
course was wholly for the Tribunal to determine, but it erred in altogether shutting ` 
out the evidence. Such were the signent of the learned Advocate-General. 


We shall deal later with the contention of the learned counsel for the respon- 
dents-workmen that the petition was not maintainable, and that it should be dis- 
missed on that basis without going into the merits of the contention put forward by 
the petitioner. Independent of that line of argument the learned counsel for the. 
respondents urged that theré was ‘material on which the Tribunal could find that 
"while there was no agreement.on the question of the method of evaluation there was 
an agreement over the rates at which tlie loss after s a proper evaluation should be 
compensated. ; , 


The Tribunal of course was not bound by the strict rules of procedure and evi- 
dence applicable’to a civil Court. If, for example, the agreement in question had. 
ibeen reduced to writing and signed by the parties thereto, even the stricter procedure 
applicable to the civil Courts would have justified, save in exceptional circumstances, 
for which the law of evidence provides, a refusal to-permit parole evidence to inter- 
pret the terms of the agreement. ‘There was no such formally drawn up agreement 
in the present case. The existence of the agreement and the terms thereof had to be 
gathered from the correspondence, letters written by the Management, Union and 
the Conciliation Officer: Whether in fact an` agreed method of evaluation was 
one of-the terms of that agreement.was what the Tribunal had to decide. The ques- 
tion at issue was thus one of fact and not the interpretation of a clause the existence of. 
which was itself not in dispute. The contention of the learned Advocate-General 
appears to us to be well-founded that the petitioner had not been given a real and 
effective opportunity to prove a fact pleaded by the petitioner, that the method of 
evaluation had never been in dispute during the proceedings before the Concilia- 
tion Officer, and that both parties had accepted at, that stage the basis of evaluation 
proposed by the Management. Of course, as we pointed out, even if the Tribunal 
was satisfied that in fact the method of evaluation had been agreed upon at that stage, 
it was open to the Tribunal to discard that basis and rest its award-evaluation at a, 
flat rate of Rs. 3-8-0 per quota rupee on other factors. That was not what the Tri- 
bunal did. It recorded a finding that there was no agreement on the method to 
be adopted for evaluation. That finding was vitiated, because the petitioner was 
not given an opportunity it was entitled to, to place all the relevant evidence bearing 
on that point on record. Again we would like to make it clear that we are not con- 
cerned with the question, what was the proper method of evaluation. That was 
wholly for the Tribunal to decide on the material the parties were entitled to place 
before it. Ifthere had been an agreement, that would have been a relevant factor 
for the Tribunal to take into account. Was there an agreement, and not its pro- 
bative value was the first of the questions to be decided. The Tribunal decided 
that question of fact without giving areal and effective opportunity to the peti- 
tioner to prove the case pleaded by it. The refusal to examine the Conciliation 
Officer amounted in the circumstances of this case to such a denial:, 

On the finding . we have recorded above, the petitioner. would Haves been 
entitled tothe issue of a writ of certiorari, had there been no ‘other factor to be 
taken into account in deciding whether the petitioner‘should be given relief under: 
Article226 of the Constitution which is essentially discretionary in itsscope. That 
brings us’ to the question, whether the dismissal of the application the petitioner 
preferred to the Supreme Court" under Article 136 of the Constitution, for the 
grant of leave to appeal against the Award of the Industrial Tribunal, should be 
viewed in the circumstances of this case'as a bar to the grant of the relief, to: Which. 
the petitioner would have been otherwise entitled ex debito justitiae:’ - : 
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- The result of the refusal of leave to appeal under Article 136 of the Constitution 
was that there was no appeal. In Venkata Reddi v. Narayana Reddi*, the learned 
Judges quoted with approval the observations of Piggot, J., in Balli v. Nand Lal?. 


** Where an order is appealable only by leave of the District Gourt or of this Gourt, the memo- 
randum of appeal should always be accompanied by a petition for leave to appeal, and it should be 
made clear to the Judge sitting to receive petitions that the appeal is not presented as cne which 
lies as of right." 


When even factually there was no appeal, no question of merger could arise. What 
the position would have been had the Supreme Court rejected the appeal thereby 
confirming the award appealed against, does not therefore arise for consideration. 
The petitioner failed to get leave, and there was no appeal. 


The learned Advocate-General urged that the rejection of the application for’ 
leave could not attract Article 141 of the Constitution. Even impliedly what was 


laid down in the Award could not be viewed as having been laid down by the 
Supreme Court. 


In discussing the scope of the jurisdiction vested in the Supreme Court by 
Article 136 of the Constitution, Mahajan, C.J., said this in Dhakeswari Cotton Mills 
Ltd. v. Commissioner of Income-tax, West Bengal?. 


“Tt is not possible to define with any precision the limitations on the exercise of the discretionary 
jurisdiction vested in this Gourt by the Constitutional provision made in Article 136. ‘The limita- 
tions, whatever they be, are implicit in the nature and character of the power itself. It being an 
exceptional and overriding power, naturally it has to be exercised sparingly and with caution and 
only in special and extraordinary situations.. Beyond that it is not possible to fetter the exercise 
of this power by any set formula or rule ”. 


That was re-stated in Muir Mills Co., Lid. v. Suti Mills Mazdoor Union, Kanpur*, 
where Bhagwati, J., stated at page 1003 : : 


AE eite istae Article 136 has vested in this Gourt exceptional and overriding power to interfere 
where itreachesthe conclusion thata person has been dealt with arbitrarily or thata Gourt or 
Tribunal within the territory of India has not given a fair deal to a litigant.” 


In comparing the powers of the Courts under Article 136 and Article 226 of the 
Constitution, Bose, J., observed in Sangram Singh v. Election Tribunal’. 


“ The jurisdiction which Articles 226 and 136 confer entitles the High Gourts and this Gourt to 
examine the decisions of all Tribunals .o see whether they have acted illegally. The legality of 
xn actor conclusion is something that exists outside and apart from the decision of an inferior 
“Tribunal. It is a part of the iaw of the land which cannot be finally determined or altered by any 
Tribunal of limited jurisdiction. The High Gourts and the Supreme Gourt alone can determine what 
the law of the land is vis-a-vis all other Gourts and Tribunals and they alone can pronounce with autho- 
rity and finality on what is legal and what is not............ LL... Therefore, the jurisdiction of 


the High Gourts under Article 226 with that of the Supreme Gourt above them remains to its fullest 
extent." i 


His Lordship continued : 


“The High Courts do not, and should not, act as Gourts of appeal under Article 226. Their 
powers are purely discretionary and though no limits can be placed upon that discretion it must be 
exercised along recognised lines and not arbitrarily ; and one of the limitations imposed by the Court 
on themselves is that they will not exercise jurisdiction in this class of cases unless substantial 
injustice has ensued or is likely to ensue.” 


The scope of the proceedings under Article 226 of the Constitution is very much more 
limited compared to what the Supreme Court could order in an appeal, once leave 
is granted under Article 136 of the Constitution and the appeal is admitted. 
The grant of leave under Article 136 of the Constitution is, however, essentially 


discretionary. So is the issue of a writ of certiorari under Article 226 of the Constitu- 
tion. That discretion, however, has to be exercised on well-recognised lines. One 


1, (1950) 1 M.L.J. 89. An.W.R. (S.C.) 127: (1955) S.G.J. 214: (1955). 

2. 33 LG. 773. , 1 S.G.R. 991. 

3. (1955) 1 MLJ. (S.G.) 60: (1955) An. 5. (1955) 2 M.L.]. (S.C.) 13: (1955) An. 
W.R. (S.G.) 60: (1955) S.G.J. 122: (1955) 1 W.R. (S.G.) 267: (1955) S.G.J. 431 at 494 
S.G.R. 941 at 949. (S.G.). : 


4. (1955) : MLJ. (S.G.). 127: (1955) 
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of them is that in certain circumstances, for example, where the Tribunal has violated 
principles of natural justice which has, occasioned failure, df justice, the aggrieved 
person is entitled to the issue of a writ ex debito justitiae. Even such a limitation has 
not so far been expressly made applicable by the Supreme Court to the discrétion 
with which it has been vested under Article 136 of the Constitution. f 


The right to apply for the leave to appeal to the Supreme Court under Article 
136 of the Constitution if it could be called a “right” at all—cannot be equated to a. 
right to appeal. Obviously a High Court cannot refuse to entertain an application 
under Article 226 of the Constitution on the ground that the aggrieved party could 
move the Supreme Court under Article 136 of the Constitution. That the Supreme 
Court declined to exercise its discretion in favour of the petitioner by granting the 
leave asked for cannot, in our opinion, affect the jurisdiction vested in the High 
Court under Article 226 of the Constitution. Even had there been a right of appeal 
to any other forum whether it was available or not, the jurisdiction under Article 226 
of the Constitution would be left untouched. It has been consistently held that the 
existence of an alternative remedy is no bar to the assumption of jurisdiction under, 
Artticle 226 of the Constitution, though it would be a very relevant factor in deciding 
whether the discretion to grant the relief would be exercised in a given case. That 
was re-stated by the Supreme Court in .U. P. State v. Muhammad .Nooh!. As the: 
learned Advocaté-General, however, pointed out Article 136 of the Constitution: 
does not really provide a remedy as such as an alternative to what could be granted 
ünder Articlé 226 of the Constitution. ' 

We have no hesitation in rejecting the extreme contention of the learned counsel 
for the respóndent, that once the aggrieved party had had recourse to Article 136 
of the Constitution though it failed, this Court would have no jurisdiction to grant 
a rule nisi under Article 226 of the Constitution. Whether in the exercise of its dis- 
cretion the Court should discharge the rule issued in the present case is, however, a 
wholly different question. i í 

Consistent with the practice of the Supreme Court no reasons were given for the 
refusal to grant the leave the petitioner had sought to prefer an appeal against the- 
Award of the Industrial Tribunal. That does not alter the fact that leave was refused. 
That would imply that their Lordships of the Supreme Court were not satisfied that 
ex facie the Award there was any indication of any failure of justice. No doubt the 
petitioner averred in the memorandum of appeal submitted along with the appli- 
cation for leave to appeal. ES 

A Bus v emted d added: even if the Tribunal was in doubt the proper course was to examine the 


Gonciliation Officer to verify whether the agreement was both regarding calculation of the loss and 
the compensation to be paid or any one of them. i 


6. The Tribunal should have given effect to thë entire agreement or in the alternative: 

should have considered the entire question de novo. 
* * * * 2o0* * o~ 

8. The Tribunal was in any event in error and acted without jurisdiction in refusing thë 
petitioner permission to call and examine the Assistant Gommissioner of Labour, especially in view 
ofthe fact that although the position was clear, doubts were raised as to the points which "were 
agreed to before him by the parties," ; 
In the absence of any express. findings recorded by the Supreme Court we considered 
ourselves free to examine the correctness of these contentions. Still the position is, 
that though these were among the grounds on which the petitioner sought leave under 
Article 136 of the Constitution, that`leäve was refused by the Supreme Court. 


That the Supreme Court declined to. exercise its discretion in favour of 
the petitioner appears to us to be a factor that ought to be taken into account, 
and given due weight, when. we are called upon to exercise our discretion 
in favour of interference with the Award of the "Tribunal on some of the very. 
grounds specified in the application for leave to appeal that failed. It should be. 
needless to emphasise that had leave been granted—and that was the stage for the 





t. (1958) M.LJ. (Grl) -197 : (1958): S.Q.]..242 : A.LR 1958 §.G. 86 at 93. 
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exercise of the discretion vested in the Supreme Court—the scope of the appeal could 
have been much wider than that permissible in proceedings under Article 226 of the 
Constitution. . Though not without hesitation we have reached the conclusion, that 
in the circumstances of this case it would not be a proper exercise of discretion, des- 
pite the findings we have recorded earlier, to set aside the Award by the issue of 
a writ of certiorari, after the Supreme Court had refused the petitioner leave to 
appeal against the Award. It is in these circumstances that we direct that the rule 
nisi be discharged and that the petition be dismissed, but without costs. 


V.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GANAPATIA PILLAI. 
P. S. Muthukrishna Chettiar .. Appellant* 


v. 
Meenakshi Ammal and another , TET Respondents. 


Husband and Wife—Foint possession and enjoyment of properties as per compromise decree for maintenance 
and separate residence—Subsequent resumption of cohabitation—Effect of—Pending suit for partition and posses- 
sion on the basis of the decree for separate residence and maintenance—Sustainability. 

A suit instituted by a wife against her husband for separate maintenance was compromised 
granting the wife a right to joint possession and enjoyment of certain properties, along with her husband 
and if such joint possession is impracticable, a right to partition and separate possession. On this 
basis the wife filed a suit for partition and pending this the wife resumed cohabitation with her husband. 
It was contended that the resumption of cohabitation has rendered the decree for separate maintenance 
ineffective, and as such the suit for partition has to be dismissed in limine: 


Held, that a resumption of cohabitation with the husband would generally be sufficient to render. 
ineffective a decree for separate maintenance obtained by the wife against her husband as the very 
basis of the decree has ceased to exist and it is not necessary to show further that the cause which 
rendered such a decree necessary has also been removed. The position may, however, be different 
in cases where under a tentative arrangement, with no intention of abandoning her rights under the 
decree, the wife temporarily agrees to live with her husoand. Even so in cases where the union was 
brought about by deceit or compulsion. 

Venkapya v. Raghavamma, (1941) 2 M.L.J. 263 : I.L.R. (1942) Mad. 24, Singaravelu v. Pattammal, 
(1948) 2 M.L.J. 519 : LL.R. (1949) Mad. 613, referred. 


Perundevi Ammal v. Amavasikan, (1956) 2 M.L.J. 610, followed. 
Krishnayya v. Lakshmamma, (1943) 2 M.L.J. 359 and Raghavayya v. Rangamma, (1948) 2 ML... 
579, distinguished. 


The subsequent suit for partition based on such a decree, which has since become ineffective, has 
to be dismissed. It is not necessary in such cases that an enquiry should be held in that suit and the 
decree for separate maintenance should be recorded as satisfied before it could be pleaded in defence 
in the subsequent suit for partition. 

Appeal against the Decree of the District Court, South Arcot, in Appeal Suit 
No. 310 of 1954 preferred against the Decree of the Court of the Subordinate 
Judge of Cuddalore in Original Suit No. 83 of 1953. 


P. S. Balakrishna Ayyar and P. S. Ramachandran, for Appellant. 
K. Kalyanasundaram, for Respondents. 


The Court delivered the following 


Jupcment.—The appellant in'this second appeal is the second defendant in 
O.S. No. 83 of 1953 on the file of the Sub-Court, Cuddalore, which was a suit insti- 
tuted by respondent 1, Minakshi Ammal, wife of Palaniswami Chettiar, for the 
relief of partition of certain properties into two equal shares and recovery of possession 
of one such share together with mesne profits. The allegation in the plaint was 
that the plaintiff was the wife of the second respondent to this appeal, Palaniswami 
Chettiar, that she: had instituted O. S. No. 137 of 1950 on the file of the 
Sub-Court, 'Cuddalore, against her husband for separate maintenance, and that 


at 





rc ~ 
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as a result of the compromise decree in that suit, the plaintiff obtained the right 
, to enjoy, together with her husband, the properties in dispute, and, in case joint 
enjoyment was found to be inconvenient, to claim a partition of a half share of those 
. properties. The appellant in this second appeal is the elder brother of the husband 
of the first respondent. He was examined as a witness on behalf of the first res- 
pondent in O.S. No. 137 of 1959 and: he is said to have taken à leading part in 
-bringing about the compromise in that suit. Subsequent to the decree in O.S. 
No. 137 of 1950, the present appellant is said to have purchased some properties 
covered by the compromise deed, over which the first respondent had obtained 
the compromise decree: for joint enjoyment and, in the alternative, for partition. 
"The further allegation.in the plaint was that the sale in favour of the appellant 
was not supported by corisideration, and, in any event, was not valid and binding 
on the plaintiff. "The appellant resisted ‘the suit on.the principal ground that the 
decree passed in O.S. No. 137 of 1950 was not a compromise decree and that con- 
sequently the claim of the plaintiff for partition was based upon a private arrange- 
ment between the plaintiff and her husband and that, since this arrangement which 
was reduced to writing was not registered, it was not valid. Other defences were 
also raised ; but it is not necessary to notice them now for the purpose of this second 
appeal. Both the lower Courts held concurrently that the decree in O.S. No. 137 
of 1950 was a comprornise decree passed under Order 23, rule 3, and that it did 


not require registration. antaa both the Courts deed thie claim of the 
first Fespondent for partition. ' 


; Subsequent to the filing of this accord appeal, the —á iea C.M-' 
P. No. 696g of 1956 with the prayer that the suit, O.S. No. 83 of 1953, out of which 
this appeal arises, should be dismissed. The affidavit in support of this application, 
sworn to by the appellant.in this second appeal sets. forth, among other grounds, 
that, subsequent to the filing of the second appeal, the first and. second respondents, 
namely the wife and the husbarid had resumed cohabitation, as result of which the 
first respondent had conceived a child and the pregnancy was seven months 
old. Consequently, the compromise decree for maintenance obtained by the first 
respondent is said to have become ineffective and nullified. .In the counter-affi- 
davit filed by the first respondent, the wife, itis admitted that she is enceinte through 
her husband, the second respondent, though she explains that this was the result 
of a casual union which took place in her mother’s house. She denies that she 
and her husband have been living together either before this union or after it. The 
appellant filed a reply affidavit refuting this allegation of a'casual union between 
the husband and wife and asserting that the husband was spats considerable 
time in the company of his wife. . 


The learned counsel for the sadia contends that, on the admission of the 
first respondent that she had resumed cohabitation with her husband subsequent 
to the filing of the second appeal, she has lost the cause of action upon 
‘which the decree for separate maintenance in O.S. No. 137 of 1950 was founded. 
Before going into the merits of this contention, I would notice an objection taken 
by, thé learned counsel for the respondent. It is-that an enquiry into this allegation 
must be made by the trial Court and that the application should be made in O.S. 
No. 137 of 1950 to eritér satisfaction of the decree on the ground now alleged. Of 
course; if the facts ` are disputed, the proper course would be to direct an enquiry 
by the trial Court. THe first respondent . does not. deny that she has conceived 
the child now in her wonib through Her husband. “No elaborate enquiry is there- 
fore necessary to ascertain | the truth of the allegation upon which this application 
is founded. No authority was cited before me to contend that, to resist the present 
‘suit on the ground of resumption of cohabitation between the husband and. wife, 
an order in O.S. No. 137 of 1950 would be necessary. Obviously, the first res- 
pondent is seeking to enforce a remedy given to her under the decree in O.S. No. 
137 of 1950 and the appellant is therefore entitled to put forward any ground whihc 
"would show that that decree has now become ineffective. This is: not a case of 
accord and satisfaction of the decree for separate maintenance, in which case 
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the party urging satisfaction of the decree could be met with the plea that, so long: 
as a decree is not entered as satisfied, any collateral attack upon the decree would 
be ineffective. I therefore overrule the preliminary objection of the learned counsel 
for the first respondent. 


A number of decisions were cited before me by both sides on the point that 
the maintenance decree had become ineffective by reason of the subsequent conduct 
of the first respondent in resuming cohabitation with her husband. In Singaravelu- 
v. Pattammal!, a Bench of this Court had to consider the question whether a decree- 
for maintenance obtained by a Hindu wife, which was put in execution, could be 
resisted on the ground that the decree-holder was leading an unchaste life after 
the passing of the decree and that therefore the decree was unenforceable. . The 
Bench decision in Venkayya v. Raghavamma*, was. distinguished. and it was laid down 
that, whatever might be the right in the case of Hindu wife, who had not obtained: 
a decree against her husband for separate maintenance thereafter cohabiting with. 
him and bearing him a son, the facts before the Bench in question did not involve 
any necessity on the pärt of the executing Court to make an enquiry into new 
allegations made in the course of execution proceedings. The principle laid down 
by the Bench was that the objection raised to the execution of the decree was in 
the nature of an attack upon the validity of the decree based upon circumstances. 
which arose after the passing of the decree on the ground that the person raising: 
the objection was not without his remedy and that such a remedy was not in 
execution. The Bench upheld the decision of the trial Judge and ordered execution 
to proceed. It cannot be said that this Bench decision impliedly overruled the 
ruling in Venkayya v. Raghavamma?. The ruling in Venkayya v. Raghavamma?, has 
been considered in a number of subsequent decisions by single Judges. Krishna- 


swami Nayudu, J., in Perundeoi Ammal v. Amavasikan?, held on a consideration of” 


all the prior authorities that mere resumption of cohabitation would be sufficient to. 
render the decree for separate maintenance obtained by the wife against her husband 
ineffective and that it was not necessary to show further that the causes which ren- 
dered it necessary to obtain a decree for separate maintenance should also be 
shown to have in fact been removed. He held that the effect of the resumption 
of cohabitation by the wife put an end to the very basis of the decree and put the 
parties back precisely where they were before the decree was passed. Similarly, 
all the authorities on the point were considered by Basheer Ahmed Sayeed, J., in 
an unreported decision in S.A. No. 305 of 1949. There also the decree for separate 
maintenance obtained by the wife was attacked as having lost its validity on the 
ground that, subsequent to the decree, the wife had resumed cohabitation with 
her husband and bore him a son. Following Venkayya v. Raghavamma?, the learned 
Judge upheld the plea that resumption of cohabitation between the husband and. 
wife after the decree had the effect of nullifying it. 

The learned counsel for the respondent drew my attention to two decisions- 
of Horwill, J., taking a slightly different view. In Krishanayya v. Lakshmamma?, 
the wife, after obtaining a decree against her husband for maintenance but during 
the pendency of the appeal therefrom, entered into a compromise with her husband, 


by which the wife agreed to suspend the operation of the decree for a while, and, if^ 
she found that her husband had mended his ways, to relinquish her rights under - 


the decree. Horwill, J., had to consider whether such a compromise was opposed 
to public policy and whether the conduct of the wife in entering into such a com- 
promise removed the very basis of such a decree. He held that the compromise 


was not opposed to public policy and that it was not a bar to the executability 'of 


the decree for maintenance, because the wife had clearly no intention of abandoning” 
her rights under the decree by adopting a fresh relationship with her husband. 
The same learned Judge in Raghavayya v. Rangamma?, had to consider the same- 
question, but under different circumstances. There, in a suit brought by a wife- 
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against her husband for recovery of some property which her- husband had gifted 
to her, and, in the alternative, for half share of some other property, a com- 
promise was entered into between the husband and wife, ‘according to the terms 
-of which the wife got the property claimed in the suit, on condition that she came 
back and continued to live with lier husband. It was further provided by the 
terms of the compromise that, if the wife was unable to live with her husband, she 
was to forfeit her right to the property and to gét maintenance ofa certain quantity 
of paddy every year. It appeared from the facts of the case that, after the decree, 
the wife had returned to live with her husband, but that, later on, she separated from 
him once again, and thereafter, claimed maintenance. Horwill, J., held on these 
facts that the wife was entitled to recover maintenance as provided i in the decree, 
notwithstanding the fact that she had temporarily lived with her husband during the 
interval. . The facts in both the cases decided by Horwill, J., clearly indicated that 
the wife had: no intention to abandon her rights under the maintenance decree. 
Her resuming cohabitation with her husband was governed by an arrangement 
"which was tentative in nature. That is not the fact in the present case. These two 
‘decisions of Horwill, J., have therefore no application. 


It was urged by the learned counsel for the respondent that unless it Was esta- 
blished that the wife had abandoned her rights under the decree, a casual union with 
her husband should not be taken as indicating such conduct on her part. It is true 
that, if the single act of union between the husband and wife was the result of deceit 
or compulsion, there might be some justification for the argument that the wife 
should not be deemed to have abandoned her right under the decree by submitting to 
such intercourse with her husband. Except the allegation in the counter-affidavit 
that the wife was inveigled into the situation, by which she conceived the child, there 

. is nothing ele in this case to show that any deceitwas practised or any compulsion was 
resorted to by the husband to induce the wife to submit to sexual intercourse. The 
allegations in the plaint in the prior suit clearly indicate that the wife was anxious to 
get separate maintenance from her husband, mainly because the husband was a 
spendthrift and was freely alienating all his properties. There does not seem to 
have been really any serious quarrels between the husband and wife arising out of 
either cruelty on the part of the husband or neglect in the sense that the husband 
‘wantonly refused or neglected to maintain his wife. Having regard to this back- 
ground of the relationship between the husband and wife, I am satisfied from the 
affidavit of the appellant that the wife has resumed cohabitation with her husband, 
though it might be that the husband is visiting the wife in his mother-in-law’s house. 
‘The law does not require that the husband and wife should resume cohabitation only 
under the husband's roof. , Having regard to the customs and manners of our people, 
it is equally possible for a Hindu husband to resume cohabitation with his wife even 
while she is living in her ‘mother’s place. The principle of law upheld in Venkayya’ s 
caset, must therefore apply to this case ; and I hold that the very basis of the decree 
in 'O.S..No. 137 of 1950 has ceased: to exist by reason of the resumption of cohabita- . 
tion by the husband with his wife. . In this view, it is unnecessary to consider-the 
question arising in the second appeal. The second: appeal is therefore allowed and 
the decrees of the lower Courts are set aside and O.S. No. 83 of 1953 will stand: dis- 
missed. The appellant will get his costs, of this appeal from um E No 
costs in the lower Courts. Leave to ‘appeal granted. Lu 


0 ‘COMP. No. 3528 of 1957. Amendment allowed. ' ° zn x 
R.M. : un ` Appeal allowed. 


* 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMASWAMI. f 
Nallaya Goundar .. Appellant* 


v. 
Ramaswami Goundar and another .. Respondents. 


Contract Act (IX of 1872), sections 69, 70 and 72—Scope and applicability —Claim for restitution —Doctrine 
of unjust enrichment. : f 


The plaintiff purchased the property on 14th August, 1947, from thë second defendant under 
a registered sale-deed on the footing that it belonged absolutely to her as her stridhanam property. 
The father-in-law of the first defendant (son of the second defendant) in execution of a decree obtain- 
ed against both the defendants in O.S. No..566 of 1947 purchased the same property. .The claim 
petition preferred by the plaintiff when the properties were attached before judgment in O.S, No. 566 
-of 1947 was dismissed on the ground that the prior sale to the plaintiff was only a sham and nominal 
transaction. The claim-order was not got set aside by suit. On 20th January, 1948, the plaintiff 
deposited a sum of Rs. 1,720 to the credit of O.S. No. 566 of 1947 for cancellation of the Court-sale 
and the sale was set aside. Then there was a partition suit between the sons of the second defendant, 
in which the second defendant and her alienee the plaintiff were impleaded as parties. The finding 
in the partition suit as regards this property was that it belonged exclusively to the second defendant. 
The plaintiff filed the present suit for the recovery of the sum of Rs. 1,720 clain.ing the relief against 
the first defendant only. 


Held, 'The plaintiff has to fail because the person unjustly enriched on the foot of his allegations 
is the second defendant from whom the property has been purchased and whose claim that it was the 
stridhanam property he supported and which claim was upheld in the partition suit between the sons. 
He cannot get restitution on the doctrine of unjust enrichment from the first defendant. 


The plaintiff was not interested in the payment of the money and the payment made by.him 
monet bona fide for the protection of his own interest. Section 69 of the Contract Act is not appli- 
cable. 


Section 72 of the Contract Act was also not applicable to the facts of the case. 
Scope of the doctrine of unjust enrichment discussed. 


Appeal against the Decree of the District Court at Salem in Appeal Suit No. 
264 of 1953, preferred against the Decree of the Court of the District Munsif of 
Sankaridrug at Salem in Original Suit No. 43 of 1952. 


N. Appu Rao, for Appellant. 
N. R. Raghavachariar, for Respondent. 
'The Court delivered the following 


Juvement.—This is a second appeal preferred against the decree and judgment 
of the learned District Judge of Salem in A.S. No. 264 of 1953 confirming the decree 
and judgment of the learned District Munsif of Sankaridrug in O.S. No. 43 of 1952. 


The second defendant Pavayce Ammal has two sons, vig., Ramaswami Goundan 
and Athiappa Goundan. Ramaswami Goundan is the son-in-law of one Marappa 
Goundan. The plaintiff Nallayya Goundan is the father-in-law of Athiappa 
Goundan. 


The plaintiff purchased under a registered sale-deed for Rs. 2000 on 14th 
August, 1947, the properties involved in this suit from Pavayee Ammal and her 
daughter on the foot that they belonged absolutely to Pavayee Ammal .as her 
stridhanam properties. 


The father-in-law of Ramaswami Goundan by name Muthu Goundan had ob- 
tained a decree against Ramaswami Goundan as well as Pavayee Ammal in O.S. 
No. 566 of 1947. In execution of that decree he brought to sale the properties 
purchased by plaintiff as the properties of Ramaswami Goundan and Pavayee 
Ammal on the foot that they have been purchased benami in the name of Pavayee 
Ammal out of joint family funds and constituted joint family properties. Athiappa 
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Goundan was impleaded as a defendant in O.S. No. 566 of 1947 but he was exonera- 
ted. In the execution sale Marappa Goundan, the fathef-in-law of Ramaswami 
Goundan, purchased the properties. 


When these properties were attached before judgment in O.S. No. 566 of 1947, 
the present plaintiff Nallaya Goundan intervened with a claim petition. The learn- 
ed District Munsif who enquired into the matter dismissed the claim petition on the 
ground that Pavayee Ammal had borrowed Rs. 1000 under tbe suit promissory 
note and Rs. 1500 under another promissory note which formed the subject-matter 
of O.S. No. 626 of 194.7, that she had conveyed all the properties belonging to her in 
favour of the claim petitioner without making any provision for any portion of the 
debt of Muthu Goundan, that there was no satisfactory evidence to show that the 
claim petitioner had been put in possession of the properties conveyed to him, and 
that considering the close relationship of the claim petitioner and Pavayee Ammal 
and also the fact that the sale-deed had come into existence just one month prior to. 
the institution of the suit by Muthu Goundan, there was no doubt that the sale-deed 
had been executed only nominally in order to defraud her creditors. This claim 
order was not got set aside by the institution of a suit. 


On 20th October, 1948, the plaintiff Nallaya Goundan deposited Rs. 1720, 
to the credit of O.S. No. 566 of 1947 for cancellation of the Court sale in favour of 
Marappa Goundan. The sale was set aside. 


Then there was a partition suit between thesons of Pavayee Ammal in O.S. 
No. 67 of 1950 in which Pavayee Ammal was impleaded as the second defendant 
and the alienee from her, Nallaya Goundan, as the third defendant. In that suit in 
regard to this allegation the learned Subordinate Judge came to the conclusion : 
77 * T am inclined to believe the case of defendants 2 and 9 that the D schedule properties belong 
exclusively to the second defendant and that they were not purchased from out of the income of the 
joint family properties. My finding therefore on additional issue (1) is that the D schedule properties 
e e separate properties of the second defendant and not the joint family properties of plaintiff and 

rst endant. ‘ 


The second defendant has sold the D schedule properties to the third defendant under Exhibit 
B-10 on 14th August, 1947, for Rs. 2,000. The contention of the first defendant is that it is a sham 
and nominal document. Having regard to the finding on issue (1), the 1st defendant is not entitled 
to question the alienation in any way. If, on the other hand, additional issue (1) were to be found 
in favour of the first defendant, the evidence on record does not satisfactorily show that it was for any 
family necessity, binding upon the plaintiff and the first defendant. . . . . . ." - 

Nallaya Goundan has filed the present suit for recovery of the sum of Rs. 1720 
with interest and has impleaded as defendants Ramaswami Goundan and Pavayee 
Ammal. But he claimed relief only agaiust the first defendant Ramaswami Goundan. 


Both the Courts below held that the plaintiff was not entitled to the reimburse- 
ment asked for from Ramaswami Goundan and dismissed the suit. Hence this 
second appeal by the defeated Nallaya Goundan. 


The sum and substance of the plaintiff's case is based upon the doctrine of 
unjust enrichment and which according to a bench decision of this Court (Raja- 
mannar, C. J., and Viswanatha Sastri, J.) in Mahalingam Chettiar v. Ramanathan Chettiar 
and others*, can be equated to sections 69 and 70 of the Indian Contract Act and 
which were the provisions relied upon for the appellant by his advocate in the lower . 
appellate Court. Í ' 


This doctrine of unjust enrichment has been the subject of a detailed discussion 
by me in S.A. No. 1245 of 1954 in which I delivered judgment on goth July, 1957. 


The doctrine of unjust enrichment has been developing in all systems of Civil 
jurisprudence notably in France and Germany and what is more important to us in 
the English and American systems of Givil jurisprudence. For an exposition of the 
French Law of unjust enrichment: see The Law Quarterly Review, No. CCXVII, ` 
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Volume LV, 1999, at page 50, and for an exposition of the German Law. see..the 
Canadiah Bar Review? Vol. r6 (1938) ‘at page 254. In regard to the English 
system of jurisprudence the doctrine of unjust enrichment was. based on assumpsit. or 
had and received, .and equity, by. Lord Mansfield in Moses v. Macferlan!, and 
Towers v. Barett®, It subsequently underwent a change ‘with the decision i in 
Sinclair v. Brougham?, by Lord Sumner in, 1913 whereunder liability was | based 
upon implied agreement, and finally has come to be rested more and more on the 
doctrine of restitution ; Morgan v. Ashcroft*, Berg v. Sadler’, Fibrosa Case*, Transvual 
& Delgoa Bay Investment Co. Ltd.", United Australia Lid.®, “Nelson : v. Larholt*, Reading 
Case19, in Court, of Appeal Reading v. Attorney-General +1, . in, House of Lórds "Reading 
v. Attorney-Genera!. 12 A detailed exposition of this "development in the doctrine 
-of unjust enrichment which is nothing more than that When can a person who got 
unjustifiably enriched at the expense of another be compelled to make restitution will 
, be found in the standard commentaries on Contracts and Torts by Cheshire, Chitty 
Anson and Winfield; Cheshire and Fifoot Law of Contracts, F ourth Edition 
(1956) at p. 548 and foll.; Chitty on Contracts, Twenty-first edition (1955), Vol 1, 
.at pp. 78, 79, Anson’s Law of Contract, Twenticth edition (1952), Ch. XXI, p. 422 
.and foll.; Winfield: The Law of Torts (1931) Chapter 7. 


. Parallel to this had been similar development i in the United States of America 
beginning with restitution on the principle of “had and received" (Keener) then 
-on the principle of implied contract (Woodward) and finally on the doctrine of 
Testitutioh (réstatement) itself. These developments can be.followed in Keerier on 
**Ouasi-Contracts" (1893) at pages 19 and 20 and by Professor Woodward in his 
‘Law of Quasi-Contracts (19:3) and in the publication of. the American Law 
Institute, Washington D.C.. viz., Restatement of the Law of. Restitution (Quasi- 
contracts and Constructive Trusts) (1937). (See also Pomeroy: Equity Juris- 
prudence (1919) 4th edition; Story: Equity Jurspradenom. us edition, 19:83 
Williston: Contracts, Revised edition (1936-1938). 


‘The doctrine of restitution may now be summed up in the language of the 
-Restatement of.the Law of Restitution, in Chapter. I, section I, at page 12 and 
following : 


* A person who has been unjustly enriched at the expense of another is required to make resti- 
stution to the other. A person is enriched if he has received a benefit. 


A person confers a benefit upon another if he gives to the other possession of or some other 
interest in money, land, chattels, or choses in action, performs services beneficial to or at the request 
. of the other; satisfies a debt or a duty of the others, or in any way adds to the other's'security or advan- 
tage. .^; . . saves the other from expenses or loss. The word * benefit’ therefore—denotes 
.any form of advangages ..- o. eo . ee 


Even where a person has received a benefit from another he is liable to pay therefor only if the 

„circumstances of its receipt or retention are such that, as between the two persons, it js unjust for him 

‘to retain it; The rhere fact that a pason: benefits another is not of itself sufficient to require the other 
sto make restitution therefor. .'. . c se 


Do Ordinarily the benefit to the one = the loss to the other are co-extensive, and the result of the 
remedies given under the rules stated in the restatement of this subject is to compel the one to sur- 
„yender the benefit which he has received and thereby to make restitution to the other for, the loss 
which he has suffered. . 


] Where benefit and rd do not coincide. | . . . _ the TP of recovery is usually limited 
to the amount by which he has been benefited. ET Co 


. A person who officiously confers a benefit upon another i is not entitled to restitution therefor,” 


The Indian Law on. this subject -is to be found in the following decisions E 
oa Heramba ‘Chandra Pal Chowdhury v. Kasi Nath Sukul13, a bench of the ae High 
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(1760) 2 Burr. 1005. - 


fx. * LR. Viger] A.G. f. 
» 2: 1 T.R. 193 at 134. ‘ ' (1947) 2 All E.R. 751. 
` 3.7 L.R. (1914) A.C. 398. . ; ie (1948) 2 AN E.R. 27. ; 
4. L.R. (1938) K.B. 349. 1i. (1949) 2 All E.R. 68. i 
. 5. L.R. (1937) 1 K.B. 158. na 12. (1951) 1 All E.R. 617. 
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Court held following Reid v. Rigby, that if the implied authority of an agent to 
raise a loan is not established, but it is proved that the sum Borrowed or a portion 
thereof has been applied for the benefit of business, the creditor is entitled to be 
reimbursed by the principal to the extent he has been benefited. 


In Ghasiram v. Raja Mohan Bikram Sha?, a Bench of the Calcutta High Court held 
similarly follwing the previsous decision cited above, and the English decision in. 
Ballantyne v. Maoclver?. 


In Goolabchand v. Miller*, a Bench of this Court consisting of Varadachariar 
and Pandrang Row, JJ., observed as follows at pages 694-695 : 


** It is only when the contract. as such cannot be enforced against the principal that the lender 
has to fall back on the equitable rule founded on the theory of * unjust enrichment’. Though the 
authorities have not been uniform as to the precise basis of the rule, the rule itself is now well esta- 
blished that, where by any wrongful or unauthorised act of an agent the money or property of a third 
person comes to the hands of the principal or is applied for his benefit, the principal is liable jointly 
and severally with the agent to restore the amount or the value of such money or property (see Bows- 
tead, Art. 103). In some cases, the plaintiff’s right was based on the count for money had and received 
or the theory of failure of consideration, and sometimes on the analogy of the count for money paid 
to the use of the defendant. Again, the theory of subrogation was at one time suggested as the analogy 
but it was later on pointed out that the analogy was not true. (In re Wrexham Mold-and Connah’s 
Quay Railway Co.9). It was also suggested that in such cases, there was really no borrowing at all, 
"because there was no addition to the principal total liability, but merely a substitution of liability to 
another (the lender) in place of the pre-existing liability to another (the person paid off). - Other 
cases have supported the claim only on grounds of equity; and in In re Wrexham, Mold and Connah's 
Quiay Railway Co.5 two of the Lords Justices observed that the effect of the rule was to make the 
borrowing valid to the extent to which the principal has received the money or the benefit of its 
application." X 


In Mahalingam Chettiar v. Ramanathan, Chettiar and others®, it was held : `, 


“Tt was first contended that the case fell within the doctrine of unjust enrichment. The basis 
of the doctrine is that if a person has received any property or benefit from another it is just that he 
‘should make restitution as otherwise he would be unjustly enriched at the expense of the other. This 
doctrine so far we are concerned is embodied in sections 69 and 70 of the Indian Contract Act and, 
it is generally recognised that these sections are much wider in scope than the doctrine as applied in 
England and go far beyond it. Mr. Rajah Ayyar referred to the following passage in Leake on Con- 
tracts (Eighth Edition) which may be taken as an accurate statement of the English Law. 


A debt for money paid arises where a person has paid money for another under circumstances 
and upon occasions which make it just and equitable that it should be repaid ; a debt or promise 
to pay is then implied in law, without any actual agreement to that effect.” 


' Bearing these principles in mind, if we examine the facts of this case on the 
doctrine of restitution, we find that the plaintiff has to fail because the person unjust-. 
ly enriched on the fact of his allegations is Pavayee Ammal from whom the properties: 
had been purchased by him and whose claim that they were the stridhanam pro- 
perties he supported and which claim had been upheld by the learned Subordinate 
Judge in the partition suit. He cannot get restitution on the doctrine of unjust 
enrichment from -Ramaswami Goundan. : 


The appellant, however, rested his case in the lower Court on section 69 of the 
Indian Contract Act and rests his case on section 72 of the Contract Act here. This 
change of section was objected to as taking a new ground in the second appeai. 
But as pointed out in Satyam v. Perraju’, the provision of law quoted in'a petition 
under which it is purported to be filed should not be taken to be conclusive as re- 
gards the meaning and scope of the petition as against the clear words of the peti-: 
tion itself. In other words, we- must look to the substance and not the form. I 
shall first deal with the claim for restitution rested by this appellant on section G9. 
‘The following passage from Pollock and Mulla’s Indian Contract Act and Specific 
Relief Act, (Eighth Edition) 1957, at page 414, is apposite : 





1. LR. (1894) 2 Q. B. 40. 5. L.R. (1890) 1 Ch. 440. 

2. (1907) 6 C.LJ. 639. 6. Appeal No.655 of :948 (Madras High 
3. L.R. (1906) 1 K.B. 183. . Gourt). i 
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.  " This section (69) only applies to payments made bona fide for the protection of one’s own inter- 
rest. A person may be ingerested in the payment, but if in making the:payment he is not actuated. 
by the motive of protecting his own interest, he cannot recover under this section (69). Thus, where 
A purchases property from B, but the sale is fictitious, A cannot recover from B money paid by him 
to save the property from being sold in execution of a decree against B : Janaki Prasad'v. Baldeo. It. 
is otherwise, however, if the sale is bona fide — (Subramania Iyer v. Rengappa*)”’. 


Again at pages 415-416 : D: 

* It is enough for a person claiming under the provisions of this section to show that he had an 
interest in paying the moneys claimed by him at the time of payment. Thus moneys paid by a person 
while in possession of an estate under a decree of a Court to prevent the sale of the estate for arrears 
of Government revenue may be recovered by-him under this section, even though the decree may be 
subsequently reversed and he may be deprived of possession : Sety Fakir v. Chand Bewa? ; Jagannath- 
v. Chunnilal^; Subba Gowda, In re5 and Hirday Narain v. Haricharan®. In Dakshina Mohun Roy'v.. Saroda: 
Mohan Roy’, the Privy Council said : ‘It seems to their Lordships to be common justice that when à 
proprietor in good faith pending litigation makes the necessary payment for the preservation of 
the estate in dispute, and the estate is afterwards adjudged to his opponént, he should be recouped. 
what he has so paid by the person who ultimately benefits by the payment if he has failed through. 
no fault of his to reimburse’ himself out of the rents.” » : vt 


In Ram Tuhül'Singh v. Bisweswar?, the Privy Council in dealing with the rights of 
parties making payments, observed :, B a . 

La it is not in every case in which a man has benefited by.the money:of another that an obli- 
gation to repay that money arises. The question is not to be concluded: by nice considerations of^ 
what may be fair and proper according to. the highest morality. To support such, a suit there must. 
be an obligation express or implied to repay. It is well settled that there is no such obligation in the- 
case of a; voluntary payment by. A of B's debt ”?.; Lat bcn 3 A ; , : 


To sum up, this interest may range all the way from an honest belief that one’s: 
own interest requires that the payment should be-made'though it may not be'such 
as would stand the test of a judicial trial (Munni Bibi v. Trilok Nath®), to.a legal pro- 
prietary interestin the property in respect of which the payment is made. (Govindaram 
v. State of Gondal19). .. Itisa question of fact to be decided in the circumstances of 
each case. | oras ‘ ` TP COE npa 


^' ‘Bearing thése principles in mind; if we examine the facts of this case, we find: 
firstly that this Nallaya Goundari cannot be held to be'a person interested in the’ 
payment of money and secondly, that the payment. by itself was not made bona fide 
for the protection of one's own' interest. ' The sale-deed in his favour has been held. 
in the claim proceedings to be'a sham transaction and thát'this NallayaGoundan 
was never put in possession of the properties and that it. was brought about nominally 
to defraud creditors, Nallaya Goundan did not file a-suit to set:aside the.decision. 
in, the claim proceedings and it became final, In fact the learned Subordinate: 
Judge himself in the partition suit has held that, by reason, of these properties being: 
stridhanam properties of Pavayee Ammal the sons could not challenge the aliena- 
tion and if the properties are held to be joint family properties the alienation was not 
for purposes binding on the co-parcenary. Therefore, looked at from any point of; 
view under section 69 of the Contract Act, Nallaya Goundan was not a person in- 
terested in the payment of the'money'and the: payment made by: him was not bona: 
Jide for the protection of one's own interest. ° -+> - Adr $ Ti 


On the facts of this.case the decision in Dhanammal v. VzeraraghavauluM, is irrele-: 
vant.and the decisions: in’. Satyam v.. Perraju*? and Venkaiadri Apparao v.. Venkata, 
Kütumbarao!? are not applicable. i AW, aoe a SEE 

a. (1908) LL.R. go Alls r67 2 7— 5. 8. :(1875) L.R. 2 UA. 131. GRON. 
|. eel. 19 M.L.J. 750: 1 L.R..33 Mad.. g. (1931) LL.R. 54 All. 140. EN 
à Io. (1950) 2 Mc. 1: LR. 77 LA. 156 x: 
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7.: (1893) LL.R.21 Cal 142 : L.R.20LA. 1:3. (1941) m MELE 793: AER.. 1941: Madi. 
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In regard to the invocation of section 72 of the Indian Contract Act, the follow- 
ing passage from Pollock & Mulla (Ibid) at page 439 | is again apposite for the 
investigation on hand. 


*"The cases where money is deposited to have a sales set aside under Order, 21 tule 89, Civil Pro- 
-cedure Code, may be conveniently corisidered in this:place. There has been a conflict of decisions 
on the question whether money so deposited can be recovered by the person making the deposit from 
the decree-holder. The High Court of Bombay in Shankerrao v. Vadilal took the view that it was not 
recoverable, following an earlier Bombay decision, as well as one in Patna and Madras, though one 
of the Judges indicated that, if the. matter had been res-integra, he might, have decided otherwise. 
Two later decisions in Madras, Satyam v. Perraju* and Pappu Reddiar v. Pichu Ayyar® held that the 
money was recoverablé, though the Bombay cases were not cited in the course of the argument. The 
various conflicting authorities were however reviewed in Raman Adiyoty v. Kannan Nambiar* in the 
„same Court and the decisions just cited were affirmed on the ground that the money, in such circum- 
stances is in fact paid under compulsion and that section 72 gives a statútory right to recover it, the 
fight not resting nady on consideration ofj justice and equity. ni is submitted that this is the right 
view ” - ' 


In joué Ade V. Kiinan, Nambiar*, Patanjali Sastri, X (as he then was) held 1 


oe É The right.to recover the. money paid to raise, an attachment or to set aside a sale does not depend 
upon any conditions annexed to such payments when made, but arises out of the, compulsion of law 
'iùvolved in such'cáses. It is a statutory right under section 72, Contract Act, If a juc gment-debtor 
or any other person bound by a' decree makes a deposit under Order 21, rule 8g to have a sale of his. 
property held in execution set aside, thé:-paymént must be regarded as involüntary'payment/and 
his claim for restitution made either under section 144, Civil Procedure Code, or under the general 
làw after the decree has beei reversed in’ appeal or set paces ina put brought for the purpose, i is Saou 
able. (^ : 25 tae are m : 


On the, facts, of this ‘cast, ‘this "decisioh i is bettainly’ ‘not applicable : E 


i 
1 


In the reul the decree and judgment of the lower appellant Court ine: got 
to be affirmed and. are, hereby. affirmed and this second appeal i is eed aod in 
the circumstances of, this case č without costs.. sa tes is 


LE E dc op es RT MEREL : 


No. leave. uo ou TOn Ee ae Oa a pull 
E. MEE CUN ME SEED dE, dismissed. 
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Maitras City Tenants Protection P5 1 QH of MADE fu purposes: of toddy- tapping 
created after 1921—Tenant not constructing structures on land—Right of tenant to claim protection under Act— 
Lease of ‘right to collect rents rom, paties and tenanis— Character d of. lessee to protection or compen- 


sátión-" 

The "Madras ity Tenants Protection Act applies Sui to tenancies Gud oe 1921 and not 
to.those coming into existence after 1921. .Secondly, it gives protection to‘ those tenants who have 
constructed buildings on the lands of others... The entire scheme of the Act is. to afford protection 
to a ‘tenant who has constructed a building on another’ s land, and not to` throw obstacles in the 
way of a . Jandford' enforcing his rights even where there aré no rights of a tenant to be protected. 


"The Act further does not apply to an agency, e.g., alease ofa mere right to collect „the rents 
from the occupants or tenants of immovable property. A lease for purposes of toddy s is only 
an agricultural leasc and is not the class of leases to which the Act will apply. . ^: - . 

Appeal. against the Decree of the City’ Civil Court at Madras (Additioriat 
_ Judge) in- Appeal Suit No.75 of 1955 preferred against the Decree of the City Civil 
Court at Madras (Second Additional Judge) i in Original Suit No. 370 of 1949: '" 





r. (1932) LL.R. 57 Bom. 601. 7 4995 7 Sora i 
,2. ALR. 1931, Mad. 753. 4. (1940) 1 .M.L.J. 340: AIR. 1940 Mad. 
3. (1938) 1 M.L.]. 829 : A. LR. 1938 Mad. . 725- 

*$S.A. No. 1974 of 1956. E P . ' goth July, 1957. 
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, 0. Radhakrishnan, for Apellant. 
K. Sanjeevi Naidu, for Respondent. 


The Court delivered the following 


Jupemenr.—The short point for determination in both Courts below was 
whether the defendants were entitled to protection under the City Tenants Pro- 
tection Act. 


The case for the defendants was that they and their ancestors have been in 
uninterrupted possession and enjoyment of the suit property ever since 1910 and 
hence they were entitled to protection under the Act, 


The scope of the City Tenants Protection Act may now be examined. That 
Act is not intended to confer benefit on all kinds of tenants in the city or at all times. 
The Act applies only to those tenancies created before 1921. Secondly it gives 
protection to those tenants who have constructed buildings on other’s lands. The 
Madras City Tenants Protection Act as the Preamble states is thus intended to 
give protection to tenants who in many parts of the City of Madras had constructed 
buildings on other’s lands in the hope that they would not be evicted so long as 
they pay a fair rent forthe land. Therefore, we have got to examine this Preamble 
in view of the lease, Exhibit A-1, executed by the defendants. 


` Exhibit A-1 was executed first of all in 1944 which is certainly not before 1921, 
and therefore, would not come within the scope of the City Tenants Protection 
, Act. Then in regard to the other part, the defendants themselves have not put 
up any structures of their own on the suit-site. It has been held in Thayarammal v. 
Junus Chettiar’, that i , 

“In a case where the tenant is not the owner of the superstructure, it is impossible to see 

how he can seek for compensation in respect of something which does not belong to him, or that 
the landlord should offer by his notice to pay compensation for a building which he himself owns. 
'The entire scheme of the Act, as the preamble shows, is to afford protection to a tenant who has 
contructed a building on another's land, and not to throw obstacles in the way of a landlord en- 
forcing his rights even where there are no rights of a tenant to be protected." 
In other words, this case does not fall in either part of the protection namely, 
this is not a pre-1921 case and secondly this is not a case of the tenants constructing 
buildings on other’s land in the hope that they would not be evicted so long as they 
pay a fair rent for the land. 


Therefore, the endeavour of the learned Advocate was to show that though 
Exhibit A-1 was of 1944, it is merely a renewal of other lease-deeds, Exhibits A-4 
to A-6, and should be dated back to 1910. But as pointed out by the Courts below, 
in the first place the lease-deed, Exhibit A-1 does not purport to be a renewal and 
secondly it does not contain any reference to prior leases. The tenants under Ex- 
hibit A-1 are not those under the prior leases ; in fact, the 1st defendant, in parti- 
cular, had nothing to do with the suit property, or its lease, prior to the date of Ex- 
hibit A-1. "Therefore Exhibit A-1 is a fresh lease and the Act is clearly inapplicable. 


Then Exhibit A-1 itself is not a.lease to which the Act would apply. So far 
as items 2 and 3 comprised therein are concerned, what was leased to the defendants 
under clause 3 of Exhibit A-1 was merely a right to collect the rents from the 
occupiers or tenants, and hence to that extent the contract was one of agency and 
not of lease. The Act applies to lease and not to agency. 


So far as Item 1 is concerned, clauses 10 to 13, 17 and 19 of Exhibit A-r taken 
along with the admissions of the 1st defendant indicate that Exhibit A-1 was only 
an agricultural lease or a lease for purposes of toddy tapping. To that class of 
lease certainly the-City Tenants Protection Act does not apply. 


Therefore, both the Courts below rightly refused to apply the City Tenants 
Protection Act to this case and granted a decree for the plaintiffs. 
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The second appeal has, therefore, got to be and is hereby dismissed with costs. 
Three months time is given for vacating. 
No leave. 
P.R.N. ———— Appeal dismissed. Leave refused 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRn. JUSTICE GANAPATIA PILLAI. 


Chinnamani Nadar and another .. Appellanis* 
" v. 
Devagirubai Rajan and others s.. Respondents. 


Civil Procedure Gode g of 1908), Order 33— Trial Court not taking into account certain items in assessing 
capacity of plaintiff to pay Court-fees—Order granting leave to sue as pauper—If can be interfered with in revision. 


Though the trial Court did not take into account certain items of property while assessing the 
capacity of the plaintiff to pay Gourt-fees and granted leave to sue as pauper the High Gourt will 
not interfere in revision filed by the defendant. It is the State that is primarily interested in question- 
ing the legality or correctness of the order of the trial judge granting leave to sue in forma pauperis. 


Markatab Ali v. Madan Lal, A.L.R. 1934 Lah. 295, relied on. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Tuticorin, dated 3oth Noveniber,. 
1955 and made in O.P. No. 87 of 1955(O.S. No. 50 of 1956, on the file of the 
Court of the Additional Subordinate Judge, Tuticorin). 


K. S. Sankara Ayyar, for Petitioners. 
M. WNatesan, for Respondents. 


The Court delivered the following 


Juvcment.—The petitioners in this Civil Revision Petition seek to revise the 
order of the learned Subordinate Judge of Tuticorin granting leave to the respondents 
to sue in forma pauperis. ‘The plaint in the case contains eight schedules of properties 
alleged to have been alienated by the father of the respondents. Schedule 1 con- 
sists of a house in Tuticorin town in which the family of the plaintiffs resides and: 
which is admitted. to be worth Rs. 25,000 though there is a mortgage on this pro- 
perty to an extent of Rs. 20,000. -Schedule 1-A consists of a small ice factory and 
items in Schedules 2 to 8 are properties which have been alienated by the father 
of the plaintiffs, The main relief claimed in the suit is setting aside the alienations 
in so far as the plaintiff's share is concerned. The plaintiffs claim to be Hindus. 
The learned Subordinate Judge quite properly: omitted to take into account the 
items in Schedules 2 to 8 because they are in the possession of the alienees and they 
cannot be looked to, to find out the ability of the plaintiffs to pay the Court-fee due 
on the plaint. As regards item 1 the learned Subordinate Judgé thought that the 
plaintiffs themselves wére not in possession of that house though they were residing’ 
in it along with their father. Obviously he considered that he could’ take, 
into account property for the purpose of assessing the ability of the applicants for 
leave to sue as paupers, only if that particular property was in the exclusive physical 
possession of such person. That view of the learned Subordinate Judge is wrong. 
He has not.also. taken into account the item in Schedule 1-A which is a small ice 
factory in respect of which Mr. Sankara Iyer tells me’ that his client offered to 
purchase the plaintiffs’ three-fourth share therein for a price of more than Rs. 2,000 
which would be' necessary to pay the Court-fees due on the plaint. ` The plaintiffs” 
share in the factory is stated to be worth more than Rs. 2.300. I am not able to. 
find any reference to this property in the order of the learned Subordinate Judge.. 
While conceding that there is some force in the argument of the learned counsel 
that the learned Subordinate Judge did not take into account the items in Schedules. 


9*G.R.P. No. 136 of 1957. : ' goth January, 1958. 
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1.and 1-A in assessing the capacity of the plaintiffs to pay :Court-fees due on the 
plaint, I am of the viewthat the paramount principle in a case of this kind that should: 
be borne in mind is that it is the State that is primarily interested in questioning 
the legality or correctness of the order of the learned Subordinate Judge granting 


leave to sue in forma pauperis. Support for this view is found in the decision; Markatab 
Ali v. Madanlal’. . 


“Prima facie where the Court-fee payable on the plaint is a heavy sum running to four figures 
and the learned Judge has exercised his mind over the matter, some small irregularity or mistake 
would not matter if on a consideration of the entire facts and the large amount payable by way of 
Gourt-fees leave to sue in forma pauperis was granted even though any, minor factor taken into account 
in assessing the ability of the plaintifis to pay Gourt-fees may be taken exception to.” 

In the circumstances of this case, I see no reason to interfere in revision with 
the order of the learned Subordinate Judge. This Civil Revision Petition is, there- 
fore, dismissed. No costs. : 


K.S. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.” 


PRESENT :—MR. JUSTICE PANCHAPAKESA ÁYYAR. 


Ramanatha Chettiar and others ..  Petitioners* 
v. . 
Somasundaram Pillai. . .. Respondent. 


Gourt-Fees Act (VII of 1870) as amended in Madras, section 7 (iv (c)—Applicability—Items of lands in 
the possession of various tenants—Plaint alleging conspiracy on the part of the tenants to carry away the entire 
produce on the land—Suit for the appointment of a receiver in respect of the crops—Proper Court-fee payable. 


Where a plaintiff landlord alleged conspiracy on the part of various tenants to carry away the 
entire produce on the land and sued for appointment of a receiver in respect of the crops, 


Held: The correct way of valuing the suit would be to calculate the Court-fee by applying section 
7 (iv) (c) on the value of the varam claimed by the plaintiffs and one-half of the value of the varam 
must be taken as the basis for the ad valorem valuation of the suit. The suit cannot be treated as a 
bundle of as many suits as there were tenants. : 


There is no justification for ascertaining the market value of the lands in question as the title 
to the lands was not disputed and it was only the right to the crops and the question of recovering 
the varam that was in dispute. : EE i 

Petition under section 115 of Act V of 1908 praying the High Court to revise' 
the order of the Court of the District Munsiff, Sivaganga, dated 23rd June, 1954 
and made in check slip in O.S. No. 79 of 1954: &- d e 


A. Sundaram Ayyar, for Petitioner, 


The Additional Government Pleader (K. Veeraswami), for Respondent. 
. The Court delivered the following 2 is 
Jupomenr.—This Civil Revision Petition is by the plaintiffs in O.S. No. 79, 
of 1954 on the file of the District Munsif’s Court, Sivaganga, for revising and setting. 
aside the order. of the learned District Munsiff passed on.a check slip filed by the, 
Court-fee Examiner. The Court-Fee Examiner issued a check slip stating that the 
suit should have been valued under the proviso to section 7 (iz) (c) of the Court-fees: 
Act as the suit had been filed by. the present petitioners against 61 sets of defendants 
(tenants) and in respect of 62 items of lands in their possession, for the appointment. 
of a receiver in respect of the crops on those lands. The petitioners had alleged that 
the tenants had entered into a conspiracy to defeat them of their share of the produce 
on the lands and' had resolved to carry them away. without giving the varam due 
to them. They alleged that they were entitled to both the varams as the lands 
were irruvaram pannai. They paid a fixed Court-fee of Rs. 15, under Article 17 (5). 
of Schedule II of the Court-fees Act. The Court-fee examiner issued the check: 





- - 1. A.LR. 1994 Lah, 295. : 
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slip as he was of the opinion that Court-fee.should have been paid under section 
7 (iv) (c) of the Court-fees Act on one half the market value of the land, but as there 
were certain statutory difficulties in the matter, he thought that the best course would 
be to levy a fixed Court-fee of Rs. 15 under Article 17 (b) of the Second Schedule 
in respect of each of the 61 defendants, ‘treating the suit as a bundle of 61 suits, and 
so he recommended the levy of the deficit Court-fee of Rs. goo (61 into 15 minus 15). 
The lower Court did not agree with him, and it'sdw' no difficulty, statutory or 
otherwise in applying the provisions of section 7 (iv) (c) to the case and so did not 
accept the recommendation of the levy of Rs. 15 in respect of each.of the 61 
defendants but directed levy of Court-fee under section 7 (iv) (c) on the market 
value of the land (and not the crops) and adjourned the matter for assessing the 
market value .of the lands in the possession of the defendants, the tenants. Hence 
this Civil Revision Petition. 2E 


I have perused the records and heard the learned counsel for the 
petitioners and the learned Additional Government Pleader for the State. The 
defendants remained ex parte probably because of their poverty and their inability 
to come to Madras, and, incur heavy expenses and to engage Advocates to argue 
their case, especially as the Government Pleader would be there to fight out the 
petitioners. x E 


I am of the opinion that the Court-fee examiner was wrong in treating the suit 
as a bundle of suits. ‘If there were 61 sets of defendants, as he'contended, then one 
suit would not lie even though the deficit Court-fee was paid. There was an allegation 
that the 61 sets of defendants had conspired to remove the crops from the lands in 
order to prevent the petitioners from getting their varam. So one suit would lie. It. 
is clear to me that the correct way of valuing the suitwould be to calculate the Court- 
fee by applying section 7 (iv) (c) on the value of the varam claimed by the petitioners. The 
value of the varam was estimated by the petitioners at Rs. 2,700 and the correctness 
of that estimate is not disputed. If one of half of the value of the varam (for de- 
claration purposes Rs. 2,700 is the value)or Rs. 1,350 is taken as the basis for the 
ad valorem valuation of the suit and if we apply section 7 (iv) (c) in that manner, 
then the Court-fee payable would be Rs. 142-7-0 instead of Rs. i5 paid by the peti- 
tioners. The deficit Court-fee of Rs. 127-7-0 would have to be paid. I order ac 
cordingly modifying the order of the lower Court. There is no justification for 
ascertaining the market value of the land in question, as the title of the petitioners 
to the lands was not disputed, and it was only their right to the crops worth Rs. 2,700 
and the question of their recovering the varam, that was at issue. The plaint al- 
legation was that there wasa conspiracy among the tenants to remove the entire 
crops and to defeat the petitioners of their share. So this is an extraordinary case 
and so an extraordinary method of valuation has to be adopted as urged by Mr. Sundaram 
Ayyar, by applying the provisions of section 7 (iv) (c) of the Court-fees Act-in a 
peculiar way, in the circumstances of the case. The learned Government Pleader 
had no arguments to advance as to why I should not follow the above course in 
the peculiar circumstances of the case. ' AME E 


I may add thát this Civil Revision Petition has been pending here for more 
than three years, and that the crops regarding which a receiver was sought to be 
appointed must have been harvested and removed long ago. But as pointed out 
by Mr. Sundaram Ayyar, learned counsel for the petitioners, and the learned 
Additional Government Pleader that fact has nothing to do with the settlement 
of a general principle in such cases. There will be no order as to costs in this Civil 
Revision.Petition. The petitioners will have three weeks time to pay the deficit 
Court-fee from the date of the receipt of the records in the lower Court.’ If they 
want to pay the deficit Court-fee, and proceed with the suit, they will have to file 
an amendment petition requesting for the appointment of a receiver in respect 
of the present crops, and they will have to bide by the order of the lower Court on 
such amendment petition . "n . 
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In view of the orglers in the main Civil Revision Petition no separate order is 
necessary cn C.M.P. No. 7273 of 1954. 


V.S. ————— Petition allowed. 
IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


PresenT :—Mr. P. RAJAGOPALAN, Officiating Chief Justice AND Mr. JUSTICE 
RAMASWAMI, 


P. T. Munia Servai .. Appellant* 
E Gu dom 
Hanuman Bank Ltd., Tanjore by Official ; 
Liquidator .. Respondent. 

Limitation Act (IX of 1908), Articles 182 and 183—Applicability— Ordinary Original Civil Juris- 

diction —Meaning of —Order by Company Fudge of High Court in winding-up proceedings of Banking Company— 

Execution —Limitation applicable—Letters Patent (Madras), Clauses 11 and 12—Scope of—Banking Companies 

~ Act (X of 1949), as amended by Act (LII of 1953 and XCV of 1956), section 45 (o). 


The jurisdiction conferred upon the High Gourt and exercised by it under the Banking Gompanies 
Act (1949) is part of its original civil jurisdiction within the meaning of Article 183 of the Limitation 
Act. -That jurisdiction does not, of course, come within the purview of the ordinary original civil 
jurisdiction defined in clauses 11 and 12 of the Letters Patent (Madras), but the jurisdiction conferred 
by the Letters Patent is not exhaustive of the ordinary original civil jurisdiction prescribed by Article 
183, Limitation Act. 


Navivahu v. G. A. Turner, (1889) L.R. 16 LA. 156: LL.R. 13 Bom. 520 (P.G.), followed. 


The period of limitation for execution of an order made by the High Gourt on the original side 
under the Banking Gompanies Act (1949) in winding up proceedings is 12 years prescribed by Article 
183 ; Article 182 of the Limitation Act does not apply. 

i Benares Bank v. Jyoti Bushan, A.Y.R.. 1951 All. 362, relied on. 


. — Quaere : Assuming that Article 182 applied whether the bar of limitation imposed by that article 
is removed by section 45 (o) of the Banking Gompanies Act, 1949, as subsequently amended ? 


On appeal from the Order and Judgment of Mr. Justice Subramanyam, 
dated 26th November, 1957 and made in the exercise of the ordinary original 
‘civil jurisdiction of the High Court in Application No. 1598 of 1957 in O.P. No. 
192 of 1947. f i 


S. Rangaswami Ayyangar and N. Sankaran, for Appellant. 
S. Swaminathan, for Respondent. , 
. The Judgment of the Court was delivered by 


Rajagopalan, O.C.7.—The appellant, P. T. Munia Servai, was indebted to 
‘the Hanuman Bank. The Bank:was ordered to be wound up in 1947. During 
the liquidation. proceedings Munia Servai deposited. the title-deeds of certain of 
-his properties ‘situate in Tanjore District as security for the: amount due from 
‘him to the Bank. That was on 13th February, 1948. On Application No. 
4085 of 1948; preferred by . the Official Liquidators, the . Court determined the 
liability of Munia Servai at Rs. 4,80,596-9-0 and he was further directed to deliver 
his properties to the Liquidators. Subsequent to that, Munia Servai preferred 
‘Application No. 3701 of 1953 to reduce the quantum of his liability to the Bank. 
By agreement between the Liquidators and the debtor, the.liability was reduced, 
and the Court fixed the reduced liability at Rs. 1,74,238-8-o. By clause (3) of its 
-order dated 21st October, 1953, this Court directed that out of the amount of Rs. 
Rs. 1,74,238-8-0, a sum of Rs. 25,000 should be paid on.or before 21st November, 
1953 and that the balance should be paid on or before 21st July, 1954. Clause (4) 
of the order, dated 21st October, 1953, directed that in default of payment of the 
sum of Rs. 25,000 the entire amount due, that is, Rs. 1,742398-8-0 should become 
immediately payable. The direction in clause (6) was that s 





"**O.S. Appeal No. 3 of 1958. : 4th February, 1958. 
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2 .'* upon the failure of the said P, T. Munia Servai to discharge the liability within the time 
fixed in clause 3, all the said charged properties including the Thanamypadigai properties shall be. 
sold for the realisation of the dues.” ' j 

-Munia Servai, however, was appointed, Receiver of the Thanampadigai pro~ 

-pērties and he continued in possession as such. Munia Servai did not comply 

.With the directions contained in the order, dated 21st October, 1953. On 26th 
August, 1957, the Liquidators preferred Application No. 1598 of 1957, which was. 

An effect an application to execute the order, dated 21st October, 1953. The Li- 
quidators sought a direction for the sale of the charged properties and for the ap- 
pointment of a Commissioner to conduct that sale. The defences to that claim 
for execution put forward by the judgment-debtor, Munia Servai, were overruled. 
by Subrahmanyam, J., by his order, dated 26th November, 1957. The learned 
Judge ordered the sale of the properties other than those at Thanampadigai. The, 

' learned Judge directed the Liquidators to apply for further directions for the sale’ 
of the Thanampadigai properties. It was against this order, dated.26th November, 
1957, that this appeal was preferred by the judgment-debtor Munia Servai. . ' 

In the proceedings before Subrahmanyam, J., several defences were put forward 
in bar of the ‘claim of the Official Liquidators to realise by execution and sale of 
the charged properties the amount ultimately decreed on 21st October, 1953, in 

Application No. 3701 of 1953. -It may not be necessary to set out those contentions. 

.The only plea of the judgment-debtor which was also overruled by the learned 

Judge which was pressed before us by the learned counsel for the appellant was that 
the application preferred in August, 1957, to execute the decree, dated 21st October, 
195» ia barred by limitation. "That was the only question we were called upon 

.to decide. : f 


The question for determination is whether Application No. 1598 of 1957,which 
as we said, was in effect an application for execution, fell within the scope of Article 
182 or Article 183 of the Schedule to the Limitation Act. The contention of the 
judgment-debtor was that it was Article 182 that applied and not Article 183, and 
that the application having been preferred more than three years after the date 
of the decree, 21st October, 1953, was barred by limitation. The contention of 
the Liquidators-decree-holders which was accepted by the learned Judge, was that 
Article 183 applied. That if Article 183 did not apply, the claim would fall within 
the scope of Artide 182 could not admit of any doubt. Therefore. the real question 
for our consideration is whether the claim of the Liquidators-decree-holders fell 
within the scope of Article 183. 

The period of limitation prescribed by Article 183, 12 years, will apply where 
an application isto “ enforce the judgment, decree or order of any Court established 
by Royal Charter in the. exercise of its ordinary original civil jurisdiction ". It 
was in exercise o: the jurisdiction conferred on this Court by the Banking Companies 
Act (Act X of 1949) that the order, dated 21st October, 1953, was passed. That 
that jürisdictior Was orginal civil jurisdiction within :the meaning of Article 183 
was never in diipute. The learned counsel for the appellant urged that to attract 
Article 189. it was not enough to show that the order under execution was passed 
by this Court in the exercise of its original civil jurisdiction. It had to be established 
further that the order the enforcement of which was sought by the decree-holders, 
was issued in the exercise of the ordinary original civil jurisdiction of this Court. 
‘So the questioi for determination is whether the jurisdiction conferred. on this Court 
as a High Court by the Banking Companies Act is ordinary original civil juris- 
diction of this Court within the meaning of Article 183. 

That the jirisdiction, in the exercise of which this Court passed the order, dated 
21st October, 1953, did not come within the purview of the ordinary original civil 
jurisdiction defined in clauses 11 and 12 of the Letters Patent could not admit of any 
doubt. Claus 11 defined the territorial limits of the jurisdiction, suits arising within 
which would be tried by this Court in. the exercise of the ordinary original civil 
jurisdiction conferred on this Court by clause 12. Is that exhaustive of the ordinary 
original civi. jurisdiction prescribed by Article 183 of the Limitation Act, is the 
question. The learned counsel for the appellant invited us to read Article 183 

! 
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-as if it read “to enforce . . . the order of any Court established by Royal Charter 
passed in the exercise Of its ordinary original jurisdiction conferred by that Charter 
and defined by it". , We are unable to read these further words of limitation into 
Article 183. In our ‘opinion,. for -he purposes of Article 183, the test to decide what 
‘constituted the ordinary original civil jurisdiction of a High Court originally es- 
‘tablished by Royal Charter is still that laid down by the Privy Council in the Matter 
-of Candas ` -Narrondas : Navivahu v:'C. A. Turneri’ At page 533, dealing with the 
contention, that the ‘insolvency jurisdiction of the Bombay High Court, though 
‘Civil and Original was not ordinary, Lord Hobhouse said : 

“ But their Lordships are of opinion that the expression ‘ordinary jurisdiction? embraces all such 
sas is exercised in the ordinary course of law and without any special step being necessary to assume 
it; and that it is opposed to extraordinary jurisdiction which the Gourt may assume at its discretion 
"upon special occasions and. by special orders." 

‘The order under execution in that case was that passed in the exercise of the 
insolvency jurisdiction of the High Court, which was entered up as a Judgment 
of the High Court.in 1868. Lord Hobhouse observed : 

“ The judgment of 1868 was entered up by the High Gourt not by way of special or discretionary 
action, but in the ordinary course of the duty cast upon it by law according to which every other 
‘case of the same kind would be dealt with. It was therefore entered up in exercise of the ordinary 
original civil jurisdiction of the High Gourt ;" 

Judged by that test, the jurisdiction conferred on this Court by the Banking 
‘Companies Act is part of its ordinary original civil jurisdiction within the meaning 

of Article 183. That jurisdiction has to be exercised in the ordinary course of law 
without any special step being necessary to assume it. The order, dated 21st 
October, 1953 was passed in the exercise of the jurisdiction assumed, not by way 
of special or discretionary action, but in the ordinary course of duty cast upon this 
Court by law according to which all cases of the same kind would have to be dealt 
with. In the application of that principle it is immaterial whether the ordinary 
original civil jurisdiction, besides that provided for by clause 12 of the Letters 
Patent is one conferred by the Letters Patent itself, or by a separate enactment. 


"The learned counsel for the appellant referred to Kuppuswami Nayagar, In re?, 
In his order of reference Kumaraswami Sastri, J., observed at page 240 : i 
* [ think there is a distinction between the Original Jurisdiction of the High Gourt and the 
‘Ordinary Original Givil Jurisdiction of the High Gourt. All applications tb the High Gourt are 
either civil or criminal. "They are Original Civil when matters come for thelfirst time to the High 
'Gourt, and they are Appellate Givil when they come in the form of appeals. Tke granting of probates 
or succession certificates will come within the Original Givil Jurisdiction, but it would not come under 
Ordinary Original Givil Jurisdiction, which, by the Letters Patent, seems to be confined to suits and 
"matters under clauses 12 to 21, which refer to the exercise by the High Gourt ofits Ordinary Original 
Givil Jurisdiction.” ) 
But to answer the question at issue before him, whether Under the. iod 
Succession Act as it stood then, the High Court had jurisdiction to entertain an 
application for the issue of a -succession certificate, the learned Judge was of the 
view that the test to apply was the one adumbrated to by Lord Hobhouse in In the 
matter of Candas Narrondas: Navivaàu v. C. A. Turner}. We are not concerned at this 
¿stage with the question, whether the learned Judge’s tentative conclusion which he 
reached in that case on the application of that.test, was correct. |That it was not 
‘correct was the view of a Division Bench of the Allahabad High Court in Banaras 
Bank v. Jyoti Bhushan?. It was on an application of the principe laid down in 
In the matter of Candas JNarrondas : Navivahu v. C. A.. Turner*, taat the learned 
Judges of the Allahabad High Court held. in that case, that an order passed by the 
‘High Court of Allahabad under section 186 of the Companies Ad was an order 
passed in exercise of its ordinary original civil jurisdiction and wis governed by 
Article 183 and not by Article 182 of the Limitation Act. | 


Our attention was not drawn to any reported decision bearig directly on 
the question, whether the jurisdiction exercised by this or other High Courts, ori- 
gally established by Royal Charter, under the Banking Conpanig Act is its or- 
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dinary original civil jurisdiction within the meaning of Article, 183. ‘The 
correctness, of, the principle laid, down in In the. mattér-of Candas Narrondas: 
Navivahu v. G. A. Turner’, has never been ; “questioned. It has, been. goisistently, 
applied by Courts in “India. We have therefore refrained from examining | 
other cases cited before us at the bar. Nor have we considered it necessary i 
trace the legislative history of Article: TSE Cn eue - 


We are content 'with resting. our, ‘decision ï in. his, appeal | on the scope of, Article, 
183, interpreted i in the light of the observations. of Lord Hobhouse i in In the matter, 
of Candas. Varrondas:  Navivahu. v. C. A. ‘Turner’. . We do not therefore 'considér it 
nécessary to deal with the other Contentions of the learned counsel for the, liquida-' 
tors, one of Which was that, evenif Article 182, applied, the bar “of ‘limitation | 
imposed by that Article should be held to have been removed, by, section 45 (0) 
of the Banking Companies, Act. ‘Prima facie that contention looks untenable but, 
it is not necessary to-record any concluded opinion of ours even on that question, 


We agree with Subrahmariyaín, J., that it was the 12 year period of Article 
183 that applied; and'that the claim of the Liquidators:decree-holders to enforce 
the order, dated 21st' October, 1953 was not barred by limitation. 


This appeal fails and i is dismissed with costi. © 
“PRN. . ND NS c NE - Appeal dismissed, . 
IN THE HIGH. COURT OF. JUDICATURE. AT MADRAS. 


n PRESENT, Mr: Justice Basirmzn AHMED SAYEED. 
“Appat Goundáh. i ISRCIM ID oie _Patitioner* D 


2. : 
Fo x t ito: 


Perichi Gounder UN IDCM E -— " Respondent. 
` Madras Cultivating Ténants Protection. Act Quy vf 1955); ‘sections 3 anit ToU me of Rescue 
Divisional Off icer— Jurisdiction to set aside ex parte. orders. ^^. 


Madras’ Cultivating Tenants Protection ‘Rules, 1955; rae ope of Proceedings 1 under Ja Agi 
cability ef Givil Procedure Code. 


The powers of the Revenue Divisional Officer aing aided the Madres Giltivating Tenants 
Protection Act, 1955, are defined by, the provisions of the Act and the Rules framed thereunder. Rule 
8 of the Rules framed under section 7 (1) of the Act makes it clear that his powers aré only to deal 
with a matter in a summary fashion, and that the proceedings" will be governed by the Givil Procedure 
Gode only in certain specified matters? - His Gourt is not aGourt of any inherent jurisdiction and the’ 
rules of the Givil-Proceduré: Gode in general do not apply.to the proceedings before him in extenso, 
As such he has no power to recallor set aside an ex parte order passed by him orto stay the execution 
of that order, on the ground that the ex parte order. was made without jurisdiction. Assuming that. 
the original ex parte order was without jurisdiction, the remedy is by way of revision: before the superior 
Gourt and not an application to set aside the ex parte order. . 


.. Tirumalai Naidu * v. Challapathi Naidu, (1957) 1 M.L.J..349 aud G alaswami Pillai v. M uswams 
Chettiar, (1956) 1 M. LJ. (Notes of Recent, , Gases) 46, followed., ii Ku 


;. Where the Revénue Divisional Officer;recalls and sets aside ibe ex parte ‘order, he acts without 
jurisdiction and the order setting aside the ex parte order is liable to be set aside in revision by the 
High Gourt under section 115, Givil Procedure Gode, whether the ex parte order be right orwrong. : 


.* Petition under section:1 15 of Act V of 1908 ‘praying: the High Court to revise 
the Order of the Court of the Revenue Divisional Officer, Coimbatore, dated 21st 
September, 1956: and made i in E.P. No..7 of 1956 in O. P. No. 41 of 1956. > 


K. S. Naidu, for Petitioner i in G.R.P. No. 808 of 1957 and for Rapni 
in GR, P. No. '570 | of 1957: 


? 


s. Mohan Kaner anianol for Petitioner i in C.R.P. No. ab of 1957 i for 
Respondent in, C.R.P. No. 204 of. 1957- 


[2 





(d (1889) LR. 36 LA. Dës EERE ‘13 Bom, 520 (P.G.). E DE 
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'The Court made the following 


Onpzn:—C. R. P. No. 204 of 1957.—This Civil Revision Petition is against 
the order of the learned Revenue Divisional Officer, Coimbatore, i in E.P. No. 7 of 
1956 in O.P. No. 41 of 1955. 


The petitioner is the landlord, and the respondent in this petition is the tenant. 
For the fasli year 1954-1955 the respondent entered into a tenancy agreement in 
respect of the land belonging to the petitioner for agricultural purpose, agreeing 
to pay.a sum of Rs. 500 in advance by way of rent towards the tenancy. This 
amount was duly paid and on the termination of the year of the lease, the respondent? 
did not deliver possession of the land to the petitioner but he continued. to be in 
occupation. He did not pay any rent for this year, viz., 1955-56. Without paying. 
the rent for that fasli year he had also constructed a salai on the land leased to him 
by the petitioner. According to the original agreement under which the respondent 
held over the land in his occupation, the stipulated rent of Rs. 500 was payable 
in advance. Since this rent was not paid in December, the petitioner.filed O.P. 
No. 41 0f 1955 for eviction. "This original petition however, was compromised by a. a. 
joint memo. filed by both the parties and marked as Exhibit A-1. 


In that memo. it was agreed that the respondent will deliver peaceful possession 
of the demised land on the 15th July, 1956, without raising crops and pay his share 
of electricity charges. The petitioner agreed on delivery of possession of the 
demised land by the respondentto remit the lease amount of Rs. 500for1955-56. The 
petitioner further agreed to pay the respondent a sum « f Rs. 125 on 15th July, 1956, 
for the loss incurred by the respondent in constructing the walls and flooring of 
thesalai. There was also a further agreement by the petitioner that he should allow 
the respondent to remove the tiled roof of the salai constructed by the respondent ` 
without interfering with the walls. Clause 5 of the agreement was to the effect 
that, in default of delivery of possession, the respondent will not be entitled to any 
of the above mentioned benefits. On the part of the petitioner it was agreed further 
that if the petitioner committed default in paying the sum of Rs. 125 on or.before 
15th July, 1956, the respondent will be at liberty to re-enter the demised land. This: 
compromise was.recorded and the original petition was closed. According to the 
order under revision after the-filing of this joint memo., an order was passed on and 
March, 1956, by the Revenue Divisional Officer in terms of the agreement. 


Subsequent to this on goth July, 1956, the petitioner filed a petition before 
the learned Revenue Divisional Officer alleging that the conditions of the agreement. 
were not acted upon. by the-respondent, that delivery of possession was not given. 
and so he asked. for éviction. The Revenue Divisional Officer thereupon -passed 
an order of eviction on 8th August, 1956. This order is said to be an ex parte order 
passed on the petition of the petitioner. ` . 


The respondent thereupon filed a petition requesting ihe E Revenue 
Divisional. Officer to stay the execution of that eviction order ‘on the ground that 
the petitioner had not fulfilled the conditions and also that the order of eviction’ 
should be set aside. This application was filed on:16th August,'1956. But no 
separate number appears to have beet given to the application of the respondent 
wherein the order now under revision has been passed. “The order under revision 
is to the effect that the petitioner did not pay the amount agreed to be paid by him 
before the first of Adi, that the respondent had done what he was called upon to 
do under the terms of the agreement, and.that the allegation of the respondent 
that he had vacated the land was true and stood proved.. In consequence the 
learned Reveriue Divisional Officer revoked the order of eviction passed already 
in favour of the petitioner and withdrew the same, while Pang the original 
application of the petitioner for eviction: 


K. S. Naidu, appearing on behalf of the petitioner contends in the first place 
that even. though the order, dated 8th August, 1956 was an ex parte order pas.ed 
against the respondent in his application E. P. No. 7 of 1956, there was no juris- 
diction. for the Revenue Divisional Officer to recall that order and revoke the 
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same and dismiss the E. P. when once be had passed the-order of eviction. The 
Revenue Divisional Officer’s powers are defined by the prévisions of the Act, Act 
XXV of 1955, and also the Rules framed thereunder. Rule 8 of the Madras Culti- 
vating Tenants’ Protection Rules framed under.the Act, provides that the proceedings 
of the Revenue Divisional Officer shall, be summary "and. shall be governed as far 
as possible by the provisions of the Civil Procedure Code having regard to (a) the 
issue of service of summons (b) and examination of parl es and witnesses, and (c) 
the production of documents. There is.no further power vested in the Revenue 
Divisional Officer under this rule to set aside any ex parte order passed by him. It 

is also clear that the rules of the Civil Procedure Code do not apply to the proceedings - 
before the Revenue Divisional Officer in extenso. Unless there is a special pro- 
vision in'the Act'or under the Rules vesting the Revenue Divisional Officer with 
such power as to set aside ex parte orders, it cannot be.contended that the Revenue 
Divisional Officer has jurisdiction to set aside, any.ex parie order, whether it be wrong 
or right. The learned counsel for the respondent, howéver, contended ‘that. the 
effect of the order under revision in this Civil Revision Petition is that the Revenue 
Divisional ‘Officer having passed an order. without jurisdiction, originally, viz., in 
having ordered eviction of- the respondent, .was only rectifying the’ situation by 
recalling the’ order and dismissing the petition... I do not think that this position is 
tenable. If the Revenue Divisional Officer had originally passed an order without 
jurisdiction, which however is not correct. in the present contest, the remedy open 
to the respondent was to seek revision of that order before the superior Court. , The 
respondent not having taken any steps in that direction, it is not open to the res- 
' pondent to contend now that the action of the Revenue Divisional Officer in having 
recalled the original order of eviction, and dismissing it, is competent and. is in the 
exercise of his jurisdiction. It has to be observed. that the. Revenue Divisional 
Officer is not a Court of any inherent jurisdiction i in order to enable it to have power 
to set aside ex parte orders passed by it. If the contention of the learned counsel 
for the respondent is to be upheld, if one order is passed without jurisdiction and if 
it is open to the Revenue Divisional Officer to have it recalled and set aside without 
of course having any jurisdiction to do so, then such process can be repeated ad 
nauseum. This could never have been the intention of the Legislature, especially 
when power is given to the Revenue Divisional Officer, to deal with matters only in 
a summary fashion and within the four corners of the Act and under the Rules 
framed thereunder. 

Mr. Naidu, appearing for the petitioner has invited my attention to à "decision 
of Ramaswami Gounder, J:, in Thirumalai Naidu v. Challapathi Naidu}, The learned 
Judge has held in very similar circumstances that the, Revenue Divisional Officer 
has no jurisdiction. to set aside an ex parte order passed by him under the provisions of 
Act XXV of 1955. I entirely agree with the reasonings found in this short judgment 
of'the learned Judge. The learned Judge has also referred in his judgment to the 
judgments of two.other learned Judges of this Court, namely Balakrishna Ayyar, J.,.in 
W.P. No: 560 of 1954, and Rajagopala Ayyangar, he ., in W.P. No: 520 of 1954. The 
rules which had tó be consideréd by Rajagopala Ayyangar in W.P. No. 520 of 1954 
seem to be more or less similar in effect and scope to the rule No. 8 framed under the 
provisions of Act XXV of 1955 and the ratio decidendi of, the decision in Gopalaswami 
Pillai v; Kuppuswami Chettiar®, seem’ to be fully applicable to the facts of the present 
case. before'me. -I am,’ ‘therefore, “of the view, on.a consideration of the facts and 
citations made by the learned counsel for the petitioner, ‘that the order of the learned 
Revenue Divisional Officer’ under revision could ‘not be sustained and i it has to be- 
set aside. 


Learned counsel for the respondent, however, ‘ued that in view of the fact 
that the order of the learned Revenue Divisional Officer under revision has the 
effect of setting aside a previous order passed by E him, which was.ex parte and which 
was passed in O.P: No. 41, of 1955, where the compromise entered info between the 
pee had been recorded, this Court would not be justified in setting aside the order 
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of the Revenue Divisional Officer under revision. I do not agree with the contention 
of the learned counsel for the respondent. I have already dealt with this aspect in.the 
earlier part. of this judgment. When the compromise memo, ‘was entered into bet- 
ween the parties and was filed, in Court, there was an order in terms of that com- 
promise, and that order had to be given effect to and in secking to give effect to 
that order at thé instance of the petitioner, the learned Revenue Divisional Officer 
passed the order for eviction ex parte. It cannot be said that the Revenue Divisional 
Officer had no jurisdiction to pass that order of eviction, even though it might be 
ex parte. I do not see any force in the contention of the learned counsel for: the 
respondent to the contrary. i ) ; 


_ This petition is, therefore allowed. But there will be no order as to costs. 


C. R. P. No. 570 of 1957.— This petition -arises out of an order passed by the 
same Revenue Divisional Officer in a subsequent application filed by the petitioner 
in C.R.P.No. 204 of 1957 against the same respondent. The tenant is the petitioner 
in this Civil Revision Petition. This order under revision is one directing the peti- 
tioner to. pay a sum of Rs. 500 xo the respondent-landlord representing tlie lease 
amount for the year 1955-56.: The contentions of the tenant that-he had paid'a sunt of 
‘Rs. 200 as advance, and had also erected a salai at a'cost of Rs; 750 and that amount. 
had to'be adjusted towards the'rent' ‘payable to the landlord were all rejected by the 
learned Revenue Divisional Officer. Apart from this; the judgment I Have just now 
pronounced in C.R.P. No. 204 of 1957 which had the effect of upholding the ordér of 
eviction makes the petition out of which the present Civil Revision Petition’ arises 
quite unnecessary, and, therefore, I'do not-think it is necessary for me to pass any 
orders in- this revision petition. This Civil Revision Petition will be allowed and the 
parties will be entitled to work out their’ remedies in regard tö the claim for rent for 
the‘subsequent years.' There will be no order as to costs. Pe a VN SN D 
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IN THE: HIGH COURT OF JUDICATURE AT MADRAS," ' 
0) $o PResENT:— MR. Justice RAJAGOPALA ÁYYANGAR. 9. 
Asher Textiles Ltd., Tirupur : eas Vo Petitioner 
: . P $7 i 2 3 2 Nt , - y 
i V. s - 
The Industrial Tribunal, Coimbatore and another z Respondents. 

Industrial Disputes Act (XIV of 1947), section 33—Petition by employer seeking permission to punish a 
workman for misconduct pending arbitration —Duty of Tribunal—Employer stating the nature.of punishment 
proposed to be imposed, if irregular— Petition if liable to be rejected on that ground." e DEM 

A petition by the employer to an Industrial Tribunal under section 33 of the Industrial Disputes 
Act, seeking permission to dismiss a’ workman pending adjudication,cannot be rejected merely because 
the employer sought the permission of the Tribunal to‘ impose a specific form of punishment, viZ., 
dismissal, instead of generally seeking a permission to punish. On'the other hand the section itself 
contemplates that the management in steking a permission to punish.should state the action they 
propose to take against the workman, so that the Tribunal could considér whether the permission 
sought for is bona fide. .' | - UE : i i 
_ It is no doubt true that it is not within the competence of a Tribunal to impose any, conditions 
in granting a permission under section 33 of the Act nor could it substitute à punisbment-which it 
considers appropriate. But the severity-of the proposed punishment in’ the context'of other facts, 
might enable a ‘Tribunal to draw'its own conclusion about the motive of the employer in seeking the 
permission. Where permission to dismiss a workman is sought on the ground of misconduct and 
disobedience of lawful orders, and the Tribunal finds that the alleged misconduct is proved, it. has no 


jurisdiction to refuse the permission merely because in its opinion the punishment proposed was 
more severe than what it would have inflicted., ' 


Pétition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and im the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari‘ calling for the records in Petition No. 64 of 
1955 in I.D. No. 13 of 1952, dated 20th August, 1956, on the file of the Industrial 
Tribunal, Coimbatore and quash the said order. 








*Writ Petition No. 1246 of 1956. 4th December, 1957. 
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The Advocats<Geheral (V.K. Tiruvenkatachari), for T. T. Srinivasan, for Petitioner.. 


G. Ramanujam for Additional Government Pleader (K. Veeraswami), f or the State.. 
B. Lakshminarayana Reddi, for 2nd dem, 


The Court made the following :. a 


Orper.—The controversy peewee the ades whidi calls jor decision is as. 
regards the legality of an order of the Industrial Tribunal, em in petition 
No. 64 of.1955 on its file. .,' 


v 


| "The petitioners are Messrs. Asher Textiles Lid. They were — to an indus- - 
trial dispute between themselves and their workers which had been referred for: 
adjudication to the Industrial Tribunal, Coimbatore, I.D. No. 13 of.1952. This writ 
petition is concerned with matters that transpired between the. petitioners and one 
of their workmen, . Subbaraman (2nd respondent) here who will. hereafter be 
referred to as.the respondent. Subbaraman was originally employed as a blow-room . 
clerk and while so the management. transferred him.to the post of a clerk in the des- 
patch and filing- section. It was a common case that this transfer did.not injuri- 
ously affect the grade, pay or future prospects of this employee. "The respondent, 
however, refused to accept the transfer on the ground that it was an act - of humilia- - 
tion and that it was beneath his dignity to work as a clerk in the despatch and filing 
section. The management thereafter issued notices to the respondent to éxplain his. 
wilful disobedience of lawful orders and his act of insubordination. ‘The respondent . 
repeated what he stated earlier and this was not found to bé satisfactory. Thé 
management applied to the ‘Tribunal: for permission: to dismiss the workman. for 
misconduct'under” section 33 (b) of thé Industrial Disputés ‘Act’ which was numbered 
as; Petition No.,64 of 1955 and, pending the disposal of this. application, they passed’ 
an order of suspension of the. employee. . The respondent in his.turn filed 1 3 (A471). 
52 tothe Tribunal being a petition under section33-A ofthe Act complaining that the 
employer had. contravened the provisiohs of section 33 by punishing’! him by wäyʻof 
suspension and sought reinstatement and wages for the period, of suspension. . By: 
consent of partiés, the two applications were dealt with together, the evidence recorded- 
in Petition No: 64 of 1955 being treated as evidence in the complaint by the res-: 
pondent. As a result of this enquiry, the Tribunal ‘passed an order refusing" per- 
mission sought i in Petition No. 64 of 1955 and it,is the.legality of this grde that is 
Sa in this petition. 


* In.order to appreciate the contentions raised on ‘behalf of the EE it is. 
necessary to set out the finding récorded by the Tribunal. After setting out the facts.. 
which were notin dispute: or were proved’before ‘the Tribunal, it recorded :. 


‘ee On an analysis of both the oral and documentary, evidence, 1 have: no hesitation i in coming : 
.to the conclüsion that the management. is. well founded in contending that Subbaraman is guilty 
of misconduct. . . . in-my opinion Subbaraman’s transfer from a:blow-room: clerk to the 
despatching section isa legitimate and valid one; «therefore it necessarily follows that his refusal to: 
De the transfer and j join c» as DEAE 'and filing clerk tantamounts to disobedience of a 
awful order. . 


The learned. Tribunal duc proceeded to’ dude the Susttcation: which the 3 res- 
pondent put forward before it for sustaining his rudes ánd RUE apona ofi it in. 
favour of the management concluded : Poo . 


' 
i fal 


“Thus the starid taken by him cannot be upheld. It necessarily follows that his refusal to join - 
as clerk in the despatch and filing section:on a transfer by the management is inexcusable, i irrespective” 
of the question' as.to what punishment that should be imposed upon him. The worst of it is that. 
he has attributed mala fides on the part of the "management on the basis of his own erroneous idea 
or misconception about his status when he was attending to the duties of a typist. The management 
is well foùnded in their contention that even this letter only goes to show that he does not want to . 
accept the transfer as despatching and filing clerk but only.wants to be a blow-room clerk at least, , 
even though he may be asked to do the work of a despatching and is clerk. j 


The Tribunal then went on: 


* In view of these converging considerations detailed above, I am constrained. to come to the - 
conclusion as pointed at the outset that he is guilty of wilful disobedience or insubordination Which, 
is-clear misconduct.”’. ' , 
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The Tribunal next dealt with the contention that the respondent was given no 
opportunity by the mahagement to meet the charges levelled against him. It deci- 
ded this point also in favour of the managemeni saying : i 

“Even before me no particular evidence had been let in to show that the management’s decision 
is vitiated for want of a proper enquiry. Practically Subbaraman has repeated whatever he has 


conveyed in his letters. Thus the only point which remains to be considered is whether on the 
facts proved in this case permission to dismiss this Subbaraman should be granted.”’ 


The Tribunal also impliedly in the course of its order negatived the plea of victimisa- 
tion and maía fides with which the respondent had charged the management. Indeed 
it looks that during the course of the enquiry before the Tribunal this charge of 
mala fides was not persisted in by the respondent. 

The question next to be considered is as regards the order that the Tribunal was 
bound to pass on the findings thus recorded. The Tribunal in the present case 
proceeded to consider this matter in paragraph 10 and decided to dismiss the applica- 
tion of the management on grounds which appear to me not very intelligible. It 
extracted the terms of section 33 (b) which enacted : 


“393. During the pendency of any. . . . . . . proceedings before a Tribunal in respect 
of any industrial dispute, no employer shall 


* " * * * 
(6) discharge or punish, whether by dismissal or otherwise, any workman concerned in such 
dispute save with the express permission in writing of . . . . the Tribunal" 


and then continued: 
** ft is significant to note that the permission that is sought for under this clause is to.'punish? 
a delinquent workman irrespective of the kind of punishment. "Therefore if a Tribunal is satisfied 
that a particular workman deserves to be punished, it can grant permission. All that the manage- 
ment has to ask for from this Tribunal is permission to punish the worker. On the other hand, per- 
mission asked for is not for mere punishment but for punishing in a particular manner, t.e., for dis- 
missal This Tribunal is called upon to consider whether permission should be given for punishing 
in that manner. It is common ground that this Tribunal has no jurisdiction to substitute or suggest 
another kind of punishment, i.e., indicate what kind of punishment should be awarded. In this case, 
the management did not amend this petition asking for permission merely to punish, leaving it to the 
management to punish in their own manner and leaving it to the workman to takesuch appropriate 
steps against that order of punishment if any available, In this case I am of opinion the nature of 
punishment which is sought to be imposed upon this employee isso severe that I don’t see any way 
to grant that request. . . . . . it is not for the Tribunal to suggest the punishment. In the 
xesult the petition asking specifically to grant permission for dismissal has to be dismissed and I 
accordingly do so "*, ' ; 
The Tribunal is no doubt right in its view that under the terms of section 33 it had 
ino jurisdiction to impose conditions as a. pre-requisite for granting to the employer 
the permission he sought. It had no jurisdiction to substitute a punishment which 
it considered appropriate for the misconduct which on its finding had been committed 
‘by the workman. The question that remains is as to whether an application by the 
employer under section 33 is liable to be rejected. because it specified the punishment 
which the employer intends to inflict. This can be answered only in one way, in the. 
negative. The language employed in section 33 does not support the construction 
"which the Tribunal adopted of this provision. On the other hand, it appears to 
me that the section itself contemplated, that the management should state the action ' 
which they proposed to take against the workman, the permission referred to in the 
‘section being in regard to that action. . 

Apart from the language of the section, more than one consideration ought to | 
dead one to the conclusion that it is essential for the employer to specify the punish- 
ment he seeks to impose when he seeks the permission of the Tribunal. The first 
‘is founded upon the place of section 33 in the scheme of the Industrial Disputes Act. 
It is a provision designed to preserve the status quo pending the adjudication of 
an industrial dispute. Its aim and purpose is therefore to keep the ring clear for the 
contestants to fight their case before the Tribunal. During the pendency of these 
proceedings, the section enjoins that neither party shall so to speak queer the pitch. 
Section 23 enjoins on workmen and employers not to resort to strike and locks-out 
during the pendency of the proceedings before the Industrial Tribunal. Section 33 
3s another provision on the same lines and is designed to prevent action by the 
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employer to prejudice the conduct of the proceedings befope the Tribunal. "This 
is achieved by two prohibitions : (1) in regard to alterations of the conditions of 
service of the employees to their prejudice and (2) the punishment of employees for 
misconduct. The aim of both these.is the same, namely, that undue and improper 
pressure shall not be brought to bear on the workman to coerce them, in regard to 
the conduct of their case before the Tribunal. It is this factor that is referred to in the 
several decisions of Industrial Tribunals and Appellate Tribunals when tliey speak 
to the necessity of the bona fides of the employer or absence of victimisation on his: part. 
In this context want of bona fides and victimisation are merely two aspects or forms of 
the same concept. The matter which is considered in this connection is, was the 
action of the employer motivated by a desire to hinder the fair adjudication of the 
dispute before the Tribunal? Was it motivated by a desire to wreak vengeance on or 
to punish those who raised. the dispute under adjudication and sought redress from 
*the Labour Tribunal?’ Was that directed against workmen who took a 
prominent part in that ‘dispute and who if coerced would facilitate the 
employer gaining an unfair advantage in the conduct of the proceedings before 
the Tribunal? If these were answered in favour of the employer and the 
‘Tribunal found that the misconduct alleged did in fact exist, the law requires that 
the Tribunal should grant the permission asked for (vide The Automobile Product of 
India v. Rukmaji+, and Lakshmidevi Sugar Mills, Ltd. v. Pi. Ram Sarup?.) It would be 
apparent that for considering this matter about the bona fides of the employer or as to: 
whether the step taken was-one intended to -victimise any workman or a group of 
workmen the severity of the punishment woüld not be an irrelevant factor. For 
instance, if for a very trifle or venial breach of duty thé employer proposes to dis- 
miss him the Tribunal may well consider whether the motive of the employer in 
imposing a-punishment, which was out of all proportion to the misconduct of which 
the workman was guilty, was not motivated by other factors than the maintenance. of 
discipline and the just protection of the employer. This, however, does not mean that 
the-Tribuiial sits in judgment on the employer as regards the exact punishment to be 
meted out and that ifit found ‘the particular punishment intended to be a little more 
severe than what it would itself impose if it were the employer, it draws the conclu- 

sion that the motive of the employer was victimisation. Such an inference of 
` mala fides would be possible from the severity of the punishment, only if there were 
other factors present and if no reasonable person could, taking into account the 
previous conduct of the workman, the situation of the business and other relevant 
material, impose that punishment for the misconduct proved. It is for these 
reasons that I consider that it was not only not improper but it was necessary for 
.the employer to’ have informed the Tribunal of the punishment it proposed to 
inflict, while seeking permission of the Tribunal under section 33. . 

This apart, take the other matter ‘specified in the section in its first sub-clause, 
namely, prejudicial alterations in the conditions of the service of workman. It could not 
be contended that in cases covered by this sub-section, the employer was to approach 
the Tribunal with a request for permission to alter the conditions of the service of 
the employees without specifying what the alteration proposed was. ` The matter 
does not require any elaboration and it is sufficient to say that the two sub-clauses 
(a) and (6) would stand on the same footing in regard to the contents of the petition, 
the approach of the Tribunal and the basis upon which the permission asked should 
be granted or refused. 

` In the present case the "Tribunal has found (1) that the misconduct was proved 
and (b) that the employer was not actuated: by. improper motives in seeking to 
dismiss the workman guilty of misconduct. The Tribunal no doubt recorded a 
finding that the punishment was more severe than what it would have inflicted if it 
were the employer. But this in my opinion was a wholly irrelevant finding which 
had no bearing upon the decision of the matter under section 33. ‘I therefore dis- 


regard that finding. 
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The net result is that on the other findings recorded by the Tribunal it follows 
that the permission asked for should have been granted and there will be an order 
accordingly. Taking into account the conclusion I have reached I thought this 
was a simpler course to adopt, than merely to set aside the order of the Tribunal and 
asking it to pass the appropriate order in the light of this judgment which would 
have only meant a little more delay in these proceedings. 


The petition is allowed and the rule nisi is made absolute. The order of the 
Tribunal is set aside and in its place there will be an order that the permission asked. 
for in Petition No. 64 of 1955, is.granted.., There will be no order as to costs. 


R.M. l ———— * ' Petition allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice BALAKRISHNA AYYAR. 


K. T. Kandaswami Mudaliar . ..  Phütloner* 
v. l 
Panchayat Board, Takkolam, North Arcot District and others.. Respondénts:. 


Madras Village. Panchayats Act (X of 1950), sections 24, 29, 31, 33 and 34——Scope—Presidentif could 
cancel a resolution of the Panchayat. 


The scheme of the Madras Village Panchayats Act makes it clear that the position.of the President 
is that of the administrative head of the Panchayat. There is nothing in his position as such which 
would empower him to cancel the resolution of the Panchayat Board (e: g.,.a resolution granting, 
licence to install additional electric motor). 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the orders of 
the President, Panchayat Board, Takkolam, North Arcot District, dated 27th May, 
1956 and the Government of Madras in G.O; Ms. No. 661 L.A., dated 22nd April, 
1957 and quash the said orders. 


T. Chengalvaroyan, for Petitioner. 3 
The Additional Government Pleader (K. Veeraswami), for third Respondent.. 
The Court made the following 


Orper.—On 25th August, 1955, the Panchayat Board of Takkolam passed a 
resolution granting a licence to the petitioner to install an additional electric motor of 
15H.P. On and October, 1955, the President of the Panchayat Board communicated. 
this fact to the petitioner and in his letter specified the conditions subject to which the- 
licence was granted. "The petitioner alleges that on the strength of this licence he 
started constructing additional buildings at a large cost and that he also purchased 
the requisite machinery. On 27th May, 1956, the President of the Panchayat 
Board wrote to the petitioner informing him that the licence which had been granted 
must be cancelled : 

* in view of the fact that the said mill is outside the industrial area as declared in 1937 and 
that the horse-power of your motor exceeds in total the prescribed 20 horse-power "". 
The petitioner then went up to the Government who passed this order © 


“The petitioner is informed that his request for the grant of permission for the installation of aw 
additional motor of 15 horse-power for running a rice huller in the premises of the Kandaswami 
Mudaliar Rice Mill in Takkolam Panchayat will not be complied with "*. : 

The petitioner has therefore come to this Court for the issue of av appropriate writ 
quashing the orders of the President and the Government of Madras. f 


Mr. Changalvaroyan for the petitioner raised two points. As it is possible- 
to dispose of the case on the ‘irst of these two points I do not propose to go into the- 
second. ‘The first point was that the licence had been granted by a resolution of the- 
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Panchayat Board, that the cancellation was by the Presidentsof the Panchayat Board 
and that the President had no power to cancel the resolution of the Panchayat Board. 
I think that this objection is well-founded. Sections 24, 29, 31, 33 and 34 of the 
Madras Act X of 1950 are the provisions of the statute which enact what the powers 
of the President are. None of these confers on him any power to cancel a resolution 
of the Panchayat Board of which he is the President. The scheme of the Act makes it 
clear that the position of the President is that of the administrative head of the Pancha- 
yat. There is nothing in his position as such which would empower him to cancel the 
resolution of the Panchayat Board. The learned Government Pleader referred me to 
section 128 of the Act which confers on Government certain powers for revision. But 
the Government Order of which the petitioner complains and which I have already 
extracted does not purport to have been passed in exercise of the powers of revision 
conferred by thissection. "That being so, it is impossible to treat it as an order passed 
by the Govenment in the exercise of their powers of revision. The position therefore 
is that there is no valid order cancelling the licence granted by the Panchayat Board. 
‘This petition is therefore allowed and the orders cancelling the licence issued to the 
petitioner quashed. The petitioner will be entitled to his costs. Counsel's fee Rs. 100. 


K.S. — f Petition allowed. 


IN THE HIGH COURT -OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice ANp Mr. Justice PANOHAPA- 
KESA AYYAR. : 


K. A. Gopalaswami Reddiar .. Appellant* 
" a. f 
Peria Siddammal and another L .. Respondents. 


Hindu Law— Adoption —Widow—Adoption by——Validity of—Absence of authority of husband —Consent 
given by sapindas on the assumption and representation that widow had authority from husband to adopi-—Suffi- 
ciency to validate adoption—-Consent given by sapinda whose son is adopted—Validity of. 


Where the husband has not given any authority to his wife to make any adoption, the consent 
to the adoption given by the husband's sapindas on the assumption and representation that the hus- 
band had given his permission to adopt is not a consent given on an exercise of their own discretion 
and, therefore, would not be sufficient to give validity to the adoption by the widow. An adoption 
made by the widow on the strength of such consent given by the sapindas cannot be held valid. 


It cannot be said that the assent of a sapinda, who is the natural father of the adopted boy, is ‘of 
no use and does not count on the ground that his own son was being given in adoption and he was 
therefore not free to exercise his discretion impartially. 


Krishnayya Rao v. Surya Rao Bahadur Garu, (1935) 69 M.L.J. 388 (P.C.), relied on. 


Appeal against the decree of the Court of the Subordinate Judge of Salem in 
Original Suit No. 47 of 1950. 


T. M. Krishnaswami Ayyar and T. Venkatadrl, for Appellant. 
T. Krishna Rao, for 2nd Respondent.. 


The Judgment of the Court was delivered by 

Rajamannar, C. f. —Yhe only question in this appeal is whether the alleged adop- 
tion of the plaintiff-appellant to one Peddappa Reddiar by his senior widow, the 
first defendant, is valid. ‘The suit was filed by him for a declaration that he was such 
validly adopted son and for partition of the suit properties. The two defendants 
were the two widows of Peddappa Reddiar who died on 2nd September, 1946. He 
had no male issue but by the first defendant he had four daughters and there is 
evidence that the daughters have also sons who were alive at the time of the death of 
Peddappa Reddiar. The plaintiff is the second son of Appuswami Reddiar, the 
only brother of Peddappa Reddiar, but divided from him. In the plaint it was alleged 
that Peddappa Reddiar authorised the first defendant, his senior widow, to make an 
adoption. lt was further alleged that the widow also obtained the consent of the 
nearest agnates of her husband, namely, Appuswami Reddiar, his divided brother, 
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and two sons of one Ghinna Rami Reddi, the son of the brother of the paternal 
grandfather of her husband, namely, Gengi Reddi and Erra Nagi Reddi. : The con- 
sent given by these three agnates was embodied in a registered document, dated 
15th June, 1949. The adoption is alleged to have taken place on 17th June, 1949. 
An adoption deed bearing that date was executed and registered. The first defendant 
was ex parte. The second defendant who was the sole contesting defendant, the junior 
widow, denied that Peddappa Reddiar ever gave authority to the first defendant to 
make an adoption. She definitely stated that her husband was not desirous of 
adopting either the plaintiff or any other person at any time as he had a number of 
grandsons by his daughters. She challenged the validity of the consent given by 
the three agnates including the plaintiff's father. There was also a plea that the 
consent given by Gengi Reddi and Erra Nagi Reddi was given with a corrupt 
motive. She went to the extent of denying altogether the factum of adoption. 
i The learned Subordinate Judge of Salem who tried the suit, on a consideration 
of the evidence adduced before him found the factum of adoption was established 
.beyond' doubt. That finding has not been challenged before us by the.second 
defendant-respondent. The learned Judge, however, found that the first defendant 
had not been authorised by her husband to adopt. He went further and held that 
‘her husband had specifically prohibited her, the first defendant, from making an 
adoption. The learned Judge also held that in any event the consent of the sapin- 
das in this case was not sufficient to uphold the validity of the adoption because such 
-consent was obtained by a misrepresentation made to them that the husband had 
given her the requisite authority to adopt. On those findings the suit was dismissed 
with the costs of the second defendant. Hence this appeal by the plaintiff. — ' 

Mr. T. M. Krishnaswami Ayyar took us through the entire evidence and chal- 
denged the findings of the learned Subordinate Judge regarding the validity of the 
adoption. The first question which falls for decision is whether the first defendant was 
actually authorised by her husband to make an adoption. It is only an oral authority 
that is set up. The only direct evidence of the husband having given that authority 
is that of the first defendant herself. She deposed that even before he fell ill prior 
to his death, he had expressed his desire to adopt a son and, when he was ill, he expres- 
‘sed his intention to adopt a son and subsequently he said that in case he died without 
making an adoption, she should adopt a son. According to her, one Masaperumal 
Reddi, P.W. 7, and her son-in-law, Thammanna Reddi, were present when her hus- 
"band expressed his desire to adopt a son. Masaperumal Reddi has been. examined 
as P.W. 7; but we find it impossible to rely on his evidence. Thammanna Reddi 
-was not examined. The first defendant was, however, compelled to admit that 
-during his illness her husband said that his daughters and their sons should take 
all his properties. She also admitted that he had no ill-will towards his daughters 
-or their sons. The natural father of the plaintiff gave evidence as P.W. 6. Accord- 
ing to the first defendant he was not present when her husband expressed his desire 
‘to adopt a son ; nor does he say any authority was given to the first defendant in his 
‘presence. P.W.’s. 4 and 5, the other two witnesses who subscribed to the document 
“embodying the consent, obviously do not know anything about the giving of authori- 
ty by the husband and their only informant appears to be the first defendant her- 
self. As against this evidence, there is the evidence of the second defendant that 
when the first defendant came to Salem, where her husband was residing for some 
time and suggested to him either to adopt a son or to execute a will, he said that it 
was not his intention toadopta son and that he intended, after his death, his widows 
should enjoy his properties and, after their death, the daughters and their sons should 
take his properties. It is difficult arbitrarily to choose between the evidence of the 
two widows, each interested in supporting her case. The probabilities, however, 
‘support the respondent's case that the husband never gave the first defendant autho- 
rity to adopt. Peddappa Reddiar not only had daughters but also sons of daughters 
and apparently he was quite fond of his children a well as grandsons. It was not 

suggested that he was on terms of hostility with them. Presumably the first defen- 
dant should also be interested in them. Even assuming that his relations with his 
divided brother, Appuswami Reddiar, the plaintiff's father, were cordial, his affection 


II] GOPALASWAMI REDDIAR 7. PERIA SIDDAMMAL (Rajamannar, C.7.). . 109 


for his divided brother’s son could not be gréater than his affection for his own grand- 
sons. If he had wanted to make an adoption he could have easily made the adop- 
tion during his own lifetime. Plaintiff’s father was evidently quite willing to give his 
son. Though Peddappa Reddiar died in September, 1946, there was no reliable 
evidence of any attempt on the part of the first defendant to set about making the 
adoption, The only explanation she gives is that she was asking the second defendant 
to consent to the adoption but she was not willing to agree. There is clear evidence that 
the relations between the co-widows ceased to be friendly at least from 1948 onwards. 

There was even a complaint to the police and.intervention by the police officers. The 
second defendant confessed that there was no.reconciliation between her and her 
co-widow. It is only after the widows fell out that we find the first defendant taking 
steps to make an adoption. She was evidently not certain of establishing their case 
of an oral authority from her husband and wanted to fortify herself by obtaining the 
consent of thé nearest'reversioners. Having regard to all these circumstances, we 
agree with the learned trial Judge that the plaintiff has not proved his case that 
the first defendant has been authorised by her husband, Peddappa Reddiar, to make 
the adoption. We are, not, however, inclined to agree with the learned Judge that 

' there was any express or implied prohibition. 


Tt is clear to us on the evidence that the consent of the duis agnates was obtained 
by the first defendant under Exhibit A-4 on the representation made by her that 
her husband had given her oral permission to adopt. The deed of consent recites in 
ünambiguous language that prior to his death Peddappa Reddiar had given oral 
permission to adopt K. A. Gopalaswami, that is, the present plaintiff, and that the 
widow proposed to take the said boy in adoption “in accordance with the willing- 
ness and permission of your husband". The plaintiff's father and P.Ws. 4 and 5, 
the two more distant agnates, have all signed the document containing the above 
recitals. Appusamy Reddiar, the plaintiff's. father, does not say that he was pre- 
sent when Peddappa Reddiar gave his authority.to ‘the first defendant to make an 
adoption. His source of information-must therefore be the first defendant herself. 
As we have now held that the husband did not give his consent, it follows that the 
consent given by the sapindas on the assumption that the husband had given his per- 
mission is not consent given on an exercise of their.own discretion and, therefore, 
would not be sufficient to give validity to the adoption. The learned Judge apparently 
was of the view that the assent of Appuswami Reddiar, the plaintiff's father, did. 
not count in any event because it was his own son who was being given in adoption 

„and therefore he was not free to exercise his discretion impartially. This view is. 
not correct, vide Krishnayya ‘Rao v.-Surya Rao Bahadur Garut. Though this view: 
ofthe learned Judge is wrong; his finding’ must stand, namely, that the assent given 
by P.W's 4 to 6 is not sufficient'in law to validate the adoption. He came to this. 
finding-mainly on the specific reference torsllesen authority 1 in Exhibit A-4, the deed 
consent. ' 


' In the result the plaintiff "s suit must be dismissed as he cannot be dnd to 
have been validly adopted to Peddappa Reddiar by the first defendant.. We do not, 
however, think that the second defendant-respondent should get her costs in this: 
appeal In the Court below she set up a case which we think was false to her know-- 
ledge, namely, that no adoption ever took place: This plea of hers made it neces-- 
sary for evidence to be adduced which would have been avoided if she had admitted’ 
the factum of adoption and only challenged its validity.’ We may also observe that: 
in the written statement she did not put forward her case as'clearly and definitely: 
as she should have-done. Having regard to her conduct, we do not think she was: 
entitled to her full costs in the Court below ; but we do not wish at this stage to. 
interfere with the order for costs passed by the learned trial Judge. We think it is: 
sufficient to deprive lier of the costs of this appeal. The appeal, is therefore, dismissed, 
but without costs. AX e. of 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnm. Justice RAMASWAMTI. 
Ponnusami Nadar .. Appellant*: 
y. 
Athi Nadar ànd another 


Limitation Act (LX of 1908), Article 142 and section 28— Scope. 
Suit in ejectment —Requisites— Possession of plaintiff evidenced by delivery warrant and attakshi— Effect. 
Evidence Act (I of 1872), section 114 (Illustration (e)—Presumption regarding judicial and official acts. 


The two well-settled propositions to be complied with by a person seeking ejectment are, he 
must show that he had been in possession of the property within 12 years prior to the filing of the 
suit and it must not be proved against him that the defendant had prescribed title by adverse posses- 
sion and limitation. In fact both these constitute positiv» and negative aspects of the same pro- 
position, namely, that a person seeking ejectment must be vigilant over his rights and must not allow 
his title to get extinguished by the opposite party notoriously and exclusively, and hostilely enjoying 
the property for over 12 years, ' 


The delivery warrant and attakshi, clearly recites that the bailiff took possession of the property 
from the judgment-debtors and put the decree-holder in possession of the same. , 


In regard to public records which are maintained with regularity in the “ordinary course of 
routine they must be presumed to show official acts regularly and correctly performed until the 
contrary is proved. , 

Appeal against the decree of the Court of the Subordinate Judge of Tirunelveli 
‘in Appeal Suit No. 119 of 1954 preferred against the decree of the Court of the 
District Munsif of Srivaikuntam in Original Suit No. 389 of 1951. 
S. Ramachandra Ayyar, for Appellant. 
K. S. Desikan, for Réspondenis. 


The Court delivered the following 


Jupement.—This is an appeal preferred against the decree and judgment of 
thé learned Subordinate Judge, Tirunelveli, in A.S. No. 119 of 1954 confirming the 
decree and judgment of the learned District Munsif of Srivaikuntam in O.S. No. 389 
of 1951. 5 f P 


.. Respondents. 


. The suit property is stated to'have originally belonged to one Manuel Nadar: 
"This Manuel Nadar had a son by name Gabriel Nadar who sold the suit property to 
one Isaac who mortgaged the same to the plaintiff's father under Exhibit A-4, dated 
28th April, 1916. This Exhibit A-4 recites a sale deed of roth March; 1916, under 
which the mortgagor purchased this property and it is also mentioned therein that 
there are no encumbrances on the property. On .the foot of this mortgage a suit 
O.S. No. 158 of 1929 on the file of the District Munsif's Court, Srivaikuntam, was 
filed. We have no records concerning this suit but it is stated that in this suit.one 
Athi Nadar's predecessor-in-title one Vadivelperumal Nadar claimed paramount 
title and he was exoneratéd. Details regarding this are not known except that this 
paramount title of Vadivelperumal Nadar has been examined in this suit and 
found to be totally unfounded. 


The plaintiff obtained a mortgage decree in the usual form and brought the 
property to sale. In that auction sale the plaintiff purchased the property and the 
sale certificate issued to him is Exhibit A-5. The plaintiff was not content merely 
with taking a decree. He started execution proceedings and. under Exhibit A-6 
the delivery warrant and attakshi he obtained possession of the suit property: This 
"Exhibit A-6 clearly recites that the bailiff Ranga Iyengar went to the village, took 
possession of the suit property from thejudgment-debtors and then put the decree- 
holder in possession of the property. It may be noted, in passing, that neither Vadi- 
"velperumal Nadar nor anybody claiming through him ever objected to this delivery 
«of possession. On the other hand, it is established by unimpeachable evidence on 
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record that delivery of possession has been given to the decree-holder auction-pur- 
chaser free from all obstruction and from the possession of the judgment-debtors. 


This person who was put in possession of the property has also paid kist in res- 
pect of the same. . Vide Exhibit-A-9, dated 10th March, r941 and 17th February, 
1942. : ' E 

It isin these circumstances that the plaintiff came forward with a suit for a decla- 
ration of his title to the suit property and for recovery of possession of the same with 
mesne profits from the first defendant who is the last in a long chain of transferees from 
Vadivelperumal and who had trespassed into the suit property and had othied a 
portion of the same in 1951. ; l 


The case for the defendants which has been accepted by both the Courts below 
is that the plaintiff is not entitled to the relief asked for by him because the defen- 
dants had perfect their title to the suit property by adverse possession and limitation 
and hence the second appeal. ' 


Both the, Courts below have made a completely wrong approach to the case. 
It is quite true that there are two well-settled propositions which must be complied 
with by dny person seeking ejectment. First of all he must show that he has been 
in possession of the property within twelve years prior to the filing of the suit and 
secondly it must not be proved against him that the defendant had prescribed title 
by adverse possession and limitation. In fact both these constitute positive and 
negative aspects of the same proposition namely, that the person seeking ejectment 
must be vigilant over his rights and must not allow his title to get, extinguished by 
the opposite party notoriously and exclusively and hostilely enjoying the property 
for over twelve years. °. ^. l i , 


. In truth as pointed out by Paton in his Jurisprudence (Oxford University Press) 
(1946) the whole doctrine like that of prohibiting actions after à length of time is 
based on broad views of policy. It is unsettling to allow no time-limit to legal 
claims and indolence brings its own reward.’ The small ‘percentage of 
cases in which there may be injustice is outweighed by the legal interest 
in establishing’ security. So most legal ‘systems, including _ our own, recognise 
that the passing of time may defeat the claims of the indolent. One who has enjoyed 
Jong possession does not necessarily -possess the best title but the effect of possible 
revivals at any time of ‘stale’ claims is so unsettling that it militates against an ordered 
community life. That is why the Statute of Limitations lays down a time-limit of 
nearly twelve years. The Jaw while frowning upon trespassers and demanding 
strict proof of extinguishment of right of the other by prescription of title by adverse 
possession and limitation will aid only the vigilant and not the indolent. 


* A Oourtof equity? said Lord Camden in Smith v. Clary! *has always refused itsaid to stale 
demands where the party has slept upon his right and acquiesced for a greatlength of time. 
Nothing can call forth this Gourt into activity but conscience, good faith and reasonable dili- 
gence; where these are wanting the Gourt is passive and does nothing" "". 

: — This refusal, to recognise stale claims may take various forms: (a) Firstly there 
may. be limitation.of actions which destroys the remedy but leaves the right subsisting; 
(b) secondly may destroy thé title of the owner by creating, negative or extincting 
prescription ‘periods of 12 years ; (c) thirdly there may be acquisitive prescription 
as in the case of easementary rights. Hence the twin principles set out. 


In this case the plaintiff has established that he has been in possession of the 
property within twelve years prior to his filing of the suit. He has taken delivery 
of possession of the property through Court and he has paid kist in regard to that subse-. 
‘quent ‘to his taking possession of the property. All this happened between grd Feb- 
ruary, 1940 and 17th February, 1942.. The suit for declaration and recovery of 
of possession of suit property was filed in 1951. Therefore, the plaintiff has 
shown that he has been in possession of the propérty within twelve years prior to 





1 


I. (1767) 3 Bro. G.G. 646. 


r 


lio ` turl "THE MADRAS LAW JOURNAL REPORTS. [1958 


the filing of the suit, ]n these circumstances; I am wholly unable to see any 
warrant for the unfounded scepticism of both the Courts below in regard to 
public records which are maintained with regularity in the ordinary course of 
routine, they. must be presumed to show official acts regularly and correctly 
performed until the contrary is proved. S. 114 (e) of the Indian Evidence Act, 

State of Assam v. Keshab Prasad Singh!, Khider Bux v. Emperor®; Mahomed Solelaman 
v. Kumar Birendra Chandra Singh*; Niharenddu v. Porter*; Anwar Khan v. Bhoor Singh’. 

See also the exhaustive annotations to section 114 N. 23 in Corpus Juris-of India. 

. The Indian Evidence Act by V. V. Chitaley and S. Appu Rao (A.I.R. Commen- 
taries (1956) Vol. V. So we have to start with the fact that the plaintiff is 
entitled to maintain the suit for declaration of his title to- the suit property. 


It is for the defendants to establish that they had extinguished the title of the 
plaintiff to the suit property by their adverse possession and limitation for over twelve 
years. In this case whatever might be the claim.of Vadivelperumal and his exonera- 
tion that possession came toan end as can be seen from the delivery warrant and 
atiakshi in February, 1940. The bailiff has stated that he took possession of the pro- 
perty from the judgment-debtors and then put the decree-holder-auction-purchaser 
in possession of the property. This is confirmed by the fact that kist has been paid 
for 1941-1942 after the plaintiff obtained possession of the property. Therefore, any 
adverse possession pleaded by the ‘defendants must be only during a period subse- 
quent to the plaintiff's obtaining possession. In the plaint the plaintiff alleges that 
he had cultivated disanam crop in Arpisi 1949 (October-November) in the suit land 
and taken the crops in Thai (January) 1950. ‘There is no warrant for disbelieving 
this statement. This also coincides with the opposite party creating an othi on 2nd 
January, 1951. But even assuming that the plaintiff was out of possession till the 
date of the filing of his suit twelve years had not been completed on the date of the 
filing of the suit and therefore it cannot be asserted that the defendants had perfected 
their title by adverse possession and limitation. The claim of Vadivelperumal 
"Nadar to paramount title in regard to the suit property and which has now been 
found to, be untrue is neither here nor there. The defendants can at best claim ad- 
verse possession of the suit property only from. 1942 to 1949, and they cannot be 
permitted to tack on any adverse possession by Vadivelperumal of which we. have 
no satisfactory evidence whatsoever, because none ofthe records relating to that 
suit is before us and it had also got terminated in 1940. : 


The net result of this analysis is that both the Courts below have misdirected 
themselves that the defendants had perfected their title by adverse possession and 
therefore came to the wrong conclusion not borne out by the evidence on’ "record. 


In the result the judgment and decree of both the Courts below have got to be 
set aside and they are hereby set aside and the suit is decreed for the plaintiff so far 
‘as his prayers for declaration of his title to the suit property and recovery of possession 
of the same are concerned. . If the plaintiff had been more vigilant there would have 
been no necessity to file any suits and therefore, I do not think it proper that I should 
„give a'decree-for mesne profits upto the date of this decree. The plaintiff will be 
‘entitled to a decree for mesne profits forthe subsequent period and the enquiry 
into subsequent,’ mesne profits decreed to the ‘plaintiff and to which he | is entitled 
Cou be relegated under Order 20, rule r2 of the Civil Procedure’ Code to the trial 

ourt. 


This Second Appeal is ' allowed but in 1 the circumstances. 'of the. case, Without 
costs. 
` AS WT gae eph Ke" Lg oy n 


vs. : l E us eo T P m ; ' Appeal Alone- 
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II] | ANNAMALAI CHETTIAR J. ADDL. L-T. OFFICER (Rajagopala Ayyangar, J). TIJ 


IN THE HIGH COURT OF JUDICATURE: AT MADRAS. 
PRESENT :—MR. “Justice RAJAGOPALA AYYANGAR. . 
RM. AL. ST. Annamalai Chettiar ; sor Pallilonert > ' 


v. s ^u 
The Fourth Additional Income-tax Officer, Karaikudi js Respondent. 


Income-tax Act (XI of 1922, as amended in 1939) sections 4-A (b) and 4-B (b)—Applicability—Essential’ 
criteria—Hindu undivided family— Absence of kartha from taxable territories—If ground for inference of absence 
of control of business—Absence of mistake in statement of facts—Failure of assessee io raise plea—Subsequent 
application for rectification of order—Sustainability—Section ` 35--Intefermuee by cerdiorari-sConstitution of 
India (1950), Article 226— Error apparent on record. 


Sections 4-A (6) and 4-B (5) of the Income-tax Act point to different criteria for the determina- 
tion of the status defined by each of them. For the purpose of section 4-A (b), the essential point is as 
regards control being exercised throughout the year from outside the texable territories, no precise 
period of non-residence outside the taxable territories by the manager or other member of the family 
is predicated as a condition for the applicability of the sub-section. On the other hand under section 
4-B, definite periods.of non-residence are specified in relation to individuals (in clause (a)) and the 
same are so to speak, incorporated in relation to Hindu undivided families (clause (b)). Normally 
in the.case of a Hindu undivided family it is the kartha who has control of its business, but it does not 


follow as a matter of law that controlisnot exercised at any particular point of time by some one 
other than the kartha. , 


“Where the Income-tax authorities proceed on the assumption that section 4-B (b) applies and 
not section 4-A (6) and the assessee raises no question as to control which is the sole consideration 
for determining the applicability of section 4-A. (b), and there is no-mistake at all in the statement 
of facts made by the Department, the assessee cannotbe heard to say in proceedings under Article 226- 
of the Gonstitution of India that absence of control from out of the taxable territories, should as a 
matter of law, be inferred from the mere absence of the; kartha during the accounting year. 


. : When there is no mistake’ apparent from the record i in ‘the order of assessment, an order of the 
Income-tax Officer, rejecting an application under section 35 of the Income-tax Act to rectify the 
order on the ground of a mistake having crept in the order, is ‘correct and cannot be challenged as 
illegal. No writ of certiorari can therefore issue to quash the "proceedings. 

Petition under Article 226 of the Constitution of India, praying that in the- 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the Records in F. No. 2063-R of 
1951-1952 on the file of the Fourth Additional Income-tax Officer, Karaikudi, and. 
quash his proceedings dated 31st January, 1952 and goth LA 1955.. 


A. V. Narayanaswami Ayyar, for Petitioner. 
C. S. Rama Rao Sahib, ‘Special Counsel for ie i for Nodes 
The Court made the following 


Orver.—The legality of an order of the Income-tax Officer ne to rectify . 
.an assessment order passed. by him in 1952 is the subject-matter of this perituen dar 
the issue of a writ of certiorari, to quash this order of refusal. 


The assessee is an undivided Hindu family and was represented before the 
assessing authorities by Annamalai Chettiar: who was'the kartha of the family. 
For the assessment year 1951-52, the account year being that ended 13th April, r951, 
the asessee filed a return claiming that the joint Hindu family was “resident but’ not 
ordinarily resident” and was, therefore, taxable on remittances. The assessee’s: 
return disclosed a loss in its money-lending business in India but there were: profits. 
from its business in Malaya which were transmitted to India. On the basis of these 
remittances the assessee was taxed and the net tax due was ascertained at 
Rs. 4,151-4-0 in the year of assessment by an order ‘passed on gist January, 1952. 
The Income-tax Officer stated : “The ‘assesseé being a resident but not ordinarily: 
resident is assessable only on the remittances” and that.was the basis on which the: 
assessment was completed. The facts in'relation to the’ status of the’ assessee as 
“not ordinarily resident” were set out in a note appended to the relevant returm 
reading thus ;— . be TE 








*W.P. No. 461 of 1956. ER ' aD APA 16th September, 1957... 
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“Degree ‘of residence.—Sri Annamalai Chettiar, kartha of the family was absent in Malacca during 
the years Sarwajith and Vf&ruthi, He left Kottayur on 5th Avani Vijaya and reached Malacca 
on 5th Purattasi Vijaya. He left Malacca on 29rd Adi Sarvathari and reached Kottayur in the 
first week of Avani Sarvathari. Again, the assessee left Kottayur for Malacca on 99th January, 
1950 and reached Malacca on 15th February, 1650. He left Malacca on 27th April, 1951_ and 
reached Kottayur on gth May, 1951. He was completely absent in Malacca during the years 
Sarvajith and Vikruthi, He has, therefore, to be treated as ‘not ordinarily resident for the assess- 
ment of 1951-52? (It might be mentioned that for the previous years the assessec was treated as 
resident and was taxed accordingly). NS 
The tax demanded as a result of this assessment order was duly paid and nothing 
more was heard of this till 1955. . On.the 5th of March, 1955, the assessee presented 

a petition to. the Commissioner of Income-tax under section 33-A (2) drawing 
` his attention to the fact that the manager had been absent from India for the days 
set out in the note appended to the return for 1951-52 and. that there; had been a 
mistake committed both by the Registered Accountant who acted for the assessee in 
the assessment proceedings as well as bythe Income-tax Officer, in treating the assessee 
as “not ordinarily resident" and claimed that it should have been treated as “non- 
resident" for the year. The Commissioner of Income-tax.dismissed this petition 
on 8th July, 1955, on two grounds, namely, (1) that the application to him wa: out 
of time being more than one year aftér the date of the assessment order and (2) that 
even on the merits no case had been made out since the entire control arid manage- 
ment of the affairs of the family were not situated without the taxable territories 
in the assessment year. After receipt of the order of the Commissioner réjecting 
his petition, the assessee applied ,to.the Income-tax Officer under section 35 to 
rectify the order: of assessment, dated 31st January, 1952, on the basis that a 
mistake had crept into the order in’ the assessee being treated as “not: ordinarily 
resident." The Officer declined to’ interfere for the reason that the matter had 
been agitated before the Commissioner and the prayer had been rejected by him. 
Itis this order of the Income-tax Officer that is challenged as illegal in this writ 
petition. `` AED "Arcs EIC Dorm MRNA a 

Two grounds were urged by Mr. Narayanaswami lyer-for the petitioner. The 
first was that the Income-tax Officer had not applied his mind.to the question but 
had dismissed the assessee’s application merely because the Commissioner had rejec- 
ted the petition under section 33-A of the Act. ' 2m eer 


I do not think there is much substance in this objection because I read the order 


of the Income-tax Officer as meaning that the Commissioner had expressed himself : 


against the assessee on the merits and that he saw no reason to take a different view. 


'The second point urged was that the Income-tax Officer erred in holding that 
no mistake had been committed in treating the assessee as “not ordinarily resident” 
. within thé meaning of section 4-B (b) of the Income-tax Act, and that the Income- 
tax Officer should have held that on the facts set out'in the note, appended to the 
return filed for the assessment year 1951-52; the assessee had clearly made out that 
the Hindu undivided family whose assessment was then before the Officer was 
“non-resident”. It is therefore necessary to set out the criteria laid down by the 
statute for determining the status of “non-resident” and “not ordinarily resident" 
in the case of Hindu families. Section 4-A enacts : (I will quote only the relevant 
words): > . ERE 

' “4A for the purpose of this Act— -` 

* A ie Os ES ] * 

(6) a Hindu individual family, firm or other association of persons is resident in the taxable 
territories unless the control and management of its affairs is situated wholly without the ‘taxable 
territories; and" —— ‘ MS NE: : 

Section 4-B ‘dealing with *Ordinary residents” enacts : 

-* 4-B. For the. purposes of this Act—., . ] : 

(a) an individual is ‘not ordinarily resident’ in the taxable territories in any year if he 
has not been resident in the.taxable territories in nine out of the ten years preceding that year 
or if he has not during the seven years preceding that year been in the taxable territories for.a period 


> D 


of, or'for periods amounting in all to, more than two years ; : 


} 
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(b) a Hindu undivided family is deemed to be ordinarily resident in the taxable territories 


if its manager is ordinarily resident in the taxable territories .”’ 


Tn the light of these provisions it appears to be clear that the facts set out in the 
note appended to the return by the asséssee made a claim only under section 4-B (5) 
and not one under section 4-A (4). ‘It would be noted that for the purpose of section 
‘4-A (b) the essential point is as regards control being exercised throughout the year 
from outside the taxable territory and that no precise period of non-residence out- 
side the taxable territory by the manager or other member of the family is predicated 
as a condition for the applicabiity of the provision. ` On the other hand, when one 
turns to section 4-B definite periods of non-residence are specified in sub-section (a) 
in relation to individuals andt hes ame are so-to speak, incorporated.into the provision. 
in relation to Hindu undivided families. These two sub-sections; section 4-A (b) and 
section 4-B (b). point to different criteria for. the determination of the status defined 
by each of them and it is clear that the draftsman of the note appended to the return 
for 1951-52 clearly intended to invoke the provisions of only section 4-B (b) and not 
of section 4-A (b) and committed no mistake in stating in the return.the status as.in 
section 4-B (b). It would also follow that the Income-tax Officer who passed the 
order on 31st January, 1952, made no mistake either and that the assessment order 
discloses no mistake at all not to speak of a mistake apparent.from the record which 
could be rectified under section 35.. No doubt-normally it is the kartha who has 
control of the business ofa Hindu undivided family, but it does not follow as a matter 
of law that control was not exercised at any particular point of time by someone other 
than the‘ kartha. Ifin the note there, had "been.any statement regarding the 
non-residentkartha having solely been in control of the business during 1951-52 the 
departmental authorities would have verified whether this was so' and reached their 
own, findings as to facts and the assessment would have proceeded on that basis. 
‘Those, however, are not the facts here and when the assessee.raised no question as 
to control which is the sole consideration for detérmining the applicability of section 
4-A (b) he cannot now be heard to say that absence of control from out of the taxable 
territories should as a matter of law be inferred from the mere absence of the kartha 
during the accounting year.. "There might be some substance in the objection-urged 
by learned counsel that the Income-tax. Officer in effect-arrived at a-positive finding 
that control had been exercised from.within the taxable territories in the accounting 
year without the assessee being given an opportunity to make his representations 
in that regard, but as I am satisfied that there was no mistake apparent from the 
record in the order of assessment, dated 31st Janüary, 1952, I considér that the im- 
pugned order rejecting the petition for rectification was the correct’ order to have 
been passed and I therefore decline to interfere. ` AE E ' 


In the. result, the petition fails and is dismissed and the rule nisi discharged’ 
"The respondent.is entitled to his costs. -Counsel’s fee Rs. 100... " 


P.R.N. : T i Petition dismissed: Rule, discharged. 


. IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 
x PRESENT. +—MR. Justice PANCHAPAKESA AYYAR AND Mr. JUsricE GANAPATIA 
LAL NE E 


f 


"m NN Ne " DN DNE 
M. S., Venkitanarayana Iyer and others .. Abpellanis* 
Nc ae Se V. L «e ] ) E : 
The Collector of Central Excise, Madras-31. Respondent. 


Sea.Gustoms Act (VIII of 1878), section 167 (8)—Scope—Furisdiction of Collector‘of Excise—Offence of 
smuggling gold—Order imposing penalty besides’ confiscation—Legality—Interference under Article 226, Consti- 
tution of India—Foreign Exchange Regulation Act (VII of 1947), ‘section 23—If can be combined with section 
167 (8), Sea Customs Act. Dus 


Where a person is charged with smuggling gold, the Gollector of Excise has jurisdiction under the 
Sea Gustoms Act to hear and determine the matter and to impose a penalty upon him as well as to 





*Writ Appeal No..112 of1957: ';. . - 6th September, 1957. 
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order confiscation of the ggld under section 167 (8) of that ‘Act. Where the order of the Gollector 
cannot be said to be one without jurisdiction or in excess of jurisdiction and is not vitiated by a viola- 
tion of the principles of natural justice or error apparent on the face of the record, the High Gourt 
will not interfere with the order under Article 226 of the Gonstitution, 


There is no warrant for holding that the penalty to be imposed on a ` smuggler under section 
167 (8) of the Sea Gustoms Act should be confined to the sum of Rs. 1,000, and should not exceed it; 
nor could it be said that it is not permissible to combine section 23 of the Foreign Exchange Regu- 
lation Act, 1947, with the penalty imposed under section 167 (8) of the Sea Gustoms Act. 


Shew Pujan Pai Indrasan Pai, Ltd. v. Collector of Customs, A: I. R. 1952 Gal. 789, not followed. 
Collector of Customs v. Gokuldas, (1955) 1 M. L-J. 422, explained and relied on. 


C.  Appealunder clause 1 5 of the Letters Patent against.the Order of theiHonourablé 
‘Mr. Justice. Rajagopala Ayyangar, dated 27th August, 1957. and made in the 
exercise of the Special Original Jurisdiction of the High Court in W.P. No. 655 of 
1957 present under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the Records in D. A. Dis. VITI/10/32/57-C2, 115659, dated 13th. Augi st, 

1957, on the file of the .Collector.of Central. m Madras. . 


R.M. ‘Seshadri, for’ Appellants. ELM x 


~The Judgment of the Court was delivered by vane 

Panchapakesa Ayyar; 7.—There are no merits at all in this appeal Its was MUT 
by Mr. R. M. Seshadri who appeared for the appellants, who-was charged with smug- 
gling gold-worth more than a lakh of rupees, and was imposed a penalty besides the 
confiscation of the gold, that the Judgment in Collector of Customs v. Gokuldass*, by a 
Bench of this Court consisting of Rajamannar, C. J., and Rajagopala Ayyangar, J., 
would show that there was total absence of jurisdiction, and so, a writ of:certiorari 
as the one applied for would lie and that the appellant need not proceed: by way of 
appeal. We have looked into that ruling. We see nothing there in support of the 
contention in this appeal or that, in such circumstances, there will be total want of 

. jurisdiction in the Collector of Excise. ` Indeed, Rajagopala Ayyangar, Ji; whose 

judgment in'the'writ petition is now-soughi to be appealed against, was himself the 
Judge who wrote the judgment quoted before, and it is extravagant to contend that 
he forgot his own principles when dismissing this writ petition as not at all sustainable. 
"We-hold that there was een in the Collector of mo to hear- and determine 
the inatter. DC . 


"The second ‘contention was that fe J. „ of the Calcutta, High Court, has held 
in Shew Pujan Pai Indrasan Pai, Ltd. v. Collector of Customs?, that the penalty,to bei impos- 
edona smuggler under séction 167 (viii) of the Sea’ Customs Act should bé confined 
to Rs. 1,000 and should not exceed that amount, and that a Bench ruling of this 
Court; to which I too was a party, holding.to the‘ ‘contrary is. no-longer'good: law, 


and that it is also not ‘permissible to combine section 23 of the Foreign Exchange : 


Regulation Act with the penalty allowed under section 167 (viii). "Even 
Bose, J., did not go so far as to hold that both cannot be combined. He considered 
the possiblity of the combination of both in some cases, and, of course, held that 
each case had/to' be ‘decided on 'its own facts.. As regards ' his observation that 
maximum penalty, cannot exceed Rs. 1,000 prescribed in section 167 (viii) as an 
alternative to three times the value of the goods smuggled, in view of the later 
Act the Foreign Exchange Regulation, prevailing over section 167 (viii) of the Sea. 
Customs' Act, even though section 167 (viii) has not been repealed or ameded, we 
are not prepared to agree. We hold that the judgment of that single Judge of the 
Calcutta. High Court cannot prvail over the judgment of a Bench of this Court: 
Of course, the appellant will be free to urge the point, if he thinks fit, in the regular 
appeal under the Sea Customs er to be sleg by him, We see no reason to admit. 
this Writ.Appeal. Itis- disang.: E aig amt 


P. R. N... ON = : ied dismissed. 
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IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, _ JUSTICE RAJAGOPALAN AND ` Mr. Justice RAMACHANDRA 
AYYAR. ES S UE : 


S. Gopalan. SUE. l 1 m : E mes ie  Plaintiff* 
State ` of Madras: represented ' y the Collettor ` ‘of “Tinichirappall .. Defendant. 


Constitution of India, (1950), Article 265—Seape—Lewy and assessment of land revenue | in Ryotwari lands 
—If legal and not opposed to Article '265. 


-The levy and collection of land revenue in respect of ryotwar la lands is legal and CORMGRIBIGAN 
and is not opposed to Article 265. of the Gonstitution.. .. . Sd 


It is an inherent feature of the ryotwari system’ that the Government has a share "t as’ stated i in 
Board's Standing Order 1, rule 4, the assessment represents the conimuted value of. the' Government's 
share of the cultivation and the assessment is by, virtue of the prerogative right of the Government 
which under the law obtaining in this country it always possessed? Such being the legal basis for the 
assessment the proceduré adopted for the levy is what is contained in the Board’s Standing Orders. 


The Revenue Recovery Act IT of 1864 which purported to .consolidate the laws for recovery of tax 
arrears ofrevenue put the collection ofrevenue on à statutory basis; Section’g of  the'Act is a charging. 
section as it imposes a liability on the landholder to pay the ‘asséssment; A number of other statutes 
have’ also recognized the ryotwari assessment. :-. . he 


Land revenue to be collected would form part’ of the T — receipts under Article: 202 of the 
Constitution and grants would be made for the excess over the receipts and:the Appropriation Act . 
would put the grant on a statutory basis., It'can therefore be said that the levy of assessment on lands 
has been made by sanction of the legislature and statutorily affirmed by the Appropriation Acts. Thus 
though in the origin the assessment was on the basis.of a prerogative right it wes recognized as lawful 
by custom andstatutes, ‘the’ asséssment procedure-codifiéd it as it were in the Board's Standing Orders 
and there was therefore a valid legal sanction for the levy, assessment and recovery.of land revenue 
prior to the Gonstitution.,. Explanation 1 of Article 372 makes it clear that the law in force’ referred. to 

in.the Article is common law as well as statute law. . Therefore.unless there is some provision in the 
Constitution which makes ryotwari assessment illegal the law that previously existed in regard to’ it 
will continue to be valid even after the Gonstitution. -In the context the words ‘ authority of law’? 
occurring in Article .265 connotes not only statute law but something wider. "Even if a different inter- 
pretation is to be given to Article 265, the Revenue Recovery Act II of 1864 furnishes the necessary 
statutory authority. All the three stages of a valid taxation in regard to the levy, assessment and 
collection of land revenue have statutory authority by reason of the Act. 


Main features of the ryotwari system of land tenure and basis of assessment explained. 

"Case referred to the High Court in pursuance of the Order of tlie High Court, 
dated in C.M.P. ` by the District Münsif of Karur under Order 27-A’ and. 
section 115 of the Civil Procedure Code and,under Article 265 of thé Constitution 
for its decision on the following “question viz., Whether the levy and collection 
of land’ revenue is illegal and ‘unconstitutional ' “by reason of Article 265 of the 
Constitution. 


S. Gopalan, the Plaintiff in person. 


The Advocate-General (V. K. Tiruvenkatachari) uud The Government Pleader 
(B. V. Viswanatha Ayyar), for Defendant. 


The Judgment of the Court was delivered: by | ix 


Ramachandra Ayyar, J.—hi$'is a case ; withdrawn by this Court under Article 
228 of the Constitution from the file of the District Munsif's Court, Karur, where 
it was registered as O.S. No. 267 of 1956 as it involved a substantial question of 
law as to the interpretation of Article 265 of the Constitution the determination 
of which is necessary for the disposal of the suit. 


- The petitioner is a ryotwari pattadar of certain wet and diy lands coyéred 
by patta Nos. 96. and 623 in Krishnarayapuram village, Kulitalai taluk, Tiruchira-. 
palli district. He filed O.S. No. 267 of 1956 in the Court of District Munsif, Karur; 
against the State of Madras represented. by the Collector of Tiruchirapalli, the 
respondent herein, praying for the recovery of a sum of Rs. 24-12-0 collected from 
him as land revenue fon fasli 1365, as.such levy and collection of the tax was illegal 
and unconstitutional by reason of Article 265 of the Constitution. of India which 








s * Case Referred No. go of 1957- Rete? ee a 20th March, 1958.-, Ms, 
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provides that no tax shall be levied except by authority of law. The petitioner 
claimed that the respóndent had no statutory right to levy and collect assessment 
on ryotwari lands and as such the collection of land revenue was contrary to Article 
265 of the Constitution. The respondent justified the right to collect the land re- 
venue and contended that Article 265 was not contravened. The question for 
determination is, therefore, whether the levy and collection of land revenue in res- 
pect of ryotwari lands is illegal and unconstitutional by reason of Article 265 of the. 
Constitution. Article 265 of the Constitution provides 


* No tax shall be levied or collected except by authority of law ". | 


Before proceeding further it is necessary to set out the main features of the 
ryotwari system of land tenure and the basis of assessment on the lands. It is well- 
known that the system of permanent settlement of Lord Cornwallis was introduced 
only in a few places in. the old Madras Presidency and that the Board of Directors. 
of the East India Company prohibited its extension to the rest of the presidency. 
Thereafter collection of revenue was by way of village settlement or by granting 
. lease of the whole villages to a middleman that is to a rentor or headman or,to a 
joint body of inhabitants. That system of collection of land revenue was not found 
satisfactory. and the ryotwari system of Sir Thomas Munroe was.adopted between 
1812 and 1818. It was conceived as a system of land revenue administration with- 
out the middleman, the ryots being treated as proprietors of their holdings and liable 
to pay assessment direct to the Government. ‘The assessment however, was not 
fixed either in regard to’ the land or in regard tothe period. Arable lands were 
classified ‘according to the nature of the soil and assessment was fixed according 
to the quality and extent of the land. Each field or holding was valued 
separately. and the holder was free to pay the revenue and keep the field or free. 
himself by giving it up as he pleased. (Baden Powell's Land Systems in British India, 
Volume IIT, page 5). Settlements ofrevenue are made for such periods as the Govern- 
ment fixed for each district and they are notified in the District Gazette by the Col- 
lector. Ordinarily they are being made once in thirty years. The Standing Orders 
of the Board of Revenue contain the basis, rates and methods of assessment. Standing 
Order 1, rule 3 states that the assessment fixed represents the commuted value 
of the Government's share of the surface cultivation. The State Government will 
fix the period of settlement and during the currency of the period no revision of, 
assessment is possible. Baden Powell in his work Land Systems in British India, 
Volume III, at pages 106 to 107 says : ES 

“ Though the zamindari system was introduced by Regulation XXV of 1802 no general Revenue 
Act exists ; nor bas the ryotwari system ever been established by legislative enactment. Really the 
StandingOrdersof the Board are the land Revenue Gode of this province and no one can thoroughly 
master the revenue administration without studying these in detail." : 

The assessment of land revenue by periodical settlements contemplated by the 
Board’s Standing Orders is thus a part of the system on which the ryotwari pattadar 
was allowed to have the land. 

From very early times land revenue was the most recognised item of revenue 
for the State. Mr. Soundararaja Iyengar in his book “ Land Tenures in Madras. 
Presidency ” points out at page 11, after referring to the ancient Hindu Scriptures 
and Smrithis, that the ancient lawgivers have laid down most distinctly that the- 
sovereign is entitled to a share of the produce on the land for protecting the-life, 
the liberty and the property of the people under his charge. Reference has also- 
been made by the learned author at page 151 of his work that according to the Tamil 
classics land revenue amounting to 4th or a sixth of the produce was levied by the 
king payable either in money or in kind at the option of the farmer. There has. 
been a controversy.as to whether the land revenue collected by the State was in 
the nature of rent or tax. For the purpose of the present.case itis unnecessary to. 
go into that question as.the learned Advocate-General who represented the State 
invited us to proceed on the footing of its being a tax. . : os 

In all countries it has long been recognised that the Sovereign is entitled to: 
levy tax on all lands within its territory. Such a right is one of the prerogatives. 
of the sovereign. ` That was also the position in England till conflict arose between 


" 
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the king and the people and till it was put an end to by the Bill.of Rights!, In 
Attorney-General v. Vilis United. Dairies?, Lord Justice Atkin (as he then was) stated : 


“ No power to make a charge upon a subjectfor the use of the Grown could arise except by virtue 
of the prerogative or by statute and the alleged right under the prerogative was disposed of finally 
by the Bill of Rights. Though the attention of our ancestors was directed especially to abuses of the 
prerogative there can be no doubt that this statute declares the Jaw:that no money shall be levied, 
‘for or to the use‘of the Grown except by grant of Parliament. We know how strictly Parliament has 
maintained this right and in particular how jealously the House of Commons has asserted its pre- 
dominance in the power of raising money. ` An elaborate custom of Parliament has prevailed by 
which monéy for the service of the Grown is only granted at the request of the Grown- made by a 
reasonable Minister and assented to by a resolution of the House in Gommittee. . By- Gonstitutional 
usages no money proposal can be altered by the second chamber, whose powers are confined to accep- 
tance or rejection. Similar elaborate checks exist in respect to authority for expenditure of the Public 
revenue, both in respect to obtaining the-statutory authority to expend money and to obtaining the 


executive acts necessary to place the money at the disposal of the spending authority." .- i 


It will thus be seen that it was as a result of the Bill of Rights that the sovereign 
in England lost his prerogative right to levy a tax and-that after the Bill of Riglits 
taxation could be effected by a statute of Parliament. ' '' z S T 


.. But in India the prerogative right to tax was recognised in the Ruler and there 
has been no abrogation ofsuch a right as in England. In Bell v. Municipal Com- 
missioner for the City of Madras’, Bashyam Iyengar, J., observed :— °° > |’ 

- * On the other hand it is probably true that the Grown has. according to the Gommon Law of 


India certain prerogatives which it may exercise in India though not in England,.notably the pre- 
rogative of imposing by an executive act assessment on lands and varying the same from time to time”, 


To the same effect is the observation of Subramanya Iyer, J., ir Madathapu 
Ramayya v. Secretary of State for India in Council; which is in these terms: ` - es 

** Such.imposition in the due exercise of the prerogative possessed in this country by the Grown, 
viz., that of exacting from.a subject holding arable land the: Crown's proper share of the produce 
thereof or the equivalent of such produce, which is the modern land revenue. At page 396, Bashyam 
Tyengar, J., observed :— ii i 7 

“The right of the Government to assess land to land revenue and to vary such assessment from 
time to time is not...a right created ‘or conferred by any statute but as stated in my judgmentin : 
Bell v. Municipal Commissioners for the City of Madras?, it is a prerogative of the Grown according to the 
ancient and Gommon Law of India. The prerogative right-consists in this, that the Grown can by an 
executive act determine and fix the Rajabhogam or the King’s share in the produce of the land and 
vary such share from time to time.” s MEE * 
That taxation is one of the prerogatives of the sovereign in this country has been 
further stated in a decision in Kelu Nair v. Secretary of State for Indias. Tt was held in 
that case that the proprietorship of the ryotwari holder in his holding was subject.to 
the prerogative which the Crown has according to the Common Law of India of 
imposing by an executive act assessment on land and varying it from time to time. 


There are therefore two aspects of the matter: (1) it is an inherent feature of the 
ryotwari system that the Government has a share, and’ as stated in Board's Standing 
Order 1, rule 4, the assessment represents the. commuted value of the Government's 
share of the cultivaion and (2) the assessment is by virtue of the prerogative right 
of the Government which under the law obtaining in this country it always possessed. 
Such being the legal basis for the assessment, the proccdure adopted for the levy 
is what is contained in the Board's Standing Orders. . In Prasad Rao v. Secretary of 
State in Council?, the Privy Council recognised that the incidents of the ryotwari' 
tenure are governed by custom and at page 897 observed.: — ' i WE 

“The practice of the Government estates is. to make periodical settlement with ryots whereby 


the Government's share in the produce is commuted for a fixed annual payment in assessing which the 
wet lands are separately classeified. The annual payment is incapable of increase during the period. 


for which settlement is made.” 

rh William aad Mary, Section IL, Chapter 4. (1993) LLR b Mad. 386 at 388. — '. 
g : | 5. (1925) 49 M.L.]. 79.: LL.R. 48 Mad. 586° 
2. 37 LT.R. 884 : o1 L.J.K. 897. ` t ' : COA 4 np 


.* at 590. : 
3.-- (1902). 12 M.L.J.. 208. LL.R. 25.Mad. .... 6. (1917) 33. M.L.. 144 :. LL.R. 40 Mad, 
457 at 482. E. HUN 886 ; L.R. 44 LA. 166 (P.C.). ` 
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. There has been statutory recognition of the incidents of the tenure, of the right 
.of.the Government to tevy and collect the assessment. Regulation XXIII of 1802 
provided for the establishment in each district of an office for keeping the records 
dn the "native" language relating to publics revenue’ and for preserving the same. 
"The Preamble to that Regulation emphasised the necessity to preserve records rela- 
iting. to assessment of revenue and.of Public demands. The Revenue Recovery Act II 
of 1864 which purported to consolidate the laws for the recovery of arrears of 
revenue in India put the collection of revenue on a Statutory basis. _ Under section 

i of the.Act the landholder is defined as including all holders of land under ryotwari 
settlement or in any way. subject'to the payment or revenue direct to State Lottas 
ment. , Section 3.of the Act'enacts : 

; “Every landholder shall pay to the Colléetor, o or.other Officer Süpce Rd by] him to receive it, 
the revenue due'upon his land on or before the day on which it falls due, according .to the kistbandi 
or other engagement, and where no particular day is fixed, then within the time when the payment 
falls due according to legal usage; provided that except . where operty is held under a Sanad-i-Milki- 
Jat-i-istimrar or other similar instrument it shall-be lawful for the Board of Revenue, by notification 
‘published in the District Gazette, to alter and fix, from time to time, the amount of the several kists 
or instalments, and the' dates at which they shall respectively become payable." 


"This provision is a charging séctiori‘as it imposes a liability on the landholder to pay 
the'ássessment; Consistent with the nature and incidents of the tenure the section 
recognised the right ‘of the Board of Revenue to alter and fix from time to time the 
kists." The Act contains elaborate provisions for the collection of arrears of revenue. 
‘Section 58 like the provisions of Statute 21, Geo. III, Chapter 70 (referccd'to in 
Ilber't’s Government of India, page 268) is a reminder of the origin of the land revenue 
assessment as a prerogative right and precludes the Civil Court from taking cogni- 
zance of any dispute as to the rate of land revenue. ~ 


. There have been a number of other statutes in Madras which recognised the 
ryotwari assessment; Act XIV of 1920 (Madras Local Boards Act) provides under 
‘section, 79 (1) for the annual rental value of property to be calculated on the basis of 
the assessment. Madras Act XXVI of 1948 provides under section 22 for ryotwari 
‘settlement of the estate taken over by the Government on the basis of the ryotwari 
settlements. Madras Act XXIV of 1954 and Act XXX of f 1955 provide for the 
levy. of surcharge on the basis of land revenue. 


Under Article 266 of the Constitution all revenue received by the State Govern- 
ment from part of the consolidated fund.and monies out of this fund could be appro- 
priated in the manner provided in the Constitution. Article 202 provides for laying 
before the houses of Legislature a statement of estimated receipts and expenditure 
for the state for every financial year. Artile 203 provides for the demands for grants 
and Article 204 provides for the passing of an Appropriation Act in respect of the 
grants made and the amounts charged on the consolidated fund. Land revenue to 
be collected would form part of the'estimated receipts under Article 202 and grants 
"would be made for the excess over.the receipts and the Appropriation Act would put 
the grants on a statutory basis. The ‘collection of ryotwari assessment is thus 
brought before the Legislature every year. 


In China Navigation Company v. Attorney-General the question arose as to whether 
‘the Crown in England was bound to afford military assistance to British subjects in 
foreign countries. The plaintiffs were a shipping company trading particularly 
in Chinese and neighbouring waters, where their ships carried a large quantity of 
valuable cargo and numerous passengers. ' At all material times the Chinese and 
neighbouring waters were infected with pirates. The plaintiff company requested 
'the- Crown to provide armed guards for their ships for protection against piracy. 
Armed guards were provided for a time but later the Crown claimed that the 
:supply of armed guards would be continued only on condition that the cost was paid 
‘by the shipping company. The plaintiff company paid the sums demanded but 
later. contended that the Crown was not entitled without the sanction of Parliament 
‘to demand | payment of the cost of such measures as providing armed guards, and 


T 





UL LR. (1932) 2 K.B. 197. 


4 


iT). GOPALAN:D. STATE OF MADRAS (Ramachandra Ayyar, J.). 121 


that they were under no obligation'to make the payment fôr the use of the Crown 
without statutory or other authority. “They brought an action praying for a declara- 
tion to that effect. The Court of appeal held that there is no legal duty on the Crown 
to afford protection to British subjects:in foreign parts and that excepting so far as’ 
they are regulated by statute-matters relating to the army remain within the prero- 
gative of the Crown which could not be interfered with by the Courts and if in the 
exercise of such prerogative the Crown agrees to afford military assistance on pay- 
ment such stipulation 1s perfectly valid. 'In regard to receipt of such monies by the 
Crown -without there being a lawful pailiamentary enactment, Scrutton, L.J., 
observed at page 217 thus: ^^^ 7 c 7775 o, 3 a ' 
 * The financial side ‘of the matter, the question of imposing a charge on subjects without the 
consent of Parliament, -is illuminated by two memoranda from ‘the Treasury produced to us during 
the second hearing. ‘The first sets out the way in which receipts for services. rendered by the army 
and navy have been dealt with,during the last one, hundred and twenty years. After much dis- 
cussion the system was put on a statutory footing by the Public Accounts and Charges Act, 1891. 
Section 2 deals with all such receipts as appropriations in aid, under the direction of the Tre 
of money provided by: Parliament for any purposce.and as such they are so applied and audited and 
dealt with. "The suggestion that such receipts are not: authorised by Parliament disappears. The 
second memorandum shows in detail in the case of a payment by the present appellant company for 
‘services similar to those the subject of the present appeal, the progress of the particular payment 
through the various revenue authorities, till at last it is sanctioned as an appropriation in aid under 
the head “Miscellaneous Receipts’ by the Appropriation Act for the year, and this is devoted to 


the relief of the sum voted by Parliament? | m : 

T am therefore of opinion that the payment where made, is sanctioned and con- 
trolled by Parliament in the Appropriation Act under the system of appropriation 
in aid under the Act of 1891... Lawrence, L. J. refers to the receipt of monies in such 
cases and states that all receipts in respect.of. the army have to be applied as an 
appropriation in aid.of the money provided by Parliament. for that service under 
‘section 2 of the Public Accounts and Charges Act, 1891, and have therefore to be 
brought in the army estimates. In practice the Army Council submits its estimates 
to the Treasury which critically examines them and after approval by the Treasury 
the estimates are submitted to Parliament and may be discussed in Parliament be- 
fore the granting of supply and the passing of the Appropriation Act. His Lordship 
observes at page 235 thus: — .. - . a 

“The sums paid by the plaintiff ‘company for the provision of armed guards on its ship were’ 
included in the estimates for the years in which they were received as an appropriation in aid, and 
"were duly granted by Parliament as part of the supply for thé army for that year ; they were subse- 
‘quently. passed as proper receipts by the Comptroller and Auditor-General. In the face of these 
facts it is difficult to see how the contention that the Grown has levied money for its „use without 
grant of Parliament, contrary to the Bill of Rights can successfully be maintained.” 


` Slesser, L.J., observed at page 240 in these terms : 


* Parliament on being shown that the Department requirés' to spend a certain sum, but that 

receipts from fees, etc., will amount to a:smaller sum, grants the difference, together with authority. 
to use the sum received from the fees, and therefore the Department is limited to the gross expenditure 
from the sum granted arid the fees, and is financially in exactly the same position as if it had asked 
Parliament for the whole sum and paid the fees into the Exchequer."? 
It can therefore be said that the levy of assessment on lands has been made by sanca 
tion of the Legislature, and. statutorily affirmed by the Appropriation Acts. Thus, 
though in origin the assessment was on the basis of a prerogative right it was recog- 
nised as lawful by custom and statutes, the assessment procedure was codified, as it 
‘were, in the Boards Standing Orders, and there was, therefore, a valid legal sanction 
prior to. the Constitution for the levy, assessment and recovery of land revenue. 


Explanation (1), Article 372 (1) of the Constitution makes it clear that 
the law in force referred to in the Article is Common Law as well as.statute law. 
‘Therefore unless there is some provision in the Constitution which makes 
ryotwari assessment illegal, the law. that previously existed in regard to it will 
‘continue to be valid even after the Constitution. The only other relevant 
Article is 265 which provides “ No tax shall. be..levied or collected except by 
Authority of law”. ` If the phrase "authority of law” is taken to:mean statute law 
Article 372 will not continue-the-old system of the levy of land reventiz which though 
legal was rot authorised by any statute. Ifon the other hand the words “authority 
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of law” includes Commen Law as well, the system of land revenue assessment ob- 
taining in this State would continue to bea valid law. In the Constitution the word 
“law” has been used simply or in phrases such as "according to law". “by authority 
of law”, “by any law”, “in accordance with law”, “in accordance with the provisions. 
of any law”, “by or under law”, “under the law", “under any law", etc. In the 
absence of any express definition the context determines whether "law" connotes. 
only statute law or something wider. Article 22 (4) (b) which contains the words. 
“in accordance with law” obviously contemplates statute law because it is followed by 
the words “made by Parliament". Article 26 (d) which uses the same phrase “in. 
accordance with law" has been held to mean common law. Vide Sirur Mutt Caset. 
The expression “authority of law" is found in two Articles, viz., 31 (1) and 265. 
In Article 31 (1) “law” obviously means statute law as indicated by clauses (3) and. 
(4) of that Article. As regards Article 265 it is clear that the reference is not to 
statute law alone. As stated already land revenue is one of the most important items 
of revenue for a State, and the makers of our Constitution who should certainly be. 
presumed to have an intimate knowledge of the system and of its basis on the: 
sovereign prerogative, would have hardly contemplated that the validity of the 
system should be nullified by restricting the scope of the word "law"! in*Article 265, 
to mean only statute law. E i 


. In P. F. Joseph v. Assistant Excise Commisswner?, it has beenjheld that the word: 
law in Article 265 is statute law. This decision has been followed in State v. Heejal.. 
The basis of the decision of the Travancore-Cochin High Court is the decision in. 
Attorney-General v. Willes’, United Dairies Lid.*. As pointed out already that decision. 
was rendered as a result of the peculiar constitutional position in England as a result: 
of the passing of the Bill of Rights which put an end to the prerogative of the Crown.. 
As such this decision cannot possibly apply to India where the$prerogative right. 
included the right to levy assessment on land. 


We are, therefore, of opinion that the levy, assessment and collection of land: 
revenue are not rendered illegal by reason of Article 265 as such levy, assessment and. 
collection were valid prior to the Constitution and they are continued by the force 
of Article 372. 


Even if a different interpretation is to be given to Article 265, we would hold: 
that the Revenue Recovery Act II of 1864 furnishes the necessary statutory autho» 
rity. Under section 3 of the Act the landholder (ryotwari pattadar) is liable to pay: 
the revenue due upon his land. It is further provided in the section that the 
Board of Revenue can by notification published in the District Gazette alter and. 
fix from time to time the amount of the several kists or instalments and the dates at 
which they shall respectively become payable. Further provisions in the Act relate 
to the mode of recovery of arrears. Thus the liability and the mode of collection. 
are provided in the Act itself while the actual assessment with respect to the lands. 
is left to the periodical settlements by the Government. s 


In Whitney v. Commissioner of Inland Revenue», Lord Dunedin observed : 


“Now, there are three stages in tne imposition of a tax ; there is the declaration of liability that 
is the part of the statute which determines what persons in respect of what property are liable. Next 
there is the assessment. Liability does not depend on assessment. That ex hypothesi has already been 
fixed. But assessment particularises the exact sum which a person liable has to pay. Lastly, come 
the methods of recovery, if the person taxed does not voluntarily pay.” 1 
The 1st and grd stages in the above analysis are provided for in the Revenue 
Recovery Act. The and stage i.¢., the actual assessment and rates of tax are under 
section 3 of the Act provided to be fixed by the Board of Revenue. That is a matter 
of detail which the Legislature in its wisdom has chosen to delegate to the executive. 
The liability to pay the tax is by virtue of the charging section 3 of the Act. In the 
words of Sargent L. J., quoted in W.M. Cockerline & Co. v. Commissioner of Inland Revenue ® 
the liability is imposed by the charging section ziz., section 38 of the English Act. 
ee 
1. (1954) t M.L.J. 596 : (1954) S.C.R. 1005 : — 4. (1922) gt L.J. (K.B.) 897. 


(1954) S.G.J. 335 (S.G.). 5. L.R. (1926) A.C. 37 at 52. 
2. A.LR. 1953 Trav.-Go. 146. 6. (1926) 16 Tax Cases 1, Hn 1g. 
39. ALR. 1954 Raj. 283. ares s a5 
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the words of which are clear. The subsequent provisions assto assessment and so on 
are machinery only. ‘They enable the liability to be quantified and when quantified 
to be enforced against the subject, but the liability is definitely and finally created by 
the charging section and all the materials for ascertaining it are available immedi- 
ately. In ryotwari settlement the machinery for assessment is the Revenue Board's 
Standing Orders and section 3 of the Revenue. Recovery Act recognises it. The 
delegation of actual assessment to the Board of Revenue is consistent with the nature 
. and history of the ryotwari tenure. In Syed Mahomed and Co.'v. State of Madras?, 

it has been held that it is open to the Legislature to delegate the power of actual 
fixing of assessment to a subordinate authority. But the rules as to assessment under 
the provisions of section 3 (4) of the Madras General Sales Tax Act were required to 
be placed before the Legislature and they were to come into force only after they 
were approved by a resolution of the House. As pointed out already the levy of 
ryotwari assessment may be deemed to be placed before the Legislature annually 
under Article 203 of the Constitution, and applying the principle of China Navigation 
Company, Ltd. v. Attorney-General®, the actual rates of assessment should be deemed: to 
have been approved by the Legislature. _ DNE 


In Sutherland’s “Statutes and Statutory Construction, volume, 1, 1943 edition, 
Article 318 (stating the American Law) is in these terms : pS po 

“The delegation of rate-making authority to railroad and public service commissions has been 
uniformly sustained. Courts have frequently observed that the task of rate-making required expert- 
ness, technical skill, and constant attention and that it was obvious that Legislatures were unable 
to discharge this obligation directly. In all these cases, however, the legislative principle was clearly 
understood, it frequently being a statutory adoption of Gommon Law standards. ‘For this reason 
perhaps Gourts have not hesitated to sustain delegation couched in such general terms, as fix reasonable 
rates or prevent unfair discrimination. The use of delegated power in related fields of monopoly, 
control and businesses affected with a public interest have been sustained by the Courts. d 

“It has been customary in all these cases to make the delegation in general terms. Yet almost 
without exception the delegations have been held valid. This unanimity of decision may be explained 
by the character of the subject matter reprinted. On the other hand the decisions may be explained 
by the Gommon Law origins of the principle of regulation, by the historical experience with standards 
in this field, by the Court’s own knowledge of the legislative principle. The decisions suggest that 
if the legislative standard although expressed in general language implies a determinate guide for 
legislative action the delegation is valid. It is obvious that standards seem more certain in fields of 
regulation where there has been prior experience than in new and experimental fields, Logically 
however, the issue of power should not be determined by the antiquity of the regulation.” 


- Those observations are apposite to the present case. 


We are, therefore, of opinion that all the three stages of a valid taxation laid 
down in Whitney v. Commissioner of Inland Revenue®, in regard to the levy, assessment 
and collection of land revenue have statutory authority by reason of the Revenue 
Recovery Act II of 1864. We answer the question referred by holding that the 
levy and collection of land revenue is legal under Article 265 of the Constitution. 


V.S. Reference. answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mnr. Justice PANcHAPAKESA AYYAR AND MR. Justice GANAPATIA 
PILLat. 2 


Ahmed Moideen Khan and others . — Petitioners* 
v. 
Inspector of ‘D’ Division f C - — Respondent. 


Criminal Procedure Code (V of 1898)—Madras Amendment Act (XXXIV of 1955) 
Sessions Court for Madras— Validity of—Section 528 (1-G)—Power of Madras Sessions Court to 
from the Court of one Presidency Magistrate to another. — ' ; : 

- "The Gode of Griminal Procedure (Madras Amendment) Act (XXXIV of 1955) is not ultra vi 
the powers of the State Legilsature and the constitution of a separate Sessions Gente he ps 
is valid. The Sessions Judge, Madras, has jurisdiction to entertain transfer applications regardin 
cases pending on the, file of the Presidency Magistrates. 8g 

r. (1952)2 M.L.]. 598. ` 8. LR. (1926) A.Q. 37. i 

2. L.R. (1932) 2 K-B. 197 - a ees ; oe 

* Gri. M. Petitions Nos. 1103 and rrog-of 1957." — ^. "lro -and December, 1957.- 
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Petitions praying that in the circumstances stated therein the High Court will 
be pleased to set aside the Orders of the Court of Session of the Madras Division, 
dated 14th October, 1957, in Criminal Miscellaneous Petitions Nos. 7 and g of 1957. 


F. S. Vaz and: Messrs. Jan: & San, for Petitioner in Criminal Miscellaneous 
Petition No. 1103 of 1957. 

T. M. Kasturi and Messr. Jan & San, for Petitioner in Criminal Miscellaneous 
Petition No. 1104 of 1957. f 
` The Advocate-General (V. K. Thiruvenkatachari) and The Public Prosecutor 
(P. S. Kailasam), for Respondent in both. 

The Order of the Court was made by f 

Panchapakesa Ayyar, J-—These are two petitions for- setting aside the 
orders of the Sessions Judge of Madras in Criminal Miscellaneous Petitions 
Nos. 74and g of 1957 on his file, transferring C.C. Nos. 96 and 2014: of 
1957 from the file of the Fifth Presidency Magistrate, Madras, to the 
Chief Presidency Magistrate, Madras, for being tried and disposed of by himself 
or by some Magistrate named by him other than the Fifth Presidency Magis- 
trate. These petitions first came up for hearing before Somasundaram, J., but, 
owing to an important constitutional question raised by the petitioners, viz., the 
alleged absence. of jurisdiction in the Sessions Judge, Madras, to entertain transfer 
applications in respect of cases pending before the Presidency Magistrate of Madras, 
Somasundaram, J., directed these two cases to be posted before a Bench. That is 
how these petitions have come up before us. - 

Wemaynowstatebriefly the facts which are a bit tangled and go back to a period 
of more than a year and are necessary, according to Mr. Vaz, the learned counsel for 
the petitioners, to understand the background and setting of these cases. The peti- 
tioners here, Abdus Samad Khan and Ahmed Moideen Khan, had filed C.C. Nos. 
ir1942nd 12153 of 1956 on the file of the Fifth Presidency Magistrate, Madras, 
under sections 324 and 325, Indian Penal Code, against a Sub-Inspector of Police, 
"V.P. Natarajan, and a Head Constable and some Constables of Madras, alleging that 
-these Police Officials had entered their houses at midnight and dragged them out 
cand beaten them with a view to extort confessions from them regarding some bucket- 
shop offences. The learned Fifth Presidency Magistrate took the complaints on file, 
and inquired into them under section 202, Criminal Procedure Code, in order to 
-satisfy himself that they deserved to be proceeded with and not dismissed under sec- 
-tion 203, Criminal Procedure Code. During the course of his inquiry under section 
202, Criminal Procedure Code, the learned Magistrate was requested by the Police 
Officials to examine the complainants’ advocate, and some other witnesses, and to 
refer to some records which would show the complaints to be false and frivolous. 
‘The learned Magistrate rightly refused to do so at that stage. After completing the 
inquiry under section 202, Criminal Procedure Code, he issued summonses to the 
accused. He is also stated to have told the accused that though the offences men- 
tioned in the complaints were only those under sections 324 and 325, Indian Penal 
‘Code, the complaints, if believed in, would also disclose offences under section 330, 
Indian Penal Code, and that they should be prepared to face that charge also. The 
Sub-Inspector, V.P. Natarajan, one of the accused, thereupon filed two applica- 
tions before the Sessions Judge, Madras, for transferring the cases from the file of the 
Fifth Presidency Magistrate to the file of some other Presidency Magistrate, as he 
apprehended that the conduct of the Fifth Presidency Magistrate in not examining 
the complainants' advocate, and other witnesses, and the records mentioned by the 
accused, and in telling him that an offence under section 330, Indian Penal Code, 
not mentioned in the complaints, might also arise if the complaints were believed in, 
showed that the Magistrate was prejudiced against the accused. 

The complainants (the petitioners) opposed these petitions on two grounds. 
"The first was that the-learned-Sessions: Judge had no jurisdiction under Madras 
Act XXXIV of 1955 to.entertain transfer applications for transferring cases from the 
files of the Presidency Magistrates of Madras, as only the Original Side Jurisdiction 
of.the High Court regarding the triel of Sessions cases committed to that Court had 
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been transferred to him by the Act, and the Appellate Side Jurisdiction to transfer 
had not ben transferred to him expressly or by necessary implication. The second 
was that even if the Sessions Court, Madras, had. jurisdiction to entertain transfer 
applications, the allegations against the Fifth Presidency Magistrate were not correct 
and would not show any prejudice on his part and justify the transfers. 


The learned Sessions Judge, Madras, overruled the first objection, treating it | 
as a preliminary point, and held.that he had jurisdiction to entertain such transfer 
applications. The complainants took up the matter in revision before this Court. 
Ramaswami,'J., heard the revision petitions and observed that they might prove 
unnecessary to be decided in case the learned Sessions Judge refused the transfer of 
the cases on the second point, as the petitioners’ main object was only to prevent 
the transfer. In that view, he dismissed the two Criminal Revision Petitions as pre- 
mature. The learned Sessions Judge of Madras eventually held that, on merits, 
there were no grounds for transferring the cases from the file of the Fifth Presidency 
Magistrate, and dismissed the transfer applications. . ' 


The Sub-Inspector V. P. Natarajan filed Criminal Mis. Petitions Nos. 478 and 
480 of 1957 in this Court for transferring the cases from the file of the Fifth Presidency 
Magistrate to some other Presidency Magistrate,and also obtained a stay. Eventuale 
ly, Somasundaram, J., who heard those petitions, agreed with the learned Sessions 
' Judge that there were no merits in Hie transfer application pad dismissed the two 
petitions. ` 


, According to Mr. Vaz, leárned coisa for the petitioners before us, the present 
Commissioner: of Police, Madras, Mr. Arul, is a fanatic in booking bucket-shop cases, 
and, is, therefore, prejudiced against any person even falsely accused of such transac- 
tions. The police filed against the petitioners, C.C.. Nos. 96 and 2014 of 1957, a 
bucket-shop case and an assault case, alleged to be entirely false and without any 
foundation and fabricated by the ‘subordinate police, in revenge for the two cases 
filed against them by these petitioners whose transfer was refused by the learned 
Sessions Judge, Madras, and by Somasundaram, J. The assault case was filed before 
the VII Presidency Magistrate, but was transferred by the Chief Presidency Magis- 
trate, Madras, to the file of the V Presidency Magistrate, as it wàs contended before 
him that it was a kind of counter-case to the two cases against the police filed by the 
petitioners. At the instance of the Inspector of' Police, D-Division, said to be 
moved by Sub-Inspector Natarajan one of the accused in the two: cases filed against 
the police by these petitioners, two transfer applications, Crl:M.P. Nos. 7 and 9 of 
1957, were filed by the State Prosecutor.before the Sessions Judge, Madras, for 
transferring these two cases from the, file of the V Presidency Magistrate to that of 
any other Presidency Magistrate. Before the Sessions Judge, these two petitioners, 
the accused, raised the contention that the transfer applications were bad in law, as 
they were not filed at the instance of the State which was the complainant and prose- 
cutor, or. by-the accused, but at the instance of some police officers, whose instructions 
could never be accepted by the State Prosecutor,or made the basis of his filing the 
transfer applications and that on merits too, there was no ground for tranferring the 
cases from the file of'the V Presidericy Magistrate, against whom no allegation. was 
proved, and to whose file these cases had been transferred by the Chief Presidency 
Magistrate for being héard along with the two cases filed by them against the police. 


The learned Sessions Judge overruled the objection regarding his absence 
of jurisdiction to entertain such transfer applications filed by the State Prosecutor 
at the instance of the police and: held that though the applications were filed at 
the instance of the Inspector of Police, it was clear to him that he could file such 
transfer applications, as any party interested could file transfer applications. Then, after 
discussing the allegations made against the V Presidency Magistrate and after 
persuing the learned Magistrate's report, he held that it was only natural for the 
prosecution to feel that the V Presidency Magistrate was prejudiced against the 
prosecution, by reason of certain facts which he set out: He was-of opinion, there- 
fore, that it was a-proper case for directing the transfers. , He accordingly transferred 
the cases from the file of the V Presidency Magistrate to the file of the learned Chief 
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Presidency Magistrate for trying the case himself or have them transferred to the 
file of some Magistrate other than the V Presidency Magistrate. 


The petitioners thereupon filed Crl. M.P. Nos. 1109 and 1104 of 1957 in this 
Court for setting aside the orders of the Sessions Judge, Madras. They added 
before Somasundaram, J., another ground, viz., that the Sessions Judge had no 
jurisdiction to entertain transfer applications, and that Act XXXIV of 1955 only 
transferred to him the Original Side Jurisdiction of this Court to try cases committed 
to it, and not the Appellate Side Jurisdiction of entertaining applications for trans- 
ferring cases from one Presidency Magistrate to another. Before us, a petition 
Crl. M. P. No. 1101 of 1957, was filed by the petitioners on 19th November, 1957 
for leave to file an additional ground viz., that the constitution and establishment of 
the Sessions Court in the City of Madras under Madras Act XXXIV of 1955 is 
ultra vires of the powers of the State Legislature under the Constitution of India. We 
allowed the additional ground to be raised and gave notice to the learned Advocate- 
General also to appear and argue on behalf of the State, as two important questions 
of Constitutional law, viz., the validity of the establishment of the Court of Sessions, 
Madras, under Madras Act XXXIV of 1955, and the question of its jurisdiction to 
entertain transfer applications regarding Presidency Magistrates, were involved. 


We have perused the entire records, and heard Mr. Vaz, the learned counsel 


for the petitioners, and the learned Advocate-General and the learned Public Pro- : 


secutor contra. .'The arguments on both sides have been very interesting, lucid, 
full and helpful. Mr. Vaz raised three main contentions. The first was that 
the constitution and establishment of the Sessions Court in the City of Madras 
under Act XXXIV of 1955 was ulira vires of the powers of the State Legislature 
under the Constitution of India. Though this was a new ground raised by him at 
a late stage, and though such a contention has not been raised in any case till now, 
and though a similar Sessions Court has been established in Bombay, another Pre- 
sidency Town, under Bombay Act XXXII of 1948, and in Calcutta, the third Pre- 
sidency Town, under the West Bengal Act XX of 1955, Mr. Vaz had no doubt 
whatever that he was right in this contention. Of course, he urged, quite rightly, 
that the fact that it was not raised for the last two years will not preclude him from 
raising it now. He is also right when he says that if he succeeds in this contention, 
which goes to the root of the matter, the orders of transfer passed by the learned 
Sessions Judge would automatically fall down, as when the tree is cut the branches 
fall off by themselves. 


Mr. Vaz urged that the Original Side Jurisdiction of the High Courts of Madras, 
Bombay and Calcutta, the old Presidency Towns, to hear and decide cases committed 
to them by the Presidency Magistrates, and the Appellate Side Jurisdiction of those 
High Courts to entertain transfer applications regarding cases pending with Presi- 
‘dency Magistrates are powers dating from the time of the Supreme Courts in these 
three Presidency Towns and were more than 150 years old, and have been confirmed 
by the Indian High Courts Act of 1861 and the Letters Patent of 1862 and 1865, 
and that the Acts of Parliament giving those powers cannot be touched by local 
legislatures, like the Madras Legislature, especially in view of the provisions of the 
Constitution of India safeguarding all the existing powers of the High Courts at 
the commencement of the Constitution. He said that the Original Side Jurisdiction, 
Civil and Criminal, of the High Court of Madras, Bombay and Calcutta, is not 
based on the mere accident of Madras, Bombay and Calcutta being the capital of 
presidencies or States, since other such capitals, like Patna, Nagpur, Allahabad, 
Lucknow, etc., have no such Original Side Jurisdiction, but on the fact of a very 
large number of Britishers and other foreigners resident in these three Presidency 
‘Towns and the need to have separate Courts and laws, consistent with their stan- 
‘dards, for them, as opposed to the Indians, who resided largely in the mofussil though 
a few of them also happened to live in these Presidency Towns. He instanced the 
case of Nand Kumar who was hanged for foregery. He pointed out that at the 

. impeachment of Warren Hastings it was urged by: Burke, Fox and Sheridan that it 
was not proper to apply to this Indian the English laws prevailing in the Supreme 
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Court of Calcutta regarding forgery, as though that offence was regarded as a capital 
‘one by Englishmen, it was considered to be a minor and venial offence by the Indians. 
‘We are afraid that there is no use referring to these dead historic things. The old 
order has changed, giving place to new. The privileges of Maharajas, Nawabs, 
Englishmen and foreigners, civil and criminal, have all disappeared nowadays. 
Especially after the enactment of the Constitution of India, which aims at a casteless 
and classless society and at a society on the socialistic pattern, these things of past 
times have no legal force. Fedual relics cannot prevail against the clear provisions of 
law negativing them, though they may survive wherever they have not been abolish- 
ed either expressly or by necessary implication. Even the ancient Hindu law 
givers recognised the necessity and inevitableness of change. Thus, they said that 
in the Krita age the laws of Manu prevailed, in the Treta age, the laws of Gautama, 
in the Dwapara age, the laws of Sankha and Likhita ; and in the Kali age, the laws 
of Parasara, meaning that the law would change with the times. The old unchanging 
laws of the Medes and the Persians will have few supporters among thinking men or 
jurists. i , l w 
"Then the question is whether Mr. Vaz is right in contending that under the 
Constitution of India there was no power in the Madras Legislature to take away 
any part of the jurisdiction of the High Court of Madras, civil and criminal, either 
on the Original Side, like trial of cases committed, or on the Appellate Side, like the 
power to transfer cases pending with the Presidency Magistrate. Mr. Vaz relied on 
Article 214 of the Constitution which says, "There shall be a High Court for each 
State", at the very beginning of Chapter V and contended that that is.a pillar of the 
Constitution, and a corner-stone, and that if the Madras Legislature, and even the 
Parliament of India, is allowed, without the amendment of the Constitution, to de- 
rogate from. any of the powers of this High Court existing at the commencement of 
the Constitution, viz, 26th January, 1950, it will be ultra vires. He urged that if 
such diminution of or derogation from the powers of the High Court were allowed, 
Parliament and the Madras Legislature may soon take away all the powers of this 
High Court, as it is an independent body in which the entire public have full confi- 
dence, and make it a shell without contents, to the danger of the public and the 
ruin of the country. [tis clear to us that this apprehension is not based on any 
reasonable ground. The Parliament and the local legislature can only legislate 
.validly to the extent allowed by the Constitution of India. Ifthey exceed such 
powers, the Court can be asked to declare such excess legislation to be ultra vires. 
Nor are our Parliament and the loca] legislature, elected on an adult suffrage, repre- 
senting the will of the people, likely to enact a piece of legislation making this High 
Court, which.is said to be so popular with the people, an empty. shell devoid of 
contents. So this argument is only a mere extravaganza, andis based only on an 
academic possibility, like, an absolute zero, and need not be seriously considered. 
Mr. Vaz then relied on Article 225 of the Constitution where it is stated 


e ete eis the jurisdiction of, and the law administered in, any existing High Gourt, and the 
respective powers of the Judges thereof in relation to the administration of justice in the Gourt, inclu- 
ding any power to make rules of Gourt and to regulate the sittings of the Gourt and of members 
thereof sitting alone or in Division Gourts, shall be the same as immediately before the commen- 
cement of this Gonstitution ” : - EE 
and urged that as Act XX XIV of 1955 takes away the Original Side Criminal Juris- 
diction of this High Court, and part of thé Appellate Side Criminal Jurisdiction of 
this Court, it wil be ultra. vires: We cannot agree. ` He forgets that Article 225 
begins by saying i 

“subject to the provisions of this Gonstitution and to the provisions of any law of the appro- 
priate Legislature made by virtue of powers conferred on that Legislature by this Gonstitution,". ` 
thus vitally controlling and modifying the passage relied on by him. As the learned 
Advocate-General pointed out, the rule in the days of undiluted British domination: 
over India that the Indian Legislatures cannot amend or alter any Acts passed by the 
Parliament of Great Britain was modified by the Government of India Act of 1915 
giving, under section 65 (2), the Governor-General in Legislative Council the power, 
to make any law repealing or affecting certain Acts of Parliament subject to certain 
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conditions, section 131 (3) reiterating that power, and Schedule V enumerating some 
of the specific powers fb alter or amiend. The learned Advocate-General pointed 
out further that under the Government of India Act, 1919, and the Government of 
India Act, 1935, called the ‘Constitution Act? in some rulings, far greater powers 
were given to Indian Legislatures to alter or amend Acts of Parliament subject to 
certain conditions, and that section 223 of the Government of India Act 
gave “the appropriate Legislature", power. to legislate, regarding the jurisdic- 


tion of and the laws administered in any existing High Court. He rightly pointed ' 


out that the power to amend Clause 44 of the Letters Patent was thereby conferred 
.on “the appropriate legislature.” He also pointed out that Article 225 of the Con- 
stitution of India, and especially the phrase “the provisions of any law ofthe 
“appropriate Legislature” have been copied from the Government. of India Act; 
1935. He pointed out further that the second proviso to Article 200 of the Constitu- 
tion of India which runs, . : e 
“provided further that the Governor shall not assent to, but shall reserve for the consideration 
of the President, any Bill which, in the opinion of the Governor, would, if it became law, so derogate 
from the powers of the High Gourt as to endanger the position which that Gourt is by this Gonstitu- 
tion designed to fill," : i h ; 2r 
which proviso itself, he said, is only a copy and adaptation of the previous provision 
in the Government of India Act, 1935, substituting:the President for the Governor- 
General would show that the local Legislature, whose Acts are assented to by the 
Governor, had power to legislate in a way derogating from the powers,of the High 
Court. He urged also that Madras Act XXXIV of 1955 was perfectly within 
the powers of the Madras Legislature, subject to the assent‘of the President, be- 
cause of Item 3 of List II, the State List, and Items 1, 2 and 46 of List III, the Con- 
current List, in Schedule VII of the Constitution, whieh in fact reproduce similar 
provisions of the Government of India’ Act, 1935, with minor modifications, like 
President for Governor-General, to suit-the changed times consequent on the In- 
dependence of India and the disappearance of the authority of the Governor-General, 
the King: of England and the Parliament of Great Britain, and their replacement 
by.the President and the Parliament of India. Mr. Vaz contended that the learned 
Advocate-General should not rely on any old provisions under the Government 
of India Act, or on any rulings thereunder, as the Constitution of India, which 
alone regulates all: matters of Courts and jurisdiction, legislatures and powers now, 
is fundamentally revolutionary, and not evolutionary, and has proceeded from 
', scratch, though keeping some of the old laws intact,.as under Article 372, simply 
as minor details which could not be scrapped or changed:at once. His contention, 
in effect, was that each tree must rest on its own roots, and not on the dead roots 
` of a dead tree, like the Government of India Act, 1935.: We cannot wholly agree. 
As the’ Poet Thomipson has said, : * The ever-new: weavath..the ever-old ”’ or, as 
the Greeks put it ^ There is nothing wholly new under: the.sun”. All revolutions 
take the majority of the existing laws and rulings as binding and impose only their 
own superstructure or, at the most, re-model the whole thing. It is impossible to 
proceed in everything from scratch, especially in modern civilised and complicated 
societies like the. India of 26th January, 1950. . Besides, there is such a thing as 
grafting ; the grafted part is as much part of the tree, when it has been integrated 
with it, as the original part of the tree. Indeed, in modern times, a dead man's 
-cornea can be grafted on and integrated with à living man’s eye, and the blood 
donated to the Blood Bank by a man or woman, whois since dead, cari be trans- 
"fused into the blood stream of a living man or woman. So, we are of opinion that 
the learned Advocate-General can rely on the old items of the Provincial list and 
Concurrent List in the Government of India Act of 1935 empowering the State 
Legislatures to legislate regarding the jurisdiction of: the High Courts or altering 
or amending Acts of Parliament, and on the rulings holding to that effect. 
Mr. Vaz.then said that, even so, there are rulings showing that the State Legis- 
lature had. no power to enact alaw like Madras Act XXXIV of 1955. First of all 
, he relied on the ruling of a Bench of this Court in Sundararajan v. Natarajant, where 
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it was held that the rule of Hindu Law that gifts and bequests in favour of unborn 
persons are invalid that had: not been abrogated by the Hinflu Wills Acts, XXI of 
1870, and that Madras Act I of 1914, the Hindu Transfers and Bequests Act, which 
validated such dispositions was ultra vires of the legislative power of the Provincial 
Councils in so far as it purported to affect the law administered: by the Original 
Side of the High Court, having regard to the Indian Councils Act, 1861, and sections -` 
22 and 42 of the Indian Legislative Councils Act, 1861, and that therefore, the 
bequests to unborn persons in the will before the Bench were void ; and on a Bench 
ruling of the Allahabad High Court in Ghulam Nazim ud-din v. Akthar Hussain Khan,* 
where it was held that the Government of India Act, 1935, continued the system 
under. which legislation affecting the jurisdiction and powers of the High Courts 
was to be made by the Governor-General and his Legislative Council, and there 
was no provision for such legislation by the Provincial Legislatures. The learned 
Advocate-General rightly pointed that both these rulings will not apply to the 
present case, the first ruling having reference to an Act of the Provincial Legis- 
lature passed even before the Government of India Act of 1915, which alone gave 
Indian Legislatures the powers to amend or alter Acts of Parliament, as already 
stated and the second ruling having reference only to the Government of India Act, 
1915, which did not confer such powers on the Provincial Legislatures. He relied 
on the Full Bench ruling of this Court in Nathaniel, In re,? to show that under the 
Government of India Act of 1935, the Central Legislature had power to amend 
the Criminal Procedure Code and affect the jurisdiction of the High Court conferred 
by the Letters Patent, and provide, for an appeal from. the judgment of a single 
Judge of this High Court, sitting as a Sessions Judge to a Bench of this Court by 
enacting section 411-A under Central Act XXVI of 1943. He also relied on the 
rulings of a Bench of the Bombay High Court in Hirji Lakshmidas v. Francis Fernandes?,. 
upholding the right of the Bombay Legislature to legislate even retrospectively 
affecting the then jurisdiction of the High Court regarding certain matters’ by 
enacting Bombay Act VII of 1944 : and on the Full Bench ruling of this Court 
in Narayanaswami Naidu v. Inspector of Police, Mayavaram*, upholding the right of the 
Madras Legislature and the Governor to impinge on the then existing jurisdiction 
of the High Court ; and-on the Supreme Court ruling in State of Bombay v. Narotham 
Das Jethabai and another®, holding that the Bombay City Civil Court Act, Bombay 
Act XL of 1948, was valid ‘even ‘ though it impinged on the then existing jurisdiction 
of this Bombay High Court and derogated from it. He urged that these rulings 
were based on the powers given to the Provincial Legislature under the Provincial 
List and the Concurrent List, in the Government of India Act, 1935, corresponding 
to the powers now given to the State Legislature under Item 3 of List II, the State 
List, and Items 1, 2 and 46 of List III, the Concurrent List. 


Mr. Vaz ‘pointed out that the main thing for us to consider was whether the 
‘powers given to the State Legislature under Item 3 of List II, the State List, and'Items. 
‘1, 2 and 46, of List III, the Concurrent List, would entitle the Madras Legislature 
to validly pass ‘Act XXXIV of 1955, and that the analogy of the rulings based on 
the powers given to the Proviricial Legislature under the Government of India Act, 
1935, would only be an argument and would not be conclusive. ` 


' Before going to the provisions of the Constitution of India in Lists TI and III, 
he urged some preliminary points for our.consideration. The first was that Act 
XXXIV of 1955 did not state under which of the powers conferred on the State Legis-. 
lature by the Constitution, whether Item 3 of List IL or Items 1, 2 and 46 of List 
III, was it being enacted, and that the Preamble to the Act simply stated the purpose 
of the Act to be “ for the purposes heréinafter appearing " which is meaningless 
and would be like stating that salt is saltish because it is saltish, and sugar is sugarish 
because it is  Sugarish, and that both these, things showed that the Madras Govern- 
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-ment and Legislature were fully aware that they had no powers under the Consti- 
tution of India to pa$s that Act and were, therefore, clearly and cunningly passing 
that Act under false pretexts without having the boldness to state straightforwardly 
under what powers they were stating and for what object. He said that the Legis- 
lature in modern times is expected to act with maximum wisdom and straight- 
forwardness and perspicacity and that any enactment passed by it not satisfying 
these criteria must be held suspect. We cannot agree. It is too much to expect 
of every State Legislature, in every Act it passes, to be guided by maximum wisdom, 
straightforwardness and perspicacity, especially when it is elected by adult suffrage 
the majority of the electorate being illiterate, and does not consist of only saintly- 
wise man. We are not for applying such an impracticable test. We hold 
that an enactment if valid under the Constitution of India, will not become ultra 
zires either because the ideal criteria laid down by Mr. Vaz are not satisfied, or 
because the Legislature does not state its authority for passing a particular piece 
-of legislation, or the purpose for which it passes it, though it may be desirable 
to do so. 

. The next thing urged by Mr. Vaz was that the proper thing for the Madras 
Legislature was to move the Centre to get an Act like Madras Act XXXIV of 1955 
passed by Parliament after getting the Constitution amended, giving the Parliament 
‘Itself powers to pass legislation derogating from the powers of this High Court, 
and that this course would have placed the matter beyond all doubt. We are of 
opinion that the Madras Legislature was not bound to follow this course either. 
If it had the power to pass Act XXXIV of 1955 by virtue of its own powers, it 
need not move the Centre and Parliament as suggested. 


The next was that the learned Advocate-General was relying both on the pro- 
visions in the old Government of India Act, 1935, and on the provisions in the new 
Constitution of India, and that the very fact of his relying on these two together 
"would show that untenability of his contention. The argument is unsustainable. 
As the old Hindu law-givers have said, one rope may not bind an elephant, but 
then, twisted together, may bind it. Of course, they also added that any number 
of zeros added together will not make 1, showing that any number of worthless 
arguments will not do. So, we have to examine the validity of the arguments 
-of the learned Advocate-General before we can come to a conclusion. The very 
fact that he adduced two maia arguments wil not make his arguments invalid. 


The next was that Act XXXIV of 1955 takes away the powers of the Judges 
-of this Court to hear and decide cases committed to the Sessions on the Original Side 
-of this Court before, and also part of the Appellate Side powers of this Court re- 
garding the entertainment of applications for transfer from the file of the Presi- 
-dency Magistrates, without the express consent in writing of Judges of this Court 
and that these powers, existing for more than a century, should not have been taken 
away light-heartedly from this Court, like this, by the State Legislature without 
even stating the purpose for doing so, like the unsatisfactory nature of the previous 
“system or the greater speed and convenience and justice of the new arrangement. 
"We cannot agree. If the State Legislature has the power to enact Act XXXIV 
-of 1955 derogating from the jurisdiction of this Court, it need not obtain the 
consent of the Judges of this Court any more than obtaining the consent of any 
-other person affected by this legislation, and it is also not proved that the Judges 
-of this Court were not consulted or that they have felt aggrieved. 


The next was that the century old rights of the citizens of Madras to have 
‘sessions cases committed against them tried by this Court on the Original Side of 
this Court has been wantonly, light-heartedly and without any reason taken away 
in spite of the several provisions of the Constitution of India as in Articles 214, 225 
and 372, leaving the powers of this Court intact as they existed at the commencement 
of the Constitution, namely, 26th January, 1950, and that this legislation is also 
unjust and inequitable and deprived the Madras citizens of their existing rights. 
"This contention too has, in our opinion, no force. As already stated, if the State 
Legislature had the power under the Constitution to enact Act XXXIV of 1955, 
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that power will not be taken way by these considerations. We may also add that 
we see nothing inherently unjust or inequitable in having? the Madras citizens, 
committed for trial for sessions offences, tried by the Sessions Judge, Madras or 
in empowering the Sessions Judge of Madras to hear transfer applications 
regarding cases pending with the Presidency Magistrates, In fact, it is the other 
way round. This Act conduces to the equal protection of laws, and equality before 
thelaw, guaranteed by the Constitution of India to all citizens of India under Article 
14, one of its corner-stones. If a person commits murder in Poonamalle, he could 
have been tried, even before Act XXXIV of 1955 by the Sessions Judge 
of Chingleput. We cannot see why it is unjust to enact that the Sessions Judge 
of Madras should try a person who commits a murder on the Poonamalle High Road, 
within the original jurisdiction limits in the Madras City. 


Now, we come to the vital question regarding this branch of Mr. Vaz's 
argument, viz, whether the Madras Legislature had valid power to enact Act 
XXXIV of 1955 under the powers given to it in Item 3 of List II and Items 1, 2 
and 46 of List III in the Seventh Schedule to the Constitution of India. Of course, 
any enactment by the State Legislature acting under the powers given by Items 1, 
2 and 46 in List III would require the assent of the President under the Constitu- 
tion, and, indeed, any enactment even under the powers given in Item 3 in List H 
would be reserved by the Governor, under Article 200 for the consideration of the 
President if, in his opinion, it derogated from the powers of the High Court so as 
to endanger the position which that Court is by the Constitution designed to fill. 
The assent of the President was, admittedly given to Act XXXIV of 1955 on 13th 
November, 1955, and was published in the Fort St. George Gazette on 23rd No- 
vember, 1955, and the Act itself came into force on 1st January, 1956. So, the 
question of assent need not be considered. It is common ground on both sides 
that if the President has given his assent, a local law, like Act XXXIV of 1955, 
would have preference over any Central Law in that local area, viz., the Madras 
State, though, even here, Parliament may have powers, under List I, to repeal 
such laws and to enact its own laws, exercising its powers in Item 78 of List I, the 
Union List, or other similar powers, and there might also be the question of re- 
pugnancy between the Union laws and the State laws, in which event the State laws 
might in certain cases have to give way to the Central legislation. 


The learned Advocate-General pointed out that under Item 5 of List IT, the 
State Legislature could legislate on : 

“ administration of justice ; constitution and organisation of all Courts, except the Supreme 
Gourt and the High Gourt ; officers and servants of the High Gourt ; procedure in rent and revenue 
Gourts ; fees taken in all Gourts except the Supreme Gourt ” ; 
and that, under Items 1, 2 and 46 of List III, the State Legislature could legislate 
on: 

** (Item 1) Griminal Law, including all matters included in the Indian Penal Gode at the 
commencement of this Gonstitution but excluding offences against laws with respect to any of the 
matters specified in List 1 or List II and excluding the use of naval, military or air forces or any other 

` armed forces of the Union in aid of the civil power; (Item 2) Griminal Procedure, including all 
matters included in the Gode of Griminal Procedure at the commencement of the Gonstitution ; and 
Item 46) jurisdiction and powers of all Gourts, except the Supreme Gourt, with respect to any of 

e matters in this list ; ? . 

He urged that Madras Act XX XIV of 1955 would amply fall within the scope 
of the powers given under Item 3 of the List II and Items 1, 2, and 46 of List III, 
where the wording is almost exactly the same as the wording in the Government 
of India Act, 1935, regarding which items the Full Bench rulings of the Madras 
High Court in Narayanaswami Naidu v. Inspector of Police, Mayavaram!, and Nathaniel 
In re?, and the Supreme Court ruling in State of Bombay v. Norotham Das Jethabai?, 
have held, on such wording that the State Legislature will have power to enacta 
law like that in Act XXXIV of 1955. 
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Mr.Vaz contended thatthis argument was wrong, and that the power to enact 
a piece of legislation Ifke Act X X XIV of 1955, derogating from the existing powers 
of this High Court, would only vest in the Indian Parliament, under Item 78 of List 
I, and that too after getting the Constitution amended. As we have already stated, 
the Constitution of India need not be amended, as it has not left the jurisdiction 
of the High Court as it existed at the commencement of the Constitution, viz., 26th January, 
1950, intact, and not liable to be touched by any Act of Parliament or 
the State Legislatures but has given the appropriate Legislature, whether Parliament 
or the State Legislature power to derogate from the existing jurisdiction of the High 
Courts, Original or Appellate, Civil or Criminal, as can be seen from the provisions 
of Articles 200 and 225, and Items 1, 2 and 46 of List III of the Seventh Schedule, 


Mr. Vaz then contended that, even so, only Parliament could enact legislation 
like Madras Act XXXIV of 1955 acting under Item 78 of List I, the Union List, 
as the Constitution and organisation of the High Courts is covered by that item, 
and Item 3 of List II, the State List, expressly says “ constitution and organisation 
of all Courts except the Supreme Court and the High Court", and Items 1,2 and 46 of 
List III do not refer to the constitution but only to criminal law and criminal pro- 
cedure and jurisdiction and powers of all Courts except the Supreme Court with 
respect to any matters in List III. He urged that it is against all rules of inter- 
pretation to interpret ‘criminal law’ in Item 1 or ‘criminal procedure’ in Item 2 or 
* jurisdiction and powers of Courts’ in Item'46 of List III as including the power to 
constitute a Sessions Court for Madras. He said that procedure could never include 
the constitution of a Sessions Court, but will only refer to matters of procedure the 
well-known rule being, as Salmond has pointed out, that substantive laws aim at ends, 
while procedural law prescribed the:means. We cannot agree. We agree with the 
learned Advocate-General that Item 3 of List II gave the State Legislature power 
to legislate regarding the Constitution and organisation of all Courts except the 
Supreme Court and the High Court, and, therefore, of the Sessions Court of Madras, 
subject to the Governor's reserving the matter, under Article 200, for the 
assent of the President, if, in his opinion, if it became law, it would derogate 
from the powers of the High Court so as to endanger the position which that Court 
is by the Constitution designed to fill. That Parliament has got powers to enact 
legislation for the constitution and organisation of the High Courts, under Item 
78 of List I, will not take away the powers of the State Legislature given under 
Item 3 of List II and Items 1,2 and 46 of List III, to constitute a Sessions Court for 
Madras. We are of opinion that the distinction between substantive law and the 
procedural law, referred to by Mr. Vaz, cannot be always applied, especially in 
the border line where they merge. Indeed, as pointed in the Full Bench ruling in 
Nathaniel In re!, several matters in the Criminal Procedure Code, like Chapter X 
relating to public nuisances, Chapter XII relating to disputes as to immoveable pro- 
perty, Chapter XIII relating to preventive action of the police, Chapter XXXVI 
relating to the maintenance of wife and children, and Chapter XX XVII relating 
to directions is the nature of habeas corpus, would not be strictly matters of procedure, | 
but are matters of substantive law, and, yet these matters would certainly be covered 
by the phrase in Item 2 of List III. — 


-“ Griminal Procedure including all matters included in the Code of Criminal Procedure at the commence- 
ment of the Gonstitution." 


As pointed out further in that case, the clause “ including all matters” is an 
additional ground of jurisdiction for the enactment of laws besides the phrase “ criminal 
procedure " and that the word “ matters” is much more comprehensive, and 
of wider import, than the word “ provision ? and would include all the items of 
substantive law mentioned above and others included in the Criminal Procedure 
Code on 26th January, 1950. 


rt. (1949) 1 M.LJ. 258: LL.R. (1949) Mad. 739 (F.B.). 
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Mr. Vaz questioned the correctness of that interpretation ig the Full Bench ruling 
quoted above, but had no counter-authority to cite. He simply said that the Code 
of Criminal Procedure has: mentioned the Constitution of Sessions Courts, magis- 
trates Courts, etc., but need not have done so, as the Civil Procedure Code does not 
do so. We cannot agree. Whether the: Code of Criminal Procedure should have 
included these matters or not need not be considered now. It has included those 
matters, and those matters are included in Item 2 of List III. We see no reason 
whatever to consider the interpretation in the Full Bench decision quoted above 
to be incorrect. On the other hand, with respect, we fully agree with that in- 
terpretation. It is. in our opinion, the only possible interpretation consis- 
tent with sense and commensense alike. It will also be noticed that, under Item 
46, the State Legislature has concurrent power to legislate on the jurisdiction and 
powers of all Courts except the Supreme Court with respect to any of the matters in that 
list. No doubt, Mr. Vaz is right in contending that there must be power to consti- 
tute a Court before it can be invested with part of the then existing jurisdiction 
of the High Court, as here. That is so, since there must be a wife or child in 
existence before it can be provided with maintenance or other rights. But, here, 
there was power in the State Legislature to constitute the Sessions Court of Madras 
and also power to invest it with part of the jurisdiction then existing in the Original 
and Appellate Side of the High Court. So, this first main contention fails. 


The next main contention of Mr. Vaz, was that, even so, Act XXXIV of 1955 
must be deemed to have created a particular office called the “ Sessions Court of 
Madras ” and a particular Judge called the ** Sessions Judge of Madras " without 
making him co-equal with the Sessions Judges in the mofussil or giving him the same 
powers, and that all that it did was to give him the powers to try cases committed 
formerly to the Original Side of this Court, and that the Appellate Side power 
of entertaining transfer applications from the file of the Presidency Magistrates 
was not given to him. Mr. Vaz raised an interesting though, in our opinion, an 
untenable contention, that the Sessions Judge of Madras was of a different cate- 
gory from the mofussil Sessions Judges and was a chota (small) Sessions Judge with 
lesser powers than the bade (big) Sessions Judges in the mofussil, and certainly with- 
out the power to entertain transfer applications regarding Presidency Magistrates. 
He said that in the Criminal Procedure Code as it stood on the date of the enact- 
ment of Act XXXIV of 1955 section 7(1) ran as “‘ Every Presidency Town shall 
for the purpose of this Code be deemed to be a district ", and that some other pro- 
visions then existing also ran counter to the Sessions Judge of Mzdras being consti- 
tuted into a Court of Sessions, and that even now, after Act XXXIV of 1955 ; 
the Sessions Judge of Madras has no revision powers, namely, to call for the re- 
cords of inferior Courts under section 435, Criminal Procedure Code or to hear 
appeals against sentences up to 4 years imposed by the lower Courts, like the mofussil 
Sessions Judge under section 408, Criminal Procedure Code but only up to six months 
under section 411, Criminal Procedure Code and that these lesser powers would 
show that he cannot be construed to have been given powers to entertain transfer 
applications regarding cases pending with the Presidency Magistrates, especially 
when express powers to that effect were not given to him. We cannot agree. Once 
Act XX XIV of 1955 was passed into law, and received the assent of the President, and 
the Code of Criminal Procedure was amended, and a Court of Sessions was consti- 
tuted for the Presidency-Town of Madras, and a Sessions Judge appointed, that 
Sessions Judge would have all the powers of a Sessions Judge given under the Code. 
We are against the theory of bade (big) and chota (small) Sessions Judges adum- 
brated by Mr. Vaz. There is no warrant for it in any section of the Criminal Pro- 
cedure Code. The ancient rule of Hindu Law was that laws uniformly apply to 
all, but decrees only to individuals. The directive principle of the Constitution 
of India is also for uniformity of civil and criminal laws in India as far as practicable. 
All Sessions Judges are treated alike in the Criminal Procedure Code. See the 
phrase ‘‘ Any Sessions Judge ” in section 528(1-C), Criminal Procedure Code. Of 
course, the powers of Sessions Judges may vary. But that will not affect the status. 
Thus, the Collector of Madras has lesser powers than the Collectors in the mofussil, 
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though in some respegts also powers which no Collector in the mofussil has got. 
So too, the Collectors of South Arcot, Kurnool, Bellary and Malabar had formerly 
some more powers than other Collectors in the mofussil, like being agents of the 
Government regarding Pondicherry, Banganapalle, Sandur and Mahe. But that. 
will not affect the Collector's status, and make some bade and some chota, and divide: 
them into superior and inferior classes. 


Nor can the ruling of a Bench of this Court in Tulasiram v. Chairman, Municipal! 
Council, Madura}, relied on by Mr. Vaz help him in proving that the Sessions Judge: 
of Madras cannot entertain transfer applications regarding cases pending with the- 
Presidency Magistrates. In that ruling, it was merely held that there was no power: 
expressly given to an auditing officer to re-open the former audit conducted by him,, 
and to levy surcharges of Rs. 7,000 and 6,000 retrospectively and that the learned 
District Judge went wrong in holding that there was such power as there was nothing: 
in the rules that prevented an audit from being re-opened. "That is undoubtedly 


good law, but-will not apply to, the facts of this case where express provisions of 


the Criminal Procedure Code, like section 528 (1-C) give any Sessions Judge the 
power to entertain transfer applications regarding cases pending on the file of one- 
Criminal Court in that Sessions Division to another Criminal Court in the same- 
division. As we have held that all Sessions Judges are of the same status, and that. 
the Sessions Judge of Madras is not of a different or inferior status from the Sessions. 
Judges in the mofussil, it is obvious that the Sessions Judge of Madras also has been 

expressly given this power. So, this case will differ from the facts in the Bench 

case relied on. 

Then Mr. Vaz urged that the Chief Presidency Magistrate, Madras, was not. 
subordinate to the Sessions Judge, Madras, both belonging to the category of Dis- 
trict Judges, and that the power to transfer can only be entertained by a Sessions. 
Judge who is superior to the Judge or Magistrate from whose file he entertains the- 
application for transfer. ‘The argument will not hold good. The District Magis- 
trate and the Additional Sessions Judge are not subordinate to the Sessions Judge,. 
and yet he can entertain transfer applications regarding them. Indeed, section 
528(1-C), Criminal Procedure Code enables by Sessions Judge to entertain transfer 
applications regarding a case pending on the file of the one Criminal Court in that 
Sessions Division to any other Criminal Court in the same Sessions Division. 


The next contention of Mr. Vaz was that, under section 528(2), Criminal Pro- 
cedure Code the Chief Presidency Magistrate has the power to withdraw any case 
from the file of any Presidency Magistrate and make it over to any other Presidency 
Magistrate subordinate to him, or to try such case himself, and that if the Sessions: 
Judge, Madras, also is given such power, there will be conflict of jurisdiction and, 
so, he must be deemed not to have been given that power. We cannot agree. There: 
will be no conflict, as the Chief Presidency Magistrate's power to transfer is controlled’ 
by the superior power of transfer vested in the Sessions Judge, Madras, just as the 
mofussil Sessions Judge’s power to transfer is controlled by the High Court's power- 
and there can be no conflict between the two. For these reasons, we reject the- 
second main contention of Mr. Vaz, and hold that the Sessions Judge, Madras, 
can entertain transfer applications regarding cases pending on the file of the- 
Presidency Magistrates. 


Now we come to the third main contention: Mr. Vaz urged that the transfer- 
applications in this case were made by the State Prosecutor (Mr. Seshadri, who. 
áctually filed them, only acting on his behalf and under his authority as he was 
unable to be present) on instructions from the Inspector of Police “.D ? Division, or 
the Commissioner of Police, Madras, and that, in cases of State Prosecutions only the- 
Government can authorise the State Prosecutor to file applications for transfer,. 
as such applications will often cast aspersions on the magistracy, which ought not: 
to be allowed to be made by police officers, however high, whether a Commissioner- 
or Inspector or Sub-Inspector or a mere constable, especially when, as in this case,. 
the State Prosecutor was already in charge of ihe case, and it was not a case of a com-- 
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plaint by the police officer himself as having suffered personal injury. He stated: 
that Mr. Athanasius, the State Prosecutor, had stated before the learned Sessions. 
Judge that he had been asked to file the transfer applications only by the Commis- 
sioner of Police, Mr. Arul, and urged that it would be the end.of justice and fairplay 
if a police officer, like that, smelling bucket-shop offences everywhere, whether true. 

- or false, and suspecting these petitioners to be bucket-shop offenders, was allowed. 
to initiate such transfer applications. He contended that the learned Sessions Judge 
was wrong in holding that any party interested in a criminal case could file transfer: 
‘applications, even if it was a State Prosecution and the State Prosecutor was in 
charge. We agree that the learned Sessions Judge’s ‘observation’ is sómewhat -too- 
wide. No doubt, a private complianant or accused, primarily interested in a cri-. 
minal case, can file transfer applications of their own accord ; but, where it is a. 
public prosecution, and the State Prosecutor is already in charge, we must hold that. 
only the State should direct the State Prosecutor to move for a transfer. The learned 
Advocate-General did not seriously contest this point. He stated, however, that. 
under section 492(2), Criminal Procedure Code, any police officer not below a. 
certain rank could be appointed as the State Prosecutor by the Court, but conceded 
that, as the real State Prosecutor: was appearing in this case, he or any person acting 
under him alone could file transfer applications. He pointed out that Mr. Seshadri,. 
who filed the transfer applications, was instructed by the State Prosecutor to file 
these applications, and that the statement in the learned Sesssions Judge's order that: 
the Inspector of Police had filed these applications for transfer is not correct, We 
have verified the records, and find that the petitions were really filed by Mr. Seshadri. 
on behalf of the State Prosecutor, and that the statement in the order of the learned 
Sessions Judge is not correct. VENE ue 


Even so, Mr. Vaz urged that the person who instructed the State Prosecutor 
was the Inspector, or, at the most, the Commissioner of Police, as admitted by 
Mr. Athanasius, and not -the State Government, and so the petitions were bad in 
law. The learned Advocate-General relied on a G.O. which allowed such Inspec- 
tor of Police to be in conduct of cases and impliedly gave them the power to instruct. 
the State Prosecutor for moving transfer applications. Mr, Vaz contended that the: 
G.O. was produced late, and that it did not give express „powers to the Inspector 
to instruct the State Prosecutor to: move for transfers, and that à mere power to- 
conduct cases would not include the power to instruct for moving transfer appli- 
cations. On the whole, we agree with the learned Advocate-General that this G.O. 
would imply such power to instruct the State Prosecutor for moving transfer applica- 
tions also, as the State Government cannot be expected to pass orders itself in every: 
petty case (one case here is a petty bucket-shop case), and may well delegate the 
power io move for transfer generally to their agents, like the Collectors of Districts, 
the State Prosecutors, the Commissioner of Police, Inspectors of Police, etc. Though, 
usually, conduct of cases need not necessarily include power to instruct for moving 
transfer applications,as the power to tend sheep in a field need not necessarily include 
the power to transfer the sheep to another field, it may include that power. The learned 
Advocate-General assures us that that power was impliedly included in the G.O.,. 
and has been exercised like that, and we see no reason to differ. The Inspector in 
conduct of cases can instruct the State Prosecutor for moving for adjournment of cases. 
owing to the absence of necessary witnesses, or to give up certain witnesses as 
having turned hostile, or to cross-examine certain defence witnesses in a particular 
mannér. We cannot see why his powers under the G.O. should not also include the 
power to instruct the State Prosecutor for moving for transfer in suitable cases, though 
we consider it desirable that the G.O. should be amended and made to expressly 
include that power. : i 

'^ On merits, we see no reason to differ from the learned Sessions Judge in his 
conclusion that it was desirable to have the cases tried by some Magistrate other than 
the V Presidency Magistrate in view of some unnecessary and unfortunate obser- 
vations he made. ^ Mr. Vaz, as well as the learned Advocate-General, agree that this 
Court has the power under section 526 (3); Criminal Procedure Code, suo motu to 
direct trial of any case by any Magistrate considered fit by.it, even though neither 
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party has applied for,it, and without acting on a report of the lower Court. We 
consider that the two cases in question, viz., C.C. Nos. 96 and 2014 of 1957, on the 
file of the V Presidency Magistrate, Madras, should be tried by the Chief Presi- 
dency Magistrate, himself in the interests of justice, especially as they are a 
kind of counter-cases to C.C. Nos. 11194 and 12153 of 1956 filed by these peti- 
tioners against the police. The learned Advocate-General readily agreed that this 
would be the fit and proper order to pass, Mr. Vaz also stated that all the four 
cases should be tried by the same Magistrate, and that if they could not be tried by 
the V Presidency Magistrate, they should all be directed to be tried by the Chief 
Presidency Magistrate himself. . 


In the end, therefore, we dismiss both these Criminal Miscellaneous Petitions 
against the transfer of these two cases by the learned Sessions Judge, Madras, from 
the file of the V Presidency Magistrate, but direct those cases to be taken on 
file, as also C.C. No. 10885 of 1956, and tried by the Chief Presidency. Magistrate 
himself. E E 


R.M. l —————— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. Rajacoparan, Officiating Chief Justice, AND Mr. Justice 
RAMASWAMI. : 


M. Panchapakesan .. Appellant* 
v. ' 
The Revenue Board, Madras, represented by the Commissioner 
of Land Revenue, Chepauk, Madras and others - Respondents. 


Madras Cinemas (Regulation) Rules, 1957, rule 109 (1)-—Scope of. 


‘The expression ‘ place’ in rule 109 (1) of the Madras Ginemas (Regulation) Rules, 1957, would 
include both the site and the superstructure standing thereon and as such both the site and the super- 
structure have to be approved ‘afresh by the authorities before a license in Form G is issued after the 
expiry of three months’ period referred to in the rule. It makes no difference even if the operator 
applying for a fresh licence is.the same who held the prior licence. 

Appeal under clause 15 of the Letters Patent against the Order of the Hon'ble 
Mr. Justice Rajagopala Ayyangar, dated 18th December, 1957 and made in the 
exercise of the Special Original Jurisdiction of the High Court in W.P. No. 879 of 
1957 presented under Article 226 of the Constitution of India to issue a writ of 
certiorari calling for the records relating to the order of the’ District Collector of 
Tanjore in K. Dis. 9241 of 1957 dated 5th August, 1957 and the records relating to 
the order of the Board of Revenue, Madras, dated 8th October, 1957, in B. P. 
Rt. No, 4770 and to quash the said orders. 


S. Mohan Kumaramangalam, for Appellant. 


The Additional Government Pleader (K. Veeraswami) on behalf of the 
respondents 1 and 2. i i 


G. Ramanujam, for Respondent 3. 


The Judgment of the Court was delivered by 


Rajagopalan, O.C.7.—The petitioner held a licence for a year in Form G valid 
up to 25th April, 1957 for a touring cinema, which he was permitted to locate in the 
pandal he had put up as approved by the authorities in R.S. No. 152/2 of Papana- 
sam village. In view of the ban imposed by rule 109 of the Madras Cinemas (Regu- 
lation) Rules, 1957 to the scope of which we shall presently advert, the petitioner 
waited for three months, and on 26th July, 1957 he applied io the Collector, the 
licensing authority, under the terms of the Madras Cinemas (Regulation) Act (Act IX 
of 1955) for the issue of a fresh licence in Form C for the cinema in the same super- 
structure in R.S. No. 152/2. Meanwhile, on ist May, 1957, the third respondent 
applied to the Collector for the issue of a certificate in Form B for locating a touring 
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cinema in R.S. No. 139/3 of the same village Papanasam. @n 3rd May, 1957, the 
pétitioner in his turn applied for the issue of a certificate in Form B for a site which 
lay partly in R.S. No. 152/2 and partly in R.S. No. 152/1. On 29rd.July, 1957, 
the Collector rejected the request of the petitioner and granted the certificate in 
Form B to the third respondent. The subsequent application of the petitioner 
dated 26th July, 1957 for the issue of the licence in Form C was rejected by the 
Collector on 8th August, 1957. ‘hat order ran: 

“ The application of Sri. N. Panchapakesan (petitioner)............for the grant of a license 
under rule 109 (1) of the Madras Cinemas (Regulatoin) Rules, 1957, is rejected, as the site R.S. No. 
152/2 in which the above touring cinema was run upto 26th April, 1957 is reported to be within half a 
mile of the site R.S. No. 139/3 of Arayapuram Papanasam for which a “ No ojbection certificate ” 
in Form B of the Madras Ginemas (Regulation) Rules, 1957 has already been granted on 23rd July, 
1957 to the applicant Sri Ramaswami Mudaliar of Aryapuram village, Papanasam Taluk (third 
tespondent) for the construction of a touring cinema." 

The petitioner appealed without success to the Board of Revenue against the 
rejection of his application for a licence in Form C. ‘The petitioner next preferred 
an application under Article 226 of the Constitution for the issue of a writ of certiorari 
to set aside the order of the Collector and that of the Board, which had concurred 
with the Collector, in rejecting the application of the petitioner. That application, 
W.P. No. 879 of 1957 was dismissed by our learned brother Rajagopala Ayyangar, J. 
It was against that dismissal that this appeal was preferred. . : 


The relevant portion of rule 14 (2) of the Madras Cinemas (Regulation) Rules; 
1957, to which we shall hereafter refer as the Rules, ran : 


** The distance between any two.touring cinemas shall be not less than half a mile.” 2 
Rue 109 (1) ran: 


‘© No building constructed of inflammable materials shall bé licensed to exhibit shows iri any 
place for a period longer than one year. There shall be an interval of three months before the 
same site is again licensed." i v PME 

The expression “place” was defined by section 2 (5) of Madras Act 1X of 1655; 

“< Place’ includes a house, building, tent and any deseription of transport, ‘whether by water, 
laid or eir "". j i e. 

It was thus an inclusive definition. It is enough to note that the'site and the super: 
structure thereon, whether the superstructure be permanent or temporary,. would 
come within the scope of the statutory expression “place”. 


Though no specific reference was made to rule 14 (2) in the order of the Colléc: 
tor; dated 8th August, 1957, the relevant portion of which we have extracted above, 
it was that'rule that prohibited the location of a touring cinema ‘within four ‘fir: 
longs of another. Admittedly R.S. No. 139/3 was within four furlongs'of R.S. No: 
152/2. It was equally common ground that on 8th' August, 1957, there was no cinema 
licensed to give exhibitions in R.S. No. 139/3. All that the third respondent had ori 
that date was a certificate issued in Form B which would have entitled him to build: 
a cinema house in R.S. No. 139/3 and.to apply for and obtain the licence in Form 
Q, after satisfying the other conditions imposed by the Rules. The contention of.the 
learned counsel for the appellant was that the issue of a certificate in Form B to the 
third respondent was not a relevant factor in the rejection of the application of the 
petitioner, which was for the issue of a licence in Form C. We find ourselves in entire, 
agreement with Rajagopala Ayyangar, J., who repelled that contention. We also 
agree with the view he took.of the scope of rule 109 (1). v. het 


The learned counsel for the appellant contended that on à proper constructioti 
of the rules, including rule 109 (1), we should hold that where an operator wanted à 
licence in Form C after the lapse of the three month period referred to in rule roo(1); 
there was nothing in the Rules, that required the operator to obtain again a certificate 
in Form B or an approval of the existing superstructure. The site and thé supet 
structure were both approved of by the authorities before the first © licencé was 
issued to the petitioner. The plain language of rule 109 (1) in our opinion, comè 
pels us to reject that contention: £s ; l . 
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The only licence as such provided for by the Rules is that in Form C. ` In form 
and the substance it is a licence granted to a named person for the exhibition by 
means of cinematograph at the place specified on the licence. As we said, the 
expression ‘ place’ would also include the site on which the sapone. stands. 
Section 3 of the Act runs : 


“ Save as otherwise provided i in this Act, no person shall give an exhibition by means of a cine- 
matograph elsewhere than in a place licensed under this Act... ......... 


The licence is in Form C. 


Rules 100 to 107 of the Rules obviously apply where the operator gets a licence 
for the first time in Form C to run a cinema at a given place. The scheme of these 
Rules contemplates (1) the approval of the site on which the cinema is to be located; 
(2) the approval of the plan of the building or other superstructure in which the 
cinema exhibitions are to be given; and (3) approval of the superstructure itself after 


it has been completed in accordance with the approved plan. It is after completing . 


these preliminaries and after obtaining the certificate in Form Ð for the electrical 
equipinent that an operator can apply under rule 107 for the issue of a licence in 
Form C. It is against this background that we have to interpret the Nope: of rulé 
Tog (1i) which we shall quote again : 


* No building constructed of inflammable materials shall be: Hotad to exhibit shows in any 
place for a period longer than one e year, There shall be an interval of three months doctore. the same 
site is again licensed." 


Section 3 of the Act,as we have pointed out, requires that the place should be licensed. 
The first sentence of rule 109 (1) requires the building to be licensed. ‘The second 
sentence obviously contemplates the site itself being licensed. "The: only licence 
prescribed is that in Form C. That licenses the place which, as we have pointed out, 
would include both the site and the superstructure thereor. When rule 109 (i) 
specifically refers to both the building and the site each being licensed, it seems to us 
that the only reasonable meaning is that both the site and the superstructure thereon 
have to be approved of again by the authorities before the license in Form C is 
issued after the expiry of the three month period referred to in that rile. The only. 
method prescribed by the rules for the approval of the site is by the issue of a certi- 
ficte in Form B. ‘It would therefore appear to follow that before the samé site is 
licensed again within the meaning of rule 109 (1) i.e., before a licence in Form C can 
be issued the site itself has to be approved of. We are therefore unable to accept the 
contention of the learned counsel for the appellant that there is no specific provision 
in the rules for prior approval of the site when an operator, to whom a licence in 
Form C was granted, applies again after the three month period for a licence in 
Form C with reference to the same site and the building thereon. 


Another feature of rule 109 (1) also leads us to the same conclusion, that, the. site 
itself has to be approved of before a licence in Form C can be given after the expiry 
of the three months referred to in that rule. The three month bar applies to-the 
place, that is, to the site and the superstructure thereon. It is immaterial who is the 
applicant that asks for a licence.. ‘The ban would still apply if the application for thé 
licence'is made within the period of three months. Suppose an operator other than 
the original licencee wanted a licence in Form C to give cinema exhibitions in the 
same place, the ban would still apply. That the applicant had held a licence before 
could make no difference. If an operator other than the one who had held the 
licence applied for the licence in Form C, after the expiry of the three month period 
it seems to us that the scheme underlying rules 100 to 106 would compel him to 
obtain the prior approval of the licensing authority: for the site itself. That the 
applicant for the licence had held a licence before could in our opinion, make. no 
difference. A prior approval of the site is again fiecessary, even after the three month 
period, When that operator applies for a fresh licence in Form C. 


The petitioner-appellant did not obtain the approval of the licensing authority 
for the cinema in R.S. No. 152/2 at any time after 25th January, 1957. : The appel- 
lant never even asked for such an approval. The contention of the learned counsel for 
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the appellant was that such an approval was unnecessary when an operator asked 
for a. licence in Form C after the lapse of the three month period mentioned in rule 
109 (1). That contention we have already negatived. Even if the position on 26th 
July, 1957, when the appellant applied for a licence in Form C, was that on that appli- 
cation itself the licensing authority could first accord its approval to the site, with or 
without the expression of that approval by the grant of a certificate in Form B, the 
grant of a certificate in Form B already made in favour of the third respondent barred 
the approval of the appellant’s site, which was within four furlongs of the site for 
which a certificate was already granted to the third respondent. 


" In construing the scope of rule 14 (2) Rajagopala Ayyangar, J., reaffirmed what 
he had laid down earlier in the unreported judgment of his in W.P. No. 920 of 1957: 
E “These two provisions, sections 3 and 5 reflect the correlation between the licensing of the place 
where an exhibition is to be given and the licensing: of the exhibition itself. The licensing of the 
place is merely a step in the pran! ofa license to a person to conduct an exhibition. The two licenses 
for the place and for the exhibition are therefore not independent in the sense that one could be 
viewed without its relationship to the other. Ifas between the rival applicants one has a right to be 
preferred under thé provisions of section 5, the rules do not enjoin the grant of a certificate in regard 
to the place chosen’ by the other." : ` ELE 
We are in entire agreement with these observations, except to observe that 
licence in Form C is a licence both for the place and the exhibition. We agree with 
the viéw taken by the.learned Judge, that the grant of the certificate in Form B 
to the third respondent in this case was a relevant factor to be taken into account by 
the, Collectór in deciding whether or not to grant the licence in Form C, which the 
petitioner-appellant. sought. l , od i i 
The appeal is dismissed with costs. Counsel's fee Rs. 100. 
CIRM." o ee S 7 070 Appeal dismissed: 
< IN THE HIGH COURT OF JUDICATURE AT MADRAS, . |... 
"Present :—MR. Justice | PANGHAPAKESA AYYAR.' a) 


K. Subramania ‘Chettiar and others. 5. Petitioner... 
' EA Be B l í E z 3 
Conimissionér, Hindu Religious & Charitable Endowments, | "NE 
"^ and another i TS Respondents. 


Gonstitution of India (1950), Article 226—Other remedy open by way of suit— Application for writ of cer- 
tiorari—Competency— Madras Hindu Religious and Charitable Endowments Act- (XIX of 1951), section 62, 
Scope—Order of Deputy Gommissioner declaring certain persons to be hereditary trustees of temple— Gommissioner 
in appeal setting — aside — Application for writ of certiorari—Maintainability—Person. interested in temple— 
If person ** aggrieved > by order declaring hereditary trustees. v. 

" Where there is a right of suit in respect of à matter, that is the proper course for the party to 
pursue ; a writ can be applied for only in special circumstances. A little more delay, involved by 
filing a'suit and an appeal, compared with an application for a writ and a writ appeal, should not 
be held to'be a ground for allowing a‘ person to file a writ application and flood the Gourt with 
writs. Mere balance of convenience would not be sufficient for holding that the remedy by way 
of a suit i$ not equally efficacious or expeditious so as to sustain án application for a writ under 
Article 226 of the Constitution of India. ` tC : PN Pr aoe E j 
The existence of a remedy by way of a suit under section 62 of the Madras Hindu Religious 
and Gharitable Endowments Act, 1951, for the purpose of challenging an order of the Gommissioner 
for Hindu Religious and Gharitable Endowments, setting aside an’ order of the Deputy Commissioner 
declaring certain, persons to bé hereditary trustees of a temple, is'a bar to.the maintainability of an 
application for a writ of certiorari for quashing the order. P CH 
` Quaere : Whether a person who is merely interested in a temple is a person aggrieved. by an 
order declaring certain persons to be hereditary trustees of the temple? °, , > HONEC 
^'* Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records in Appeal. No. 26 
of 1952, dated 17th July, 1957, on the file of the Commissioner, Hindu Religious 
and, Charitable ‘Endowments, Madras, and, quash the said order: ^ : i 


"W.PINo.6800f19575 ^ ^ SEL © 07. ratli Noveniber, 1957 


MÓ le THE MADRAS LAW JOURNAL REPORTS. [1958 


OKE Rajagopalachari, for Petitioners. 
The Additional Government Pleader (K. Viene for Respondent 1 | and 2. 


The Court made the following 


ORDER. ——This is a petition filed by K. Subramania Chettiar, s. N. Venugopal 
Chettiar, P. E. Raghava Chettiar and K. Venugopal Chettiar as trustees of Sri 
Kandaswami Temple, Madras, who are elected by the Beri Chetties, who claim to 
have founded and endowed the temple and to have a right of electing the trustees, 
for issuing a writ of certiorari and quashing the order of the Commissioner for Hindu 
Religious and Charitable Endowments, respondent 1, declaring the petitioners 
not to be hereditary trustees and setting aside the order of the Deputy Commissioner 
declaring them to be hereditary trustees. The second respondent is one Bala- 
krishnan who claimed to be interested in the temple and wanted the order of the 
Deputy Commissioner to be vacated as affecting him adversely. It is on his appeal 
that the first respondent Commissioner set aside the order of the Deputy Commis- 
sioner declaring the petitioners to be hereditary trustees. Interim suspension of the 
order of the Commissioner was passed by Rajagopala Ayyangar, J., in C.M.P. No. 
5661 of 1957 in this Wat Petition and was made absolute on 11th October, 1957. 


1 


‘I tave perused the records and heard the learned counsel for the petitioners and 
the learned Additional Government Pleader contra. The learned Additional 
Government Pleader raised a preliminary objection that there was a right of suit 
given to the petitioners under section 62 of the Hindu Religious and Charitable 
Endowments Act, 1951, and that this writ would therefore not lie. Mr. K. E. Raja- 
gopalachari, learned counsel for the petitioners, while conceding that there was a 
night of suit, contended that a writ would lie, because the alternative remedy by way 
of suit was not equally efficacious or expeditious. According to him, if a suit were 
filed, it would drag on for years, not only for its own disposal, but for the disposal 
ofthe appeal, etc., whereas a writ would be far more expeditiously.disposed of. I agree 
with the learned "Additional Government Pleader that this circumstance, by itself, 
would not warrant the entertainment of the writ. A little more delay involved by 
filing a suit and appeal, compared to a writ and writ appeal, should not be held to 
be a ground for allowing a person entitled to file a suit to file a- writ and flood the 
Court with writs. Mere balance of convenience Will not do. Where a suit lies, ‘that is 
the proper course, and a writ can be applied for only in special circumstances. 
"Cases where a suit has been held to be not as effective or efficacious as a writ are 
cases of attachment of properties with threatened immediate sale, arrest of a person, 
etc., and not a mere greater delay as urged here. 


Then Mr. Rajagopalachari urged that under section 62 mati is no provision 
for stay of the order of the Commissioner, asina Writ Petition, and so all the peti- 
tioners will not necessarily continue'as trustees, and people of other castes may be 
appointed as trustees by the Commissioner, and that this is a circumstance causing 

. hardship to the Beri Chetti community, and I should therefore exercise my discre- 
tion and allow the writ to be filed. "This argument toa is unavailing. I agree 
with the learned Additional Government Pleader that this too is not a circumstance 
sufficient for allowing a writ to be filed. Itisnotasif the petitioners have no chance 
-at all of applying for being appointed as trustees by the Commissioner and of being 
selected, at least some of them, by him, if otherwise found suitable. The fact that 
men of other castes may also be appointed trustees by the Commissioner, if found 
suitable, cannot be a circumstance fit to be urged in the new set-up of the Indian 
Republic aiming at the socialistic pattern of society and a casteless and classless 
‘society.. Indeed, in many greater old and more famous temples than this, people 
` of so-called low castes have been appointed as trustees without any detriment to 
. the temple or the public. - 


A third circumstance was urged by Mr. Rajagopalachari, namely, that.the 
"order of the Commissioner was passed om an appeal by the second respondent, 
— Belakrbhnan, who was only interested in the temple, and was not proved to be aggrieved 


j 
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by the order of the Deputy Commissioner. There is no needeto discuss the difference 
between mere interest and grievance caused by an order passed regarding a temple in 
which a person is interested. The two things are very much inter-connected. A 
person interested in a temple may feel aggrieved at certain persons, whom he considers 
to be not hereditary trustees, being declared hereditary trustees, and may file an 
‘appeal as an aggrieved person. This point too will have to be decided in the suit 
‘to be filed. So I need not discuss it further. i 

Then Mr. Rajagopalachari urged that the time for filing a suit has already 
lapsed; and that I should at least put on record my opinion that this is a fit case for 
excusing the delay if and when a suit is filed within a short time, with a petition 
for excusing delay. I agree, and record my opinion that if a suit is filed within a 
month from today and a petition for excusing the delay is also filed along with- an 
affidavit, it may be a fit case for excusing the delay. 

With these remarks this Writ Petition is dismissed. In the circumstances, there 
will be no order as to costs. Advocate’s fee Rs. 100. 


PRN. . — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice SUBRAHMANYAM. 


:Krimens Oil Mills (Private) Ltd. .. Pelitioners* 
: v. 
Registrar of companies j .. Respondent. 


Gompanies Act (I of 1956), section 17. (1)—Construction and scope—Special Resolution altering registered 
office of company from City of Madras to Pondicherry—Validity—Furisdiction of Court to confirm or sanction 
resolution —General Clauses Act ‘(I of 1897)—“ State”. 


The power granted to a company under section 17 of the Gompanies Act to alter the provisions 
of its memorandum of Association so as to change the place of its registered office from one State to 
another does not include a power to alter its registered office from a place in the Indian Union toa 
place outside the Union. Therefore the power of a company to pass a special resolution to alter the 
place of its registered office under section 17 (1) of the Act does not include a power to pass a reso- 
lution altering its registered office from the City of Madras to Pondicherry, as Pondicherry is not 
yet territory acquired by the Indian Union, it not having yet merged de jure into India. The Gourt 

-cannot therefore sanction or confirm such a resolution. : f 
' Petition praying for an order confirming the Special resolution, dated 29th 
September, 1956, transferring the registered office of the company from 137, “Sri 
Vilas,” Lalitha Nagar, Santhome, Mylapore, Madras-4, to No. 17 Gingy Road, 
Pondicherry, and, also the consequential alteration of clause 2 of the Memorandum 
of Association of the Company by substituting the clause “The Registered office of 
the Company will be situate at Pondicherry.” 


G. N. Chary, for Petitioners. 
The Government Pleader B. V. Viswanatha Ayyar, for Respondent. 
The Court made the following 


Orver.—The petitioner-company passed a special resolution so as to have clause 
(2) of its Memorandum of Association altered as follows : 


“ The Registered Office of the Gompany will be situate at Pondicherry.” 
The company’s registered office is at present in the city of Madras. 


A resolution altering the provisions of the memorandum cannot take effect, under 
section 17 (2) of the Indian Companies Act, 1956, until such resolution is confirmed 
by the Court on petition. The petitioner-company seeks confirmation of the altera- 
tion. The power which a company has to alter the provisions of the memorandum 
is defined in section 17 (1). The part ofsection 17 (1) relevant to the present petition 
is this : l 

** A company may, by special resolution, alter the provisions of its memorandum so as,to change 
the place of its registered office from one State to another." 





EI C NEPTIS 
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The word “State” is net defined:in the Indian Companies Act. The word “State? 
‘is defined in the General Clauses Act I of 1897 as follows : 
* State shall mean a Part A State, a Part B State, or a Part G State.” : 

After the enactment of the States Reorganisation Act and the amendments conse- 
quently made in the Constitution, the definition of a “State” in the General Clauses 
Act would have to be read as including States and territories of the Indian Union. 
The territory of India, under Article 1 (3) of the Constitution, comprises the terri- 
‘tories of the States, the Union territories specified in the First Schedule, and such 
other territories as may be acquired. No territory can be said to be acquired by 
the Indian Union until the Indian Union acquires sovereignty over such territory. 
"The Registrar of Companies states in the affidavit filed by him that “ Pondicherry 
has not yet been merged de jure into India." That proposition is not disputed by the 
learned counsel for the petitioner. Pondicherry is therefore not yet territory which 
has been acquired by the Indian Union. "The power granted to a company by sec- 
tion 17 of the Indian Companies Act to alter the provisions of its memorandum so as 
to cliange the place of its registered office from one State to another does not include 
a power to alter its registered office from a place in the Indian Union to a place 
outside the Union. In this particular case, the petitioner-company’s power under 


section 17 (1) validly to pass a special resolution altering the place of its registered : 


office does not include a power to pass a resolution altering its registered office from 
Madras to Pondicherry. This Court cannot therefore sanction the alteration. 
The petition is dismissed with costs. . 
P.R.N. . ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :— M. JUSTICE GANAPATIA PILLAI. A 
Karumuthu Sivalingam Chettiar. : |: .. Petitioner* 


BO, . 
A. Krishnaswamy Naidu potu d .. Respondent, 
Arbitration Act (X of 1940), section v7—Scope—JMandatory character—Decree and judgment on basis of 
award without compliance with section—Legality of.- 


The provisions of section 17 of the Arbitration Act-are mandatory and the Gourt has no juris~ 
diction to pass judgment and decree in terms of an award without complying with the provisions of 
the section ; a decree passed before the expiry of the time prescribed for filing objections to the award. 
‘is without jurisdiction and iis liable to be set aside. $ 


-Esuf Rowther v. Davud Rowther, (1951) 1M.L-J. 93, relied on. . 

' Petition under section 115 of Act V of 1908 praying the High Court to revise the 
decree of the Court of the Subordinate Judge, Dindigul, dated 29rd February, 
1956, and passed in O.S. No. 4 of 1956. ^ 

D. Ramaswami Ayyangar, for Petitioner. 
D. C. Krishnamurthi, for Respondent. 
The Court delivered the following `` 


JupGwENT.—his civil revision petition is directed against the decree passed 
by.the Subordinate Judge of Dindigul based on an award. The objection of Mr. 
Ramaswami Ayyangar, learned counsel for the petitioner, is that the lower Court 
proceeded to pass judgment and grant a decree in terms of the award without com- 
plying with the provisions of sections 14 and 17 of the Arbitration Act. Itis admitted 
that the award was producéd into Court on 23rd February, 1956, and that the de- 
fendant had 30 days, under section 17 of the Arbitration Act, from that date to 
file objections to the award. Mr,.Ramaswamy Iyengar, learned counsel for the 
petitiontr, further contends that even if the date of service on the defendant in the 
suit, which according to the records of the Court, is 2nd February, 1956, is taken to 
be correct , the learned Subordinate Judge ought to have waited for 30 days from 
that date before he could pass a judgment in terms of the award. Mr. Krishna- 
murthi, learned counsel for the respondent, does not dispute the correctness of this 
position because the decision in Esuf Rowther v. Davud Rowther! has recognised the 





* C. R.P. No. 1097 of 1956. 29th January, 1958, 
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mandatory character of the. provision in section 17 of theeArbitration Act. The 
lower Court has no jurisdiction to pass a decree without complying with the provi- 
sions of section 17. The civil revision.petition is therefore allowed.’ The judgment 
and decree of the lower Court are set aside and the matter 3s remitted to the 
Subordinate Judge who will take the matter on his file and dispose of it according 
to law. No costs. | -' "n ; ee »: 


P.R.N. ; : dH ——— 0 - "Petition allowed : Judgment &? 
2 eS s cpm ge `` decree set aside and 


sts Mae f , matter remitted, 
..IN THE HIGH COURT OF JUDICATURE AT MADRAS. — 

Present :—Mnm. Justice: PANCHAPAKESÁ ‘AYYAR. l 
Sri K-ishna Rice Mills, a Firm by partner M.R.M.K. .Chidam- 


baram Pillai f . Lo. Petitioner* 
P. Rajagopala Konar . à LO "S e s! 2. Respondent. 


Civil Procedure Code (V of 1908), Order 9, rule 13—Application to set aside’ decree passed ex parte against 
the defendant—Refusal to receive the summons sent by registered post under Order 5, rule 9 (3)—No affixture-under - 
Order 5, rule 17—If the decree can be set aside. G . 


Where postal service of summons to the defendant was taken out under Order 5, rule 9 (3) of 
the Givil Procedure Gode and the endorsement read that he had refused to receive the registered 
summons and no affixture was effected as required under Order 5, rule 17, of the Givil Procedure 
Gode it must be held that there was no due service ofsummons in accordance with law'and. an ex parte 
decree would therefore be liable to be set aside. J «77. ou f d: 


The mere refusal to receive the summons does not necessarily mean thathe was aware of the 
fact that a decree had been passed against him so as to entail the filing'of a petition to set aside the 
ex parte decree within thirty days therefrom under Article 164 of the Limitation Act.. The fact 
of his actual knowledge of the passing of the decree alone would be releyant and not the mere know- 


ledge of the pendency of the suit. Me h . 
~ Murugayyan Kangiar v. Marudayammal, (1956) 2 M.L.J. 86, followed. M 
Petition under section 115.0f Act V of 1908 praying the High Court to revise the 
order of the District Court of Tiruchirapalli, dated 15th November, 1954 and made 
in C.M.A. No. 19 of 1954 (I.A. No. 831 of 1953 in O.S. No, 109 of 1952 D.M.C., 
Tiruchirapalli.) QE ME CL , 
A. V. Narayanaswami Ayyar, for Petitioner.: . ; . 
A. Sundaram Ayyar, for Respondent. : 
The Court delivered the following 


Juvement.—This isa petition by.Sri Krishna Rice Mills of Manachanallur, 
Lalgudi Taluk, Tiruchirapalli District, the defendants in.O.S. No. 109 of 1952, on the 
file of the Court of the District Munsif, Tiruchirapalli, for revising and setting aside 
the judgment and decree of the District Judge, Tiruchirapalli, in C.M.A: No. 19 of 
1954, confirming the order of the District Munsif, Tiruchirapalli, in ILA. No. 831 of 
1953, dismissing the petitioner’s application, under Order 9, rule 13, Civil Procedure 
Code for setting aside the ex parie decree passed against them on. 19th June, 1952, and 
dismissing the C.M.A. The suit had been filed by one Rajagopala Konar, the res- 
pondent-plaintiff, against the petitioners, for recovering Rs. 1,250 with subsequent 
interest and costs, the suit amount being the value of paddy sold to the petitioners. 
A summons was served on the pétitioners regarding the earlier hearing of the suit 
on 28th March, 1952. It was duly affixed, but the Court held that the service was 
not sufficient, and ordered fresh summons, adjourning the suit to r4th June, 1952. 
So the affixture of the first summons becomes irrelevant for the purpose of the ILA. 
and C.M.A. and this C.R.P. The summons regarding the hearing on 14th June, 
1952 Was sent by registered post. P.W.2.the manager of the petitioner’s mill, refused 
to receive it, and it.was also not-affixed to the premises. This service was held to be 
sufficient by the District Munsif erroneoulsy. and ex parte decree was passed on 19th 


5 * 
* Q.R.P. No. 1251 of 1953. EC E 14th March, 1958. 
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i June, 1952. Executior was taken out by the respondent, and notice of the E. P. was 
tendered to P.W. 2 the self-same manager of the petitioners mills, on 13th August, 


1952 and he returned it without accepting it. This time, the notice was s affixed to” 


the premises by R.W. 2. 


The petitioner’s case was that they did not know either about the summons in the 
suit for the hearing on 14th June, 1952, or the notice in the E.P. and that they were 
not told about them by P.W. 2, the manager, and that they came to know for the 
first time about the ex parte decree only when execution was taken out for the suit 
amount against them on 14th October, 1952. They forthwith deposited the entire 
decree amount and costs, and filed the I.A. the very next day, namely, on 15th 
October, 1952, for setting aside the ex parte decree. 

The learned District Munsif dismissed the I.A. holding that the refusal of thesum- 
mons for the hearing on 14th June, 1952, by P.W. 2, the agent, would do to constitute 
proper service on the petitioners, and that the refusal of the E.P. notice by P.W. 2 
would do to show the knowledge of the ex parte decree on the part of the petitioners 
on 13th August, 1952, the date of the refusal, and, so, the I.A. filed on 15th October, 


1952,would not do, in fact or in law, and would also be barred by limitation. There- 


‘fore, the learned District Munsif dismissed the I.A: Tae petitioners took the matter 
- in „appeal. 


The learned District Judge 5 his judgment in C.M.A. 19 of 1954 dismissed the 
appeal, holding that there was proper service of the summmons for the hearing.on 14th 


June, 1952, ending with the ex parte decree on 19th June, 1952. Hé held that P.W, 2, 


must have communicated to the petitioners about the refusal of the summons and 
E.P. notice by him. So he dismissed the appeal with costs. Hence this C.R.P. 
I have perused the records and heard the learned counsel. on both sides. Mr. A.V. 
Narayanaswami Iyer, for the petitioners, and Mr. A. Sundaram Iyer, for the plain- 
tiff-respondent, have argued the case fully and fairly. Mr. A. V. Narayanaswami 
Iyer pointed out that the view taken by the learned District Munsif and the learned. 
District Judge regarding the sufficiency of the service of the suit summons for the’ 
hearing on 14th June, 1952, ending with the ex parte decree. was wrong and is pro- 
ved to be wrong by the Judgment of Rajamannar, C.J., in Murugayyan Kangiar v. 
Marudayammal?, ‘delivered no doubt on 5th January, 1956, after the judgments of 
the learned District Munsif and the learned District ‘Judge. The learned Chief 
Justice has held that where postal service of summons to the defendant was taken 
. out under Order 5, rule 9 (3) of the Civil Procedure Code, and the endorsement read 
. that he had refused to receive the registered summons, and no affixture of the copy 
of the summons was effected, as required by Order 5, rule 17, it must be.held.that 
there was no due service of summons in accordance with law, and an ex parte decree 
would be therefore liablé to be set aside. He has further held that the mere fact 


that the defendant refused to receive the summons sent by registered post does not ` 


necessarily mean that he was aware of the fact that a decree had been passed against 
him so as to entail the filing of a petition to set aside the ex parie decree within 30 
days therefrom under Article 164 of Schedule to the Limitation Act and that the 
fact of his actual knowledge of the passing of the decree alone will be Perant and 
not mere knowledge of the pendency of a suit. 


' Mr. A. V.Narayanaswamilyer urged that, in this casé, the suit summons, sent by 
registered post, was not refused by the petitioners but only by their manager, and 
that this made this case a stronger one than the case quoted. He also pointed out 
that there was no evidence to show that P.W. 2, the manager, told the petitioners 
about his refusal of the suit summons or the E.P. notice within 3o days before the 
filing of the I:A. on 15th October, 1952. 


. Mr. Sundaram Iyer could not meet ibus a cóntentions. All that he could. 
urge was that the petitioners should have enquired ofthe manager, P.W. 2; and 
that if they had done so they might have known about the E.P. notice and there- 
fore about the passing of the ex parte decree. But, that will amount only to laches, and. 
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í 
laches will not do for preventing the setting aside of the ex paijo decree, Ee NE ony 
be sufficient for: i imposing terms before. doingso. , iui.. HELME 


*- [therefore direct that if the petitioners pay Mr: A. ‘Sain Iyer, the léained 
counsel for thé: plaintiff-respondent, ‘by SRM. on.rrth April, 1958, a ‘consolidated ' 
sum of Rs. 75, which will not be:costs in’ the’ Civil Revision Petition or any other ` 
proceeding whatever, to compensate the respondént for the waste.of time; money 
and energy'caüsed to him by their laches, then this Civil Revision Petition will bé . « 
allowed without costs, and the orders of the District Judge and the District Munsif 
set aside, and the ex parte order in the suit also'set aside and the suit restored to file- 
and rémandeéd to the trial Court for fresli disposal according to law, and that failing 
such payment by the said date and time, this Civil Revision Petition do stand dis: 
missed without costs. pus : 


^ V.S. e p l E " . Conditional order passed. ` 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :-—Mr. [pare BALAKRISHNA AYYAR. kt 
De. :Petitioner* 


t3 
3 


-Ravamanickamma' NOCET tua dex des 

-Ammani Ammal ' -© Respondent. 
"Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 (4) (b) —Order of Revenue Divisional 

-Officer directing the tenant to tender the arrears of rent to landlord—Legality--When can be questioned. 


It is no doubt true.that under section 3 (4) (b) of the Madras. Gultivating Tenants Protection 
Act a Revenue Divisional Officer can only direct the tenant to, deposit the arrears of rent in Gourt. . 
‘He has no jurisdiction under the Statute to direct the tenant to pay ‘or tender the rent to the landlord.. 
But where such an order has been made and the tenant did not raise any objection to it, it is not open 
«to him to question later, the validity of that order in revision proceedings Arie out of the eviction 
order passed: against him due to his failure to tender the rent:as directed. 
Petition underséction 11 5 of Act V of 1908 praying ihe High Court to revise ie 
order of the Revenue Divisional Officer, C icuiatum, PA 17th October, 1957 


and made in E.P. NocrefrgsT. eo wes 
S. Mohan Kumaramangalam, K. V. Sankaran‘ sud S. Pins for Petitioner, 


.-M. R. "Narayanaswami, for Respondent. . 
The Gourt delivered the following E 


Jupcment.—On 15th April, 1957, the Revenue Divisional Officer, Chidam- 
"baram, made an order directing the petitioner inter alia, to clear off the arrears of » 
rent within one month from the date ofthe order, failing which she would be evicted. 


D 


A notice in Form III was also ordered to issue "accordingly". This notice 
‘directed the petitioner to tender the rent due to the landowner within 30 days 
from the date thereof and warned that if default were made an order. would issue ' 
for her eviction. The petitioner alleges that on 1st May, 1957, she sent a money 
-order to the landlord for the: amount of the arrears of rent. This money order, 
-contains a number of endorsements, some of which are difficult to read. One of 
‘the endorsements reads “Not present". Eventually it was returned to the remitter. 
"The landholder then filed a petition “for evicting the tenant and that was 
«allowed. (The tenant now seeks to canvas the correctness of that order. 


Though the order which the Revenue Divisional Officer made on’ 1 5th April, 
2957, directed the petitioner to clear off the arrears, the notice in Form III which hé 
issued in pursuance.of his order however only required her to tender the amount to;the 
.landowner. If, therefore, the petitioner can show that the money order was correct- 
ly addressed she would have complied with the terms of the notice. But no evidence 
"was adduced to show that the address entered in the money order was the correct 
-address. That being so, the position is that there is no evidence to show that the 
` direction given in Form III had been properly complied with. : 
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. Learned counsel fgr the petitioner argued that under section 3 (4). (b) of Madras 
Act XXV of 1955, as amended in 1956, the Revenue Divisional Officer had no juris- 
diction to direct the cultivating tenant to fender the money to the landowner ; all 
that he could require the tenant to do was to deposit the arrears ofrentin Court. That 
is correct enough and the order of the Revenue Divisional Officer is no doubt at 
variance with this requirement of the statute. But then the petitioner should have 
come up to this Court to revise that order. That she did not do so shows that in spite 
of its irregularity she did not really feel aggrieved by it. I cannot now, after the 
various events that have happened since then, be asked to re-open an order about 
which, at the time it was made, the petitioner had no grievance. The position, 
therefore, comes to this: the petitioner was given 30 days’ time to pay off or if we 
take the direction in the Form III Notice to tender the arrears of rent. She did 

_neither. An order was therefore, made for her eviction. I do not think that in the 





circumstances of the case I shall be justified in interfering. e : 
This petition is therefores dismissed ‘with costs. 1à - 
` R.M. 2007 Petition. dismissed , 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mm. Justice PANCHAPAKESA AYYAR AND Mm. Justice BASHEER 
AHMED SAYEED. - i 


` 


Rajalakshmi Ammal P E 00s. Appellant* ` 
Muthuswami Gounder and another  : .. Respondents. 


.. Givil Procedure Code (V of 1908), Order 40, rule 1—Power of Court to appoint Receiver in simple money 
suits—Scope and extent of. 


It is no doubt true that the powers of a Gourt under Order 40, rule 1, Givil Procedure Gode are 
wide and in extraordinary cases the Gourt has jurisdiction to appoint a Receiver in simple money 
suits even before decree, provided of course the Gourt is satisfied that it is just and convenient to 
appoint a Receiver. : 3 

But ordinarily in simple money suits the plaintiff has a right to pursue his remedies by way of 
an attachment before judgment and a Gourt will not exercise its discretionary powers of appointing a. 
Receiver in such cases unless there are extraordinary circumstances. : 

Appeal under clause 15 of the Letters Patent against the order of Ganapatia 
Pillai, J., dated 14th November, 1957 and made in A.A.O. No. 116 of 1957 preferred. 
: against the o der in (I.A. No. 25 of 1957 in O.S. No. 11 of 1957) on the file of the 
. Court of the Subordinate Judge, Coimbatore. SU 


R. Gopalaswami Ayyangar, M. Krishna Bharathi and M. x: Sethu, for Appellant. 
T. K. Subramania Pillai and S. Mohan, for Respondents. u 
The Judgment of the Court was delivered by : 


f Panchapakesa Ayyar, J.—This is an appeal by one Rajalakshmi , Ammal the 
plaintiff in O.S. No. 11 of 1957 on the file of the Sub-Court, Coimbatore, against 
the judgment of our learned brother Ganapatia Pillai, J., in C.M.A. No. 116 of 
1957, allowing that C. M.A. and setting-aside the trial Court's order appointing a 
Receiver, in respect of leased out properties, in a simple money suit brought by the 
appellant for recovery of the arrears of the lease amount, amounting to Rs. 5,000. 
and odd from her lessee, Muthuswami Gounder on the ground that the. trial Court 
had no jurisdiction to pass an order appointing a Receiver of p operty when that 
property was not the subject-matter of the suit. The learned Judge did not go into the: 
merits of the case as he held the legal position enunciated by him to be conclusive. 

“We have perused the records, and heard learned counsel on both sides. Mr. 
R. Gopalaswami Ayyangar, for the appellant, urged that the learned Judge was 
wrong in holding that a Receiver could be appointed by a Court only regarding pro- 
perty forming the subject-matter of the suit, and that it had no jurisdiction. whatever 
to pass an order appointing a Receiver regarding property, which was not the 
subject-m .tter of the suit. He relied on the rulings in JVedungadi Bank, Ltd. v. Official 
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Assignee, Madras!,. Ethirajulu Chetti v. Rajagopalachariar?, and Patamasivam Pillai v. 
Ramaswami Ghettiar?, approving.the latter decision, and on the ruling in A. R: A. R. 
A. L. Chettiar Firm v. U. Sint. The first three -decisions relied on by him related to. 
appointment of Réceivers.in respect of properties covered by simple mortgages when 
danger to and deterioration of the properties in question and the loss of the mort- 
gage amount were apprehended. Those rulings will no doubt show that a Court 
has in suitable cases jurisdiction to appoint Receivers regarding properties not the 
subject-matter of the suit. But mortgage suits have been treated on a different 
footing from simple money suits. So, those decisions cannot help the appellant in 
this case which is a simple money suit. No doubt, the position is somewhat 
different regarding the Rangoon decision. There, paddy standing on land was 
directed to be harvested and an interim Receiver was appointed to take cha ge of 
such harvested paddy. The learned Judge who. decided the case observed regard- 
ing Order 40, rule 1, Civil Procedure .Code and the wide powers conferred on 
Courts thereunder: — ^. | Bt PED ie " 
“The rule does not say that a Receiver cán be appointed only of property which is the subject- 
matter of a pending suit. What it says is that if it is found just and convenient, a Gourt can appoint a 
Receiver of any property provided the plaintiff or the defendant has a right thereto. It would not, 
of course, and in fact cannot, apppoint a receiver to take charge of property which is in the posses- 
sion of a third party, when tliat party claims to be in possession thereof in his own right. This order 
and the two preceding orders, namely, Order 38 and Order 39 have béén designedly framed by the 


legislature in order to secure the plaintiff against any attempt on the part of the defendant to defeat 
the execution of any decree that may be passed against him "'. 


Relying on this passage, and the wide scope of Order 40, rule 1, Civil Procedure 
Code, Mr. Gopalaswami Ayyangar wanted to urge that in every money suit of any kindt 
the Court has jurisdiction to appoint a Receiver, though whether it will appoint a 
Receiver will depend on its own discretion ánd' its opinion as to whether it is jus 
and, convenient to do so. So, he urged that, even in this case, the appointment of a 
Receiver by the trial Court was justified, as it was convenient, and.that the cancella- 
_ tion of that appointment by Ganapatia Pillai, J., without even discussing the merits, 
was not. justified. -We agree with Mr. Gopalaswami Ayyangar about the wide 
powers given to Courts under Order 4o, rule 1, Civil Procedure Code and also 
agree that in very extraordinary cases the Court will have jurisdiction to 
appoint a Receiver even in a simple money suit, before decree, and not merely 
in execution under section 51 (2), Civil Procedure Code. Thus, if a man 
has leased out his valuable mango tope or extensive paddy ‘fields to 
another for Rs. 10,000, a year,and the crop is on.the ground, but the lessee defaults 
and when sued for the rent, flees to some foreign country leaving the mango tope or 
paddy crops unattended and uncared for making a decree in the suit,when got against 
him for the lease amount worthless,as he has no other property we are of opinion that 
the lessor plaintiff would have a right to invoke the extraordinary jurisdiction of the 
Court for the appointment of a Receiver for-the mango tope or paddy crops so that the 
‘crops may not be destroyed and he left.remediless as the lessee has no other property. 
Mr. T. K. Subramania Pillai, for the respondent, does not dispute this. The Court 
will, of course, even then consider whether it is just and convenient to appoint a Receiver 
Mere convenience will not do. It must also be just. But such extraordinary jurisdiction 
will not show that a Court trying a money suit has. ordinary jurisdiction to appoint a. 
Receiver while the suit is pending, and before a decree is got, especially when other 
remedies, like attachment before judgment, are open to the plaintiff and are in 
. fact the normal remedies he is expected to pursue., It is something like the-extraordi- 
nary original jurisdiction of this Court. ` í j 


- In-this case, there was no such extraordinary circumstances alleged, and the trial 
Court had therefore no-jurisdiction to entertain or order thé petition for the appoirit- 
ment of a Receiver. The'law will not allow a party to abuse the powers of a Court 
and to make what is intended to be a imedicine the daily food. The appellant’ could 
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have asked for attachment before judgment, ifjustified. Mr. Gopalaswami Ayyangar 
urged that then he would have to. prove several difficult things. That is always so. 
No man can sue for a debt when he has no debt to recover; nor can he askfor attache 
ment before judgment unless he proves the existence of circumstances which would 

justify such an application. . ' 


So, we are of opinion that while’ ‘the iene of Gariapatia Pillai, J., was not 
wholly correct, as the Court has in some cases power to appoint a Receiver regarding 
property not forming the subject-matter of the suit even in pending simple money 
suits and as it did not mention the presence of extraordinary jurisdiction in the Court 
to appoint a Receiver even in a pending money suit; the facts of this case were such 
that the extraordinary jurisdiction could not have been invoked. So, we confirm the 
allowing of the appeal and the discharge of thé Receiver in this case by Ganapatia 
Pillai, J., and dismiss this appeal ; but, in the circumstances, without costs. The 
money already deposited by the lessee respondent will, however, reinain in Court till 
the suit is disposed of. We also direct the Sub-Court, Coimbatore, to dispose of the 
suit, O.S. No. II of 1957 before the end of April, 1958. 


RM. | ° ——— l Appeal dismisséd. 


AN THE HIGH COURT ‘OF JUDICATURE AT MADRAS. 
to PRESENT :—Mr. ‘Justice RAMASWAMI. i» 1 
Gordasjal: Naidu and others : .. ,Appellants* 
v. 
S.S. Naidu alias Soundararajulu Naidu’ .. Respondent. 
Contract Act (IX of 1872), sections 69 and 70 and Specific Relief Act (I of 1877), section 41—Principle of 
reimbursement and compensation on cancellation of instruments—Doctrine of unjust enrichment—Scope of. 


The doctrine of unjust enrichment compels a person who gets unjustifiably enriched at the ex- 
pense of another to make restitution. A person who officiously confers a benefit upon another is not 
entitled to restitution therefor. 


Section 41 of the Specific Relief Act empowers the Gourt adjudging the cancellation of an instru- . 
‘ment to require the party to whom such relief is granted to make compensation to the other, which 
justice May require. 

Gase-law discussed. : i 

Appeal against the Decree of the District Court (Additional District Judge) of 
Tiruchirapalli, in A.S. No. 214 of 1952, preferred against the Decree of the Court of 
the Sübordinate Judge of Tiruchirapalli, in O.S. No. 212 of 1950. 

` B. V. Viswanatha Ayyar, for Appellants. 
S. Ramachandra Ayyar, for Respondent. 
The Court delivered the following ` 


Jupementr.—This second appeal is preferred against the decree and judgment of 
the learned District Judge of Tiruchirapalli in A.S. No. 214 of 1952, confirming the 
‘decree and judgment of the Subordinate Judge of Tiruchirapalli in O.S. No. 212 of 
1950. 

The plaintiff Saadaan Naidu is a returned F.M.S. emigrant residing in 
Tanjore Tank Road, Tiruchirapalli. The first defendant Rajagopal Naidu who is’ 
well employed, is the son of the plaintiff. 'The second defendant Muthukrishnammal 
is the wife of the plaintiff. The plaintiff emigrated to Malaya and was employed in a 
rubber estate at Kualapilah as Chief Clerk and Assistant Manager. He was in 
Malaya from 1912 and retired in 1948 on a pay of Rs. 600.  Itisstated that with the 
funds of the plaintiff the suit lands were purchased under Exhibit B-2 dated 7th . 
March, 1938 for Rs. 3,505. The properties belonged to the estate of late Nangavaram 
Subbaramier and the estate was administered by the District Court, Tiruchirapalli, 
through Receivers appointed in O.S. No. 2 of 1934. The purchase under Exhibit 
B-2 was in Court auction. The plaintiff had executed a power-of-attorney Exhibit 
A-2 dated 27th August, 1941, in favour of his wife, the second defendant. Therein 
he says that he was going to F.M.S. and that as he had to reside there permanently 
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he was executing the power. This: power. has.apparently ‘keen executed during a 
visit of the plaintiff to India.:: This power does not specifically confer upon the second. 
defendant the power to alienate or encumber his properties. -and the'suit lands which: 
are punja lands are.not mentioned.in this'document-:::After the outbreak of the 
Japanese war the: plaintiffwas.not able to return to India and there was no postal or 
telegraphic communications and: in fact nothing was known about this plaintiff to his: 
relatives till the communications were.restored in or about 1948 and the plaintiff 
returned to India in. September, 1948.' On coming here he cancelled the power 
granted to his wife under Exhibit A-3 dated. 4th October, 1948. In the meanwhile. 
defendants.r and 2 had sold the'suit properties to defendants 3 and 4 for Rs. 7,000 
under Exhibit B-1 dated 2nd June, 1944, Out of this sum of Rs. 7,000 Rs. 3,975-1-10 
was.directed to: be paid towards the debt due by the plaintiff to"Tiruchirapalli Bank 
under Exhibit B-3 dated 27th August, 1941. © Rs. 2,500 was directed -to be ‘paid 
towards a mortgage bond in favour of Lakshmana Ayyar for Rs. 12,000 dated 25th. 
September,'1939. The balance of Rs. 524-14-2 is mentioned as having been received 
for effecting repairs to the houses in Chinnakadai street and for family expenses. 
The security bond Exhibit B-3 is for a sum of Rs.,4,000.  Itás.stated therein that it 
was executed for having dealing with the Bank for the purpose of discharging debts 
borrowed for building house. ‘The property which is secured is the house property in 
Chinnakadai street. Itis also stated in the security bond that property: given as security 
was purchased by the plaintiff on 17th November, 1932, with his own earnings. Exhi- 
bit B-4 is the pay-in-slip for Rs. 1,000 paid by the fourth defendant to the Tiruchi 
Bank and Exhibit B-5 is the pay-in-slip showing the} payment of Rs. 2,975-1-10 towards 
the debt. It is stated therein that this amount had been paid, by the vendees of the 

suit lands in full discharge of. thé debt due under the s security bond. "Exhibit B- 6isa 
receipt passed by Lakshmana Ayyar. to the fourth defendant for payment of Rs. 2,500 
towards the mortgage ‘bond executed by; tlie plaintiff. _ Subsequently defendants 3 
and 4 have sold portions of the properties purchased by them. to defendants 6 and7 
under Exhibit B-7 and to the fifth’ defendant under Exhibit B-8 and. to defendants 8 
and 9 under Exhibit B-9.. All thése salé deeds arè dated 6th July, 1944.. .In regard 
to the transaction under Exhibit; B-1, the evidéncé clearly shows,and this has been 
accepted by. both the Courts below, that the/properties were sold for an adequate 
price and that the consideration passed as recited and that every pie of the considera- 
tion went towards the discharge of the debts, of the plaintiff or towards the expenses 
which would have to be incurred by the plaintiff. ` 
4. ltisin these circumstánces that the plaintiff c came to Court for’ recovery of. the 
suit properties with mesne profits on the foot that his son or wife had no right or title 
to the suit properties and that they. had. no right « or power. to sell the suit properties. 
and that the salé is void. 
o The contesting defendants though they laid a foundation for the &ontéditloni that 
the doctrine of unjust énrichment would. ‘apply t to this case, put in the forefront three 
contentions "which the lower Courts had no difficulty i in rejecting.. | First of allthey 
contended that the suit propertiés ‘constituted’ joint family properties and that the 
sale was for necessary and binding | purposes., The lower Courts found that the suit 
properties are the separate properties of the' plaintiff. Secondly, they contended 
that the sale should be upheld on the principle of agency of necessity in the trial Court, 
relying upon Article 104 in Bowstead's Law of Agency; 11th edition. ‘Both the Courts. 
fo reasons stated in the judgment, found themselves unable to accept'this | contention. 
Thirdly, it was contended that in any event since the plaintiff’ s debt-had been dis- 
charged with the purchase money obtained under Exhibit B-1, the plaintiff was under 
a duty by reason ofthe provisions of section 410f the Specific Relief Act to pay compen- 
sation to the defendants to the extent to which he has received benefit under Exhibit- 
B-r. Inother words, though necessary facts were placed before the Court to apply 
the doctrine of.unjust enrichment and consequent restitution, the.contention as 
advanced on the foot of section 41 of-the Specific Relief Act did. not find. Edu p'anon 
at the hands of the lower appellate Court . 

` Therefore, both the Courts found themselves unable to make the Kainon and 

decreed the suit and dismissed the appeal. Hence this second appćal by the defea- 
ted defendants 3 to 7 and 9.to HU. A 
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On a review of the entire circumstances of the case I have come to the conclusion 
on the facts set out above, that the plaintiff hasbeen unjustly enriched to the extent of 
Rs. 7,000 plus interest thereon at 6 per cent. per annum up to the date of recovery of 
possession with a corresponding obligation on the part of the contesting defendants to 
account for the mesne profits from the date of purchase up to the date of delivery of 
possession. In other words, the plaintiff would be entitled to a decree for recovery 
of possession subject to his restituting Rs. 7,000 with interest thereon at six per cent. 
per annum from the date of the sale-deed Exhibit B-1 up to the date of his taking 
possession and setting it off against the amount of mesne profits from date of sale up 
to the date of delivery of possession. derived by the contesting defendants. Here 
are my reasons. 

The sum and substance of the defendants’ case is based on the doctrine of unjust 
enrichment and which according to a bench decision of this Court (Rajamannar, C.J. 
and Viswanatha Sastri, J.) in Mahalingam Chettiar v. Ramanathan Chettiar and others,* 
can be equated to sections 69 and 7o of the Indian Contract Act and for which 
grounds were laid by the appellants’ advocate in the lower appellate Court. 


This doctrine of unjust enrichment has been the subject of a detailed discussion 
by me in Nityananda Mudaliar v. Arunachalam Chettiar®, Nallayya Gounder v. Ramaswamy 
‘Goundar and another?, and Ramachandra Mudaliar v. Kannammal and others? in which I 
delivered the Judgment on goth July, 1957 ; 2nd August, 1957 ; and 17th Septem- 
ber, 1957. ~ : : 

The doctrine of unjust enrichment has been developing in all systems of 
civil jurisprudence, notably in France and Germany and what is more important . 
to us in the English and American systems of Jurisprudence. For an exposition of 
the French law of unjust enrichment : see the Law Quarterly Review, No. COXVII, 
volume LV, 1939, at page 50, and for an exposition of the German Law : see the 
Canadian Bar Review, volume 16 (1938) at page 254. In regard to the English 
system of jurisprudence the doctrine of unjust enrichment was based on assumpsit or 
had and received, and equity, by Lord Mansfield in Moses v. Macferlan', 
Towers v. Barrett®, Itsubsequently underwent a chang : with the decision in Sinclair v. 
Brougham’, by Lord Sumner in 1913 whereunder liability was based upon implied 
agreement and finally has come to be rested more and more on the doctrine of resti- 
tution. Morgan v. Ascroft®, Berg v. Sadler?, Fibrosa Case19, Transvaal & Delgoa Bay v. 
Investment Company, Ltd.,11 United Australia, Lid.1*, Nelson v. Larholt13, Readings case14, 
A detailed exposition of this development in the doctrine of unjust enrichment 
which is nothing more than that when a person who got unjustifiably enriched 
atthe expense of another can be compelled to make restitution will be found in the 
standard commentaries on Contracts and Torts by Cheshire, Chitty and Anson 
and Winfield. (Cheshire and Fifoot Law of Contracts, Fourth edition (1956 at 
page 548 and followed ; Chitty on Contracts, Twenty-first edition (1955), volume 
I, at pages 78-79; Anson's Law of Contract, Twentieth edition (1952), Chapter 
XXI, page 422 and followed ; Winfield The Law of Torts (1931) Ch: 7). 

Parallel to this has been similar development in the United States of America 
beginning with restitution on the principle of “ had and received " (Keener). Then 
on the principle of implied contract (Woodward) and finally on the doctrine of 
restitution (Restatement) itself. These developments can be followed in Keener 
on “ Quasi Contracts " (1893) at pages 19 and 20 and by Professor Woodward in 
his Law of Quasi-contracts (1913) and in the publication of the American Law 
Institute, Washington D. C. viz., Re-statement of the Law of Restitution (Quasi- 
contracts and Constructive Trusts (1937). (See also Pomeroy Equity Jurisprudence 
q——————————— MM Á—— ————— ÀÁá— 
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(1919), 4th edition; Story Equity Jurisprudence, 14th edition, 1918 ; Williston 
Contracts, Revised edition, 1936-1938.) " : i 

In India thisthird category of the common law .which had been called 
quasi-contract or restitution has been developed under section 70 of the Indian 
Contract Act as obligation of person. enjoying benefit of non-gratuitous act and 
concerning which the latest and best exposition is to be found in the Monumental 
Corpus Juris of India—The Indian Contract Act by V. V. Chitaley and S. Appu 
Rao, Volume IV (1956), section 70, N1 to 11. : 


` The doctrine of restitution may now be:summed up in the language of the 
_Re-statement of the Law of “ Restitution ” in Chapter I, section 1, at page 12 
and following : ; 


. `“ A person who has been unjustly enriched at the expense of another is required to make restitu- 
tion to the other. ; : (os ; IE - 


^ Á person is enriched if he has received á benefit. - ~- 


.  Aperson confers a benefit upon another if he gives to the other possession of or some otherinterest 
in money, land, chattels, or choses in action, performs services beneficial to or at the request of the 
other, satisfies a debt or a duty of the other, or in any way adds to the other’s security or advantage— 
saves the other from expenses or loss. The word ‘ benefits’ therefore, denotes any form of advantage 


ect n . - 


_ Even where a person has received a benefit from another he is liable to pay therefor only if thè 
circumstances of its receipt or retention are such that, as between the two persons, it is unjust for him 
to retain it. The mere fact that a person benefits another is not of itself sufficient to require the other 
to make restitution therefor. .. .... i 


i Ordinarily the benefit to the one and the loss to the other are co-extensive, and the result of thi 
remedies given under the rules stated in the restatement of this subject is to compel the one to surrender 
the pu which he has received and thereby to make restitution to the other for the loss which he 
as suffered. ...... 


Where benefit and loss do not coincide. . . . . the amount of recovery is usually limited 
to the amount by which he has been benefited....... 


A person who officiously confers a benefit upon another is not entitled to restitution therefor”. 


The Indian Law on this subject is to be found in the following decisions : In 
-Heramba Chandra Pal Chowdhury v. Kasinath Sukul+, a bench of the Calcutta High Court 
held following Reid v. Rigby?, that if the implied authority of an agent to raise a 
loan is not established, but it is proved that the sum borrowed or a portion thereof 
has been applied for the benefit of the business, the creditor is entitled to be 
reimbursed by the principal to the extent he has been benefited. 

In Gasiram v. Raja Mohan Bikram Sha?, a bench of the Calcutta High Court 
held: similarly following the previous decision cited above, and the English deci- 
sion in Bannatyne v. Mclver*. 


In Goolabchand v. Miller®, a Bench of this Court consisting of Varadachariar 
and Pandrang Row, JJ., observed as follows at pages 694-695 : 


** It is only when the contract as'such. cannot be enforced against the principal, that the lender 
‘has to fall back on the equitable rule founded on the theory of ‘ unjust enrichment’. Though the 
authorities have not been uniform as to the precise basis of the rule, the rule itself is now well esta- 
blished that, where by any wrongful or unauthorised act of an agent the money or property of a third 
person comes to the hands of the principal or is applied for his benefit, the principal is liable jointly 
and severally with the agent to restore the amount or the value of such money or property (see 
-Bowstead, Árticle 103). In some cases, the plaintiff's right was based on the count for money had 
and received or the theory of failure of consideration, and sometimes on the analogy of the count 
for money paid to the use of the defendant. Again the theory of subrogation was at one time 
Suggested as the analogy but it waslater on pointed out that the analogy was not true. In re 
Wrexham Mold and Gonnahs? Quay Railway Company®, Yt was also suggested that in such cases, there 
was really no borrowing at all, because there was no addition to the principal’s total liability but 
merely a substitution of liability to another (the lender) in place of the pre-existing liability to 
another (the person paid off). Other cases have supported the claim only on grounds of equity ; 
and in In re Wrexham Mold and Connah's Quay Railway Company®, two of the Lords Justices observed 
that the effect of the rule was to make the borrowing valid to the extent to which the principal has 
‘received the money or the benefit of its application ”. : 


In Mahalingam Chettiar v. Ramanathan Chettiar and others’, it was held : 
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£7 “Tt was first contended that the case fell within the doctrine of,unjust enrichment. -The, basis 
of the doctrine is that if a Person has received any property or benefit from another it, is just that he 
should make restitution as otherwise he Would be unjustly enriched at the expense ‘of the othér. This 
doctrine so far as,we are concerned is embodied in sections 69 and 7o.of.the Indian Gontract Act 
and it is generally recognised that these sections are-much wider in scope than the doctrine as applied 
in England and go far beyond it. Mr. ‘Rajah Ayyar referred to the following passage in Leake, on 
Govitracts (8th edition) ‘which may be taken as.àn' accurate ‘ statement of the English Law, ‘A’ debt 
for money paid arises where a person has ‘paid money for another under circumstances and'üpon 
occasions; which make it just and equitable that it should be repaid; a debt or promis to pay 'is 
then implied in law, without any actual agreement to that effect.” _ 


‘Bearing these principles in: mind, if we examine the justi of hie .case, V we find 
that though the sale. has got, to, be rescinded, the defendant purchasers will be 
entitled to refund of Rs. 7,000 plus interest, subject to accounting for mesne, profits. 
as concluded above. That the plaintiff has been enriched to the extent of Rs. 7,000 
and interest thereon, cannot admit of any doubt whatsoever. It has already been. 
pointed out that every pie of the sale price under Exhibit B-1 has gone towards 
the discharge of the debt owing by the plaintiff or for purposes. for which the,plain- 
tiff should have incurred expenditure. It is idle to contend that ‘the. debts need 
‘not have been discharged because: decrees had not been obtained" on'those debts. 
have meant only adding unnecessary expenditure. . It would also have meant 
the loss of credit, with . the, consequence that, if the properties hàd to be sold on. 
account of the decrées, proper: price would not:-be fetched. : On.the other: hand, 
the sale under Exhibit B-1 had obtained the market price viz.,'the price Which. 
E ‘willing ‘buyer would pay to a willing’seller. "The properties have been purchased '. 
for.Rs:.3;505 and had been sold for double that amount. Similarly, repairs to the 


by, the benefit received from the si ea defendants. - INE Sh 


~ That the plaintiff has been unjustly enriched follows from the fact that the 
plaintiff who wants to repudiate the sale transaction wants at.the same time to 
retain the benefits.. His liabilities have’ been discharged. .‘His-properties are no- 
longer encumbered... In other words, he. wants back his properties -free from. all 
liabilities, retaining unjustly the benefits. It is not disputed that.even at the worst, 
-as laid down in Ramalinga Padayachi v.: Srinivasalu. Naidu!, the ‘creditor can have: 
recourse to the estate on the- principle of subrogation when the wife and son have 
the right of indemnity: against the estate of the absentee husband whose where-. 
-abouts and even existence were not knówn in time of war and:who was in alien. 
territory and could have the right of direct reimbursement out of the properties. 
‘ofthat . person when the. debts were. for necessities. . Itis unnecessary for us to. 
consider whether the principle of subrogation would be strictly applicable. here,. 
because the purchasers are, entitled to restitution on the principle of at 
enrichment. m s sg 


.- That these purchaser’ diamo did not officiousty conis the Peeli upon 
the plaintiff: disentitling them to restitution. has been equally. well-established. Y 
have just now mentioned that at-the time.of this. transaction the plaintiff was. 
-living in Malaya after the Japanese'War had broken out and that country had be~- 
come alien territory and there were no communications whatsoever between Malaya. 
and India and it could not evén be known whether the plaintiff was-in the land 
of the living or- -the dead. In fact „nobody even knew:at that time that tbe British. 
would win the war and the F.M.S. would be recovered: fromrthe Japanese: To 
‘recall the famous dictum of Mahatmaji people then considered:that any such hope- 
‘was “ drawing a postdated cheque on a crashing bank”. The wife and soù of 
the plaintiff. as well as the purchasers cannot'be attributed with greater. fore- 
sight. ' The wife who had been given a general power-of-attorney and the son 
who was also earning, were to. all intents and purposes managing the properties 
"und-enjoying the income. , It is- quite true-that the power-of-attorney prohibits. 
the wife from alienating” ‘the properties. The sale transaction itself shows that the- 
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purchasers. were: assured that.in.the 'everit òf the ‘plaintiff coming back,- his rati- 
fication would be obained;* It is unnecessary -to .reiterate'once more that it was 
the market'price that had been paid. and every, pie of the purchàsé pricé had ' been 
utilised for discharge of debts binding on: the-plaintiff: - ‘Therefore, looked at from 
any point of view the He were not id oe a benefit upori 
the plaintiff. n: : noi 


If the plaintiff's "s wife aud. son were looked feet as his agente as certainly the 
purchasers were entitled to-do, Article 104 of Bowstead on Agency states the rule 
of law that where by any wrongful or unauthorised: act ofan agent, the money or 
property of a third person comes into the hands. of the principal,.or is applied for 
his benefit, the principal is liable jointly and severally with the agent, to restore 
the amount or value of such 'nioney or property. In the foot-note at page 226 of 
Bowstead’s ‘Law of Agency;'Eleventh Edition (1951) the following English deci- 
sions are mentioned : Reid.v. Rigby1, Bannatyne v. Melyer", Reversion Fund etc. Co: 
v. Maison Cosway?, Ex Parie Schoolbred*, Marsh v. Keeling? , and Gin v. Barker?. 


The; law i is also the same in India. In Suppayya Pattar v. Haji Ahamed Sait?, it was. 
held that where thé principal has been benefited by the money, borrowed ‘by the 
unauthorised agent from the plaintiff, either by the principal having received the 
money directly or by its having’been spentin meeting his legal liabilities, the principal 
is equitably bound to return to plaintiff the’said ‘money to-the extent that he has 
derived benefit therefrom ::.See also Ram Odin v. Marshall, Sense v. Rebpallal? 
and Kasam v..Narayanan!9. o i +> , E i 


Or looked at from the point of view of section 41 of iie Specific Relief Act, 
which empowers. the Court adjudging the cancellation, of an instrument, to require 
the party to whóm such relief is granted, ‘to niake compensation to the other which 
justice may require. The, plaintiff is under:a duty to the purchaser defendants 
to compensate them to the extent to which hé has received the benefit under Ex- 
' hibit Ber: In Viswanathan v. Gupta, a Bench of this Court recently laid down 
that if a suit laid under section 39 of the Specific Relief Act for the cancellation 
of an instrument, which is either void or voidable, the Court.can require the plain: 
tiff under section 41 of the Act to make such compensation as the justice of the case 
may require as part of the adjudication... In that case the plaintiff prayed fora 
declaration that the partition deed was void and for an injunction restraining the 
defendants ‘from interfering with the rights of the plaintiff i in the business as its 
sole proprietor. , In substance, as the Bench: held, the, suit, was for, cancellation 
of the deed of partition. The trial Judge ‘Balakrishna Ayyar, Jd was of the opinion 
that if the plaintiff was to be granted a declaration it must be on condition that he 
repaid to the defendants all, the‘amounts received from them on account of the part- 
nership. The Bench held that this. was a condition which. they were entitled to 
impose before granting a declaration in, favour of the, plaintiff and that in the 
interests of justice, the plaintiff should-be directed as part.of the adjudication that 
thé instrument was void, that he ‘should repay:all the amounts. The term 
** compensation ” includes any returri of money or payment received’ as part of 
the tránsaction, whether personally or through an agent. Interest is also covered 
‘by it. The Court exercises: power to grànt compensation urder section 41 tó do. 
complete justice between the parties ‘by, restoring thém to the position which they 
occupied ‘before the contract was entered into. Whether compensation is to be 
granted at all and if so to what extent-and in what form, are therefore matters to 
be determined by the Court in each particular casé, according to its particular 
facts and circumstances. “The line of decisions generally arising under section 41 
of the Specific Relief Act are those relating’ ‘to null'and void ‘contracts entered on 
behalf ofa n a minor ‘By his guardian, ani is pe upon the well-known maxim “ He 





1. (1894) 2 Q.B. 40 : 63 LJ. QB. 451. ` 7. (1915) M. W.N. yet., 

2.' (1906) 1 K.B. 103 : 75 L.J.K.B. 120 (G. A) 8. (1899) LL.R. 26 Gal, 701. 

9. (1913) 1 K.B. 964 : 82 L.J.K.B. 512 (C. 9. IRI 1937 Bom: 262, 

4. (1880) 28 W.R. 339. . DORT, 10. muc 930 Nag. 42.: 122 La. 444« 
5. (1834) 1 Bing N.G: 198. : i. LLR. Tis Mad. torg. 

6. (1811) 13 East 509: i 
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who seeks equity must do equity ". Hanumantha Rao v. Sitharamayya!, Choghatta v. 
Aso Mal?, Guthrie v. Abool  Mozüffer*, Ajit Singh v. Bijai Bahadur Singh*, Abdul 
Majid v. Ramiza Bibi?, Rahima Biv. Mannan Bee®, Mohori Bibi v. Dharmo Das 
Ghose’, Appaswami v. Narayanaswami®, Raghavayya v. Subbayya®, and Khangul v. Latha 
Singh?®, 

Or looked at from the point of view of sections 6g and 70 of the Indian Con- 
tract Act, which is based on the doctrine of unjust enrichment or unjust benefit 
restitution is due, except in the case of volunteers or gratuitous payors and which 
is not the case here from persons so unjustly enriched or benefited. 


Consequently, looked at from any point of view, the purchaser defendants 
are entitled to restitution to the extent concluded above. 


The decrees and judgments of both the Courts below are set aside and the 
plaintiff is given a modified decree viz., recovery of possession with liability for 
restitution but not as a condition precedent on the lines indicated above. The 
properties will stand charged with the restitution. The rights and liability of the 
appellant inter se and who are getting a composite decree will be worked out by 
them in the absence of agreement outside in the suit itself. 


This second appeal will stand allowed to the above extent and in view of the 
fact that both parties have been guilty of advancing pleas far in excess of their 
legal claims, they will bear their own costs throughout. 


Clause in the trial suit re : improvements will stand. 


V.S. ` ——- Appeal allowed in part 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnz. Justice RAMASwAMt. 


Arumuga Goundar . .. Appellant* 
v. - 
Natchimuthu Pillai and others : Respondents. 


Hindu Succession Act (XXX of 1956), section 14— Construction and scope of—Female Hindu creating a 
mortgage over the property— * Possessed by a female Hindu’ at the commencement of the Act-~Meaning of. 


The opening words ‘ any property posssessed by a female Hindu’ obviously mean that to come 
within the purview of the section the property must be in the possession of the female concerned at 
the date of the commencement of the Act. That possession might have been either actual or construc- 
tive or in any form recognized by law. 


. Where, however, before the Act came into force, the female owner has sold away the properties 
in which she had only a limited interest and put the vendee in possession she should in no 
sense be regarded as possessed of the property when the Act came into force. i 


The object of the Act was to confer a benefit on Hindu females by enlarging their limited interest 
if they were in possession of the property when the Act came into force. The Act was not intended to 
benefit an alienee who purchased the property from the female limited owners without any justifying 
necessity before the Act came into force and at a time when the female vendor had only a limited 
interest. 


Where the female limited owner had the right to redeem the property and had not also alienated 
the equity of redemption, it is a clear case of a female Hindu being in possession of the property when 
the Act came into force and her limited interest would be enlarged into an absolute one. . 


Marudakkal v. Arumugha Gounder, (1958) 1 M.L,J. 101, Referred and followed, 

Appeal against the Decree of the Court of the Subordinate Judge of Dindigul 
in Appeal Suit No. 21 of 1954 preferred against the Decree of the Court of the Dis- 
trict Munsif of Dindigul in Original Suit No. 72 of 1953. 


1. ALR. 1939 Mad. 106 : (1939) 2 M.L.J.- 6. A.LR. 1936 Mad. 140. 
195. a 7. (1903) LL.R. 30 Gal. 539 (P.G.). 
2. (1912) 17 LG. 371. 8. (1930) 60 M.L.J. 117 : LL.R. 54 Mad. r12 $ 
3. (1871) 14 M.LA. 53. ar A.LR. 1930.M. 945. : 
4. (1884) 11 Gal. 61 (P.G.) p 9. (1917) 7 L.W. 124. 
5. ATR. 1931 Mad. 468. ` 10. A.LR. 1928 Lah. 609 (F.B.). 
ok 
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- T. K. Subramania Pillai, for Appellant. p é 
V. C. Viraraghavan, for Respondent. ' 


The Court delivered. the following 


Jupement.—This is an appeal arising foni the decree aid judgment of the 
learned Subordinate Judge, Dindigul, in A.S: No. 21 of 1954, confirming the decree 
and judgment of the learned District Munsif, Dindigul, in O.S. No. 72 of 1953. 

Kuppanna Pillai, Ammayappa Pillai and Arumugham Pillai were three brothers 
who effected a partition 25 years ago. The lands in suit fell to the share of 
Arumugham Pillai. Plaintiffs 1 to 3 are the sons of Kuppanna Pillai. Plaintiffs 
4 and 5 are the sons of Ammayappa Pillai. Arumugham Pillai died in 1949, leaving 
defendant 1, his widow, as his heir. Defendant r has mortgaged the suit lands in 
favour of defendant 2 by a deed, dated grd February, 1953 for Rs. 2,500. 


It is in these circumstances that the plaintiffs have filed a suit for a declaration 
that the mortgage deed, dated grd February, 1953, executed by defendant 1 in 
favour of defendant 2 is not valid and binding upon, them, the reversioners, | beyond 
the lifetime of the widow, on the ground that there was no necessity to mortgage the 
lands and that the mortgage is not supported by consideration. 


Defendant 1 remained ex parte. Defendant 2 contested the suit on the ground 
that the mortgage was validly executed oy the widow for purposes binding upon the 
estate. 


The learned District Munsif came to. the E that one portion of the mort" 
‘gage amount.was binding upon the reversioners and that the other portion was not 
binding upon them. He gave a declaration to that effect. There was an appeal 
therefrom and the learned Subordinate Judge confirmed. the decree and the judg- 
ment of the learned District Munsif. Therefore, the defeated alienee has preferred 
this Second Appeal. 


A preliminary point was taken by the learned counsel for the appellant, namely; 
‘that by reason of section 14 of Hindu Succession Act (XXX of 1 956),which is retros" 
pective in so far as it enlarges a Hindu woman's limited estate into an absolute es- 
tate even in respect of property inherited or held by her as a limited owner before the 
-Act came into force, this reversioner is nowhere now in the picture and cannot ob- 
tain the declaration asked for. 


It has now become well-settled law that section 14 of the Hindu Succession Act 
is retrospective, secondly, that it enlarges limited estates into absolute estates ; and 
thirdly, that it applies to all cases, where the widow, as in this case was "possessed? 
-of the property in contraveriy when the Act came into force. 


The opening wordg “any property possessed by a female Hindu” obviously 
mean that to come within the purview of the section, the property must be in the 
possession of the female concerned at the date of the commencement of the Act. 
"They clearly contemplate the female's possession when the Act came into force. 
“That possession might have been either actual or constructive or in any form, recog- 
nised by law, but unless.the female Hindu,whose limited estate in the disputed pro- 
perty is claimed to have been transformed into absolute estate under this particular 
'section, was at least in such possession taking the word “possession” in its widest 
connotation, when the Acts came into force, the section would not apply : Gosta v. 
-Haridas*. The word “possession” in this section refers to possession on the date when 
the Act came into force. , The possession need not be actual physical possession or 
personal occupation, but may be possession in law. 'The possession of a licensee, 
lessee or mortgagee from the female owner or the possession of a guardian or trustee 
-or agent of the female owner would be her possession for the purpose of this section. 
"The word “possessed” is used in this section in a broad sense and in the context 
“possession” means “‘the state of owning or having in one's hands or power." It in-. 
cludes possession by receipt of rents and profits. Where, however, before the Act 
came into force, the female owner had sold away the property in which she had only 
4— - ai s " n ws , ` - Ea - i uu —— 
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a limited interest and put the vendee in possession, she should.in'no sense:be regarded 
as “possessed” of the property when the Act came into force. The object of the Act 
was to confer a benefit on Hindu females by énlarging their lirnited interest if they 
were in posession of the property when the;Acticame-into force. ,"The-Act wàs not 
intended to benefit an alienee who, with eyes open purchased property from the, female 
limited owners without any justifying nécessityibefore;the, Act: came into force. and 
at a time when. the female. vendor had. only the limited interest of a Hindu, woman. 
It is only the transferor’s intérest that would pass to the transferee, and a transferee 
cannot have a better title than what the' trátisféror had. Section 14 ‘merely’ enlarges, 
her limited interest into an absohite estate in ‘the property | held by hér.when the Act 
came into force and’ dogs, not enlarge the rights of a purchaser of her limited interest 
before the Act came into force. “The rule of “interest feeding the; estoppel” « enacted 
in séction 43 of thé Transfer of Property Act would not avail thé vendéés because the 
female vendor does not getan absolute estate ‘under’section 14 of the Actin property 
of which she was not’in possession at the date when the Act canie into force ? Venka- 
samma Y. Veerayyal: "The word “‘possessed” also includes “will be possessed” ; "other- 
wise female inheritiig property would, not t get absolute interest ofi it: "Gosta v. ‘Haridas? 
and Thailimbal v. Késaván3.- EXE ies ur e 


; , This state of “being possessed” can get’ terminated i in two Ways (2) by an out and 
out sale accompanied by delivery of possession ‘or loss of possession and into which ali- 
eiiatioh the widow is perfectly competerit to enter into and which would-be binding on: 
the reversioners, except when such alienations are beyond the scope of the widow's 
powers and subject to the-restrictions placed under the Hindu-Law or: (b) by dis- 
possession ‘or discontinuance of possession for over the statutory period exiting ishing 
pe title. of the widow and barring her:remedies for recovery of possession. s TE 


"The termi * ‘posséssion’ > has been definéd as follows: Simply the owning or having 
a | thing in one’s power; thé présent right and power to control a thing; the detention 
and control of the manual or ideal custody of anything which may be the subject of 
property,” ‘for orie's use or enjoyment, either.as owner-or as the proprietor of a qualified 
right in it, and either held personally or by another who exercises it in one’s place and 
name $ the detention or enjoyment of a thing which à man holds ‘ér exercises by 
himself or by another who kéeps or exercisesin his' nàme ; the ‘act of possessing 
and ‘holding’ or- retainirig’ of property :in one's power or’ control; the solé con-- 
trol of the property or of some physical attachment to it; that conditioii'of fact under 
Which ‘one can exercise his power: over.: a corporeal thing at hispleasure, to .the 
exclusion-of all other persons : Emperor v. Sita Ram*; Emperor v.. Hari* and: Nandlal. 
Thakersey:y. ‘The Bank'.of Bombay®. ‘For’ a full discussion -of -possession « See. M. 
Krishnaswami’s Law of Adverse Seer Second Edition: (1952), CMS II, 
page 2g and following : . : MUS veces 

In this case on 17th June 1956: when the Hindu Suceesfion Act-came into force, 
the widow.certainly had a right to redeem the:mortgage and had-not also alienated 
the equity of rememption. ‘This is a clear case of the. widow poig poscased of the 
propery on'the date'when Act XXX: of 1956 came into force: => ; i 

" The decision in Venkayamma" v. Veerayya?, referred to above lias also: been bine 
éd ‘by a Division Bench of this: Court, to which I was a'party, viz., Marudakkalw 
Arumigha Gounder. (A.S. No. :844 of 1953; Decided on 15th: November, 1957)?. 

On this conclusión; it follows that the decrees and judgments of bóth'the Courts. 
below, which were delivered before the coming into operation of ! section 14 of the 
Hindu Succession Act, XXX of 1956), and the construction placed on ‘section’ 14 in 
Venkayamma v. Veerayya, cannot be sustained. `; 

. . The Decree and judgment of the. Courts below are hereby set ‘aside and the 
suit of the plaintiffs i is dismissed, but, in- ‘the circumstances, without costs. i 


. VS. r TN Doe Áo on dci allowed. 
1956 Andhra W. R. 988. - ^. ,§+ (1904) 6 Bom. L.R. 887 : i 
1956) 61 C.W.N. 325 at 328. 6. (1910) 12 Bom. L.R. 316. 


LR. 1957 Kerala 86. . 7. Since Reported in (1958) 1 M.L.J. ror. 
.LR. 1937 All. 735. : £s ' ; 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS: od 
$ PRESENT :—Mm. Justice’ uc SURE E ELS 
P. Sheik Batcha ,Rowthér. and others in -. ` Appellanis 


P A cxx ME n 
N. R. Alagappan Servai , , |. Respondent. 
* ‘Tort—Nuisance by ` branches ‘of overhanging trees—! Nizhal, Vadai? (aoe sur en-)Right of 
affected party to abate the nuisance, 


“Where the plaintiff ^s, land i is affected ‘and, ‘becomes unproductive on account of the shade caused 
by the overhanging branches of the trees on the "defendant's adjoining ‘land— Nizhal Vadai'—it is 
open to the plaintiff to’ abaté-the nuisance even without resorting té:the' Court. : The mére fact that 
the offending trees have been in existence for a considerable number of years will not make any differ- 
ence. ' For one thing no prescriptive right could be acquired to commit, a „nuisance and secondly 
what is stated initially tọ be a, harmless nuisance can become intolerable by passage of years as the 
branches of a tree are ever growing and changing. "Further the fact that the previous owner of the 
affected land‘did not take any- steps to abate the: nuisance canndt: estop or -prevent a subsequent 
buyer to seek the relief which he is entitled to. >- »;- 

"' Appeal against the Decree of thé Court of thá Soad Judge of ‘Madurai 
in ‘Abpea Suit No. 67 of 1956 preferred against the decree of' the Court of: (the 
"District Munsif of Melur in Original Suit No. 2770£1955..« 0 s o 


K. S. Desikan and N. K.. Ramaswami, for Appellants. '^ : 
^R. Ramamurthi and R.. Ramachandran, for Kapono : 
pues Thé Court delivered’ the following’ hehe few te pays 


; " JupewENT-- —This second appeal i is directed against the decree and judgment 
of the learned -Additional Subordinate Judge ‘of Madurai i in, A.S. No. 67 of 1956 
confirming the Decree and Judgment of the learned District Mumsif of Melur in 
O.S. No. 27 of 1955.. The responderit has filed a Memorandum of Cross Objections. 


The facts of the case an be easily followed if we take on hand the commissioner’ 8 
plan annexed to this Judgment for reference. | 


The plaintiff is the owner.of R.S. Nos. 75/4 and 77 jj án the villae of Uluppa- 
kudi. The defendants are the owners of R.S. No. 76/2. Itwill be seen that these 
two lands-are separated only.by a ridge. Or'the border between the plaintiff’s ‘and 
defendants’ lands there are sixteen tamarind trees of:varying age, the oldest of them 
being about 60 years old. ‘There-has been a recent change of hands in regard to the 
plaintiff's land. On the plaintiff becoming the owner four years ago he found that 
nine of the sixteen trees are constituting an unmitigated nuisance so far as his property: 
is concerned and. by means of the Nizhal Vadai. (Pyp ame.) which -they 
create patches of his land are becoming unfit for cultivation. Therefore, he has 
come to Court with this suit for the overhanging branches of these offending nine 
trees being lopped off so that his cultivation might not be.damaged. Both the Courts 
below found, following the decisions in Guruswami Raja v. Perumal Rajat. Vishnu 

' Jagannath v. Vasudeo Raghunath?, Putrayya v. Krishna Gota? and Rengasami v. Arumuga?, 
that the owner of a particular land has no right to allow his trees to overhang on the 
lands of his neighbour and that he cannot acquire any right by prescription and that 
if he allows his trees to overhang, the person aggrieved can cut off the 
branches of the trees, and decreed the suit. (See also Butler v. Standard 
Telephone and Cables’, Lemmon v. Webbs, Mills v. Brooker*, Smith v. 
Giddy®, | Bhudeb Mooker. Fea v.  Kalàchand*, | Mahbali. v. Mavu19'- and 
Behari Lal v. Gosalali!.) In fact the plaintiff need not have even come to 
Court and he could have himself cut off these branches and abated the nuisance. 
So long as he could do this without entering upon the neighbours lands ; Putrayya. 
v. Krishna Gota®, No notice to do so is necessary: Lakshminarain v. Tara Prasanna}?. 
eS SS ns À— Á€—— — 

*Second Appeal No. 361 of 1957-. uds 20th September, 1957. 


1, AIR. 1929 Mad. 815. ' 7. L.R. (1919) 1 K.B. 555. 

2. (1918) L.L.R. 43 Bom. 164. * 8. L.K. (1904) 2 K.B. 448. 

3. (1934) 67 M.L.]. 442. 3 : 9. ALR. 1921 Gal. 129. 

4. (1936) 71 M.L.J. pe zur et 10. A.LR. 1924 Pat. 416. 5. 
5. L.R. f1940) 1 K.B. 399 A 3 II. (od Truc 24 All 499. ' 
6. L.R. (1895) A.C, 1. 12. (1904) LL.R. 31 Gal. 044. . 
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But the learned counsel Mr. R. Ramamurthy says that the plaintiff didso in order 
to avert any breach of the peace and obtain an authoritative mandatory injunction 
which was his legitimate due: Bhudeb Mooker Jea v. Kalachand!. Both the Courts 
below have found in favour of the plaintiff. The defeated deferidants have preferred. 


this second appeal. 


In this second appeal I am of the same opinion as both the Courts below. Iam, 
not impressed by thefact that these trees have been in existence for a considerable 
number ofyears. An old nuisance does not become by passage of time a respectable 
nuisance. No prescriptive right can be acquired to have an overhanging tree which 
is ever growing and changing : Keshav v. Senkar?, Harikrishna v. Shankar?, Secretary of 
State v. Zamindar of Saptur*, So an old nuisance may become by. its accumulated and 
increasing disadvantage so intolerable that it will have to be immediately abated. 
There can be no question of acquiescence also. It may be that the previous owner 
on account of his relationship with the defendants might not have taken objection. 
But that does not mean it estops or prevents the present owner from claiming the 
legitimate relief due to him : Hakimullah v. Samiulla$. That other people in the 
locality for individual reasons of their own may tolerate similar nuisance is equally 
no defence: Keshav v. Shankar?, I find, no reason whatever to interfere with the decree 
and judgments of the Courts below. " 


There is a Memorandum of Cross-Objectionsin regard to the damages not 
awarded by both the Courts below, and the disallowance of costs by the trial Court. 
In regard to the former point there are no materials now, after two Courts have 
refused to give any relief following as they stated Vishnu Jagannath v. Vasudeo 
Raghunath, and the English Case of Lemmon v. Webb’, though certainly the Nizhal 
Vadai must have made impossible the cultivation of atleast portions of the lands. 
Itis unnecessary to pursue the matter because of want of adequate materials on 
record. But this cannot however be said in regard to the costs disallowed by 
the trial Court. To my mind the costs could have been disallowed only on the 
disallowed portion of damages. The trial Court must have given this plaintiff 
his costs on the other portion on which he has succeeded because costs must 
follow the event. Section 35, Civil Procedure Code empowers that where the 
Court directs that any costs shall not follow the event the Court shall state its 
reasons in writing. ` There are no good grounds whatsoever. why the plaintiff 
should be disallowed costs on the portion of the claim he has succeeded. No 
doubt awarding of costs is in the discretion of the trial Court (Section 35, Civil 
Procedure Code), but that should be exercised judiciously and on sound legal 
principles and not by chance nor by medley, nor by caprice, nor in temper and this 
Court will interfere when it is found that it has been exercised arbitrarily and capri- 
ciously as here: Sri Kameshwar Singh v. Nehilal Nistri®, Dingra v. Governor-General of 
India in Council?, Huzley v. West London Extension Railway Co.19 and Jusiain Hull v. 
Arthur Francis Paul*, ' : 


Therefore, the Memorandum of Cross-Objections is allowed to the 
extent of allowing proportionate costs in regard to the portion the plaintiff has succee- 
ded in the trial Court. Except to this extent the Memorandum of Cross-Objec- 
tions is dismissed. 


The second appeal is dismissed with costs. No leave. 


R.M. Appeal dismissed. Cross-objec~ 
i : tions allowed in part. 
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.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : ;—Mm. Justice BALAKRISHNA AYYAR. 
V. Somasundaram - -" . ee Petitioner* 
v. er og. v 
Srimathi Nalini Samasandarii m. E o sr. s. Respondent. 
Madras Court-Fees and Suits Valuation Act (XIV of PEE sections 23 and 40——Suit for cancellation of a 


decree— Decree for payment of maintenance to a wife on the dissolution of marriage till her re-marriage—Suit to 
set aside the decree on the ground of fraud—Valuation for purposes of Gourt-fees. 


A suitto set aside a decree under which a husband was directed to pay his wife a particular amount 
monthly which payment was to cease on the wife re-marrying, has to be valued for purposes of Court- 
fez on the basis of the amount payable for one year under the decree. Reading sections 2g and 40 of the 
Madras Court-Fees Act and Suits Valuation Act together it is clear that there cannot be two different 
standards of valuation for purposes of claiming maintenance. and for cancellation of a decree for 
maintenance: In either case the amount claimed or decreed for one year ‘will be the basis of 
valuation. In such cases it is not proper to treat the maintenance decree-holder as the holder of a 
life estate and claim Gourt-fee on the basis of an actual calculation based on the expectancy of life. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the City Civil Court,'Madras (VI Assistant Judge), dated 13th 
December, 1957 and made in Court-fee check dipi in O.S. No.-2090 of 1956. 


T. R. Srinivasan, for Petitioner. 
© M. R. Prabhu, for Respondent. 


` Ramanujam, for the Additional Government Pleader (K. Veeraswami) on behal 
of the Government. 


The. Court made the following . 

. Orper.—In 1938, Somasundaram, the petitioner before me, married the res- 
pondent Nalini. By 1959, the relationship between the two got very strained and. 
in that year Nalini filed O.P. No. 181 of 1953 on the file of the City Civil Court, 
Madras, for dissolution of her marriage with the petitioner under section 5 of Madras 
Act VI of 1949.. On 28th November, 1953, a decree was passed dissolving the marri- 
age between the parties. Among other things, the Court also directed that Somasun- 
daram should pay Nalini Rs. 600 per month for her maintenance, the payment to. 
continue so long as she remained unmarried. In November, 1956, Somasundaram 
filed O.S. No. 2090 of 1956 on the file of the City Civil Court, Madras, for setting 
aside that portion of the decree in O P. No. 181 of 1953 which directed that he should 
pay Nalini Rs. 600 per month. That relief was sought for on the ground that Nalini 
had given birth to a child in November, 1953, that Somasundaram could have liad 
no access to her at any time when the child could have been begotten that the child 
was the offspring of adultery and that these facts had been fraudulently concealed at 
the time when the O.P. No. 181 of 1953 was disposed‘of. ` The plaintiff valued the 
suit for the purpose of Court-fee at Rs. 7;200 that i is to say. on the amount payable 
for one whole year. 


The Court-fee Examiner took the view that the Court-fee paid was insufficient.. 
According to him the decree sought to be cancelled created in effect a life estate 
and the value of the decree should be ascertained and Court-fee collected on that 
basis. Further a sum of Rs. 23,000 was the amount of the maintenance payable 
from the date of the decree in O.P. No. 181 of 1953 up to the date of the filing of the 
present suit.and hence Court-fee should be paid on that amount. He submitted that 
on this computation the Court-fee paid was short by Rs. 1,192-8-o. The learned 
Judge in the City Civil Court agreed with the view of the Gourt-fee. Examiner and 
called upon the petitioner to pay the additional Court-fee. In this Civil Revision 
Petition the correctness of this order is questioned. 


The-direction that Court-fee should be paid on the amount of Rs. 23,000 may 
be disposed of on one short ground. Mr. Srinivasan the learned advocate for the 
petitioner stated that this amount has been already paid to Nalini and that he is not 
seeking to recoverit back.. If this is so no Court-fee would naturally be payable on 
this-amount:—-But-the paragraph in the plaint which contains the prayer is not very 
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clear oh the matter. So subject tó. the plaint being:amended'in order to make it 
explicit that no relief.is being asked for in respect, of this amount of Rs. 23,000. I 
direct that nó Court-feé need be paid on this amount. 

The view that Nalini must be treated as the holder of a life’ estate of the value 
-of Rs. 600 per month appears to me to be clearly erroneous. Apart from everything 
also the decree,in O.P. No. 181 of 1953 makes it cleanthat.the: payment of Rs. 600 
would cease in the event of Nalini remarrying. . I do not see how in view of this 
contingency any idea of a life estate would be appropriate. . The Court-fee Examiner 
states “A decree for maintenance allowance for lifehas to be valued with reference to: 
the actuarial tables about the expectancy of the life-estate-holder.” Proceeding for 
the moment” on that assumption thatthe theory behind this observation is sound; 
the question at once arises: How is the expectation of life of Nalini to be determined? 
Is her life a normal life or is it an impaired life? Is she to be: required. to appear be- 
fore a Board of Doctors? If shé declines to-appear can- she be coppiced tó- -do so?" 
The Court-fees. Act doés not visualisé such a situation. 


Section 23 of the Court-fees, Act provides : UP n on e 


“In the suits hereinafter mentioned fee shall be computed as s follows : EOE sob = 
(a). In a suit for maintenance on the amount claimed to be. payable for one year.’ CONE 


And then there is section 40 which enacts : e « a ua 


eyot 0 
“In a suit for cancellation of a decree for money or other property: having ; a money value, fee ve shall 
tbe computed on the value of the subject-matter of the suit ‘and such value shall be deemed to be— 


If a part of the decree or other document i is sought to be cancelléd; such Part) ‘of the. amount or 
value of the property." `- COR : 

In.an Act like the bon ios Act we cannot have two different valuations for 
the same thing. A person who seeks'to get rid.of a decree.cannot be required to 
pay more than what he would have had to pay had he been seeking to obtain such.a 
decree himself. ‘Sections 23 and 40 must be read together and if that-is done ‘it will 
be at.once found that Court-fee is payable only on Rs. 7,200. 

. In Bank of Upper India Limited v; Abdul. Alit, the quéstión arose as: to how the 
value: of. maintenance amounting to Rs. 200 per annum which had been declared by 
a decree should be assessed in a suit for its cancellation; The Court ruled: =: ° 
- ~ “Tf thé suit were for establishment of a right to-receive maintenance amounting to Rs. 200 ‘per 
annum then under section 7 clause (2), Gourt-fees.Act, the value of-the subject-matter of the suit should 
be deemed to be 10 times. the amount,claimed as payable for one year.. In‘the absence of any provi- 
sion to the contrary we think that a similar. principle may be adopted for assessing the valuation when 
the suit'is fór getting rid of a liability to pay maintenance at that rate of Rs. 200 per anum." 

In. ‘other words the Court held that valuation ‘should be on the same basis, whether 
the plaintiff sought to obtain a decree or the cancellation: of. à, decree that the 
opposite party had obtained. 

“In; the result, subject to the direction I have given as regards the ‘arhendrasiit 
of the plaint in respect of Rs. 23,000 this Civil Revision Petition | is allowed. 
There will be no order as to costs. The amendment should be carried out within 


tèn days: © o, ‘ 
R. M. ` ——— ^. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Ramaswami. 
Sere of Madras; by District Collector, Tirunelveli - acd Appellant* 
^U. » 2 . 
§.K.8.0. Muhammed Ghani Tharaganar aan Respondent. 


Riparian Rights-—Right of an ayacutdar to crossbund a flowing stream in a channel to irrigate his lands—Scope 
„of rights of different riparian owners—Duty of Government to ensure water supply to riparian owners. 

While every riparian owner is entitled to divert and utilize the waters of a stream under whose 
ayacut his land is registered, for purposes of irrigation he is not entitled to. obstruct or crossbund a 
channel to the prejudice of the ayacutdar lower down the stream.' Every: riparian owner has a right 
to the ordinary and normal use of the water flowing in the stream. It is the duty of the Government 
to look to the regulation and distribution of the available water to all the ayacutdars and in casé of any 
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-obstriiction to the flow of water by an upper riparian owner. to the prejudice of the lower riparian 
owners, the Government should take steps and measures to remove thf obstruction and ensure the 
:supply of water is the lower riparian owners. The Government cannot absolve itself of its duties 
` by referring the parties to a civil suit. — $e A Ns Sr TTA 
Appeal against the decree of the Court of the District Judge, Tirunelveli, 
_in Appeal Suit No. 247 of 1954, preferred against the decree of the Court of the 
District Munsif of Tirunelveli in Original.Suit No. 384 of 1953. b D 
The Government Pleader (B. V. Viswanatha Ayyar), for Appellant. 
-~ S. V. Rama Ayyangar, for Respondent. 20 uu a 
'The Court delivered the following e ho Ds . 
Jupcmenr.—This is a second appeal preferred. against the decree and judgment 
sof the learned District Judge of Tirunelveli in-A.S. No. 247 of 1954; reversing the 
` "well-considered judgment of-the learned District Munsif of Tirunelveli in O.S., No. 
384 of 1953. ^ not rere n 
The plaintiff is the owner of S. Nos. 547-1-A and 547-2-B. These lands are 
^situated near a channel known as Vadamalayan. Channel. These lands are two 
feet higher in level than the surface of the said channel. The plaintiff claims that he 
äs entitled to irrigate his lands by erecting cross-bunds across the Vadamalayan 
‘Channel. In fact he has been. cross-bunding the channel with palmyrah and 
‘cocoanut trees and covering them with turf and leaves to a height of 4 to 6 feet in 
‘more than half a dozen places in. Erewadr and ‘Nambitalaivanpalayam villages. 
The plaintiff claims this right to cross-bund on two grounds, viz., (2) customary right 
.and (b) grant. The defendant, the State of Madras contended that the suit lands 
"were originally baling wet lands and that only-in 1915 and 1921 were these lands 
classified under the ayacut of Vadamalayan Channel on the application of the then 
‘owner of thé lands, that the Government itself has no right to’ permit the plaintiff 
to put up cross-bunds so.as to impede the free flow of water to the lands which are 
registered ayacut wet lands and thus prevent the accustomed supply to those lands 
-of the extent of 250 acres. Itisin these circumstances that when the Tahsildar 
reported that by reason of this cross-bunding there has been dimiriution of water- 
:supply to the lands lower down registered. under this, channel, the Collector’ of 
‘Tirunelveli forbade the cross-bunding of the.channel which has restilted in this suit 
being filed by the-plaintifffor a declaration of his right to cross-bund. ž 


The learned District Munsif found that the customary right set up by the plaintiff 

had not been made out, that the Governnent as a fact did not grant tlie right to the 
plaintiff to irrigate his lands by cross-bunding the channel and that as a matter of fact 
the Government could not do so because thougli they are entitled to regulate the 
"flow and supply of water to ayacut lands, the Government have no right to permit the 
-plaintiff to put up cross-bunds so as to impede the free flow of water to the lands which 
are registered ayacut. Therefore he dismissed the suit of the plaintiff with costs. 
On appeal the learned District Judge inexplicably came to the conclusion on the 
‘ground that he was following the decision of this Court in Secretary of State v. Ambala- 
vana Pandara Sannadhi*, followed in Harihar v. Hari?, that the plaintiff was entitled to 
cross-bund the channel for the purpose of direct irrigation of his lands. Therefore 
‘he allowed the appeal and decreed the suit and granted the plaintiff the injunction 
asked for. Hence this second appeal by the State of Madras. ^ ^ ' ^ - 


In this second appeal I have come to the conclusion that the decision of the lower 
appellate Court cannot at all be supported and that the correct. conclusion is the 
one arrived at by the learned District Murisif. 


The points for consideration which arise are three in number, viz., (a) the rights 
-of the upper riparian owners and lower riparian owners in regard to. the water flow- 
ing in the water-course passing through or adjoining their lands ; (b) the right to 
cross-bund ; and (c) the scope and authority of Government of this State to distri- 
‘bute water for irrigation to registered§ayactutdars. uns : 


tend 
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- The law in regard to (a) and (b) is the same in India, England and America. 
But at pointed out by Angell on Watercourses, “7th Edition", at page 120, there are 
few cases of irrigation decided in England because that is a country in which drain- 
age is more important than irrigation. On the other hands, the United States 
of America contains large tracts of land where the problems of irrigation are simi- 
lar to ours. That is why in America the subject of irrigation has been the subject- 
matter of detailed studies of which it is enough to mention the standard works: 
Farnham’s “The Law of Waters and Water-rights", (3 Volumes), published by the 
Lawyers’ Co-operative Publishing Company; 56 American Jurisprudence ; Angell 
on ‘“‘Watercourses,” 7th Edition (Little, Brown and Company, Boston); Gould on 
“The Law of Waters and Riparian Rights", Third Edition). .The standard English 
text-books are Coulson and Forbes on Waters and Land “Drainage”, Sixth Edition, 
(Sweet & Maxwell)and Halsbury’s Laws of England (Hailsham Edition), Volume 33, 
relating to “Water and Water-courses”. In India unfortunately in spite of irrigatiou 
being one of the most important subjects of controversy, there are no standard text- 
books and we have to rely on the case-law to which reference will be made 


presently. : wee l 
Halsbury’s Law of England (Hailsham Edition), Volume 33, page 599 and 
following has the following to say: . i < 


** Every riparian owner may divert the water of a stream for purposes in' connection with his land 
or for other purposes ; but he is bound to return the water which he has diverted into the stream. 
again before it leaves his land substantially undiminished in volume and unaltered in character r 
for a lower riparian owner, subject to the rights of an upper owner, is entitled to have the water fow- 
ing in the natural bed of the stream come to him unaltered in quality and quantity, and to come to 
his land in its ordinary and accustomed channel. . Ea 


An upper riparian owner must-not enlarge the channel so as to prejudice a lower owner. 


A riparian owner who diverts water altogether from a stream can be restrained without proof 
of actual damage, because his acts, if continued long enough, would crystallise into a right and itis no 
defence that in place of the diverted water he has substituted an equal quantity of water from another 


Source. | 
* * * * * * 


Obstructions must not be erected in a stream so as to throw back the water on to the lands of an 
upper riparian owner and thereby flood his lands or injure his mill, for each owner is entitled to have 
the water go from his lands in the ordinary course of nature ; such right may be acquired as an ease- 
ment. When an obstruction is a natural one, or formed by long natural accumulation, it must not be 
removed, if by so doing an injury would be inflicted on a lower riparian owner ". 

Coulson & Forbes on “Waters and Land Drainage", Sixth Edition (1952), 
at page 194 : ‘ 

“The right to the flow of running water, without diminution or alteration, being common to- 
all those through whose land it flows, any unauthorised interference with or use of the water, to the 
prejudice of one entitled to its use, is the subject of an action for damage, and may be restrained by 


injunction. 


This right, however, is not an absolute and exclusive right to the flow of all the water, but only 
subject to the right of other riparian owners to the reasonable enjoyment of it, and consequently 
it is only for an unreasonable and unauthorised use of this common benefit that an action will lie,. 
though where there is an injury to a right actual perceptible damage is not necessary to maintain it.” 


56 American Jurisprudence, section 27 (page 517) has the following to say 
regarding damming. 


€ o. . s s « . Subject to public regulation in proper cases, a dam may be constructed 
and maintained across a stream by a riparian proprietor, or by another with proper authority, provided 
that thereby he does not appreciably diminish the amount of water which should naturally flow on to 
or by the land of lower proprietors, or materially affect the continuitv of the flow or wrongfully throw 
the water back upon upper proprietors. As implied by the foregoing proviso, liability may be in- 
curred by the erection and maintenance of a dam which will virtually result in the drying up of the 
stream, or which will materially interfere with the flow or with the continuity of power supplied by the 
stream to a lower proprietor, or which will result in th. overflow or flooding of the lands, works, or other 
property of other persons . . . d 


Farnham on‘‘Waters and Water-rights" (1904), Volume II, devotes Chapter XX 
(page 1763 and following) to a discussion of the extent of right to damming back 
water of stream and at page 1843 and following states the procedure for securing 
redress by the affected, lower down riparian owner and Which reliefs are classified 
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under five'heads (a) abatement by the injured party ; (b) statutory action for redress, 
like the-Board's Standing Orders and. Acts and Regulations in vogue in this State, 
enabling-the.Collector.to take various. actions like penalising, etc. ; (c) common 
law action like an assize of nuisance or a quod permittat aetion on trespass in the case ;. 
(d) relief in equity viz., injunctions ; and (e) criminal proceedings: The Indian 
Penal Code contains provisions for dealing with such cases under the head of 
*mischief". Section 430 penalises mischief by injury to works of irrigation or by 
wrongly diverting water or. doing any act-which causes or is likely to cause a 
diminution. of the supply of water; Emperor v: Fateh Din1, Nallappa?, Deenabandu v. 
Lachanna?, Mewlram*, Narasimha Rao®,  Chengamima*, Adimoolam, In re’, Raghunath?, 
C. Pillai?, Budda Reddi, In re!?. For detailed exposition of section 430 see V. B. 
Raju, I.C.S., Penal Code, ‘1957, page' 1206 and following; Ratanlal: “Law of 
Crimes,” ‘Sixteenth edition, page 1074 and following: Sri H. S. Gour: The 
Penal Law of India, Fourth edition, Volume II, page 2312 and following. 


Gould on Water's Third edition, (1900), at page 418, dealing with diversion 
states : 3 : m 77 

,“ A riparian proprietor may divert the water from the stream, as it passes through his own land, 
without license from the proprietors above him; if, he. does not obstruct the water from flowing as 
freely as it was wont, and without license from the lower proprietors if be restores the water to its 
natural channel before it enters their land and does not materially diminish its flow. ‘The distinction 
is.to be observed between the right to divert or change the course of the stream itself so as to turn 
away from a lower proprietor, and the right to take watér from the stream. The first is wholly un- 
lawful : the second may be exercised to a reasonable extent. There must not be such an obstruction 
of the water as will materially interfere with the rights of any other proprietor, and it is no answer 
to.such a violation of right by one party that the other has increased the usefulness of the stream by 
means of a reservoir higher-up, since the private right of one man cannot be taken by another upon the 
substitution of an equivalent benefit. The question whether the injury is caused by the defendant's 
aaa or artificial diminution or by a gradual drying up of the stream is properly a question of fact 

or the jury. . . . . ^ ‘i ‘ : ' 


12. Angell on ““Water-courses,” 7th Edition (1877), page 96 : 


“The Law lias been supposed to be well settled, and in my opinion is nowhere more clearly 
stated then by Lord Kingsdown, in Miner v. Gilmmour!3. . . . ‘By the general law applicable to 
running streams,every riparian proprietor has a right to what may be called the ordinary use of water 
flowing past his land. . . ‘But he has no right to intercept the regular flow of the stream, if he 
thereby interferes with the lawful use of the water by other proprietors and inflicts upon fhem a 
sensible injury’. The use in all tne above cases must be a reasonable one. ° 


, _ By all the modern as well as by all the ancient authorities, the right of property in the water is 
usufructuary, and consists not so much of the fluid itself, as of the advantage of its momentum or 
impetus. . . . . The owner of the land merely transmits the water over the surface; he receives 
as much from his higher neighbour as he sends down to his neighbour below ; he is neither better 
nor worse ; the level of the water remains the same... «s . e 


20. <. -< . s. the general doctrine in relation to the right to apply the water of a water- 
course is thus laid down by Mr. Justice Story (Tyler v. Wilkinson1?) : ‘Prima facie, every proprietor on 
each bank of a river is entitled to thé land covered with water, to the middle thread of the stream, 
Or, as is commonly expressed, usque ad filum aquae. In virtue of this ownership, he has a right to the,use 
of the water flowing over it, in its natural current, without diminution or obstruction. But strictly 
speaking, he has no property in the water itself ; but a simple use of it, while it passes alorig. The 
consequence of this principle, is that no proprietor has a right to use the water to the prejudice of 
another. This adds the same high authority, * is the necessary result of the perfect equality of right 
among all the proprietors of that which is common to all. . . . . a P — Ss =, 


These principles regarding the rights-of the riparian owners arid ‘the right to 
cross-bund have been set out in the following Indian decisions. ‘The first is Secretary 
of State v. Ambalavana Pandara Sannadhi1?, io which reference has been made above. 
The learned District Judge, however, has not paid attention to the relevant passage 
at page 370 of that decision. In that case.it was found that the plaintiff as a riparian 
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proprietor was entitled«o take the water for the irrigation-of his own lands without 
causing any materia] injury to the other riparian properietors and.that the method. he- 
had adopted of constructing anicuts for the purpose of damming:the river was iti the 
circumstances of the case, the only reasonable method of enjoying his right and that 
no matetial injury was thereby caused to the other riparian proprietors and that the 
plaintiff’s predecessors in title had been putting up the.dams in question and thereby 
diverting the water of the stream. into his channels for. a very long time ‘probably 
from the year 1803 and certainly for more-than 30 years, and thatin the circumstances 
of the case-there was a presumption of'a ‘grant by the ‘Government in favour of the 
plaintiff, It will thus be seen-that the-facts of this case are entirely different. ae 


` In Appa Rao v. Seetharamayya?, "what is à riparian tenement arid what, áre the, x 
rights of a riparian proprietor have been fully discussed by Venkatasubba’ Rao and 
Abdur Rahman, JJ., on the same lines as Halsbury. See also the later decision of 
Abbas Ali v. Sha th Munir?. "erm , 


~ Tn Ah Li v. U San Baw’, it has been laid down : os 


“The proprietor of an upper tenement who claims the right to dam up a natural stream has right 
to take for the purpose of irrigation so much water only as can, be abstracted without materially dimi- 
nishing what ‘should be allowed to descend. If the amount which is allowed to descend is sufficient 
to supply the owner of a lower holding with as much water as he needs for, his: own | purpose, it cannot 
be said that the amount thàt'goes down i$ materially diminished. Diminished it may be but not 
materially diminished if the owner of the lower holding has enough for his needs. The owner of the 
Jower holding is not entitled to restrain, the owner of the upper holding without any proof of damage, 
Actual or to be feared, for the future." 


In Zamindar of. Bethavile v. Satyanarayana Rao Bahadur4, it was held that where 
from the evidence in the case it was found that'the putting üp'a bund was ‘an 


infraction of the right of the defendants, the defendants had every fight to „have it it 
rémoved without showing any damage. 


In Bakthavatsalu Ammal v. Secretary of State for India», the Court ina field that a 
person who is entitled to put up a.dam of turf and lose stones is not necessarily 
entitled to substitute a tightér and stronger. dam: . The question-in éach case, is 
the exact nature of the right which is shown by the evidence to have been acquired. 
The whole position has been.summed up by their Ea of the Privy Couns: in 
Debi Pershad Singh v. Joynath Singh?, as follows : E 


** A riparian owner, where a stream flows in a channel down from a property higher up, is entitled 

to the flow of water without interruption; and without substantial diminution caused by the upper 

roprietor, who may for legitimate purposes withdraw so much only of the wáter as will not re 
deca the dowrnwarc flow on to his neighbour's land. i. $ 


o 
i 


In this suit the upper proprietor claimed the right to dam up a stream on his own estate, and 

. to impound so much of its water as he might find convenient for irrigation, leaving only the surplus 
if any, for the use of the proprietors below. He has no such right, in the absence of a right obtained 
‘by him in virtue of contract with’ the lower proprietors, or acquired by him as a consequence of pres: 
criptive use. „His common law right is to take for the purpose of irrigation so much water only as can 
be abstracted without materially diminishing what is to be allowed to descend. What quantity of 
water can be abstracted and used without.infringing that essential condition must in all cases be a 

. question of the circumstances, depending mainly upon the ‘size of the stream and the peeps 


which the water taken bears tó its entire volume.” ] 


Bearing these principles i in mind, if we examine the facts of this case, we find 
that in this case the plaintiff was not ‘entitled to cross-bund. 


The next question which arises for consideration is the scope Sof the uibs 
of the Government to distribute the water for irrigation to the. registered ayacutdar 
and the ryots’ right to water and in regard to which the following extract from S. ` 
Sundararaja Iyengar s'Land Tenures in the Madras Presidency (1916) is appósite : 


T “Tt is one of the most important functions of the Government in India to construct new works 
of irrigation and to repair- old ones "according to means and circumstances + per Subramania Ayyar, 
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J., in Sankaravadivelu Pillai v. The Secretary of State* ; Fischer v. The Secretaryepf State*:~ Tt hasat all times. 
assumed itself, and has the right, in the interests'of the public to regulate the distribution of. water 
subject to the right of the ryotwari holder to whom ‘water has been supplied, to continue to receive 
supply as is sufficient for his accustomed requirements : Ponnuswamy Thevar v. The Collector of Madura? ;, 
Krishnayyan v. Venkatachalla Mudali* ; Ramachandra v. Narayanaswami® ; Sankaravadiulu- Pillai v. The 

' Secretary of State’; Nynappa Servai v. Veeran®. It has been held that this right can be received 
even in those portions of natural rivers passing through proprietary estates as its exercise 
does not depend on the ownership oft he bed of the stream (Fischer v. The Secretary of State*, but 

. a contrary view has been taken by Sankaran-Nair, J., in The Secretary of State v. Janaki Ramayya?.) But 
„the right does not include a right to flood a man’s land because, in the opinion of the Government 
the erection of a work which has this effect is desirable in connection with tlie general distribution 
of water for the public benefit ; nor does it extend to disturb existing arrangements to the prejudice 
of any ryot :' Ramachandra v. Narayanaswami5. The position of the Government in regard to liability 
for damages caused to individuals by such irrigation works has been compared by the Privy Gouncil 
in The Madras Railway Gómpany v. The Zamindar of Karvétnagar? to that of persons acting under statutory 
powers. It is not bound to repair irrigátion works wherever they require tepair and a ryotwari 
landholder has no right to damages against the Government in respect of loss incurred by him owing: 
to failure of water caused by such non-repair : The Secretary of State v. Muthu Veeran Reddi?. 


'The ryot has no right that water should be supplied.to him through a particular source, and the 
-Government:has the right to alter the sources, means, works, etc., from or by which the water for 
irrigation is supplied to the ryot entitled thereto, so long as his right to water is not prejudicially affected. 
so as to cause real damage. A ryotwari proprietor whose source of water supply is. interfered with by 
another is entitled to an injunction restraining him from such interference : Rama Odayan v. Subra- 
mania Ayyar*". The right of the ryot to receive the accustomed apply ot water is not based on any 
contract with the Government through a contrary view has also been taken. According to Subra- 
mania Ayyar, J., it is of the nature of a right in rem and on this principle apparently it has been held 
that the person at whose instance the Sub-Collector interfered with the source of supplv to the plaintiff 
were held liable in damages to the latter : Ramachandra v. Narayanaswami® and the contrary has 
been held in Chinnappa Mudaliar v. Sikka Naikan11," : . ry 


See also the later decisions Basavana v. Narayana!*, Laichuma Goundan v. Pandi- 
Jappant?. ` | , DEN l , 

It is therefore the duty of the Government to take one or more of the several 
procedures set out above for the removal of the obstruction injuriously and sensibly 
affecting the lower down ayacutdars and as pointed out in Basavana v. Narayanal?, 
‘the Government cannot shelve its duty of seeing to the equitable distribution of this 
supply between the ryotwari tenants under each channel source :. In the case of 
interference by one ryot with the supply of another ryot, the Government is bound to 
see that the Channel is not interfered with by the former, unless and until the Govern- 
ment supply some other equally efficient source of irrigation for the latter and en- 
sure that the wrong-doer gets booked in one or more ofthe five ways mentioned above 
in abatement penalising action on trespass and. for damages, declaration and 
injunction and prosecution under section 430, Indian Penal Code, etc., and the grie- 
vance of the lower down ayacutdars is got redressed. I make these observations 
.especially as I find now and then a temptation on the, part of the Government 
‘to refer the aggressor as well as the victim to a Civil suit thereby abdicating their 
own functions and responsibilities and which happily is not the case here. 


<.. In the result, this second appeal is allowed with, costs. and the decree and judg- 
-ment of the learned District Judge are set aside and those of the learned District 


Munsif are restored. ' . ; . x : l 
R.M. i . Appeal allowed. 
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IN THE HICH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. RAJAGOPALAN, Officiating Chief Justice, AND MR. JusricE 
RAMAGHANDRA IYER. 


K. Sarojini Devi da Appellant 


y. 
A. Krishnamoorthy .. Respondent. 
Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949) (since repealed by Central Act XXV of 
1955), section 5 (8)—Provision as to custody of children while ordering dissolution of a marriage—Scope of power 
of Court i . 
Under section 5 (8) of the Madras Hindu (Bigamy Prevention and Divorce) Act, 1949 (since 
repealed by the Gentral Act. XXV of 1955), the Gourt gets jurisdiction to make orders as to the custody 
of children only when it orders the dissolution of a marriage. Where the Gourt refuses the prayer for 
dissolution of the marriage the Gourt has no jurisdiction to go into the question of custody of the 
children 
Appeal under clause 15 of the Letters Patent against the Judgment and: Order 
of the Hon'ble Mr. Justice Ganapatia Pillai, dated goth September, 1957 and made 
in A.A.O. No. 58 of 1956 preferred against the order of the Principal Judge, City 
Civil Court, Madras, dated 20th September, 1955, and made in O.P. No. 254 of 
1954- 
'.. D.R. Krishna Rao and I. Chakrapani,' for Appellant. 
E. Krishnamurthi, for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, O.C.7.—This appeal filed under clause 15 of the Letters Patent 
arose out of proceedings which commenced, with the presentation of O.P. No. 254 
of 1954 in the City Civil Court. That petition was presented by Krishnamoorthy, 
the respondent in the appeal before us, under the provisions of the Hindu (Bigamy 
Prevention and. Divorce) Act, Madras Act VI of 1949. The reliefs Krishnamoorthy 
sought were: (1) dissolution of his marriage with his wife Sarojini Devi, the appellant 
before us, and (2) the custody of the only child of the marriage, then aged about 
four. ‘The application was dismissed by the Principal City Civil Judge. Neither of 
the prayers was granted. Krishnamoorthi appealed (G.M.A. No. 58 of 1956). In 
disposing of that appeal Ganapatia Pillai, J., upheld the findings of the trial Court 
and came to the conclusion that, as the wife had been living away from the husband 
for reasons which could be justified, the dissolution of the marriage asked for by the 
husband could not be granted. The learned Judge then proceeded to deal with 
the question of the custody of the child. He directed that the custody ofthe child 
should be restored to the father, Krishnamoorthi. It was against that decision 
that this appeal was preferred by the mother of the child. 


The question before us is a very limited one, limited only to the question of 
the custody of the child. 


Taking the scheme of Madras Act VI of 1949, it seems clear to us that, where 
the Court refuses to dissolve the marriage, it has no jurisdiction at all to issue any 
orders about the custody of the child of that marriage. Provision-for the issue of 
orders for the custody of child or children of the marriage is made in section 5 (8) 
of the Act, the relevant portion of which is : 


“ The Gourt when ordering the dissolution of a marriage under this section, may also make suit- 
able provision: 


(ii) for the custody, guardianship, iaintenanc and education of the minor children, if any 
born of the dissolved marriage ”. 


Sub-section (3) of section 5, provides for the dissolution of the marriage should the 

grounds on which such. dissolution was sought be established to the satisfaction of 

the Court. In this case, the concurrent findings of the Courts were that there 

"was no cause established for the dissolution of the marriage. The question then 

is, where the Court has refused to dissolve a, marriage, has it any jurisdiction to , 
pass any orders for the custody of the children. 





* L.P.A. No. 140 of 1957. ^ ' . i 13th February, 1958. 
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The opening words of sub-section (8) of section 5 specifically refer to. the occa- 
sion when jurisdiction to provide for the custody of the children can-arise, that is, 
when the Court orders the dissolution of a marriage. Again, in sub- clause Gi), 
the custody for which the Court has to provide is.for the custody of the minor 
children if any, born of the dissolved marriage. Now in this case there is no dis- 
solved marriage. The marriage is'still subsisting. The Court declined to dissolve 
the marriage. ‘There is, therefore, no question of providing for the custody of the 
minor children born of a dissolved marriage. "We are of opinion that, when the 
Court refused to grant the prayer of the dissolution of marriage, the Court had no 
jurisdiction thereafter to go into the question of the arrangements to be made for the 
custody of the children of the undissolved marriage. 


In the view we have taken we do not consider it necessary to go into the merits 
of the case, that is, whether the interests of the child require the custody being with 
the father or with the mother. How this question could be decided in appropriately 
framed proceedings under the Guardians and Wards Act we are not called pars to 
consider in these proceedings. 


On the short ground that. the Court had no jurisdiction to rapide for dii cus- 
tody of the child when the marriage was not dissolved, we allow the appeal. It 
is true that this aspect was not considered by the learned Judge ; nor was it made 
one of the specific grounds in the memorandum of appeal. But, "nevertheless since 
the issue involved is one of jurisdiction, we have considered that question first. 


The order of thelearned Judge in so far as it directed the custody of the child 
to the father is set aside. The order of the learned Judge confirming the decree: of 
the lower Court ipsia: x inipon of the Bi is not the SINUS 
of. this appeal. 


The appellant will be entitled to her costs from. ihe respondent, in the Letters 
Patent Appeal. 


R.M. See : E ‘peal allowed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAJAGOPALAN AND Ms. “Justice” RAMACHANDRA 
AYYAR. 


Peerdan Juharmal Bank Gn unen) e: Joint Official. : 

Liquidator .. Petitioners* 

Companies Act (VII of 1913), section 23 T E to assess damages against ‘a delinquent Director of 
a Company ordered to be wound up— Whether can be continued and enforced against his legal representative. 

The proceedings taken under section 235 of the Indian Gompanies Act against a Director of 
a banking company which has been ordered to be wound up, for assessing damages on charges of mis- 
feasance, etc., cannot be continued after his death and the fuer ofsuch Director cannot be enforced 
against his legal representative in those proceedings: : 

Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to set aside the abatement: caused by the death of 
the third respondent in O.S.A. No. 142 of 1954 on the file of the’ High Court (Appli- 
cation No. 4394 of 1952, in" O.P. No. 212 of 1949 on the file of the Original Side of 
the High Court) and cause G. Sundaram, the 5th eec herein, to be impleaded 
as the Legal ‘Representative of the said deceased, A.-V. Gopalachariar, the third 
respondent in the said appeal. ~ 

A. Balasubramanyam and P. S. Chandrasekhara Ayyar, for Petitioners. 

The Court made the following 


Orver.—After the Peerdan Juharmal Bank, Limited, "Was aie to' be wound 

up, the Joint Liquidator preferred. Application No: -4394 of 1952, under section 235 

of the Indian Companies Act ‘(Act VII ‘of 1913); in.which charges of-misfeasance 

among others were levelled against the respondents who’ had been directors of the 

me ee T ICE TCU NN QM NEZ 
* Q.M.P. Nos. 347 and 348 of 1958. - : sL PO 7 on c. u gih March, ros 

(O.S. Appeal No. 142 of 1954.) “a 2a 
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Bank. ‘One of them. was A. V. Gopalachariar, who was impleaded as the sixth. 
respondent in that application. Ramaswami Goundar, J., dismissed the applica-: 
tion against the sixth respondent.as well as against Respondents 5 ànd/7. The 
Joint Liquidators appealed against these directions : O:S.A. No. 142 of 1954: 
Gopalachariar was impleaded as the third respondent in that appeal. During the 
pendency of that appeal Gopalachariar died on 14th September, 1957. On 3rd. 
January, 1958, the appellants preferred C.M. P. No. 347 of 1958 to set.aside the abate- 
ment of the appeal as against Gopalachariar and C.M.P. No. 348 of 1958 to bring 
on record the legal representative of Gopalachariar. A further affidavit was filed. 
on 21st-February; 1958, to explain the delay in preferring these applications. 


The question for consideration is, whether the proceedings taken under section. 
235 of the Act against Director of a Banking Company, ordered to be wound up, 
can be continued after his death, and whether the liability, if any, of such a Director 
can be enforced against his legal representative.in those proceedings. That the 
appeal is a continuation of those proceedings does not admit of any doubt. 


The question was answered in the negative by Shahabuddin, J., in Sankaram v. 
Kottayam Bank’, the only reported decision of this Court on this point. But the 
learned Judge applied i in that case what was considered a well-settled principle of 
law: : 


That under the ‘corresponding statutory provisions in the English Law the 
estate of a deceased Director is not liable for any misfeasance of:his appears to have 
been well settled ever since Feltom’s Executors case?, which was followed in In re British 
Guardian Life Assurance Company®. At page 340 of the report in In re British Guardian: 
Life Assurance Company, Hall, V.C., observed : 

“ First as to the objection taken that the 165th section is not capable of being put in operatiom 
against the executors of a deceased director. It has been contended that the question was expressly 
decided by Vice-Ghancellor Kindersley in Feltom’s Executors’ case*,' and that the decision was recognised 


by Lord Justice Selwyn in Ex Parte Hawkinst, and I think that the express point was, decided, and. 
upon the literal words of the 165th section ^ 


Hall, V.C., proceeded : 

“Looking at the language of the section in reference to making an offender who is criminally 
responsible liable, it appears to me that there is a total absence of power to investigate the conduct. 
of a dead man under it. ‘ 

The position under the English Statute was thus summed up in Buckley in the 
* Companies Act," rath Edition, at page 682: > 

** The section is personal only as against the director or officer and does not apply as against the- 
executors of a deceased director or officer". ; 

Courts in India have: been consistent in placing: the sarne "construction on the 
analogous provision, section 235.of the Indian Companies Act. 


" In Manilal Brijlal v. Rao Saheb. Vandrawandas*, a Division Bench ofthe Bombay 
High Court (Beaumount, C.J. and Rajadhyaksha, J.) held that on the language 
of section 235 it would be wrong to allow proceedings to be taken against the personal 
representative of a deceased, liquidator under section 235. After referring to- 
Feltom’s Exectuors’ case? nd In re Pratish Guardian Life Assurance Co,*, Beaumont, C.J.,. 
observed : - 

“Those cases proceed. raihi: on the strict apis: of the section. -As I have said, this section 
has been copied into the Indian Act, and, prima facie, I think the same construction should be put 
upon the words of the Indian Act, though, no doubt, the position in India is not precisely the same.” — 
After pointing out that others besides the executors and administrators were recog- 
nised in the Indian Law as the personal representatives of a deceased liquidator (or 
director) and that defences were open to them which would involve an enquiry 
quite foreign to the purpose of section 235; Beaumont, C.J., observed : 


** Section 235 is concerned only with an enquiry into the conduct of the officers of the company 
in relation to the company's property, and in my opinion, it was never intended to involve the Gourt 
on an application under that section in an enquiry relating to the éstate of a deceased person." 


2 
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The same principle was laid down earlier in Billimoria v.eMrs. DeSouza and in 

Official Liquidators, Mufassil.Bank v. Jugal Koshore?, and it was reiterated in Sankaram 
v. Kottayam Bank?.- Section 306 of the Indian Succession Act was relied upon by 

the applicants both in the Lahore and Allahabad cases even as it was relied on before 

us. We are in respectful agreement with what Harries, J., said at page 14 of 
the reported judgment in Official Liquidators, Mufassil Bank v. Jugal Kishore?. - 

* 0... . . . when the law which gives a person a right to institute proceedings gives 
him a right to institute and continue those proceedings against a man only in his life-time, then if the 
defendant dies the right dies with him and the suit or proceeding cannot be continued against his. 
executors.” - à E ! : 

It is the language of section 235' of the Act that decides the issue. It was a 
limited right. It ended when Gopalachariar died. We are not concerned with 
the question whether the liquidators have any other remedies against the estate of 
the deceased Gopalachariar. All we are concerned with is to answer the question 
we have set out above : Can the proceedings under section 235 of the Act be con- 
tinued against the deceased Gopalachariar ? 

We re-affirm the well-settled principle which was followed in  Sankaram v. 
Kottayam Bank? and answer in the negative. 


In the view we have taken that the right to continue the proceedings under 
section 235 of the Act ended when Gopalachariar died, the further question of con- 
doning the delay in setting aside the abatement does not arise for consideration. 
C.M.P. Nos. 547 and 348 of 1958 are dismissed. : . l 


V.S. cae hs Petitions dismissed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—P. RAJAGOPALAN, Officiating Chief Justice AND Mr. Justice RAMA- 
CHANDRA AYYAR. : . 


Muthuramalinga Thevar l .. Petitioner.* 
State of Madras by Chief Secretary to Government and another .. Respondents. 


Preventive Detention Act (IV of 1950), sections 10 and 11—Order of Government under section 1 1— Validity 
—Report of Advisory Board—Nature of—Reasons for the opinion—If should be given in the report Proceedings 
under Article 226 of the Constitution of India (1950)—If Court could go into the factual correctness of the grounds 

. of detention. : - . $ 


In an application under Article 226 of the Gonstitution questioning the validity of an order of 
detention of a person under the Preventive Detention Act, 1950, it is not open to the petitioner to 
canvass the factual correctness of the grounds of detention even for the limited purpose of deciding 
whether the order of detention is mala fide: . . puse G 


The report of the Advisory Board under section 10 of the Act is not equivalent to a judgment or 
order of a judicial or quasi-judicial tribunal. It is no doubt true that section 10(2). draws a distinction 
between the report of an Advisory Board and its opinion. But the section does not prescribe as to 
what the report should contain. Having regard to the provisions of section 10 (3) which makes the 
report of the Advisory Gommittee confidential what is really required 'is the unambiguous opinión 
of the Advisory Board and the factual existence of a report setting out the reasons for the opinion is 
not a condition precedent for the exercise of power by the Government under section 11 of the Act. 
The non-existence of a report setting out the reasons of the Advisory Board for its opinion will not 
affect the validity of the order of Government under section 11 ofthe Act. DE 


(What amounts to misuse of power in bona fide and mala fide exercise of power explained). ` ' 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in, the affidavit filed therewith the High Court will be pleased 
to issue a writ of-habeas corpus directing the respondents herein, to produce the 
petitioner, namely, Muthuramalinga Thevar now a detenu in the Central Jail, 
Pudukottai, before the High Coürt, and to set him at liberty. - ‘ 
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S. Mohan Kumarantangalam and K. V. Sankaran, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) for the Additional Government 
Pleader (K. Veeraswami) and the Public Prosecutor (P. S. Kailasam) on behalf of 
the Respondents. 


The Order of the Court was made by 


Rajagopalan, O.C.7.—On 28th September, 1957, the petitioner was taken into 
custody for preventive detention and he was served with an order passed by the 
Collector of Ramanathapuram District who was the Additional District Magistrate 
ex officio, under section 3 (2) of the Preventive Detention Act, IV of 1950 (hereinafter 
referred to as the Act). ‘That order of detention was approved of by the Government 
of Madras on 5th October, 1957, under section 3 (3) of the Act. Meanwhile in 
compliance with the requirements of section 7 (1) of the Act, the grounds on which 
the order.of detention was passed were set out in the memorandum, dated 28th 
September, 1957, and this was served on the petitioner on goth September, 1957. On 
17th October, 1957, the petitioner's case was referred to the Advisory Board under 
section 9 of the Act, and when the petitioner submitted his written representations 
on 24th October, 1957, those papers also were forwarded to the Advisory Board. 
The petitioner exercised his right to be heard in person, and the Advisory Board 
heard him on 16th November, 1957. On 20th November, 1957, the Advisory 
Board reported its opinion to the Government which ran : 

“The Advisory Board is unanimously of the opinion that there is sufficient cause for the deten- 
tion of Sri U. Muthuramalinga Thevar, M.P.” 
The order of detention was confirmed by the Government on 22nd November, 
1957, in exercise of the .powers conferred on it by section 11 (1) of the Act. On 21st 
January, 1958, the petitioner presented an application to this Court for the issue of 
a writ of habeas corpus, wherein he challenged the validity of his detention ordered 
under the provisions of the Act. The petition was supported by an affidavit sworn 
to by C. Danaraj. A rule misi was ordered to issue on 24th January, 1958. The 
Advocate-General appeared on behalf of the State, the first respondent, and showed 
cause against the confirmation of the rule nisi. 


The validity of the detention was challenged by Mr. Mohan Kumaramangalam, 
learned counsel for the petitioner, on two grounds: (1) The exercise of the statu- 
tory powers vested in the Government was mala fide, and (2) the facts set out in the 
ground numbered paragraph 1 (III) in the grounds of detention were actually | 
incorrect and false. 


Paragraph 1 (III) of the Grounds of Detention was : 


“It is a fact and it has also been Sri Thevar’s claim that the Maravars of Mudukulathur 
Taluk and adjoining areas are devoted to him and completely amenable to hisdirections. Itis 
particularly significant, therefore, that Sri Thevar has made no appeal to his followers to desist from 
violent acts but has actually been instigating these attacks against Harijans while remaining in the 
background. ..... ide 
The specific averment i in persorpt 9 of the affidavit filed in FED of the petition 
was : 


*' It was further stated quite falsely that it was significant that the petitioner has made no appeal 
to his followers to desist from violentacts." 
Earlier in paragraph 7 there was a reference to the part played by the petitioner in 
joining an appeal for peace at the Conference of the Congress Reform 
Committee held at Madurai on 28th September, 1957. 


After the case had been heard in part a supplemental affidavit was filed on 
ioth February, 1958, which set out another ground of atiack on the validity of 
the order of detention. The plea was, that it was apparent from the counter-affidavit 
of the Chief Secretary to the Government, that there was no report from the 
Advisory Board apart from its opinion, and that the failure to submit a report in- 
dependent of the opinion constituted a contravention of the statutory requirements 
of section 10, which vitiated the subsequent confirmation ordered by the Govan; 
ment under section 11 (1) of the Act. 


D 
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We are clearly of opinion that it is not open to the petitioner to challenge i in 
these proceedings.before us the factual correctness of ground No. 1 (III) as set out 
in the grounds of detention, that the petitioner “made no appeal to his followers ‘tò 
desist from violent acts but has actually been instigating these attacks against. the 
Harijans while remaining in the. background". ‘The detaining authority had to 
verify whether that allegation was true before it reached its subjective satisfaction on 
the need to order the detention. The petitioner had an opportunity to challenge the 
correctness of that allegation in the proceedings before the Advisory Board in which 
he fully participated. — It is not open to the Court at this stage to embark on an 
investigation of facts to verify if the allegation was factually true or not. 


Mr. Kumaramangalam urged that.he could in any event ask.for such an investi- 
gation at least to establish that the Government acted mala fide in confirming the 
order of detention, when they knew that one of the grounds [ground No. 1 (III)] was 
false to their knowledge. That it was false was the plea of the petitioner, and the 
truth of that plea was never admitted by the Government. If the Court has no 
jurisdiction to investigate the factual position by taking evidence at this stage, the 
purpose to be served by such an investigation would appear to be immaterial. Such 
an investigation, in our opinion, is barred even for the purpose to which the learned 
counsel wanted to limit it. 


We shall consider next whether it was a case of mala Jide exercise of a statutory 
power as alleged by the petitioner. 


Paragraph 11 of the affidavit filed in support of the petition ran : 


“The petitioner submits that the order of detention i is illegal, unjust'and has been mala fide with 
2 view to stifle political opposition in the Mudukulathur Gonstituency and in particular to destroy 
away the undoubted political influence and prestige which the petitioner enjoys in that S and 
area.’ 
In paragraphs 2 and 3 of the affidavit were set out ‘details of the electoral successes: 
of the petitioner and his riominee in this part. In‘reply to the averments iti paragraph 
11 of the affidavit, the Chief Secretary stated in paragraph 4 of the counter-affidavit : : 

di The allegations i in the affidavit attributing to the said-order of detention political animosity, 
extraneous motive and mala fides are misconceived and false and I hereby deny all such allegations.” 
The statutory authority that ordered the detention was the Collector, who was tlie 
"Additional District Magistrate ex-officio. The Government approved of that de- 
tention. After obtaining the opinion of the Advisory Board the Government eventu- 
ally confirmed that order of detention under section 11 (1) of the, Act. Who was 
actuated by bad faith, the affidavit filed in support of the petition made no real 
attempt to specify. In the recent unreported decision of the Supreme Court i in 
Puranlal Lakhanpal v. Union of India*, 5S. K. Das, J., laid down the principle in these 
words : : 
“On the question of mala fides it is not a relevant. consideration whether the activities of the 
appellant (detenu) were liked or disliked, by the authorities concerned. The only relevant consi- 


deration, is if the order of detention Was: made for ulterior purposes or. purposes -other than those 
mentioned in the detention, order." 


None of the grounds specified by the detaining authority > was irrelevant in relation to 
the purpose specified in that order of detention,, dated 98th September, 1957, 

- “ to prevent the petitioner from eee in any manner- prejudica, to the security of the State 
and the maintenance `of public order "* E un EM f 
There is really. nothing before us to substantiate the contention, that apart from 
these relevant factors and independent of the purpose specified in the order of 
detention there was any ulterior-or extraneous‘ pufpose to-be served, which the 
statutory authorities, the Collector and the Government, had in view. ‘When the 
grounds justified the detention of the petitioner, it cannot be said that it was;a case 
of satisfaction on the part of the detaining authoriiy, “patently simulated" see 
Ashutosh Lahiry v. State of Delhi®. +. | : . 
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The learned Advocate-General drew. our attention to.the instructive passages 
in. the judgments of Lord Reid: and Lord: Radcliffe in. Smith v.. East Elloe. Rural 
District Councilt.. At page 762 of the report Lord Reid. pointed out two classes of 
misuse of statutory power, misuse of power in bona ‘fide and misuse of power: in mala 
fide.. After quoting with approval a passage from the judgment. of Lord . Greene, 
M.R., in Associated Provincial Picture Houses, Lid. v. Wednesbury Corporation®, to. expialn 
what would.constitute misuse of power in bona fide, Lord Reid: said at page 763. ~. a 
“A local authority may havé had regard to quite irrelevant considérations or may have’ aéted. 
unreasonably but yet be entirely innocent of dishonesty or malice". NE 
No qüestion:of basing the detention on any irrelevant consideration arises for consi- 
deration in'this case: As we said, every one of the grounds set'out in. the memoran- 
dum was relevant to the specified purpose of the detention. It-was not therefore a 
case of misuse of statutory: power.in bona fide. MUT rg : 


This was. how Lord Radcliffe put it at page. 767 : 


“ Of course, it is well known that Gourts of law have, always exercised a certain authority to 
restrain the abuse of statutory powers. Such powers are not conferred for the private advantage of 
their holders. They are given for certain limited purposes, which the holders are not entitled to 
depart from and if the authority that confers them prescribes, explicitly or by implication, certain 
conditions as to their exercise, those conditions ought to be adhered to.::It is, or may be an abuse of 
power not to observe the conditions. It is certainly an abuse of power to seek to exercise it when the 
statute relied upon does not truly confer it, and the invalidity of the act does not depend in any way 
upon the question whether the person concerned knows or.doesnot know thathe is acting ulira vires” 


That aga would be a case of what Lord Reid called a misuse of power in. bona fide. 
Lord, Radcliffe proceeded to state : w 


** It is an abuse of power to exercise it for a purpose different from that for which it is entrusted.. 
to the holder, not the fess because he may be acting ostensibly for the authorised purpose.” . 


That would be a case of misuse of statutory power in mala fide. 


a USt 


of statutory power either in bona fide or in-mala fide. ps Kum 
The plea in paragraph 12 (d) of the affidavit filed in support or petition was = 


What we have before us, the detention of the petitionér, was not a case of misuse 


EN 


“ One ofthe instances mentioned above, namely, in paragraph 2 (i) is'today the subject-matter 
of the proceedings before the Judicial Sub-Magistrate, Paramakudi. The petitioner along with,eleven 
others has been charge-sheeted in the case under sections 120-B, 302 and,109, Indian Penal Code:- 
the preliminary'charge-sheet was laid on 3rd November, 1957. The continued detention of the 
petitioner at least after the said: date is mala fide and illegal? ^. ` +e o) ] i 


Paragraph t (II) (i) of the grounds of detention, to which referénce was made 
in paragraph 12 (d) of the affidavit, set out : ^" ` i gom 


So f d EN E UE 

- “ On 1oth September, 1957, at the Peace Gonference convened by the Gollector of Ramanatha- 
puram, at Mudukulathur, which was also attended by Sri Thevar, he questioned the leadership of^ 
one Sri Emmanuel, who spoke on behalf of the Harijans and felt insulted that a Harijan should come 
forward and speak on equal terms with him at the Gonference. After Sri Thevar came out of the 
` Gonference, he asked his followers how they hadallowed Sri Emmanuel to become'so important and 
what were they going to do about this affront to him. The very next day.Sri Emmanuel was way- 
laid by a group of Sri Thevar’s followers and murdered. One of the murderers, while cutting -down 

the victim, asked him. how he dared challenge Sri Thévar." . Se ee MON EET 


A:copy.of the charge-sheet referred to in paragraph 12 (d) of the affidavit was made 
available to us by the learned.counsel for the pétitioner. "The. relevant: portion of 
.that charge-sheet, dated 2nd November, 1957, ran: ' = . -« VRO du 14 
. .. “On roth September, 1957, at Mudukulathur A-1 to A-12 (thé pétítioner figured as accused 1) 
* along with others known and unknown, agreed and conspired to do or cause to be done an illegal act, 
to wit, to murder Emmanuel, an offence punishable, under section 302, Indian Penal Gode and in 
purusance of the said agreement and conspiracy, A-2 to A-12 committed the murder of Emmanuel 
at Paramákudi on 11th September, 1957, at about 9-30 p.m. and therefore A-1 to A-12 are ‘liable- 
for an offence under section 120-B, Indian Penal Gode.” ý 
It should be obvious that the allegations in paragraph 1 (IT) (i) of the grounds: 
of detention, the truth of which had been established to the satisfaction of the- 
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‘detaining authority and apparently-to-that of the Advisory Board also,:were different 
from those set out in the charge-sheet. Since that identity of allegations is.not 
established, the further question does not arise -for consideration whether detaining 
the petitioner and simultaneously sübjecting him tto trial in the, criminal Courts on 
the same set of charges would make the continuance of the detention after grd 
November, 1957, mala fide on the.part.of  the.detaining authorities. ` See Thakur 
Prasad Bania v. State of Bihar.* " : p 7 ae M 
-t+ The averments in such-paragraphs (v) and (e) of paragraph 12 of the affidavit 
Were not relied upon by the learned counselfor the petitioner during the arguments 
‘before us in support of the plea, that the exercise of the statutory power of detention 
"was mala fide. ‘There is no substance either in the contentions set-out in sub-para- 
graphs (c) and -(e) of paragraph 12. yt E 

''The charge levelled by the petitioner, that the detaining authorities acted 
mala fide, fails. ~ Mou MS NAM 

The only other question that remains to be considered is whether there was a 
non-compliance with the requirements of section 10 and if there was, whether that 
vitiated the exercise of the statutory power under section 11 (1) of the Act. 
The relevant statutory’ provision in section 10 ran : 

* 19, (1) The advisory Broad shall.......,submit its report to the appropriate Government 

‘within ten weeks from the date of detention. ` E AES 23 
** (2) The report of the Advisory Board shall specify in a separate part thereof the opinion 

.of the Advisory Board as to whether or not there is sufficient cause for the detention of the person 
concerned. ` ae. 0 Ve ier soe 


(8): IER the proceedings of the Advisory Board and its report except that part of 
‘the report in which the opinion of the Advisory Board is specified shall be confidential? 


Section r1 ran: bo EUN 


“Ir, (x) In any cause where the Advisory Board has reported that there is in its opinion 
sufficient case for the detention of a person the appropriate Government may confirm the detention 
‘order and continue the detention of the person concerned for such period as it thinks fit. 


“ (3) In any case where: the Advisory Board has.reported that there is in its opinion no 
‘sufficient cause for the detention of the person concerned, the appropriate Government shall revoke 
the detention order and cause the person to be released forthwith.” — 


-Article 22 (4) of the Constitution requires : 

“No law providing for preventive detention shall authorise the detention of à person for a longer 

period than three months unless— 7 oe i E 
^n (a) an Advisory Board...... has reported before the expiration of the said period of three 
months that-there is in its opinion sufficient cause for such detention." 
‘As the learned Advocate-General pointed out, itshould be clear that section 11 (1) 
of the Act carries out the mandate to the legislature given by Article 22 (4) of the 
Constitution. What section 11 (i) of the Act postulates is what Article 22 (4) re- 
quires, a report of the Advisory Board that there is in its opinion sufficient cause for 
detention. This was not controverted by Mr. Kumaramangalam. 


The endeavour of Mr. Kumaramangalam was to equate the report referred to 
‘in sub-sections (1), (2) and (3) of section 10 and in section 11 (1) of.the Act to.a 
judgment of a judicial or quasi-judicial tribunal where the reasons on which. the 
opinion of the Advisory Board was based were set out. We are unable to accept 
the contention of Mr. Kumaramangalam, that the language of section ‘io of the Act 
warrants the imposition of such a statutory obligation on the Advisóry Board, that its 
opinion should be backed by or be based on a report containing the reasons for its 
opinion. . All thatsection 10 (1) requires is.that the Advisory Board should submit 
its report within the time specified. What that report should contain, section ro (1) 
itself does not' prescribe. - We doubt section 10 (2) draws an apparent distinction bet- 
ween thé report and the opinion of the Advisory Board, which is also reported to the 
"Government. While the opinion has to specify whether or not there is sufficient 
SSS nae DCN I AUR MM ee od a, DAN CN CON CR C CL NR ICE CE CM A C DR Od 
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cause for the detention of the person concerned, even section 10 (2) does not prescribe 
what else the report shbuld contain. Nor does section 10 (3) which guarantees the 
secrecy of the report, but provides for the publication of the opinion of Pine yon, 
Board even if that opinion forms an integral part of the report. . : 


, Mr, Kumaramangalam was right when he pointed out that while-section 11 (2) 
of the Act left no discretion to the Government when the Advisory. Board reported 
that in its opinion there was no sufficient cause for the detentión, “where the Advi: 
sory Bóard reported. that in its opinion there was, sufficient cause for that detention," 
section 1I (1) vested a discretion in the:Government. either to confirm the order of 
detention ‘or to revoke it. But we are not able to accept the further contention of 
Mr.,Kumaramangalam, that before exercising ; the statutory power under section . 
11 (1) of the Act at its discretion, the Government was-bound’to take into account 
both the report and the opinion of the Advisory Board. What both sub-sections 
(1) and (2) of section 11 require of’ the Government is that it should congider the 
opinion of the Advisory Board reported to it by that Board. It certainly could not be 

` urged that where factually thére'was no reportapart from the opinion reported to.the 
Government but the Advisory Board reported that in its opinion there was'no suffi- 
cient cause for the detention, the Government could ignore the opinion and treat it 
as non estin law. Itis the opinion of the Advisory Board. that is relevant both under 
sub-sections (1) and (2) of section 11, the opinion of the Advisory Board reported 
by that Board to the Government. If the report, independent of the opinion is not 
what the Government is bound by law to consider either under section 11 (1) or 
under section 11 (2) of the Act, the further question of what the report should contain 
to satisfy the statutory requirements cannot arise for consideration. The language 
‘of section 11 (1)-in our opinion, gives no indication of what.the “report” referred toin 
sections 10 (2) and 1o (3) of the Act should contain. 


Besides, how is the Court to deal with-a plea, that the contents of the report did 
not conform to the statutory requirements, assuming for a moment that Mr. Kumara- 
mangalam was right in equating a report to a judgment or a speaking order of a 
tribunal. Section 10. (3) of the Act guarantees its secrecy. ‘The report is confidential 
even from the Court. ‘The Court is not entitled to examine the report even to verify 
whether itsatisfies what section 10 requires. That, in our opinion, is more consistent 
with the view, that the legislature did not intend to specify what the report should 
contain. All that the legislature provided for was that there should be-no ambiguity 
about the opinion of the Advisory Board reported to the Government. As we 
understand section 11, even the factual existence of a report, apart from the opinion 
of the Advisory Board reported to the Government, is not a, condition precedent to 
the exercise of the statutory power vested in the Government by section 11 (1). 
There is certainly nothing in section 10 or in section 11 of the Act that, required the 
Advisory Board to submit to the Government the reasons for the opinion, which 
section 10 (2) requires the Board to report to the Government. z 


In the present case what was marked as Exhibit IV. and annexed to the counter- 
affidavit of the: Chief:Secrétary that was filed ‘on behalf of the-first-réspondent the 
Government was a copy of the. opinion: of the Advisory Boatd that was reported to the 
Government. That was headed ‘ ‘Report of the ‘Advisory. Board under section 11 of 
the Preventive Detention Act IV of 1950”. What was marked Exhibit, V was another 
annexure to'the counter-affidavit. ‘That letter was a report to the Government. of 
the proceedings of the Advisory Board which ended with the sentence “The report 
of the ‘Board duly signed by: all the members is sent separately ". . The Advisory 
Board was apparently: of the view that the opinion is reported to the Government 
was its “report”. ‘The learned Advocate-General was, in our opinion, well founded 
in his contention, that factually that-letter itself (Exhibit V) ‘was report within the 
meaning of sections .10' (2) and 10 (3), whatever. might have been the. view taken 
by the Advisory Board itself. He was'equally well founded in:his further submission, 
that the guarantee of secrecy secured by section 10 (3) of the Act applied to that letter 
also, and that the Govenment would have acted with-statutory propriety had-they 
withheld from the Court a copy of that letter Exhibit V. The learned Advocate- 
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General represented that, while the Government was.réady to furnish the Court any 
information that the Court desired or called for, both the Coufrt:and the Government 
were bound to ensure the secrecy guaranteed by:section 10 (3) of the Act. Whether 
or not the Court can ascertain whether there was factually a report apart from the 
opinion of the Advisory Board, the Court is not, in our F ODIBIOR, conted: to ` examine 
the contents of the report for any purpose. 7 


We shall assume that apart from Exhibits IV and y. which were i andcked to the 
counter-affidavit of the Chief Secretary, there was no further communication at that 
stage from the Advisory Board to the Government. Still, factually it would not be 
correct to claim that apart from the opinion reported to the Government under Exhi- 
-bit IV, there was no ‘report’. to the Government. We have already pointed. out 
that the real statutory „obligation laid on the Advisory Board is to report its 
opinion to the Government, "There is no further statutory: obligation to report to 
the Government the reasons for that opinion. The Advisory Board is not bound by 
law to discuss in any report the merits of the case referred to it, for example, the 
evidence for and against each of the 'grounds'for the detention as specified by the 
detaining authority, before the Advisory Board reports its opinion to the Govern- 
‘ment. In the case before us there was nothing to show that thé Advisory Board acted 
in contravention ofthe requirements of section 10,0f the Act. The Governnient acted 
on the opinion of the Advisory Board reported to it.” That satisfied the require- 
‘ments of section 11, (1) of the Act. There was not even any procedural error in the 
exercise of the statutory power by the Government under section 11 (1) of the. Act. 


On none of the grounds urged by the learned counsel. for. the. petitioner is the 
order of detention, confirmed by the Government by its order, dated 22nd Novem- 
ber, 1957, liable to be set aside. We have only to add that the learned counsel for 
the petitioner did not press the objections set out in paragraph 12 (a) of the affidavit 
filed in support of the petition. We have already pointed out that the learned 
counsel did not rely either on paragraphs 12 (c) and 12 (e) of that affidavit. 


The rule nisi is discharged and the petition is dismissed. 
R.M. : "Petition. dismissed. 


IN^THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jones RAMASWAMI. . 


Veluchami (07 a. Accused. . 


Madras Borstal Schools Act (V of 1926), section 7 (1) and Criminal Procedure Code ( V of 1898) ? section 
349-——Submission of records by a Magistrate under—Difference between. 


Under section 349 of the Gode of Griminal Procedure a Magistrate of the second or third class 
can submit the proceedings to the District or Sub-Divisional Magistrate to waom he is-subordinate 
only under two circumstances, viz., (1). where the punishment to be inflicted is different in kind from 
that which he is empowered to inflict and (2) the punishment which ‘the offence deserves is more 
severe than the one which he is empowered to inflict’ It is open to the Magistrate to whom the pro- 
ceedings are submitted, if he thinks fit, to examine the parties or witnesses and come to his own con- 
clusion regarding the conviction itself and pass the appropriate sentence or order. But in cases of 
submission of records under section 7 (1) of the Madras Borstal Schools Act it is the duty of the  Magis- 
trate who submits the records to find the accused guilty and transmit the records without passing any 
sentence. In such cases it is open to the Magistrate to whom the records are sent to make enquiries 
and come to his own conclusion only as regards the sentence, viz., whether the adolescent offender 
should be detainéd in a Borstal School or not. As regards the finding of guilty, hei is | bound by the 
opinion of the Magistrate who transmitted the records. + 


Case referred for the Orders of the High Court under section 438 of the 
Criminal Procedure Code by the District Magus 3. a RR in his letter, 
dated gth December, 1957. 


` The Public . ;Prosecutor (P. S.. Kailasan) on' behalf of the State. 
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The Court made, the following 3 s 


Orver.—This is an unnecessary reference made by the District’ Magistrate, 
“Tirunelveli, in the following circumstances. l wi. 


One Veluchami, an adolescent offender, was tried by the Sub-Magistrate, 
“Tuticorin, for an offence under section 379, Indian Penal Code, in C.C. No. 2794 
-of 1957. The accused pleaded guilty. On a reference made to the District Pro- 
bation Officer to enquire into the antecedents of the accused, the latter reported 
‘that the accused had criminal propensities and that institutional treatment would 
be beneficial to him in view of his tender age and criminal tendencies. ` The medical 
evidence shows that the accused is 18 years of age. The Sub-Magistrate, who was 
not:empowered under the Madras Borstal Schools Act, submitted the records to 
‘the Sub-Divisional Magistrate, Tuticorin, for necessary orders under section 8 of 
the Act. The Magistrate unwittingly or out of ignorance added section 349, Cri- 
zminal Procedure Code, also in submitting the reference. 


The Sub-Divisional Magistrate, to whom the records had been submitted, 
~went into the records and found that it is a fit case for detaining the adolescent 
-offender in the Borstal School. Therefore, he ordered his detention in the Borstal 
School, Palayamcottai, for a period of three years. 


This unexceptional order is the subject-matter of this reference made by the 
District Magistrate, because the District Magistrate conceived that the reference 
:should have been made under section 349, Criminal Procedure Code and once such 
a reference was made, it was open to the Sub-Divisional Magistrate, Tuticorin, to 
-go into the whole matter and come to the conclusion as to whether the accused should 
be convicted or even acquitted. In other words, the District Magistrate found 
fault with the Sub-Divisional Magistrate, Tuticorin, for the view held by him that 
. if such a reference under the Madras Borstal Schools Act is made he can only pass 
«sentence or order as might have been passed if such an adolescent offender had been 
orginally tried by him. In this connection the term, ‘ adolescent offender’ has 
"been defined in section 2 as meaning any person who has been convicted of any 
-offence punishable with imprisonment, etc. 


There i: a vital distinction which has been overlooked by the learned Dis- 
‘trict Magistrate regarding section 349 and section 7 (1) of the Madras Borstal 
_:Schools Act. Under section 349, Criminal Procedure: Code, a Magistrate can send 
records only under two circumstances : (1) Where the punishment to be inflicted 
-is different in kind from that which he is empowered to inflict and (2) the punish- 
ment must be more severe than that which he can inflict. Vide 1953 M.W.N. 
(Criminal) 145; It is a well-settled principle that a Magistrate in submitting the 
-proceedings under section 349, Criminal Procedure Code, cannot express that he 
“has convicted the accused. Vide Paglakahar v. King-Emperor?. It is for the Magistrate 
.to whom the proceedings are submitted, if he thinks fit, to examine the parties and 
-recall and examine any witness who has already given evidence in the case and to 
‘call for and take any further evidence and pass such judgment, sentence or order in 
the case as he thinks fit, and as is according to law. In other words, it is open to 
'the Magistrate to whom the records are submitted to come to his own conclusion 
"regarding the conviction itself and then pass the appropriate sentence or order. 


On the other hand, section 7 (1) ofthe Madras Borstal Schools Act lays down 
that when any Magistrate not empowered to pass sentence under this Act is of 
-opinion that an adolescent offender who is defined in section 2 as any. person who 
“has been convicted of any offence, etc., is a proper person to be detained in a Borstal 
:School, he may, without passing sentence, record such opinion and submit his pro- 

-ceedings and forward the adolescent offender. In other words so far as the finding 
‘of the accused guilty is concerned, that is done by the Magistrate who submits the 
records. On receipt of these records, section 7 (2) states that the District Magis- 
"trate to whom the proceedings are so submitted may make such further inquiry 
us any) as he ien think fit and may pass such sentence or order dealing with the 
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case as he might have passed if such adolescent offender had originally been tried 
by him. -In other words, in regard to the sentence, namely, the detention, it will 
be open to the District Magistrate to enquire and come to his own conclusion, but 
he cannot go behind the finding of guilty and the conviction resulting therefrom. 
His function is confined only to giving of sentence, namely, detention in the Borstal 
School or otherwise by way of imprisonment or fine or both or binding over, etc. 

The net result of this analysis is that the procedure adopted by the Sub-Divisional 
Magistrate, Tuticorin, is irreproachable and there is no necessity for this reference. 
This reference is rejected. If the learned District Magistrate has circularised as 
is implied in the reference thatit is open to the Subordinate Magistrates not em- 
powered under the Borstal Schools Act, and the Children Act, to submit reference 
only under section 349, Criminal Procedure Code, that circular will stand cancelled. 
R.M. ——— Reference. rejected. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAMASWAMI. 


Raghava Reddy ; x: ..  Pelitioner* 
v. i 
Kanniappan and others E .. Respondents. 


Criminal Procedure Code (V of 1898), section 439— Revision against acquiital—Application for excusing 
delay in filing— Notice to accused—If essential. 

An application for excusing delay in filing a revision case against the acquittal of the accused 
may be disposed of without giving notice to the accused. Though there is no limitation prescribed 


for revision the practice of the Madras High Gourt is regulated by rule 185 of the Griminal Rules of 


Practice requiring an application to excuse delay if a revision petition is preferred after a delay of 
go days. If the reasons to excuse delay put forward are acceptable, the Court will entertain the appli- 
cation and admit the revision. 


In application to excuse delay on the border line the help ofthe opposite party would be 
welcome and necessary to resolve the doubt felt in the mind of the Judge. 


Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to excuse the delay in filing Criminal 
R.C. No. 870 of 1957 in. the High Court to revise the Judgment of the Court of the 
Session of the Chingleput Division in Case No. 14 of the Calendar for 1957. 


A. Jagannatha Rao, for Petitioner. 

V. Somasundaram, for Respondents 1 to 10. 

C. K. Venkatanarasimham, for Respondents 11 to 21. ` p^ 

V. V. Radhakrishnan, for the Public Prosecutor (P. S. Kailasam), on behalf of the 
State. i , . : 


The Court made the following "d ` i 
OrDER.—This Criminal Revision Case is preferred against the acquittal of the 


accused. In this case no doubt notice has been given, and I have looked into the: 


application for excusing the delay after hearing the other side. The delay is 2 
days after excluding the time for obtaining the copies. The affidavit discloses 
sufficient circumstances for excusing the delay. But incidentally the point that 
arises for determination is whether the extreme position taken by the learned advo- 
cate for the respondent, namely, that such an application for excusing delay cannot be 
disposed of without giving notice to the accused in this Revision Petition filed under 
section 439, Criminal Procedure Code, is really well founded. The power of revi- 
sion can be exercised both suo motu and on being moved ori behalf of the aggrieved 
party. It is a paternal and supervisory jurisdiction. Its object is to correct mis- 
carriage of justice, errors, etc. Section 439, Criminal Procedure Code itself does not 
contain any provision either express or implied for giving notice to the opposite 
a aR A A a E M d 
* Gr. M. P. No. 1273 of 1957 and 14th February, 1958. 
Gr: R. G. No. 870 of 1957. . 
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party. Therefore, the Igarned advocate falls upon rule 185 of the Criminal Rules of 
Practice. Butall that the rule requires is that where a revision petition is preferred. 
after a delay. of go days, an application to excuse the delay should also accompany 
it setting. forth the circumstance under which the delay should be excused, so that 
the Judge might make up his mind as to whether the circumstances are sufficient for 
him to excuse the delay and admit the Criminal Revision Petition and issue notices. 
to the opposite party and the Public Prosecutor. In application to excuse delay 
on the border line the help of the opposite party would be welcome and necessary: 
to resolve the doubt felt in the mind of the Judge. The Criminal Rules of Practice: 
also do not contemplate issue of notice. Section 5 of the Limitation Act applies to- 
appeal and certain specified applications to which section 5 is. made applicable. _ 
Section 439, Criminal Procedure Code, is not one’such specified. enactment. There. ` 
is'no limitation prescribed by law for revision. ‘It is however most undesirable that 
a question ofrevision hould be allowed to be unduly delayed. ; an application should. 
be made at the earliest possible moment. But the rule is.not an inflexible one and. 
the High Court in exceptional cases will depart from it. The practice of this Court: 
is regulated by rule 185. - But in ‘special’ cases this Court entertains such applica-- 
tion if the reasons to excuse delay set out in the accompanying petition are acceptable: 
and there are merits otherwise to admit the revision also. The principles will be: 
found elaboratelydiscussed in the A.I.R. Commentaries on the.Limitation Act, Third. 
Edition; section 5, page 171 and following and A.I.R. Commentaries on the Criminal ` 
Procedure.Code, Fifth Edition; Volume 4, section 439, N.42, Limitation for Revision. 
In this case notice has been issued, probably because, at that stage it felt that the: 
opposite party might be able.to assist and throw light upon the contents. of the- 
application to excuse the delay. -In the event it is found that the circumstances set : 
out make out a case for excusing the delay. Therefore, the application for excusing: 
the delay is allowed and the Criminal Revisian Petition making out a.case for being. . 
admitted is admitted. The Criminal Revision Cases will.be.posted in the usual. - 
course for disposal according to law. . : 


KS. oe, d ` Petition allowed 
7s "IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
tU. 777 s 7 PRESENT :— MR. Justice RAMASWAML.: gem 


Veerappa Gramani ' O `na Petitioner. * 


Criminal Procedure Code (V of 1898), sections 207-A and 251-A—Duty ofi prosecution to furnish accused" 
with copies of statements and documents referred to in section 173 (4)—Scope. . 
Under the amended Gode of Criminal Procedure copies of statements and documents referred to. 
under section 173 (4) of the Gode have to be furnished to the accused in all cases where there ‘ was 
police investigation under Ghapter IV and this is to be done before the commencement of inquiry or- 
trial.’ But while thefe are provisions in ‘section 207-A (3) and section 251-A (1)' requiring the 
Magistrate to satisfy himself that the documents referred to under section,173 had been furnished: to ` 
the accused before commencement of committal enquiry or warrant-case there is no such correspond-. 
ing provision with regard to the trial of summons cases. - pp dE 
But the difference does not mean much, because the accused can always bring to the notice of 
‘he Magistrate even in a summons case that the provision in section.173 has not been complied with - 
and it would then be the duty-of the Magistrate to see that itis complied with before proceeding 
further with the case. . ALS ý i g. 
Where the accused voiced no grievance before the Magistrate of not being supplied with copies. 
-of the statements and dócuments and in fact pleaded guilty for an offénce "cue inm aA er 
of Madras Gity Police Act he cannot on appeal sustain a plea as to the failure to furnish him with- 
such copies. - goa. e E" SMS s = 
Petition under sections 435 and 439 of the Code of Criminal Procedure; 1898, - 
praying the High Court to revise the’Order of the VII Presidency Magistrate, of the 
Court of Presidency Magistrates, Egmore, Madras, dated 23rd. January; 1958 and. 
made’ in C.C. No. 781'0f 1958. ^ .-— oo . VEL. Du 
S; Ratnaswami, for’ Petitioner. . i P. 
" "The Public Prosecutor (P. S. Kailasam), on behalf of the State.. ` js 
MET A : 
* Gr. R. G. No. 71 of 1958. 6th March: 
(Gr. R. P. No. 68 of 1958). $ ng March; 1958.. 
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The Court made the following . 


Orver.—The accused pleaded guilty before the VII Presidency Magistrate 
for an offence under section 49-A (3) of Madras City Police Act in that he received 
bets on New York Cotton prices on 22nd January, 1958, at 7-30 P.M., at Muthiah 
Movdali Garden, Ice House. 


The prosecution had cited four witnesses to speak to these facts and the seizure 
of Rs. 4 cash, 12 betting slips bearing the letter M, a small pencil and a carbon 
slip. ] 

The accused, apparently realising the overwhelming evidence against him, has 
pleaded guilty after the charge was explained to him, and he having done so, only 
the extent and legality of the sentence alone is open for consideration. 


The point taken that the accused was not furnished with copies of statements and 
documents in police investigation under section - 173 (4), rimal, Procedure 
Code, is without any substance. 


Under the amended Gode, copies have to be epad and furnished to accused 
in all cases where there was police investigation under Chapter IV and this should. 
be done before the commencement of inquiry or trial. Butwhile there are provisions. 
in section 207-A (3) and section 251-A (1) requiring the Magistrate to satisfy him- 
self that the documents referred to under section 173 had been furnished to the accus- 
ed before commencement: of committal enquiry or warrant case there is no such. 
corresponding provision with regard to the trial of summons cases. 


But the difference does not mean much because the accused can always bring, 
it to the notice of the Magistrate even in a summons case that the provision in section 
173 has not been complied with and it would then be the duty of the Magistrate to. 
see that it is complied with before proceeding further with the case. 


In this case, there is no reason to believe that copies of the documents and state- 
ments were not furnished by the police, and secondly, the accused voiced no grie- 
vance of not being supplied with capies of the statements and documents and, in 
fact, he pleaded guilty. 


It is only now, having been Seneca and sentenced to six wees imprison- 
ment for which apparently he did not bargain, the accused has thought up this non- 
furnishing of copies before the VII Presidency Magistrate. There is no substance 
in this point. 


But the accused is said to be a lame shop-keeper with a large family. By send- 
ing him back to jail, we would be depriving that family ofits bread-winner. On the 
other hand, a sharp fine, and as the offence involves a breach of the peace, because 
legitimately, all citizens with a civic consciousness would, when they see this 
blatant gambling, be provoked to commit a breach of the peace, a binding-over 
under section 106, Criminal Procedure Code, would also be appropriate. 


In the result, the sentence is reduced to the periodfof imprisonment already 
undergone and a fine of Rs. 50 imposed; in default, two weeks’ rigorous imprison- 
ment. Time to pay the fine six weeks. In addition, the accused will execute a. 
bond in a sum of Rs. 50 before the VII Presidency Magistrate within’ ten days. 
from the date of this order binding himself to keep the peat and bé of good. 
behaviour for a period of six months. 


K.S. .. Sentence reduced., 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUsrice, RAMAswAMt. 


K. S. M. Guruswami Nadar .. Pelitioner* 
v. 


Municipal Health Officer, Coimbatore Municipality .. Respondent. 
Madras Districts Municipalities Act (V of 1920), section 249 and Schedule V (j)— Place '—Meaning 
of —Hotel business carried on in buildings bearing different door numbers—One license for business—1f sufficient. 


The effect of section 249 read with Schedule V (j) of the Madras District Municipalities Act is 
that a person who is carrying on any business requiring a license under the Act should take out a 
license and pay the prescribed fee. If a scheduled business requiring a license is carried on in the same 
place consisting of several contiguous buildings, but for which different door numbers have been given 
it cannot be said that more than one business is carried on in more than one place attracting a separate 
license fee for each of the door numbers. The word ‘ place’ connotes a particular point or portion, 
of space specially occupied or belonging to the thing under consideration. The issue of a licence 
under the Act relates to the business. The position will be different if the same business is carried 
on in seyeral non-contiguous places. 


Petitions under sections 435 and 439 of the Code of Criminzl Procedure, 
1898, praying the High Court to revise the Judgment of the Second Class Bench 
of Magistrates, Coimbatore, in C.C. Nos. 2462 and 2640 of 1956 respectively. 


S. Mohan Kumaramangalam:íor Vedantham Srinivasan, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), for the State. 


The Court made the following 


Orver.—These two Revision Cases relating to prosecutions in respect of 
two different years of assessment raise an interesting point. 


The facts can be easily followed if we take on. hand the sketch marked as 
Exhibit P-10 in the lower Court, annexed to this judgment for reference. 


Door Nos. 340 and 341 in Raja Street in Coimbatore.are involved. Door No. 
341 belongs to a Nadar gentlemen and Door No. 340 belongs to a Mohammadan 
gentleman. The area covered constitutes one place as will be seen from the annexed 
sketch, comprising these premises. The Nadar gentleman is running a hotel 
under the name of Bangalore Briyani Hotel. 'The Municipality wanted him 
to take out two licences for running this Hotel at the maximum fee of Rs. 200 for 
Door No. 341 and at the rate of Rs. 150 for Door No. 340. This owner of the Hotel 
aid Rs. 200 and disclaimed his liability to pay-Rs. 150. Therefore, he was prosecu- 
ted before the Second Class Bench of Magistrates, Coimbatore, which singularly is 
ill-adapted for hearing cases of this nature involving a point of law. The net 
result was a totally incomprehensible judgment and the conviction of the 
hotel-keeper and a direction to him to pay the two sets of amounts claimed by the 
Municipality and a fine of Rs. 10 in each case. Hence these revision cases by the 
convicted hotel-keeper. 


Therefore, we have got to construe.now section 249 of the District Municipali- 
ties Act and clause ( 7) of Schedule V thereto. Section 249 states that the Council 
may publish a notification that no place within municipal limits shall be used for 
any one or more of the purposes specified in Schedule V without the licence of the 
executive authority. Clause (j) of Schedule V mentions among other businesses, 
a hotel. The point which arises for determination is what is the definition of a 
“Place” ? 


The contention on behalf of the Revision Petitioner by his learned advocate is 
-that the rationale behind the levy is the business that requires a licence and not the 
"premises in which the business is carried on, and which may be composed of more 
than one door number. 


*C.R.C. Nos. 629 & 630 of 1957. 15th March, 1958. 
(C.R.P. Nos. 613 & 614 of 1957). 
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On the other hand the contention of the learned Publis Prosecutor was that if 
a person carries on business in more than one door number belonging to different 
persons, it would constitute different places and therefore, that person will have to 
take out licenses for all the places so gainfully used. 


On a consideration of all the circumstances, I have no doubt in my mind that 
the interpretation which is sought to be put by the learned Public Prosecutor is a 
forced one. The word “place”, as can be seen from the various lexicons, connotes a 
particular point or portion of space, especially that part of space occupied by or 
belonging to a thing under consideration. It will connote an occupied situation or 
buildings ; space regarded as the abode or quarters ; a manufacturing place; his 
place of business. ‘This is the definition given of ‘ ‘place” i in all the standard lexi- 
cons of which it is enough to mention Funk and Wagnalls “New Standard Dictio- 
nary” and the “Shorter Oxford English Dictionary.” The accent in the issue of 
licence must also be on the business, like that of a hotel which is being carried on. 


In other words, the proper construction of section 249 read with Schedule V of 
the Madras District Municipalities Act is that the person who has occupied a place 
within the ambit mentioned above and carrying on a business thereof the descrip- 
tion mentioned in Schedule V, should have to take out a licence and pay fee pro- 
portionate to the services rendered by the Municipality and which is fixed according 
to the table and which in this case would be a maximum of Rs. 200. It would bea 
forced interpretation to say that because the businéss is carried on in the same 
place but for which different door numbers have been given, it should be immediately 
construed as more than one business in more than one place. One could understand, 
if for instance a portion of the place comprises of several door numbers and business 
is run in one portion and another portion is used as a residence, the Municipality 
can levy a licence fee for that portion in which the business is run and they can also 
levy residential assessment. In fact such a contingency will not arise even in this 
case because the licence fee is over and above the house-tax. This fortifies all the 
more the contention of the learned advocate for the petitioner that the unit for which 
the ae fee has to be levied is the business i in a place, irrespective of the door 
numbers 


This controversy was also the subject-matter of the suit O.S. No. 1099 of 1953, 
District Munsif’s Court, Coimbatore, wherein the levy imposed by the Municipality 
was considered to be illegal and unreasonable. ; But the decision of the learned 
District Munsif turned on another point, viz.. , “Whether. what was. imposed was. 
tax or a fee.” 


The net result of this analysis is that the convictions cannot be upheld. They 
will have to be set aside and the sentences of fine also should be set aside. They are 
accordingly set aside. In regard to the licence fee, even before the filing of the 
complaints the petitioner has paid Rs. 200 and after the convictions he has paid. 
Rs. 150 in each case. The petitioner will be entitled toa refund of these fees paid, 
after his conviction. 


Before parting with this case, the learned Public Prosecutor wants me to make 
it clear that if the same business is carried on in several places like for instance a. 
hotel being 1un in different streets or even across thestreet or even in non-contiguous 
places, licence fee can be collected for the businesses carried on in the several places. 
I find no difficulty in’ making this clarification because if they are not situated in. 
the same place, naturally they' will be liable'to take out as many licences as the: 
places in which the business is‘ carried on. 


RM. | S Petitions allowed. 
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- IN'THE HIGM COURT OF JUDICATURE AT MADRAS. 


TG ' — PneseNT :—Mr. Justice SOMASUNDARAM. "EM 
Swamiappa Mudaliar oy eS ~ ; .. Pelitioner* 
i U. B " A 7 ` . "m $ . c 

K. Ri Ponnammal and -another .. Respendents. 


` Madras Buildings Lease and Rent Control Act (XXV of 1949) and Criminal Procedure Code (V of 1898), 
section 476—Leave to prosecute for an offence relating to documents filed before Rent Controllor—Leave einer = 
Remedy of party—If by way of civil or criminal revision. : 


Where a party applies to the Rent Controller for prosecuting a person for filing a T docu- 
ment in proceedings before him and the Rent Controller refuses to initiate proceedings the remedy 
of the party is to appeal to.the Civil Court and apply in revision to the High Court under section 
115, Givil Procedure Code, as the matter relates to proceedings before a civil Court, and a civil 

ourt does, not cease to be so when considering an application under section 476, Criminal Proce- 


dure Code. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of Session of Coimbatore, 
dated 12th August, 1957 and made in Criminal Appeal No. 132 of 1957 (preferred 
against the order of the Court of the Executive First Class Magistrate, Erode, in 
M. c No: 4 of 1957). 


A. Ramaehandran, for Messrs: Row and Reddy, for Petitioner. 
A. 'R. Ramachandran, for Respondents. 


The Public Prosecutor (P.-S. Kailasam), on behalf of the State. 
The Court made the following 


OnpEn.—This is a revision against an order of the Rent Controller refusing 
to file a complaint under section 476, Criminal Procedure Code, in respect of a 
receipt filed before his Court. In the application by the respondent to evict the 
petitioner herein two grounds were urged: (1) arrears of rent, and (2) sub-letting. 
On the ground of sub-letting the petitioner was evicted. The Rent Controller 
also gave a finding that there was a default in payment of rent. With regard to 
this default in payment of rent, the counterfoil of the receipt book produced by the 
respondent is alleged to contain some alterations on which the tenant, who has 
been evicted, seeks to prosecute the landlord. The Rent Controller dismissed the 
application on the ground that it was not expedient in the interests of justice to 
lay a complaint. An appeal was then preferred to the Sessions Court. The 
Sessions Court also dismissed the PPa The present revision is against that order 
of the Sessions Court. a 


The learned advocate, who appears for the respondents takes a preliminary 
objection to the maintainability of this Criminal Revision Petition om the grourid 
that it was a Civil Court which dealt with the application for eviction, and as such 
the appeal should have been laid before the Sub-Judge, Coimbatore; and the 
revision, if any, here should have been filed as a Civil Revision Petition. . This 
procedure was not followed in this case, and therefore this petition does not lie on: 
the criminal side. The decision of a Full Bench of this Court in Kumaravel v.. 
Shanmugha1, i. clear on the point that a Civil Court does not cease to be a Civil 
Court when it is considering an application made to it under section 476, Criminal 
Procedure Code and that a revision ought to be.filed only as a Civil Revision 
Petition under section 115 of the Civil Procedure Code. . The preliminary objection 
is.upheld and the petition is dismissed. 


R.M. ———— Petition dismissed. 


* Cr. R. C. No. 806 of 1957. * 24th March, 1958. 
(Cr. R. P. No. 783 of 1957). 
(grd Chaitra, Saka, 1880. 


1. (1940) 1 M.L.J. 719 : LL.R. (1940) Mad. 762 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice, PANCHAPAKESA ÁYYAR. 
Kathaperumal Pillai .. Petitioner* 
v. PS VES 
Rajendran and another .. Respondents. 


3 
Hindu Law—Promissory note by a member of a joint family for the expenses of his own marriage—Liability 
‘of the other members of the joint family therefor. 


. . The expenses of the marriage of an adult male Hindu has to be met from his own share in the 
joint family property. Where the promissory note has been executed by the member who marries, 
the share of the other members of the joint family cannot be made liable therefor. That the marriage 
‘was a “ self-respect " marriage, is not relevant. ; 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
ithe decree of the Court of the District Munsif of Tiruvarur, dated 24th September, 
11956 and passed in S.C.S. No. 469 of 1956. 


K. Raman, for Petitioner. 
K. S. Naidu and V. S. Gopalaraman, for Respondents. 
“Lhe Court delivered the following 


_jupcmenr.—This is a petition filed by one Kathaperumal Pillai, the plaintiff 
in S.C.S. No. 469 of 1956 on the file of the District Munsif of Tiruvarur, for revising 
ithe judgment and decree of the learned District Munsif granting a decree only 
against the first defendant and dismissing the suit as regards defendants 2 and 3, 
his brothers. 


The facts were briefly these : Kathaperumal, the petitioner advanced Rs. 240 
on 20th August, 1954, to the first defendant, the manager of the joint family consis- 
‘ting of three brothers and mother, for the marriage of the first defendant, who had 
weached the age of 25, and had decided to marry and had decided further that he 
should marry in the “ self-respect fashion without the usual religious ceremonies. 
As the sum was not repaid, the petitioner sued all the three brothers, the three 
‘defendants for recovering Rs. 266-3-0 the amount lent with interest thereon. Defen- 
dants 2 and 3 contested the suit, stating that they were not bound to pay the suit 
amount, and that the first defendant alone would be liable for it, the entire amount 
‘having been spent for his marriage and there being no need to spend a pie more than 
his share in his family properties on his marriage. They added the marriage was 
also celebrated in “self-respect” fashion, and that they strongly objected to it, 
and that the Dhármasastras, providing for marriage expenses would not-apply to 
such ‘‘ self-respect” marriages, and that these marriages should also be cheap. 
The learned District Munsif, who was a Muslim perhaps not well-acquainted 
with Hindu joint families, held that the three brothers would not form members 
ofa joint Hindu family because they lived and worked in different places, and owned 
only a joint family house in common, and had by accident not effected a partition. 
He dismissed the suit against the defendants 2 and 3, though without costs, on the 
ground that the first defendant alone derived benefit, by his marriage, and his 
‘share was ample for such a purpose, and there was no need to make the other two 
ibrothers contribute towards it. 


> 


^ 


.I have perused the records and heard the learned counsel on both sides. Mr. 
Raman, learned counsel.for the petitioner urged that the learned District Munsif 
was wrong in holding that the three brothers weré not members of a Hindu joint 
family simply because they lived and worked in different places, and owned only 
a house in common, and had by accident not effected à partition. Mr. K. S. Naidu, 
learned counsel for defendants 2 and 3, who alone contested the suit, the first defen- 
dant having remained ex parie, did not contest this contention of Mr. Raman, as 





= 
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indeed it could not bę contested. But he urged that on merits there was no case 
made out for granting a decree against defendants 2 and 3. Firstly, he urged 
that the marriage of an adult male Hindu, of the right age of 25, and with *'self- 
respect ” sentiments like the first defendant, ought to have been celebrated at his 
own expense from his own share, and that there was no warrant whatever for making 
the shares of defendants 2 and g in the joint family house, the only joint family 
property, liable for such a purpose. I agree. The marriage of a daughter of a 
Hindu has been held to be far more obligatory than the marriage of a son. Even 
such a marriage has to be celebrated by the incurring of only expenses within reason- 

. able limits. For the marriage of an adult man like this, it will be unthinkable to 
spend more than his entire share in the family property and saddling the share 
of the other brothers who have to meet the expenses of their own marriages, and 
who have never been parties to the promissory note which was executed only by 
the first defendant. It is not even the case of the petitioner that he looked to defen- 
dants 2 and 3 also for payment, or that defendanzs 2 and 3 asked him to go ahead 
with the loan, stating that they too will be liable for it. The petitioner got a decree 
against the first defendant and his interest in the family house, and other properties, 
if any. He cannot in reason ask for a decree against defendants 2 and 3. The 
marriage was said to be a “ self-respect” marriage and should not have been cele- 
brated on an extravagant scale. There is no doubt, no absolute standard for 
extravagance, as urged by Mr. Raman, but it is measured with reference to the 
family property. When the first defendant had only a one-third share in the joint 
family house as his sole property, where was the reason for him to spend anything 
more, on his marriage ? Even to spend his entire share in the family property 
on his marriage, without reserving anything for the expenses of the household 
after marriage, sounds imprudent. But that is the first defendant’s own lookout. 
Anyway, defendants 2 and 3 were rightly held by the lower Court to be not liable 
for this debt. 


The second ground urged by Mr. K. S. Naidu, namely, that the marriage 
was a “ self-respect”? marriage, is not relevant. Though the Dharmasastras never 
speak of “ self-respect marriages, any valid marriage will be equal to any other 

_ valid marriage for purposes of making provision from joint family funds, wherever 
it can be indented upon. Indeed, Kautilya, in his Arthasastra, has said 2,200 years 
ago, that any marriage approved by any custom of a community, and not injurious 
to any others must be approved by the State, and held to be a valid marriage. So 
nothing turns on his marriage being a “ self-respect? marriage or Vedic marriage, 
or a caste marriage celebrated in orthodox fashion. 


It follows that this Civil Revision Petition deserves to be dismissed, and it is 
hereby dismissed; but, in the circumstances, without costs. 


V.S. S - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


; PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 
: Subbaratnam Iyer .. Petitioner* 


v. ^ 
Pattavarthi Moopan ' .. Respondent. 


. Madras Cultivating Tenants Protection Act (XX V of 1955), section 6-A—Scope—Transfer of proceedings — 
Finding whether a person is a cultivating tenant or not— Jurisdiction of the Civil Court and the Revenue Court. 


Under section 6-A of the Madras Gultivating Tenants Protection Act if the Givil Gourt is satisfied 
prima facie that the defendant is a cultivating tenant then it has to transfer the proceedings to the 
“Revenue Gourt which alone has to go into the question fully and give the finding on its own reasons. 
“The Givil Gourt need not give a final finding and indeed it has no jurisdiction to do and that finding: 
~s not binding upon the Revenue Gourt. 





s *G.R.P. No. 537 of 1957. : 6th January, 1958. 
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: Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif, Karur, dated 24th iao 1956 
and made in I.A. No. 991 of 1955 in O.S. No. 158 of 1955. 


K. S. Desikan and K. Raman, for Petitioner. 
Swamikannu for K. Narayanaswami Mudaliar, for Respondent. 


The Court delivered the following 

Jupcment.—-This is a petition by. one Subbaratnam Ayyar for revising and 
setting aside the order of the District Munsif of Karur, in I.A. No. 991 of 1956, in 
Original Suit No. 158 of 1955, transferring the suit filed by the petitioner for an 
injunction against the respondent Pattavarthi Moopan to the revenue Court under 
section 6-A of Act XIV of 1956, acting on a prima facie presumption that the 
respondent, who was originally cultivating the land, would be a “ cultivating tenant". 


I have perused the record and heard learned counsel on both sides. Mr. 
K. S. Desikan, learned counsel for the petitioner, urged that the respondent was 
only a waramdar, akin to a mattu-varamdar, and would not be a “ cultivating 
tenant ", and that the lower Court erred in holding him to be a cultivating tenant. 
I cannot agree. The lower Court never held the respondent to be a cultivating 
‘tenant. It merely presumed from the evidence on record, that the respondent 
might turn out to be a cultivating tenant, and that is all that section 6-A requires 
for entitling or requiring a civil Court to transfer a suit to the revenue Court where the 
question whether the person claiming to be a cultivating tenant was really a culti- 
vating tenant would be gone into in full and finally decided, and a binding finding 
given thereon. I have held in a similar case that a Civil Court when transferring 
„a suit like this is only required to satisfy itself prima facie that the defendant is a culti- 
vating tenant and that it need not give a finding that he is really a cultivating 
tenant. Indeed,it has no jurisdiction to give such a final finding, as only a 
revenue Court can give it, It follows also that the revenue Court cannot escape 
its responsibility of going into the question fully and giving a finding as to whether 
the defendant is or is not a cultivating tenant. It cannot adopt the prima facie 
conclusion of a civil Court when transferring the suit under section 6-A, though 
it may agree with the prima facie conclusion for the reasons given by it in its own 
finding that the defendant is a cultivating tenant. The phrase “ It i is proved by 
affidavit or otherwise" in section 6-A will, in the context, mean only '* proved prima 
facie” and not conclusively. Mr. Desikan's contention that the civil Court has 
in this case, without jurisdiction, given a final finding which is binding on the revenue 
Court is without basis, 
This Civil Revision Petition deserves to be, and is hereby, dismissed, but in the 
circumstances, without costs. 
V.S. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘Present :—Mr. RAJAGOPALAN, Officiating Chief Justice AND Mr. JosricE 
' RAJAGOPALA AYYANGAR. 


Govindaswami Goundar .. Appellant” 
v. . 7 E 
Ramaswami Goundan and others Y: .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938) as amendéd by Act (XXIII of 1948), section 19 (2)— 

Df applicable to decrees passed after the commencement of the original Act of 1938— After the commencement of this 
| Act '— Meaning of. 

The expression * after the commencement of: this Act’ in sub-section (2) ofsection 19 of the 

Madras Agriculturists’ Relief Act, 1938, which was introduced by the Amending Act (XXIII of 1948), 

refers only to the original Act of 1938 and not to the Amending Act of 1948. Hence the benefit of 


* L.P.A. Nos. 48 and 49 of 1957. : - ` ` gth December, 1957. 
and A.A.O.' No. 80 of 1955. : ; n 
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scaling down of decrees under section 19 of the Act are notstill applicable to decrees passed after the 
‘date of the original Act and if in such cases the judgment-debtor has failed to claim the benefit of the 
Act before the passing of the decree he cannot have the decree amended later by resort to section 19 
of the Act. 

Appeals under clause 15 af Letters Patent €— the orders of the High Court, 
dated 21st December, 1956 and made in A.A.O. Nos. 92 and 91 of 1954, respectively 
preferred to the High Court against the orders of the District ‘Court, Coimbatore, 
in A.S. Nos. 357 and 72 of 1953 respectively (E. A. Nos. 3 and 64 of 1953 respec- 
tively in E.P.R. No.-353 of 1949 in O.S..No. 267 of 1947, Sub-Court, Coimbatore) 
and appeal against the order.of the District Court, Coimbatore, dated 1st February, 
1955 and made in A.S. No: 144 of 1954: a A. No. 87 of 1953 in O.S: No. as of f 1947 
Sub-Court, Coimbatore). , 


T.-R. Srinivasa Ayyar and T. K. Sika Pillai, for Appellant, 
T. R. Srinivasan, for Respondents. 


, The Judgment of the Court was delivered by 


` Rajagopala Ayyangar, :7.—The Letters Patent Appeals have been preferred against 
„the Judgment of Panchapakesa Ayyar, J. in C.M.S.As. Nos. gr and 92 of 1954. The 
-subject-matter of C.M.S.A. No. 80 of 1955, arises out of the same proceedings as 
_those out of which the other C.M.S.As. arose and is by the same.appellant in the 
Letters Patent. ‘Appeals and hence all these have been heard together. ~ ` 


The points arising ‘in these appeals are simple and à few facts are necessary to be 
'&tatéd. to. àppreciate how they-arise. The judgment-debtor in O.S. No. 267 of 
1947 on the file of the Sub-Court, Coimbatore, i is the appellant in the three appeals 
‘before us. That suit was for recovery of money due on a promissory note executed 
‘on 26th Septeniber, 1944, which stipulated for interest at six per cent. per annum. 
"The suit was filed on 25th September, 1947 and in the written statement filed by 
the appellant on roth January, 1948, no objection was raised to the legality of the 
rate of interest charged in the promissory note. ‘The suit was decreed on toth 
February, 1948 and interest at'six per cent. per annum ‘being that. stipulated for in 
the. promissory note, was allowed. - In execution of-this‘decree the properties of 
the appellant were attached 'and brought to sale and were sold on 8th February, 
“1950; when they were purchased by a stranger to the suit: ` Petitions were filed for 
setting aside the salé on grounds which it is urinecessary to mention in detail in the 
view we have taken on the other points urged by the ‘appellant before us but they 
‘were dismissed and the sale was confirmed on 19th December, 1952. Before the 

“auction-purchaser obtained delivery of possession of the properties undér the sale 
the appellant filed three applications all seeking relief under the 'Madras 
-Agriculturists Relief Act, IV ‘of 1938; which we shall refer to' as the Act, and the 
three matters now before us arise out of them. 


^ : -The appellant is admittedly an “ agriculturist " as defined in the Act. In 
iad to liabilities incurred by ,“ agriculturists " after the commencement of the 
Act (22nd March, 1938), section 13 “enacted ‘that the maximum: interest ‘they were 
sbound to pay was simple interest at 6}’per cent. per annum. ,. The interest.of 6 per ` 
cent. per annum stipulated in the promissory note, datéd- 26th- September, 1944. 
and for which a decree was passed was, therefore, well within the maximum allowed 
by section 13 of the Act. Section 1 3 however, contained a proviso whiclr ran: 

* Provided that the State Government may by notification i in the Official Gazette alter ang 
fix any other rate of interest from time to time’ 

' The State’ Government by:à notification, dated seth July, «1947 ee the 
maximum rate of interest exigible from agricülturists from 61 per cent. per: annum, 
as provided in section 13 of the Act to 5} per cent. per annum. Though this notifi- 
cation had efféct'from 29th July, 1947, the appellant did not dispute the. lawfülness 

-of the rate of | interest provided: in the promissory note ‘when he filed his: written 
statement on 19th January, 1948 ; and as we have stated éárlier the’ decree, dated 
roth February, 1948, provided for interest at six -per cent. per annum. . Normally 
objections available to a defendant but not raised during the, trial’ of: ‘the, action 


a 
a 
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should be held to be concluded against the defendant by tbe decree of the Court, 
and‘such objections could not be permitted to be raised as any bar to the execution 
of the decree passed: or- as invalidating proceedings in execution including sale for 
realisation of amounts due under a decree. Some inroad into this: normal, rule 
was effected by provisions introduced by the Amending Act XXIII of 1948, and it 
is the precise scope of these new provisions that comes up for consideration in these 
‘appeals. 


_ Basing himself on the provisions introduced by thé Amending Act XXIII of 
1948 to which we shall advert presently, the appellant filed three applications 
"which, if allowed, would have led to the scaling down of the decree debt and as a 

“consequence thereof would have permitted him to have the sale held on 8th 
"February, 1950 and confirmed on 19th December, 1952 set aside. 


On 3rd December, 1952, the appellant filed I.A. No. 87 of 1953 for scaling 
: down the decree under the provisions of the second sub-section of section 19 of the 
.Act (IV of 1938) which was introduced by the Amending Act of 1948. In 
furtherance of this petition for the scaling down of the decree debt he also filed: on 
21st December, 1952, an application under section 20 of the Act for stay of delivery 
of possession and also of all further proceedings in execution pending the disposal 
-of the application for scaling down. (E.A. No. 64 of 1953). Along with this and 
-on the same date he also filed (E.A. No. 3 of 1953) for setting aside the sale held 
«on 8th February, 1950, under section 23-A and B both of which were introduced 
‘by the Amending Act of 1948. All these applications were dismissed by the learned 
‘Subordinate Judge on the main ground, that the provisions of section 19 (2) regard- 
ing the scaling down of decrees were. not applicable to, the decree in O.S. No. 267 
of 1947 against the appellant. -The learned Judge who disposed of these appli- 
: cations also found that if the judgment-debtor was not entitled to the scaling down 
under the provisions of section 19 (2) of the Act, the sale held on 8th February, 
1950, could not also be set aside. Other reasons were also adduced as to why the 
provisions of sections 23-À and B would not apply to get the sale set aside. From 
the dismissal of these applications the appellant preferred appeals to. the District 
„Judge, who confirmed the decisions of the trial Court. CL. M.S.A. No. 80 of 1955 
was filed against the order in appeal in I.A. No. 87 of 1953, while C. M.S.As. Nos. 9t 
and 92 of 1954 are against the orders in E.A. No. 64 of 1953 and E.A. No. 3 of 1953 
respectively. C. M.S.As. Nos.-g1 and 92 of 1954 were heard together by Panchapa- 
“kesa Ayyar, J., and he dismissed the appeals but granted leave to the appellant 
under clause 15 of the Letters Patent,.and it is in consequence of this grant of leave 
‘that L.P.As. Nos. 48 and 49 of 1957 are before us.. It would be seen that the 
‘matter involved in C.M.S.A. No. 80 of 1955 is intimately connected with the Letters 
Patent Appeals, and hence they have all been heard together. y 


Iti is not disputed by Mr. Krishnaswami Iyer, learned counsel for the appellant 
that the relief of setting aside the sale prayed for in E.A. No. 3 of 1952, out of which 
L.P.A. No. 48 of 1957 arises would not be available, unless the appellant was entitled 

rto have the.scaling down of the. decree in O.S. No. 267 of 1947 under the second 
: sub-section of section 19 introduced by the Amending Act of. 1948. . . 


All the three Courts which have dealt with the matter have held that section 
19 (2) of the Act was inapplicable.to the: debt sought. to, be scaled, down. by the 
: appellant in the present case, and we find ourselves in agreement with. this view. 


Section 19 as originally enacted in Act B of ToS had only’ one sub:section 
which ran to quote: the 3nateriàl words : ^d 


» Where before the commencement of. this Act; a Gourt as SOM decree for the repayment 

-of debt, it shall on the application, of any judgment-debtor who is an agriculturist apply. the: provisions 

- of this Act to such decree and shall notwithstanding anything contained in the Gode of Civil Procedure, 
1908, amend the decree accordingly or enter satisfaction as the case may be.? . 


"On its terms the benefit of scaling down would ibe: iare only in respect 
‘of decrees passed “before the. commencement of the ‘Act ? it., before 22nd March, 
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1938, and decrees pagsed after that date were outside its scope. Where a suit 
was pending for payment of monies due from an “‘ agriculturist " and a decree came 
to be passed subsequently it was held by this Court that the judgment-debtor ought 
to bring to tbe notice of the Court at the time the decree was being passed the 
relief to which he would be entitled under the statute, and that if he failed to do so 
the decree passed could not be amended subsequently by resort to section 19. It 
necessarily followed that section 19 would not apply to a case where the suit itself 
‘was filed after the commencement of the Act, for in such a case if the relief open 
to the defendant under the Act was not set up as a defence to the claim the ordinary 
rule of res judicata would preclude both the amendment of the decree as well as 
resistance to the execution of the decree as it stood. 


The amendments introduced by the Amending Act XXIII of 1948 have to be 
viewed against this background and indeed this is put down in the Statement of 
Objects and Reasons in the Bill as the reasons for the change introduced into section 
19 (2). This Amending Act received the assent of the Governor-General on the 
19th January, 1949 and was published in the Fort St. George Gazette on 25th January, 
1949. Section ro of the Act XXIII of 1948 enacted : 


“Section 19 of the said Act shall be renumbered as sub-section (1) of section 19 and after that 
sub-section, the following sub-section shall be added namely :—“ (2) The Provisions of sub-section 
ge shall also apply to cases, where after the commencement of this Act, a Gourt has passed a decree 
or the repayment of a debt payable at such commencement ?". 


The question which we have to consider is whether the commencement referred 
to in the words “ after the commencement of this Act? and a debt payable at 
such “ commencement " refer to the commencement of the Amending Act, that is, 
from 25th January, 1949, or the commencement of the parent Act, i.e., 22nd March, 
1938, the former being that contended for by learned counsel for the appellant. 
"We are clearly of the opinion that this contention should be rejected. The “ com-. 
mencement ” referred in sub-section (2) is of the parent Act (IV of 1938). 


In the first place section 10 of the Amending Act merely directs a new sub-section 
to be added to section 19 of the parent Act. The newly introduced provision is to 
be the second sub-section of section 19, and, therefore, section 19 (1) and (2) are 
obviously intended to be read together. If one turns to section 19 (1) it will be seen 
that it opens with the words “ where before the commencement of this Act.” It 
is only in this context that the words “after the commencement of the Act” which 
occur in the second sub-section have to be understood. If the expression “ before 
the commencement ‘of the Act" refers to the parent Act, the words “ after the 
commencement of this Act ” occurring in the second sub-section to section 19 cannot 
refer to a different Act or a period subsequent to something other than which is 
indicated before in sub-section (1). The words “ at such commencement " with 
which the second sub-section ends can refer only to “the commencement of the Act” 
referred to earlier in the sub-section that is the antecedent to which the "such" 
could have relation. The logical result of this would be that a decree to which 
the provisions of sub-section (1) of section 19 are attracted, would be a decree passed 
after 22nd March, 1938 for the repayment of a debt which was payable on or before 
gend March, 1938. . 


This construction would appear to be supported by reference to the antecedent 
state of the law and'to the mischief or the evil which the amendment sought to 
remedy or rectify. Sub-section (2) of section 19, if it were read as a rider to sub- 
section (1), would lead to only one result, namely, that the Legislature, interfered to 
prevent the plea of res judicata in cases where this Court had held that such a plea 
"would be open. But the qualification introduced was not absolute but conditioned 
by the debt sued on being one payable at or before the. commencement of the Act, 
22nd March, 1938. - 


Lastly, if the construction urged by the.learned counsel for the appellant 
were upheld the result would be this : section 19 (1) would continue to apply to 


II] KESAVALU NAIDU 0. DORAISWAMI NAIDU. . 189 


decrees passed before 22nd March, 1938, while under sub-secéion (2) decrees passed 
after January, 1949, in regard to debts payable at that date could be scaled down. 
The position, therefore, in regard to decrees passed between 22nd March, 1938 
and January, 1949, would be left in the same condition in which they were before 
the Amending Act of 1948, not being covered by either sub-section. This con- 
structioh would, therefore, lead to this anomaly that cases for which even according 
to the Statement of Objects and Reasons provision was being made by the amend- 
ment were left unprovided for, while relief was conferred in respect of other debtors 
wholly.unrelated to the main provisions of the section. This, therefore, is a further 
and compelling reason why the construction urged by the learned counsel before 
us on behalf of the appellant should be rejected. On this construction the appeals 
ought to fail. : 


Learned counsel for the appellant however, placed some reliance on the terms 
of section 16 of the Amending Act, whose relevant portion we shall now extract :— 
“ The amendments made by this Act shall apply to the following suits and proceedings, namely :— 
(iii) all suits and proceeding in which the decree or order passed has not been executed or 
satisfied in full before the commencement of this Act.” ' 
Learned counsel pointed out that, though the sale had takeri place in execution 
of the decree and that sale had been confirmed, as possession had not been delivered 
to the purchaser, the terms of section 16 (iii) of the Amending Act were satisfied 
so as to render the amending provisions applicable. But section 16 (iii) does not 
enlarge the scope or afford any material for construing the terms of section 10 of the 
Amending Act or sub-section (2) of section 19 introduced thereby. If we had 
reached the conclusion favourable to the appellant on the construction of section 
19 (2), section 16 (iii) of Act XXIII of 1948 would have been available to him to 
contend that the relief conferred by the Amending provision was still open to him. 
Section 16 (iii) has no further effect and therefore does not afford any assistance 
to the appellant in the present case. 


On the construction which we have placed on the terms of section 19 (2) of 
the 1938 Act, which incidentally we may note has the approval of another Bench 
of this Court which decided the case in Lingappa Chettiar v. Chinnaswami Naidu}, 
the appellant would not be entitled to any relief because his promissory note on 
which a decree was passed was in 1944 and was not, therefore, a debt payable at 
the “ commencement of the Act” within the last words of sub-section (2) of section 
19 of Act IV of 1938. In this view the scope of sections 23-A and B and the other 
objections to the setting aside of the sale raised by the respondent do not fall to be 
considered. 


The result is that C.M.S.A. No. 80 of 1955 fails and is dismissed and L.P.As. 
Nos. 48 and 49 of 1957 also fail and are dismissed. The respondents would be 
entitled to their costs. One consolidated counsel’s fee in the three appeals Rs. 300. 


R.M. ———— . Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAMASWAMI, 


Kesavalu Naidu «» Appellant* 
v. 
Doraiswami Naidu (died) and others .. Respondents. 


Practice—Relief—Duty of Court—Pleadings—Construction—Prayer for larger relief—Claim not made out — 
Claim to lesser relief made out—Duty of Court to grant—Dismissal of suit—Propriety—Suit for declaration of 
Joint ownership of property set apart for and used as passage for men, cattle, carts, etc.—Glaim to ownership not 
proved but right of user as passage made out—Decree on basis of right of passage—Duty of Court to pass. 


Where a plaintiff claims more than what he is entitled to, the Gourt should not dismiss the suit, 
but give the plaintiff only such relief as he is entitled to. The fact that the plaintiff asked for a relief 





I. (1955) 1 M.LJ. i. 
* S.A. No. 702 of 1955. 26th December, 1957. 
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Jarger than the facts attested by him' would warrant is no ground for refusing him.the lesser relief- 
to which, on the facts found, he is entitled. The Gourt should not refuse to grant a relief not specifi- 
cally claimed in the plaint, if such relief is obviously required by the nature of the case and is nòt in— 
consistent with the relief specifically claimed and raised by the pleadings. The mere fact of absence: 
of a formal issue is immaterial when the defendant has not been taken by surprise. Pleadings in the 
muffusil are to be construed liberally and not strictly. ‘ i 1 7 

Where a case has been made out at the trial and also sufficiently raised in the pleadings, the mere 
fact. that an issue was inartistically framed would not prevent the Gourt from granting the appro- 
priate relief. ` . : : : 

Where, in a suit for a declaration that a certain property which had been set apart as a passage 
by owners of the adjacent properties and used by them as a passage for reaching their houses and taking: 
their cattle, carts, etc., belongs jointly to the plaintiff and the defendant,and for a permament injunc- 
tion restraining the defendant from obstructing the plaintiff in using the said property in common with. 
the defendant, the plaintiff does not establish his case of joint ownership of the property, but, on the 
evidence, it is found that the right of passage for men, cattle and carts have, as a matter of fact, been 
made out, the suit should not be dismissed as a whole. “'The Gourt, while dismissing the prayer for 
declaration of joint ownership of the property, ought to pass a decree granting a permanent injunction. 
as prayed for on the basis of the finding.as to the right of passage. ] "E 


^ Gouri Dutt Ganesan Lal Firm v. Madho Prasad, (1943) 2 M.L.J. 417: A.LR. 1943 P.G. 147 ; 
A. Gopalakrishnayya Garu v. Province of Madras, (1947) 2 M.L.J. 363 : L.R. 74 LA. 182 : ALR. 1947 
P.G. 132 ; Kedar Lal v. Harilal, (1952) 1 M.L.J..431 : (1952) S.G.J. 37 : i952 S.G.R. 179 : ALR. 
1952 S.G. 47; Firm Srinivasaram v. Mahabir Prasad, (1951) S.G.J. 261 : 1051 S.G.R. 277: ALR- 
1951 S.G. 177 (S.G.) and Sheodhari Rai v. Suraj Prasad Singh, A.I.R. 1954 S.G. 758, relied on. ' 


-Text books on pleadings and case-law referred to. : 


Appeal against the Decree of the District Court, Chingleput, in A.S. No. 290 of 
1953 preferred against the Decree of the Court of the District Munsif of Trivellore: 


in'O.S. No. 117. 0f 1952. 
P. V. Chelapathi Rao, for Appellant. 
-M. Natesan, for Respondents. 
'The Court delivered the following 


Jupcment.—This Second Appeal is preferred against the Decree and Judgment 
of the learned District Judge of Chingleput in A.S. No. 290 of 1953, reversing the 
Decree and Judgment of thé learned District Munsif of Trivellore, in' O.S: No. 117 
of 1952. f í ; CREE t 

; The facts of this case can be easily followed if we take on hand the sketch. 
annexed to this judgment for reference. Po 

The case for the plaintiff is.: The suit property marked as ABCD in the 
annexed sketch is owned in common by the plaintiff and the defendants. The 
said plot ABCD originally belonged to the plaintiff's predecessors-in-title who 
owned. the. properties east of ABCD and to the defendants. - The plot ABCD 
had been set apart as a passage by: those persons for reaching their houses and sites 
to the east and south thereof and for taking their cattle, carts, etc. The plaintiff 
who has purchased the property east of ABCD claims to have become the owner 
of ABCD ‘in common with the defendants and to be entitled to the right of taking 
his cattle, cart, etc., through the property. He-also alleges that for 8 months prior 
to suit he has been so using the passage ABCD without obstruction or objection 
by anybody. The first ‘defendant in the beginning of March, 1952, obstructed. 
the plaintiff and his men from taking their carts and leading their cattle through 
the suit property. The.plaintiff therefore asked for a declaration that the suit 
property ABCD belongs jointly to him and defendants and for a permanent 
injunction restraining the first defendant, his agents and men. from obstructing, 
the plaintiff's.men, his agents and.servants in using the said .property. in common 
with the defendants and for costs of suit. - - . 


The case for the defendant is. that the predecessors-in-title of the plaintiff were 
not -co-owners with. the .defendants.in respect of ABCD, and that the plaintiff's 
predecessors-in-title had acquired no right of passage for men, cattle, bandies, etc., . 


over ABCD. <.. . A gata 
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The learned District Munsif. unfortunately framed. the istues as follows :— 


(1) Is the plaintiff a co-owner-with the defendants of the suit property? ? 
(2) Ifso, what are his rights in the suit property? ane 


If the learned District Munsif had merely omitted the words * if so? in issue 2» 
the controversy between the : parties would have -been brought into proper 
perspective before him and his decree would have been properly moulded. 


The learned District Munsif came to the conclusion, and this has also been: 
affirmed by the learned District Judge, that the plaintiff has not established that his, 
predecessors-in-title were co-owners with the defendants of the suit property ABCD. 


In regard to the predecessors-in-title of the plaintiff having acquired rights: 
of passage for men, cattle and bandies, etc.; the learned District Munsif found as a. 
matter of fact that such rights of passage have Been made out. He writes in: 
paragraph 10 of his judgment : 


* Tt is quite clear from a consideration of the evidence that ABGD as a matter of fact is being used” 
for access not only for the defendants but for the properties east of the suit passage. The evidence is to 
the effect that Nagappa Naidu, the owner immediately to the north of the suit passage, has recently 
put up a structure there with an opening on ABGD. The fact that the passage is'used as means of” 
access by all the owners served by it cannot however confer any ownership in them to the suit passage 
and so the plaintiff’s case that he is entitled as a co-owner in the suit passage seems to be exaggerated. 
At the same time the attempt of the defendants to state that the suit passage is common only to them-. 
selves is also not borne out either by evidence or probabilities”. 


Then. the learned District Munsif discusses clearly the evidence i in this case and. 
writes : 


“(All these circumstances show that the defendants’ case that the suit passage is owned only by: 
themselves.and-that others can use it only with their permission is not.quite acceptable. It is quite 
clear from the evidence that the suit passage has been subjected to a right of way by the owners of 
the south as well as to the east of it. Further the recitals in Exhibits B-1 and B-2 themselves do not 
lend weight to the defendants’ contention of exclusive ownership of the-suit passage, for it is mentioned 
among the properties conveyed, the rights of the vendors in the Podu Narasa Sandu (Gommon pas- 
sage) was also conveyed. It is obvious that such a’ recital would not have found a place in the docu- 
ments if the parties thereto had regarded themselves owners of the passage ”. ; ( 


Then he concludes : : "n 


“This conclusion, however, as already mentioned, does not necsesarily lead to the conclusion 
that-the defendants and the plaintiff are co-owners of the suit passage. "The right to.use the, passage 
does not necessarily mean that the parties own the passage. Further the documents on the side of 
the plaintiff do not in any way show that his predecessors-in-title owned the suit passage as a matter 
of right apart from their having a right of passage over,it and that any such right has been validly : 
conveyed to him. In the present suit, as already- -referred to, the only question: to be considered is: 
whether the plaintiff has acquired right of co-ownership in the suit passage. On this matter the , 
evidence does not bear out his case. It must be made clear that this does not in any way prejudice: 
whatever rights the plaintiff may have to use the suit passage as 2 means of access for the properties 
purchased by him east of it in the customary manner........ "a 

But having come to this correct conclusion, as pointed oct by the learned 
District Judge, “ The learned District Munsif while coming to such a'conclusion 
has taken the view that as the plaintiff appellant's suit is based on ownership of the 
disputed site, the suit has to be dismissed " without considering whether, for giving 
the relief regarding the second prayer relating to permanent injunction, a finding 
that the appellant is a joint owner of the passage is necessary, the learned District. 
Munsif dismissed the: suit. j 

On appeal, the tama District Judge came to the conclusion that on the 
evidence and the conclusions arrived at by the learned District Munsif, which were- 
unassailable, the.right.of the-plaintiff.to-make use of-the common passage-which-was- 
being obstructed by the defendants must have been protected by a permanent 
injunction. Therefore the learned District. Judge held that the plaintiff's prayer 
for a declaration that the suit property belongs jointly to himself and the defendants: 
has to be dismissed and his prayer for the permanent injunction restraining the- 
first defendant, his agents and men from obstructing the plaintiff's men, his agents. 
and his servants in using the said property in common with the respondents ought; 


192 P ou THE MADRAS LAW JOURNAL REPORTS. [1958 


to have.been decreed. * Therefore, he set aside the dismissal of the suit and decreed 
the suit accordingly with proportionate costs. -Hence this Second Appeal by the 
defeated first defendant. " : 


The only.point of substance urged before me is that this relief cannot be granted 
on the frame of, and the issues in, the suit. The principles which guide Courts in 
granting reliefs and which have been lucidly set out in the standard text books— 
S. C, Gosh, Principles and Forms, of Pleading, second edition, page 318 ; Mogha, 
The Law of Pleadings in India, Ninth edition, Chapter XIX, page 299, and foll., 
Odgers, Principles of Pleading and Practice, Fifteenth edition, pages 182-186 can 
be surhmarised.as follow : Pe n NUS 


^ 


(a) The plaintiff must state specifically the relief which he claims either 
simply or in the alternative. A person may rely on one set of facts if he succeeds in 
proving them and on another set of facts if he succeeds in proving thems 
Alternative defences should not be confounded with mutually self-destructive 
contradictory -statements of facts. Order 7, rule 7, Civil Procedure Code.. 
Balakram v. Ganga |Bishnu! ; -Doorga Prasad v. Secretary of State? 5^. Karmshe v. 
Ratanshi?, Hardial Singh v. Jaswant Kaur$. ~- : m ma ^ 


(b) A plaintiff entitled to more than one relief in respect of the same cause of 
action may sue for all or any of the reliefs ; but if he omits except with the leave.of ; 
the Court to sue for all such reliefs, he shall not, afterwards sue for any relief so 
omitted ; Order 2, rule 2 (3), Civil Procedure Code. For exception to the rule see - 
Order «4, rule 14, Civil Procedure Code. It is not necessary to ask for 
general or other relief which may always be- given as the Court may think just to 
the same extent as'if it has been asked for. See Order 7, rule 7, Civil Procedure 


Code. 


(c) Where the plaintiff claims more than what he is entitled to, the Court ` 
will not dismiss the suit but give the plaintiff only such relief as he is entitled to. | 
Pitambar v. Ram Foy® ; Lakshman v.. Hari? ; Venkataramana v. Verabalu? ; Khamta 
Mandalassi v. Hem Kumari’. 


The fact that plaintiff asked for relief larger than the facts asserted by him 
would warrant is no ground for refusing him the lesser relief to which ‘on the facts 
found he is entitled : Bhiku v. Puttu®.- In fact as Odgers put it, where. a party 
cannot be exact; it is wiser to claim too much rather than too little as a Judge does 
not give more than that which the plaintiff requires—udex non Reddi injuriam subi 
datam punire. : . MEME i 

(d) But where the plaintiff claims less than what he is entitled to, the Court 
will not grant him any relief he has not specifically: claimed unless- the. plaint is . 
amended before the judgment : Sooriah Row v. Cotaghery1?, Percival v. Collector of 
Chittagong!. But the Court should not refuse to grant a relief not specifically claimed 
in the plaint, if such relief is obviously required by the nature of the case and is not 
inconsistent with the relief specifically claimed and raised by the pleadings : 
Gulabgir v. Nathmal+*, Too much insistence should not be laid on the techni- 
calities of pleadings. It is the duty of the Court to mould the relief to be granted 
to the parties according to the facts proved which, however, should not be in- 
consistent with the pleadings, Mehar Chand v. Milkhi Ram!2. Db 


(e) where the plaintiff omits to indicate the basis of the relief he claims, the suit 
cannot fail for such omission if all the facts have been stated and specially where 





1. ALR. 1940 Pat. 233. ‘9. ALR. 1940 Mad. 308. 

fg. LR. 72'LA.114: LL.R. (1945) 2 Gal. 1 : 8. A.LR. 1941 Pat. 29. uu 
LR. 1945 P.G. 62 (P.G.). 9. (1905) 8 Bom. L.R. 106 (D.B.). 
3. ALR. 1952 Kut. 55. 2 10.: o 2 M.I.A. 113. , " 
4. AIR. 1943 Lah. 159. —— zx ir. (1900) LL.R. 30 Gal 516. ` 
5. (1867) South. W.R. 93. 12. AIR. 1932 Nag. 23. 

6. LL.R. 4 Bom. 584. 139. - ALR. 1932 Lah. gor (F.B..). 
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ada toit. ^ Moti Mahon’ vi "Déblal Makton, Parbhu. Jane Fitendral,, ‘Balmakund v. 
Dalu*.' These pfincipléstáre ^deducible ‘from the well-known decisions, Hemendra v, 
Upendra’, Abdul "Kháleque v; Bepin ‘Behari’, Bulakidas: vi ees lad Naga. Mayr Vs 
Kini" Mühatam? , | Fazal Ilahi v: Guddar ‘Shah’ US a ere eus ee 


"The following. decisioris of" the Privy Council and: the Suprems Court“ may si: 
be usefully referred to; “It is ‘quite true ad pointed out'in Adusumilli - Gopalaksrishnayya 
Garu vi ` Province: of" Madras9; that the rule. that: material facts ‘should: be pleaded is 
hó mere technicality, and an-omission:to observe , it deprives, pleadings of most of 
their valuéland may increase ‘the difficulty. of the Court's task of, ascertaining the 
rights of the parties. - In India as in Englarid, as pointed out in Gouri Dutt Ganesan, 
Lal Firm'v:-Madho Prasad}, the duty.of a. pleader is to set out the facts upon: which, 
he relies and not léegal- "inference to be drawn: from them; , But, as pointed, out by: 
their. Lordships of the Supreme, Court in Kedar Lal v. Harilal 2, the Court would be 
slow to throw, out a claim. on a mere technicality of pleading when the substance 
of the thing i$ theré and no prejudicé-is' caused ito: the other side howeven, culmsily 
or inartistically the plaint,may.be worded and that in any event, it is always open 
to a Court to give a plaintiff such general or other relief as it ‘deems just to the same 
extent as if it had been asked for, provided that occasions no prejudice to the other’ 
side beyond what . can. bé: compensated. for inccosts. "As has been stated in Firm 
Srinivasa Ram v: Mahabir Prasad}®;.a plaintiff may rely upon. different’ righis alter- 
natively and there is nothing in the Civil Procedure Code to prevent.a ‘party from. 
making two. ót, mofe inconsistent’ séts of allegations and claiming 1 relief thereunder 
in.the.alternative. and that. ordinarily ‘the. ‘Court’ canhot grant. relief to the plaintiff 
on case for-which there-was no foundation in the:pleadings. and: which the othet 
side was not'called upon‘or had an oppottunity to meet; because, as has-been pointed, 
out in "Shecdhari, Rai v, “Sura Prasad Singh? 3, it is: not ‘right for the Court on:failure 
of a panty. to. :prove-his case, to, make a, new, case for hith which" was“ not only not 
made in his written statenient. but. which is wholly inconsistent with. the title set up 
by;him., ,But when. the alternative case, was not only admitted by, the defendant 
in his "written statement, but was expressly’ put forward as an’ answer to the ‘claim 
which the plaintiff made in the, suit,:there would be. hóthing impropet in’ giving 
the plaintiff à a decree upon the case which the defendant, himself makes‘. : "A deniarid 
of the plaintiff based on the defendant’s own plea cannot “possibly be regarded with 
surprise by the latter ‘and no ‘question’ of adducing evidence on’:these / facts 
would arise when they were expressly admitted by the defendant in;his ‘pleadings. 
In such circumstances when no injustice can, „possibly result to the defendant it 
may, not be proper to drive the plaintiff to a separate suit. Pléadings ih the mofussil 
aré to be construed liberally and not Strictly: Asaram v.: TZuidheshwar* ' Rohni Kumar v. 
Niaz ‘Mahamad*5, Atal Behaty ‘Acharya’ v. Barada’ Prasad: Banerji, ‘Rajah of Kalahati, v; 
Parathasarathy  Rajánimgari ¥ and Maganlal' v. Puruslioihám 8; egg 


"To sum up,in all cases iri: -which a Court i is called ' ‘upon to give: ‘a! relief different 
Eon that claimed, by. the plaintiff, the test: is to, seé whether the defendant i is not 
taken ;by surprise, and there can be no surprise if the relief ‘granted i is Consistent with 
that € claimed, and with the case fajsed by the pleadings or is less than'that claimed’ by 
the plaintiff, |. The plaintiff need do ho more ‘than’ Suggest the relief t to Which’ he'i is 
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entitled and it is for the Court to determine what relief could be given on the facts 
found. Where all the facts are stated in the plaint and the plaintiff claims only 
one relief although he could have claimed another alternative relief the Court can 
grant the latter relief. When necessary facts are stated in the plaint which if esta- 
blished entitle the plaintiff inlaw to obtain certain reliefs, it is open to the Court 
to grant him such reliefs if established although the reliefs asked for and the issues 
raised may be inartistically framed. Judicis est judicare secundum allegate et probata, 
itis the duty of a Judge to decide according to facts alleged and proved. 


Bearing these principles in mind if we examine the facts of this case we find 
that a case has been made out at the trial and also sufficiently raised in the pleadings 
and the mere fact that an issue was inartistically framed would not prevent the 
Court from granting the appropriate relief ; there is no substance in this contention 
raised by the appellant. In the result, the appeal has got to be dismissed and is 
hereby dismissed and in the circumstances without costs. No leave. 

BRN. | —_ Appeal dimissed. Leave refused. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicz SOMASUNDARAM. 


Raju Konar alias Swaminatha Konar ..  Petitioner.* 

Prevention of Food Adulteration Act (XXXVII of 1954), section 10 (1) and (7)-—Duty of food inspector 
to follow the procedure indicated while taking sample—' As far as possible’—If would entitle the inspector to 
dispense with the procedure. 

Under sub-section (7) of section 10 of the Prevention of Food Adulteration Act the food inspector 
shall ‘ as far as possible ' call not less than two witnesses to be present when he takes a sample and 
obtain their signatures. This. procedure must be complied with in every case by the inspector. 
The expression ‘ as far as possible! is intended to obviate the necessity of the witnesses if the circum- 
stances under which he takes the sample were such that there could not possibly be two persons pre- 
sent at the time ; as for example in a solitary place at a late hour. It does not mean that when wit- 
nesses are available the inspector can dispense with them. The provision has been enacted as a 
safeguard to the accused because a severe punishment is prescribed for a second offence and the need 
to follow strictly the procedure under the Act is all the greater in such cases. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of Session of Madurai 
Division, dated 4th December, 1957 and made in C.A. No. 183 of 1957 (C.C. No. 
408 of 1957, Sub-Divisional Magistrate, Dindigul). 

S. K. Ahmed Meeran and M. Khaja Mohideen, for Petitioner. 

The Public Prosecutor (P. S. Kailasam), for the State. 


'The Court made the following 

Orver.—This is a criminal revision against the conviction and sentence of the 
petitioner for an offence under section 16 (1) (a) (ii) read with section 7 of the Pre- 
vention of Food Adulteration Act (XXXVII of 1954). There is no doubt 
that the milk which the accused (petitioner) was carrying in his can contained 23 
per cent. of added water as certified by the Analyst in his report, Exhibit P-3 and 
therefore it is adulterated milk. He was convicted by the trial Court and sentenced 
to simiple imprisonment for two years and also to a fine of Rs. 2,000. In appeal 
the learned Additional Sessions Judge reduced the term of imprisonment to one 
year but maintained the fine of Rs. 2,000. This punishment is given because he 
was once before convicted of a similar offence. Under section 16 (g) (ii) for a second 
offence the punishment shall be imprisonment for a term which may extend to two 
years and also fine and under the proviso to that section the minimum punishment 
shall not be less than one'year and such fine shall not be less than two thousand 
rupees. E : : 
The point that is taken before me is that the provisions of section ro (7) have 
not been complied with. Under the provisions of clause (7) of section 10 the food 
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inspector shall as far as possible call not less than two persofis to be present at the 
time when action is taken under section ro (1) (2) and take their signatures. In 
this case the accused was found carrying milk on a cycle and he was stopped on 
the way by the Sanitary Inspector, P.W. 1. He wanted to take sample of the milk. 
The accused refused to give it and so he was taken to the nearest police station where 
not only the Sub-Inspector but also some Constables were present. It is only 
in their presence that the Sanitary Inspector purchased sample of the milk from the 
accused according to the provisions of section 10 (1) (a) (ii) o£ the Act and obtained 
a voucher Exhibit P-1 signed by the accused but in the voucher he obtained the 
signature of one person only by name Khasim who has been examined as P.W. 2. 
in the case. This Khasim is a sanitry maistri under P.W. 1. He accompanied 
P.W. 1 at the time. Notwithstanding the fact that there were a number of persons 
present at the police station including the Sub-Inspector and some Constables (and 
the Sub-Inspector also questioned the accused as to why he refused to sell ‘sample 
milk to the Sanitary Inspector) no attempt was made by the Sanitary Inspector 
to comply with the provisions of section 10 (7) of the Act. This is not the first occa- 
sion when such disobedience of the provisions of clause. (7) of section 10 of the Act 
is brought to the notice of this Court. According to the provisions of the section 
the Food Inspector shall “‘as far as possible" call not less than two persons to be 
present at the time he takes the sample and take their signatures. The expression 
" as far as possible " is intended to obviate the necessity of the presence of two 
persons and securing their signatures if the circumstances under which he. takes the 
sample were such that there could not possibly be two persons present at the time. 
Suppose on a solitary road in the evening or on any occasion when it is not likely 
that any person will be present at the time the Food Inspector purchases sample 
milk from the vendor, then there will be no persons available to be present at the 
purchase. It is is to provide for such occasions the expression '' zs far as possible ” 
is used to obviate the necessity of calling two persons to attest the purchase when 
the sample is taken. It does not mean that when two persons are available he 
can dispense with them and take protection under the clause as far as possible. 
. In this case according to the evidence, the Sub-Inspector and some Constables were 
present in the police station where the accused was taken by the Sanitary Inspec- 
tor and his maistri. The evidence further shows that there were a number of other 
persons also present at the time. Under such circumstances the mandatory provi- 
sions of sub-section (7) of section 10 of the Act should be complied with.. . The Sani- 
tary Inspector, P.W. 1 was either aware or not aware of the provisions of sub-section 
(7) of section 10. If he was aware of the provisions then no explanation is forth- 
coming as to why he did not comply with the provisions of the sub-section by taking’ 
the signature of two persons. If on the other hand he is not aware of the provisions, 
then the sooner he is made aware of the provisions the better. This provision has 
been enacted as a safeguard to the accused because a sévere punishment is sought, 
to be inflicted for a second offence. "The more severe the punishment the greater: 
must be the care shown in observing the procedure laid down in the statute.- 
The Parliament after taking into consideration all the circumstances, has. enacted. 
that salutary provision. It is not intended to be honoured by its breach. Such 
disregard of the mandatory provisions produces an irritating effect on Court. I have 
pointed out more than once as to how this provision is sought to be made,a dead ' 
letter in the statute book. I am satisfied that the milk is adulterated ; but still 
for the deliberate disobedience of the mandatory provisions by the Sanitary Inspector 
I have to reluctantly set aside the conviction and sentence and acquit the accused. " 


Municipalities and Panchayat Boards will do well to see that Sanitary Inspectors. 
or other officers who are entrusted with this duty of detecting offences relating to 
adulteration of food stuffs under the Act observe and follow the provisions contained ° 
in sub-section. (7) of section ro strictly as otherwise provisions of the section will be a 
dead letter on the statute book and non-compliance with the provisions will result 
in the acquittal of the offenders. The revision is allowed. The fine amount if 
paid will be refunded. 


R.M. —— Revision allowed, 
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atti" he: dismissal of:a reference’ ica under section 66: ase of thé Incóine-tax. Act amounts 
to.a.refusal to stafe a, case. within the:meaning of the'Proviso to section 66- (1): The dismissal is only 
one mode of.expressing, the same idea as a,refusal to ștate,a; cases: | s, 


erdt pasada d 
i Where an order.of assessment is quashed and the application för? à refererice to the High Gourt is 
rejected, as infructuous on that ground, ‘the order ofrejection.is an order refusing to state a case with- 
in the meaning. of the Proviso to section ,66 (1); and, if. within.60 days of such order, the applicant, 
applies for à refund ‘of the fee of Rs. 100, deposited by him. along with his application, for, ,fererence 
stich appliéationi for refünd' amoun's'to à withdrawal of his application for reference. Both’ the condi- 
tions for-a refund: unden the Proviso. being satisfied, namely, refusal to/state a case; dnd withdrawal 
of, the, application; for reference, the applicant would be entitled 'to a refund of. me fee ie by 

iim. aar guste EE Xterra fuv dies E i ae 
^t; Petition. under Article 226: of the: Colisttbution of India; praying that, ‘in the 
circumstances ‘stated ‘therein,’ arid in: the affidavit filed therewith, the High: Court: 
willbe: pleased tosissue.a writ of mandamus; directing the Commissioner of Income- 
Tax; Madras; the respondent. hefeinj: to: cansider the application of’ the: petitioner 
forthe refund of ‘the: Reference Fee paid in C.R.A. No. 1 of 1954°55 on'his. file. aed 
UG S Fediidisan for T. Hs Bálakrishrian, for Petitioner. ME ROCA > ees 

us € 8 Rama: Rao Sahib, Special Counsel for: Income-tax oh Bela or thé Respon 
bos "qp ud an sedili) uh ENTE M E meo . 
MU cr ia . ns T p CEU. ^u id 

spe "Th ‘Cite détijerca" the ‘followin pt oe Aas Mi NE 
* er eJI oy tame ee cL t. Hi Cr EE . "n H " 
jd HORDER! This petition. involves. ae the proper, construction.of the Proviso: 
to section. 66: id Duc "pam: acude se Ach iR ‘66 chach E 


i 


wee p 
‘Pro "m dt if, in the rode of its powers | undis sub-section (8), the “Appellate, C 
"Maus ‘State’ a ‘case ‘Which’ it ‘has been ‘required’ by the assessee to state, the asiessee niay, within 
thirty days:frony the'date' ori which he/receivesinotice of the refusal to state ‘the case, withdraw' his 
application and, if. he does so, the: rae shall.be refunded. "3g m. por ub opt ts st 


E 


Sub-séctión' (a); which ig réferfed to in the Proviso’ runs : m Hr wein d m ree 
A Lost ah pe ringedy oe tu ambu nn 
B " fon, ae application being made: under sub-section (n; the Appellate Trib isi refuses to state 
the case on the ound that nó question. o of Jaw, arises, ‘the assessee or the Gommissioner, as the cas case, 
may 'be, may, Within six months" om the date on: ‘which he is served" with ‘notice’ of. ‘the ‘refusal, 
apply tó:the High: Gourt; arid: ‘the! High ! Gourt may, if'it is not satisfiéd of the" correctness ! lof | 
the: decision’ of: thé Appellate: Tribunal, ‘require: . the - Appellate "Tribunal!to state the: cds¢)and ‘to! 
refer it, and on receipt , of any such requisition the, Appellate Tribunal-.shall state the, case, and referi 


it accordingly.” Aa me LEES Amal 
The assessment , of, ihe petitioner “was referred. dor investigatión to P ;Incomestax. 
Investigation, Commission. . "The. Commission after enquiry.submitted a, report ,to, 
the Central ‘Government and on the basis of this order an assessment „was. made 
against, the petitioner. , Thereafter. the, petitioner. made an application to the Com: 
missioner of. Income-tax; under section 8 (5). of;the Taxation on Income a dis aid 
pe RMM——————— 
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tion Commission) Act, 1947; for directing a reference of cért&in questions of law-for 
the decision of this Court. Section 8 (5) of the poenon ‘on Income C 
Commission) Act, 1947, enacted: . (mes dao et by 


- * 8 ' (5): In respect of any order made in the course of vom ien ‘im pursuarice of a 
direction issued under sub-section (2)....the person concerned may, within 60 days of the, date upon 
which he is served, with a copy.of such order, by application in the prescribed form accompanied bya 
fee of Rs. 100, require the appropriate Gommissioner of Income-tax tò refer to the High Qoürt any 
question of law arising out of such order and thereupon the provisions of sections 66 and 66-A'of' the 


Incomeé-tax Act, 1922, shall asifar.as may be-apply....... 25 Ust anaga E af a duod 
Ais required by this provision the petitioner paid‘a fee of Rs. 100 for this: Reference 
Application, numbered ‘ast of 1954-55 ^ ES ei eme ete opid 
' — While this application for reference’ was péiiding. ‘before the Oorr, 
the petitioner filed a petition under Article 32 of thé Constitution before the Supreme 
Court challenging the validity of the order of the Investigation: Commission, directing 
the assessment, on the ground that the provisions of the Act which clothed the In- 
vestigation Commission with’ the power to make the order were ultra vires the Consti- 
tition, The petitioner succeeded" in’ his, applicátion to the“ ‘Supreme Court and 
the orders passed by the Investigation Commission were quashed, and as’‘a result, 
the assessment which was the subject of the Reference Application , stood cancelled. 
"Thereafter the Commissioner of” Income-tax Sac an order on, rrth! April, 1956 
in these' terms : sr ! «x i 

s * Reference : t. Applications G. R. A. 1 to 20 of idis "Oris ünder: section 8 (5). of the Taxation 
on "Income (Investigation Commission) Act, 1947. i: 
i : These applications arise out of the proceedings 1 under the Taxation’ on. ‘Theome. (Ginidstigation 
Gommission) Act, 1947. -...... The Supreme Goürt has since issued a Writ of cerliorari quashing 
the report of the Investigation Gommission, dated: 29th: August, 1952 and the ane of the” Incónié- 
tax Officer for thei assessment years' 1940-41, 1941-42 and: 1943-44'to 11948-49 +. etre tte 

id circumstances, These reference. applications have become infructuonis: aid are accordingly 
rejected ”? , ] rae lacta "ie elite VOS Bata ee aay ae 
‘This order was em to the advocate ofthe petitioner: on his’ behalf. : The 
exact date on which the order was served upon. the advocate is not clear-but nothing 
much turns on it:. But the next matter to be:noticed is that on 10th» May; 1956 the 
petitioner through: his advocate requested the Commissioner’ to: refund. toi 'him ‘the 
fee of Rs. 100'paid in respect of the application. It may- be mentioned that-there 
were'20: applications for reference, C.R.A. Nos. 1 to:20 where the questions! raised 
were common: and the order of the Commissioner, dated ‘11th: April. 1956 'as-well 
as the application for the refund was in regard to:all:the 20 referencé applications. 
The‘Gommissioner however wrote back on: 17th May, 1956 to'say that the reference 
fees paid were not refundable: The petitioner’s advocate'sent a further cómmunica- 
tion, dated: 29th July, 1956 in the course of which ‘he drew'the attention of the Com- 
missionet! to the relevant statutory provisions and pointed; out that the action‘of 
the Commissioner amounted to a refusal to state a.cáse,which entitled the assessee to a 
refund, he having within jo days applied for 'the-refiind thus intimating: his having 
withdrawn the 'application.: The Commissioner: persisted ‘in. declining to refund 
his feċs-and the’ petitioner: has filed’ this petition invoking the . jurisdiction of this 
Court under Article'226 of the Constitution i to. direct the ‘Commissioner to make the 
refund. . bae "dus a pine att 

As I said in the opening; the right of the petitionér to the relief'turns upon the 
proper ‘construction ‘of section 66 of the Income-tax' Act:': "Though at-one'stage 
Mr. Jagadisa' Ayyar, learned counsel for the petitioner, made : some submissions 
on the footing that even if the statute did not apply, the' petitioner would be'enti- 
tled to relief at common law, I was not impressed with: this/argument for obvious 
reasons. ' The payment wáàs'voluntary in the sense^that ‘there: was: no‘ obligation 
upon the petitioner to make the payment and therefore! notwithstanding the Investi- 
gation Commission Act 'or' the main" and:‘operative ‘provisions thereof might have 
been declared ultra vires, the payment of.Rs. 100 made under section 8”(5) of that 
Act: could not be:said to be'a payment under coercion, of Wih, retürn could be 
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sought under the genéral law. Nor did I see any scope for the application of the 
doctrine of unjust enrichment to enable the petitioner to obtain the relief. 


I will therefore confine myself to the consideration of the point as to whether 
the petitioner is entitled to the relief which he seeks under section 66 of the Income- 
‘tax’ Act. i 

`= To start, with, I might premise the discussion by stating that the point now raised 
is not covered by any direct authority and there has been no decision on the con- 
struction of section 66 (1) and (2) relevant to the present context. On the 
terms‘.of the Proviso the right to a refund arises on two conditions being fulfilled : 
(1) The Tribunal should have refused to state a case in exercise of its powers 
under sub-section (2). (2) The assessee must within 30 days of the date on 
which he receives notice of this refusal withdraw the application for the reference. 
Learned counsel for the Department urged that neither of these conditions was 
satisfied in the present case. 

I shall now consider whether the first condition has been satisfied, namely, the 
Tribunal refüsing to state a case on the ground mentioned in sub-section (2. One 
has therefore necessarily to go to that sub-section to find out whether the rejection 
of thé Reference „Application in the present case was (a) a refusal to state a case 
‘and (b) whether it was in the exercise of the powers under sub-section (2). I 
entertain no doubt, and indeed the matter looks to me incapable of S REA pi 
the contrary that the. dismissal of the Reference Application does amount to a ‘ 
-fusal ‘to state a case ".'' Sub-section (2) contemplates only two alternative oder 
being passed and only two : (1) stating a case and. (2) refusal to state a case. Of 
course if it refuses to state a case it dismisses the petition. From this it would appear 
that the dismissal of a petition is merely one mode of expressing the same idea as a 
refusal to state a case. Learned counsel, however, urged that in the present case 
the refusal to state a case was not because no question of law arose but because 
of the decision of the Supreme Court which had set aside both the order of the 
Income-tax Investigation Commission and the assessment in pursuance thereof 
which. constituted the basis of the Reference Application. For this reason learned 
counsel contended that the refusal to state a case was not on the ground that a point 
of law did not arise, but that there was no assessment in regard to which any point 
of law required to be answered. I am-unable to accept this submission. Tf, as I 
said,.there were only two orders. which a Tribunal (or the Commissioner in the 
present case acting in the place of the Tribunal under section 8 (5) of the Taxation 
on Income (Investigation Commission) Act) could pass, namely to make or refuse 
the reference, any order refusing the reference would be an order passed in the 
exercise of its powers conferred by sub-section (2). For instance if a point of law 
arose on the order of the Tribunal and if there was a decision of the Supreme 
Court .directly upon that point before the order was passed in the Reference 
Application, the Reference Application would naturally be refused on the ground 
'that it was 'concluded by the decision of the highest Court. At that stage it 
could properly be said that though a point of law did arise on tbe order, it 
ceased to be a point which required consideration at the hands of the High Court. 
The rejection of such a petition would be a refusal to state a case on the ground 
that no point of law arose within section 66 (2). 

In the counter-affidavit filed on behalf of the respondent it is pointed out that 
applications for reference might be dismissed on various grounds such as their 
being filed. out of time or because the points of law suggested were frivolous. It is 
-unnecessary..to consider the case of Reference Applications filed out of time, as that 
is a matter which is covered by sub-section (3) of section 66. Section 66 (2) assumes a 
petition in time and, in regard to which the Tribunal is competent to state a case 
if questions of law arose:out.of the order. As regards frivolous points of law, I 
do not see how they are in any way different from cases where no question of law 
arose ; they all fall into the same category. 

I, therefore, hold that the first condition for the right to a refund, namely, 
refusal to state à case in exercise of the power conferred under section 66 (2), has 
been estblished by the petitioner, 
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I am also of the opinion that the petitioner has satisfidtl the second condition. 
He did make an application for the refund of the fee paid within the limit of 30 days 
and I entertain no doubt whatsoever, that in the circumstances of the present case 
claiming a refund amounted to a withdrawal of the petition for reference, This 
condition also being satisfied, in my opinion, the petitioner is entitled to the relief 
which he seeks. The petition is allowed and the rule nisi is made absolute. There 
will be a direction to the respondent to refund the sum of Rs. 100 paid by him in 
regard to the Reference Application No. 1 of 1954-55. The petitioner will be 
entitled to his costs. Counsel’s fee Rs. 150. 


Before parting, I desire to mention one matter to which I have alluded 
even in the course of the judgment. 20 assessments were covered by the 
orders of the Investigation Commission and in fact 20 references, one for 
each, were filed before the Commissioner for which a total sum of Rs. 2,000 
was paid at Rs. roo for each petition. At the time when this writ petition 
was filed, counsel for the petitioner addressed a letter to the Commissioner 
of Income-tax suggesting that the latter might agree to treat this petition 
as a test case and abide by the directions contained in it with reference 
to the other 19 applications. I should consider the suggestion very reasonable 
The Commissioner, however, declined to do so with the result that this petition is 
confined to Reference Application No. 1 of 1954-55. The result of the attitude 
adopted by the Commissioner would merely mean that the petitioner would be 
obliged to file further 19 petitions for the relief in regard to the other 19 deposits 
incurring costs which such a procedure must involve. ‘In view, however, of the 
position take by the Commissioner this has become inevitable. I do hope that 
this attitude will not be persisted in, but that the department will give effect to my 
decision if they do not challenge it in appeal, in all the other cases also and thus 
avoid unnecessary costs as well as waste of judicial time. 


P.R.N, oe Petition allowed. Rule nisi 
.made absolute, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice GovinpA MENoN AND Mr. Justice RAMASWAMI, 
Syed Shah Abdul Latif Mohideen  Kadiri Sujjatha 


+ 


Shibahadulla Sahib -.— Appellani* 
5 v. 
M. Mohammad Lebbai (died) and others ` `... Respondents. 


Muhammadan Law—Wakf— Dharga’’ and '* Mosque "—Distinction—'* Pallivasal —Character of— 
Sajjadanashin—Status, functions and powers of— Office of mutavalli—Distinction. 


There can be a Sajjadanashin only for a Dharga and not for a mosque. There can be no vangu 
(call for prayers) in a Dharga, but that can be only in a mosque. “ Dharga ” literally means a thre- 
shold and is usually applied to the shrine or tomb of a Muslim saint. It generally includes a group 
of buildings of which the tomb is a nucleus. The status of a Sajjadanashin is higher than that of a 
mutawalli. He may, however, be also a mutawalli, and in, that case, with reference to the wakf 
property, he is in no better position than a mutawalli. But a Sajjadanashin, as such, is essentially a 
spiritual preceptor. The secular office of a mutawalli must be distinguished from the status of a 
Sajjadanashin. A Pallivasal is not a Dharga but is only a mosque. 


The suit institution, known as ** Mohideen Andavar Pallivasal' was a famous one in the Tirune]- 
veli District and owed its origin to a great Maliomedan Fakir named Mohideen Jelani, coming and 
performing penance there. The first defendant, who was a descendant of the said Jelani, claimed 
that he was a Sajjadanashin. . . 


It was built on an ample scale, strongly suggesting in its design the plan of a Hindu temple. ‘It 
had its annual festival (Qanthuri) ; throughout the year it was a popular resort of not only Mahome- 
dans but also Hindu and Christian pilgrims. Many of the ceremonies performed in the mosque 
were of a Hindu character. It was well endowed. The inam grant was classified as Devadhayam 
and was stated to be for the support of the Pallivasal. The inam was stated to be Sarvamaniam, and 
the income as for the purpose of daily cleaning, lighting, Mouludh, Fathiha, five times Bangu and 
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prayers; burning incensd an@-annual Qanthuri and Mohurrum festivals, Santhinakudam and; Anna- 
dhanam for, Paradesis and Fakirs. In addition'to the income from the lands, there were. other Sources, 
namely, what is, put inside the Santhanakudam during festivals, hundial collections; réntals from 
shops attached to the Pallivasal and miscellanéous income ‘from the hiring out of the elephants of 
the Pallivasal: “ The i iüstitution was described in’ the Inam Register asa Pallivasal and also as a«musjid 
or mosque. “There was no mention at all/of the place as-a Dharga: `The founder was not :buried 
there’ It, was:only a place where the. founder during his wanderings came. and did penance, .'The 
place icd he did, penance was thé sanctum ,sánctorum.' “There wás a "flight, of steps^for (callitig 
prayers n Vangu).. "Thére^whs' also'a Mehrab, pointing the direction’ towards which’ the faithful tust 
pray (Meca): "Origirially there' was only the:Pallivasal. where’ prayérs. were carried: on 
d. subsequently an adjoining Pallivasal came into existence. . The Lebbais or hereditary, servants 
of the Pallivasal were being paid for Wenge am for prayert) both before the time of the 1st defendant 
arid'afterwards; : uve " ats sabe i, ag ud MICE 


^^ Héld, diat ‘the fist defendant could ript be scribed! ds a Sajjadhanashin- of the institution Which 
Was certainly not à: Dharga. The’ first. défendarit, however; was something. more than a) Mutawalli 
and something less than ‘a’ Sajjadanashin, and he could be legitimately, ¡described as the Swami (known 


in Tamil) and, the. pier of the suit Pallivasal:, TN de d uae OA a brd 
i Case-law. referred, Cares : nta aa ipp en E Lodge acte SIS etas 
Dn béoks on’ ‘Mubammadan faw cited! Ie a pak eee tee er fF 

p ‘Appeal against the: Decree, of the. Gourt. of t the Subordinate Judge of Tirunelveli, 

dated 31st March;: :1951:and. passed.in.O.S; No. 26 of 1948-05 oe ead 


acy} 


nos _Narasaraju; 3. “Sipe, K. 8; Kiüsididkuriparan and: E * R: Rami 
Swami, for Appellants,» ` PI ae 





E eoat aihena eaan: do e i 
wi OM" Natestin,- V. ‘Srinivasa, Ve Menakshiundarm sand. Ys. Teen 
Respondents. Soak as sud teeta ah Pt ete inate D anoal bug eshieen 

Sess bee prp ona, D ET B dua m eub. one 
i, The Judgment, of: ithe Court was. ked E cma dtbos ar Puke yan uhi 


Me onem F.—This is an'appeal preferred. d ‘the. Decree:and Teien 
of d learned Subordinate Judge of Tirunelveli in O.S. No. 26 of 1948... don: 


"The suitwas Vader section 92 of the Code of Civil Procedure: (1) fort removing 
be first defendant from the trusteeship of the suit;Pallivasal and from the- possession 
and management of the trust properties; (2) for framing and settling’ a scheme 
suitable for the administration-of the Pallivasal ;.(3) for:declaring -the ,alienations 
made by defendants 1 to 5 of the trust properties invalid and void and (4) for a per- 
manent injunction restraining 'deferidaints 1 to yor anybody on their behalf from inter- 
fering in any manier with the trust and its management and-its properties: '-^ 


The. suit: .Pallivasa! known as the Mohideen Andavar Pallivasal i is a famous 
Dharga'in Tirunelveli District. It is said that it'owes its sanctity to à great Mo ań- 
madan Fakir'by. name Mohideen Jelani coming and performing hisp 
The first defendant is a descendant ofthat-Jelani: ^ e «oir 





5 ft thé "Titunelvéli Gazetteer: ‘compiled ‘by, Mr, age T e s; [at page’ 365: the 
cab description ç of this Dháiga'i is giye ys n E sh gehen ard eni ui 


e mosq jue ‘which i is áh'old oné (said to have been fouhdédi in'1674)'is built on’ an ániple! scale; 


sbi signe in its’ mite the Bap. of à Hindu soi Mal It has its annual festival end Chg E 





worsippére" vet oe se Wey 
Gn oe) Bldg tg hart 


e his Dharga i is ‘well aowi and “aie A-r to 9 Ag are the nei n 
to the Inamygrant for this Pallivasal. The Pallivasal Inam is classified.as.Devadha- 


$ 
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. 
yam and: the Inam is. stated to. have been: granted: for. the support of Mohideen 
Andavar--Pallivasal.:: The:grantor is the Nawab’s Government and the grantee is 
mentionéd as: Pottalpudur:Pallivasal Saiyad Sha:Abdul ‘Rahiman: Khadari.. ‘The 
Inam is stated to be SarVamahibham and thei:income:as:for the purpose :of: daily 
cleaning, lighting, Mouludh, Fathiha,:! five.times :Bangu and prayers, ‘burning 
incense and annual Khanduri and. Mohurrum festivals, Santhanakudam, and 
Afinádlianam: for Paradesis and Fakirs!' In addition; iò the inconie from the lands 
the other sóüfces of indotrie óf this Pállivasal z are’ (5 whati is put inside the Santharia- 
kudam during the’ festivals and piit; anióunis to 2 fairly : small’ amount’ ;’ ; (6) Hun: 

disi Collections’; ' (9). rentals fiom the shops attached: to, the’ Pallivásal and (à) mi di: 
laticous: incóme like hiring out of the Pallivasal' ‘elephants, ete., uu 


hips "n" Jouet Tefal taa 7 Fait ce 1 itt Natl di 
| nTtcis in’ thee: -circuimstanies': thátithé: plaintiffs moue admittedly. Lebbaié or 
hereditatysservants of the Pallivasal have filed this suit against:the first'defendant who 
claims to: be-Sajjádanashin of the: suit: Dharga;: as he calls it, for the reliefs ‘set: 
out above: -including. ‘the removal ‘of -the-. first’ defendant. »whoni: the ‘plaintiffs 
contend is not ‘Sajjadamiashin at-all-but-only:‘a truste- or: Mutawalli' ‘of: thé suit 
mosque and à its‘ properties: on.the'followingr among'other grounds iz, (1) that'he ‘has 
been using the surplus income from the suit properties for hii;personal "use, and: ‘not 
spending it for the purpose of the mosque ;,(2).that:-he has been making improper 
alienations against the interest of the mosque, and not for any purpose binding on the 
mosque’ ;'(3)"that he-has been!aiserting' title to" the - suit''propertiés: asi: against” "the 
mosque ; 12 that he has not been looking after the , upkeep ofthe’ mosque 
properly’; 305). that. he-has: hot ‘bech making: satisfactory ` ' arrangements’ forthe 
convéniénice'of the pilgrims land visitors: ofthe mosque’; (6) that he has not ‘been: 
feedirig thé poor peopletin: "the*mosque. as: should: be done ; (7) that hé. has not been 
maintaining: Proper accoults ;' '(Bjthaf he has. been ` Wasting : ‘the? income ofthe 
indsque’ propértiés ïn "irinecéssary litigation; ete -(g) that he: has fenced four acres 
of the mosque laid and. built therein ra bungalow: ‘for his own’ use and: (1 0) that he 
has not ‘been! properly: caring’ for ‘the'elephiants uude to tie hsc Onus 


4 TEF 
dE erre OI EU " Sara ER Ta te sar] deeds 


pei 


scheme" néed:' bé" fram that Te "Hé nebbia Eden 
Vni Wr D id «ah 


ibys BE. learned Subordinate Judge. upheld, ihe contentions of the plaintiffs. ‘and 
de creed. the suit, as prayed for, Viz., removed the first, defendant and framed.a ‘scheme., 

It is found among other things that. this first defendant Has been spending roughly.a: 
sum, of: Rs, 2,000 per month of, this;Dharga' s. income. for his :own usejand. has, been 
maintaining. big. bungalow; put'up in. the. compound. of the Dharga,iand: a motor. 
car: and- celebrating: on’ a’ grand scalé mhàrriages' of the members’ of his‘ family, etcs! 
Therefore; When this decree Wás passed and thé, first, defendant was, reduced. to'a’ 
nonentity under the scheme he found himself naturally a destitute, and he in 
preferring’ the'a appeal , pressed for interim" üiaintenandé: "This Court" appears to, 
have' diréctéd without ' going irito'' the" contioversy; that à: sumi of ‘Rsa 5o; per, 


[a 


month: bé allowed: as ‘interim’ "fflintenarite.- Foes gD ae umet 


t . 
ant Haa ten iren ast ASA aap othe fes fan xp ME eft 


yan In view;of. the turn which, this appeal dias taken before us, namely, ofthe ütter 
inability. of the appellant to demonstrate tò us that on the:evidence;on record .this', 

isnot a fit,case for-the framing of a scheme and the.overwhelming. evidence on record, 
to the contrary, ; it.is innecessary to decide several matters gone inté!by the learned; 
Subordinate Judge.. That a scheme. should. be framed .was:not at.all seriously dis-: 
puted, at the, end. ;;~“Fhe-real objection ‘was only. as ‘regards’ some,impoftant details. 
therein... We haye got to see thatthe schéme is so framed as.to preserve‘a:true balance: 
between preserving this first defendant as the spiritual head or as Sajjadanashin as he, 
would like to call himse]f and which appellation is stoutly denied to him by the other 
side and hereditary. trustee. ‘of this ‘Pallivasal. with; all the honours and, Coolie 

26 . 
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D 
pertaining and relevant thereto and preventing the holder of the office for the time 
being from abusing that position and converting it into his own private domain and 
starving out the Lebbais who seem to look upon him as their Public Enemy No. 1 and 
vice versa. ‘Therefore the.point which remains to be determined is the position 
occupied by the first defendant in this Pallivasal. : 


In order to determine the position of this first defendant and his predecessors- 
in-title, we have first of all to determine whether the suit institution is only a Dharga 
or Mosque or Pallivasal. It is common ground that there can be a Sajjadanashin 
only for a Dharga and not for a mosque. In the Inam Register the grant is made 
only to Mohideen Andavar Pallivasal. ‘The term “ Pallivasal” in Tamil means a 
mosque. In Exhibit A-1 it is also described as Musjid or Mosque. In all prior suits— 
in fact the Tirunelveli Courts have been full of these suits—this institution has been 
found only to be a Pallivasal and the term “Dharga” is not mentioned at all in those 
suits." The turn-book Exhibit B-8 and the receipt book Exhibit B-9 refer to the suit 
institution as Mohideen Andavar Pallivasal. This Pallivasal cannot obviously be a 
mistake for Dharga as pointed out by the first defendant. People know the distinc- 
tion very well and this has been made clear.to them in a number of ways by decisions, 
lexicons and standard text-books. . . 


In Piran v. Abdool Karim}, it is stated at page 220: 


. ** As is well known , these Dhargas are, the tombs of celebrated Dervishes who in their lifetime were 
regarded as saints? `, f i 
In Khawaja Muhammad Hamid v. Mian Mahmud?, it is stated at page 151 that on the 
death of a dervish he is often reversed as a saint and his humble takia or abode 
grows into a Khankah and his dharga or tomb into a rausah or shrine. In the Oxford 
Dictionary, Vol. III, Part III, page 725, “‘dharga’’ isdefined as a place of religious 
resort and prayer and also as a shrine of a saint. In the Tamil Lexicon, Vol. III 
Part I, page 760, column 1 “‘dharga’’ is defined as, shrine of a Muhammadan saint.” 
Ganapathi Ayyar in his text book on “Endowments” 2nd Edition (1918), Chapter 
XVI, at page 415, has observed that a dharga is a tomb of a dervish who was regarded 
during his lifetime as a saint. : Babu Ram Verma in his Mahomedan Law (Second 
Edition), at page 471, defines a Dharga as follows : f 
“ Dharga literally means a threshold. It is usually applied to the shrine or tomb of a Muslim 
saint. Dharga generally includes a group of buildings of which the tomb is the nucleus.” 
Fyzee in his ** Outlines of Muhammadan Law " (2nd Edition) page 277, has 
the following to say about a Dharga : 
* In Persian and Urdu, the word Dharga means a threshold. In India it is a term applied 


to a shriné or the tomb ofa Muslim saint ; and is therefore a place of resort and prayer. (In Kashmir 
itis generally called a ziyarat, abbreviated form of ziyaratgah or place of visit.) 


' A recent Bombay decision Mahomed Oosman v. Essaq Sale Mahomed?, discusses the law relating to 
Dhargas exhaustively.. The origin of Dharga is discussed and it is laid down that a Dar-Gah is a res- 
pectful term applied to the shrine of a Muslim saint in India. In spite of the Prophet's disapproval 
of building tombs, great reverence is paid allfover India to such tombs. The word Dharga often 
includes a group of buildings of which thé tomb is the nucelus.? 

In the instant case in the suit Pallivasal Mohideen Andavar has not been buried 
in order to make it into a Dharga where there must be a tomb in which the saint is 
buried. ` In fact this was only a place where that great man during his wanderings 
came and did penance. It is admitted that the sanctum sanctorum in the suit Palli- 
vasal is the place in which Mohideen Andavar prayed or did penance. The first 
defendant admits in the box that in this building there area flight of steps for calling 
prayers (Vangu) and that in a Dharga such a flight of steps will not be there. The 
learned Subordinate Judge who inspected the suit Pallivasal at the instance of 
both parties found this flight of steps and its existence. . Though the first defendant 
stated that there would be no Mehrab in a Pallivasal, there is actually one as found 
by the learned Subordinate Judge in his inspection. It was found to be similar 
fake errr 


i. (1893) LL.R: 20 Cal. 810. ` l LL.R. 4 Lah. 15 (P.C.). 
2. (1922) 44 M.LJ. 149 : LR. 50 L.A. g2 : 3. LLR. (1938) Bom. 184. 
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to the one which was found in the Tholugai or prayer Pallivasal or mosque 
situated just by the side of the suit Pallivasal. This Mehrab is an 
important pointer showing whether the place is a tomb or mosque. In 
a Dharga there will be no Mehrab and in a mosque there must be a 
Mehrab, because it points the direction towards which the Faithful 
must turn and pray, that is to say, towards Mecca. There is also evidence on the 
side of the plaintiffs that originally there was only the suit Pallivasal where prayers 
were carried on and that subsequently that being found not convenient, the adjoi- 
ning prayer Pallivasal came into existence. Then again as per the accounts filed by 
the first defendant and as per the admissions of the first defendant himself, the Leb- 
bais of the suit institution were being paid for Vangu (call for prayers) both 
previously and even now. It is common ground that there can be no Vangu in a 
Dharga .but that] can be only in a mosque. Therefore, the learned Subordinate 
Judge was fully justified on this analysis of the evidence in holding that the suit 
institution is a mosque and not a Dharga. 


On that conclusion we have to consider whether the first defendant is Sajjada- 
nashin or not. It is significant that the first defendant's father and his grandfather 
did not claim in any of the prior suits or describe themselves as Sajjadanashins. 
Even in the Inam Statement the ancestor of the first defendant has only signed as 
Inamdar and not as Sajjadanashin. "Therefore, we have to find out, from a descrip- 
tion in standard text-books on Muhammadan Law, what the office of Sajjadanashin 
is in order to decide whether the first defendant and his predecessors fulfil that rule. 


The Right Honourable Syed Ameer Ali in his **Mahommedan Law,” Vol. 1, 
pages 443, 444, states: 


“ Such superiors in India are called Sajjadanashins. (Sajjada is the carpet on which prayers are 
offered ; and Nashin is the person seated thereon). The Sajjadanashin is not only a Mutawalli but 
also a spiritual preceptor, He is the curator of the Dharga where his ancesior lies buried, and in 
him is supposed to continue the spiritual line (Silsila). ‘These Dhargas are the tombs of celebrated 
dervishes, who, in their lifetime, were regarded as saints. Some of these men had established Khankahs 
where they lived, and their disciples congregated. Many of them never rose to the importance of a 
Khankah, and when they died their mausoleum become shrines or Dhargas. These dervishes professed 
esoteric doctrines and distinct systems of initiation. They were either Sufis or the disciples of Mian 
Roushan Bayezid, who flourished about the time of Akbar and who had founded an ‘ independent 
esoteric brotherhood,’ in which the chief occupied a peculiarly distinctive position, They called 
themselves Fakirs on the hypothesis that they had abjured the world, and were humble servitors, of 
God ; but their followers were honoured with the title of Shak or king. Herklot gives a detailed 
account of the different brotherhoods and the rules of initiation in force among them. ‘The preceptor 
is called the Pir—the disciple, the Murid. On the death of the Pir his successor assumes the privilege 
of initiating the disciples into the mysteries of Dervishism or Sufism. 'The relationship which exists 
between a Pir and his Murids, as I understand the theory and practice of Dervishim, was a spiritual and 
personal one. 


Accordingly, the appointment ofa child of tender years as Sajjadanashin would secm to be opposed 
to the constitution of the office. There is one instance, however, in which a boy of nine or ten years 
ofage was appointed a Sajjadanashin by the last holder of the office, the work ofinitiation, etc., during 
his minority, being entrusted to a disciple or Khalifa (vice-regent.) In this case the office was heredi- 
tary in the family and apparently there was no other member qualified to perform the spiritual duties. 
* The appointment of a Sajjadanashin of a Dharga must, to a large extent, however, be regulated by 
the practice followed in the particular Dharga or neighbouring Dhargas’. Herklet describes the 
custom in vogue in the Dhargas existing in Southern India. And, so far as I am aware, this is consis- 
tent, with the practice prevailing in other parts of India, viz., that upon the death of the last incumbent, 
generally on the day of what is called the Sium or Tea ceremony (performed on the third day after 
his decease), the Fagirs and Murids of the Dharga, assisted by the heads of neighbouring Dhargas, instal 
a competent person on the Gaddi ; generally the person chosen is the son of the deceased, or somebody 
nominated by him for his nomination is supposed to carry the guarantee that the nominee. knows the 
precepts which he is to communicate to the disciples. In some instances the nomination takes the 
shape of a formal installation by the electoral body, so to speak, during the lifetime of the incumbent. 
But in every case the person installed is supposed to be competent to initiate the Murids into the mys- 
teries of the Tarigat (The Holy Path)." 


A brief reference may be made to the other standard text-books on Muhammadan 
Law. de R.K. Wilson's “Anglo-Muhammadan Law” (5th Edition) at page 357, it 
is stated : f 
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LÀ 
Ope: ferhale may “be the ‘Muiawalli of dn 'éridowment, and ‘so may a: siof-Muhammadan‘; ; but 
if the endowment be for the purposeiof divine: worship} neither females nor non-Muhammádans are 
coinpctent:to -hold,,the office of Sajjadanashin, or, spiritual superior., uif — tiie qoe " 


k Milla ‘in‘his! 'Principles' of- *iMolHomedan' Law" (13th dition). lat: “page! 5204; 
after igiving: d similar’ description as'that'of Ameer Ali: proceeds to: state Ji abite 


sr d ‘tthe’ ‘status ‘of Saijditanashin’ i is highek. than’ that ofa Üinutawalli. " He's the head af the institution 
and. fidis a a right’ to 'exércise süpervisión over” the’ mitawalli’s management’ 'But thé Sajjadánáshin 
may, lalsoibë a-mutawalli and:ini that case; with! reference toithe wakf UR ae he is inino better posis 
tion thahja mutawalli. .; He has no, power to, borrow money for the purpose p, carrying out the objects 
ofttha trust but he, may like a mutawalli.t borrow money and incurdebt, with, the sanction of the Court, 
for the preservation. ‘of 16 wa property. The Court may 'rémove a "Sajjadanashi. > Miscondtict 
and When frámirig à í scheme may sepatate 'the'offices of Såjjaddñashin ‘and! oman : ‘ 

hin Ayes 221 

| Tyabji his “Muhammadan | Law (sid. Edition): at page 535. has, ind follswing 
instructive. note;on. the; ‘pretensions of: upergons. “who, sep to, describe. ‘thieitiselves; ,88 


Sajjadariashins' and about their removal ;, d nnus z 


aus er W "and NTAT 


** Sahib-E Sajjada, Gaddinishin, are variants. See sections rI-B. a (7- A) n., 1 Stay of rs V. 

Ma adi Ahmed! Piran yw. Abdool, Karim?, Koolekha Bi, v. Syed Kunul Abedin*, . „Munnay aru B. S. v. Mir 
Makap ie E ed Ska Md. Kasih v. Sed AB Saghir®. Removal of Sa jjaddnashin, ib..347. ‘Sajjada Shah v. 
Shaw Habis, section 491: Illus!'3, * (So called’Sajjadanashin: without any disciples (680); ‘ceremonies 
to diis homage "of ignorant Muslitis of neighbourhood! (679) 3 judgment of Abdur ‘Rahim: J.; very 
instfuctiyés -as reportinpt casilylavaileble, fill statement given §, grant,in 1776 of two, villages: to holy 
man, Hazrat. Khaja Rahmatulla for feeding poor.;, eight other villages transferred í for nominal price, 
to: the dedicated for’ poor and m mosqu e; tomb, ofe grantee (founder) gainéd considerable sanctity, so as 
td "overshadow mosque: eH Thérb could belittle ‘doubt that pióus'founder' himself’would have Héen 
mich surprised !at the-wayshis ‘origirial objects were ‘getting transformed ; ‘no doubt-iain intention: by 
endowment to maintain mosque built by founder, in efficient condition, as house of prayer, so that 
religion’ of Tslam might spread, ‘Extent to, which original objects: which Khaja Sahib: had, in view, 
obscured in sixtiés appeared fi rom prominence acquired by performance, ‘of urs ‘and fatihas at tomb 
as feature of institution’. ‘ That, it is needless to point out, could not have been within the cóntem- 
plation of the founder himself. When we come to more. rece nt times, we, find that the so-called sajja- 
danashin fox the tini ‘being’ began” to” treat the wakf properties as'if they- "Wére ‘his ‘private próperties. 
Only : somie of the: n Gligióus “teremoniés were! ‘kept up, which ro döubt served" td’ secure ‘the nope 
of thé dgioreit Mus ais of thie Akighbourhood | for the holder ofthe ‘office dnd his faniily. . 

‘The mismánagénment and thigappropriation became “more ànd'ióré ‘fldgtant. VU i.coming to à 
he: ad is au "e ónsequéntly appellant's removal dirécted ‘by ‘High’ Court "iom the'headship of the inst?- 

tution to’ lich Office’ the ‘designation’ of sajjddanashin“or ‘rather Sajjdllà Was erroneously ‘dttached.’ 
The High ( Court sent, down i issues wheter’ functions of sajjadànashinin ary Way of d spitithal'iatüre and 
distinct from those ‘pf ordinary fi aball” and found iat furlctions ‘of the! sa! "llled sajjadahashin’s 5 office 
were not of Spiritual ôr 'religibus natare i in ‘any Sense/áhd that; they had T io disciples alid nà dóctrines 
of Sufism or anything elié t i "AIF lat'they: "had" to ido was-to‘¢onduét the anntüal urs ànd to 
offer - fatihas® "at ‘tombs, ag noné, p ‘these could!’ ‘be said to bà functions incapable? of being: performed 
by, other, Moham adan. (Cf? Mahoined Oosinan v! Essacg?." Rakim, J; T corichidés' * ‘Wholly, superfluous 
to’ » retail ' the office of thie iea. stijjadanastin i in “addition to that of ofa trustée ‘or utatalli:' The 
term ishi ijadanashin i is ar. :absólüte" misnbrüer in connection With this institütión, ‘though: ‘this' is hot thé 
only instance in which I'havé fouitd the word wholly: misapplied in'this'pfesidéncy'; see for’ "iristahce 
Dust Muhannad Khi v: Nazi AB Sdhib® "The üttenipt made'by the’ defendant who'has been guilty 
of every conceivable act of mismanagement in connection with the trust, to bolster up his position 
gn the strength of the designation of sajjadanashin is utterly wanting | in a bona fides, His evidence in 


support of "his prétensioris ‘is\transparently' false. m'a : : yy ni lee Load ; 

"EE eig, ZEIT m z 
wv Babu- Ram: Vérnia d in his 'tfMahomedan Law? (Scena. Raition). atpages: 489. 
to dL, States: fes peuk EPE napa tee Rc tore 2t uut ries uan 


C I mit Tea ub ied 3h c em" doa ] eer tastes Hs ; PM tata. 
1 ‘The head pfiaKhangah is known as Sa adandekin (literally meaning,.a person who: sits, on: the 
Sajjada or prayer-mat) : Maule Sliah:v.iGhane Shah®, Najibuddin v. Amin Hasan.» The first Sajjadanashin 
is-generally:the founder-aind: after. his death. the. spiritual line is-continued by, the succession of Sajja- 
danashins by virtue:of the directions of thé founder'oriby. a valid custom.and-in-some places bytelection 
Syed ‘Shab, Syed -Abi}4, Ghulam. Rasuliv..Qutabuddin1?,.Ghulam Muhammad v. Abdul Rashid}3, Ali Shah v. 
Fateh'Muhammad', Ismailiniya Ve'nWahdani!5; Ali. Muhammad y4 Ali -Akbar!& and. Maule Shah y. Ghane 


Shahh- 1. Where practiceishows. a rule of nomination.by the noon: ofthis, successor, succession. bythe 
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its «(1900) I. L2, Gal. 6765 nro fes] oer £49 (193852 Ming. 339 PAIR. 1998 P. 202%, 
~ou (I8gr)EL.R.19:Cal.209. 49 ainoan o Ae: A.LR.11934 Pat: 443.. ' 354 a 
3. (1904) 6 Bom. L.R. 1058. 11. ALR. 1922.Pat.238. . v "OY ` MERRE SS 
4. (1918) I.L.R. 41 Mad. 1033, 1987- 12. ALR. 1942 Lah. 142. 
ei LER. 1x Paty 388, . iu Tt, ALR. 1933 Lal..905.,,,, «essct! V 
yO, 1919). 53 Ind, Cas; 677. . E buds He. ALR. 1935 Lah. 657. 4; c-r apay a 
7. LLR- (1938) Bom. 184. ° eas (git) LER. 36 Bom. 308; Pea 


8, (1917) 42 L.C. 474. 16. ALR. 1924 L. 382. Dind 


in SYED sHAH ABDUL LATIF v. MDs kEBBAI-(Rdmaswami, JJ. . —— 465 


i ane i oga o 67 do Brea ud 
Fyzee in his “ Outlines of Mahomedan Law ” snd’ Edn., at page 270, states : 
Sl dee thigh n o de ete AM ger "pe! ab rr ts tl uno od 
m" i The religious head of a khantah is calléd a Sajjadanashin (literally, one who. sits “at the head of 
prayer-carpet). «Hé is ésentially "A'spiritüdl! precèptor ; he inay-zàtid generally is-Cthd-hüliadalli of 
wakf property, thus, the:secular office"ofrá! mutawallt must be distinguished: from thé Spiritual status of 
Sajjadanashin,. ^ tu sea Dua sual psp n Dec et Daa i s das, 


7 "Thé special feature of the office of à Sajjadanashin'is that'the original founder Has the right to noi 


fe 


hereditary, In-one’éase the ‘Sijjadanashin-was found to be 5o wotthless.that lié was renioved from the 
mutawalliship, butiwas :allowed, tò retain the spiritual’office (Sdjjadahashin) which ‘was considered-io 
be, hereditary.” , [see Syed; Shah Muhammad. Kazim, v. Syed Abi Saghir', Chulgm' Mohammad v... Abdul 
Rashid? and. Mohamed Qosmay v. Eseoq Salemelgmad ^ |i tta agag ues niBén sue vw s 
v. Sakseha in-his *Mouslitd Láwas"Administered in India and Pakistan” (Third 
Edition)'definesthe-rights and powérs;oP a Sajjadandshin; at! page 545; as follow: =- 
ine tide Pee, obd oe D tye Donu i ub; 

** A person may hold both the offices of a niutawallt and a Sajjadandshin, but the Court in framin g 
the.scheme under section :92 of the Civil Prócedure-Gode may separate the two offices... Hejshould 
give all facilities to the devotees to,peform their spiritual ritesat the shrine at all reasonable hours; An 


new Sájjadandihin cannot be appointed by the Court, nor 'gàn he be ordered to furnish accounts, Án 


injimction cannot Be issued restraining him from! 'áliébatirg the - property. ^ He has full power of 
disposition over the incoiie of the wag'f property;unless Heispends:money:iri wicked living or on objects 
alien tọ his office. .. Butit.doesinot mean, that the, whole usuftuctofiasthenkah is, at his, disposdl. 1: The 
costs of religious ceremonies, etc., must be,defrayed first. : At some:shrines,. the members of tthe foun- 
der"s family also, other than the Sajjadanashin, can sháre the surplus offerings which remain after pay- 
ment’of expenses, ‘It is the duty of a Sajjadanashin to’ inaintaini-accounts' to show! that he was rightly 
and properly:spending money'éfthe wag} property upon expenses 'in connection with thé object ofthe 
wagf.., Ít- isthe duty-of the Sajiadanashin to apply, the incoiné ofthe, wagf properties .for thé purposes 
of endowment. ,, He has ordinarily full powers of disposition overjanysurplus income. . In the exercise 
of that power he may, and nd.doubt it is very desirable thathe should, provide for the deeds of indigent 
members of the family. * It may even bé said that he ig under amoral obligation to do'so." ‘But legally 
the’ dispositio? 6f the’money: is in his hands; stBject to the terms of grants under which 'thé-property 
is held and to'anyiproved custom of the institution! - ; Mohammed Noor; J., of the Patna:High Gourt 
has held that provision for,a Sajjadanashin is, not tajprovision, fox the, man, but for: the, institution... A 
khankah cannot exist and continue without a Sajjadanashin. . In other systems, the ‘personal expenditure 
of tlie head of such an institution has been curtailed to. almost‘dothing’ by ‘enjoining’ célibacy, às for 
instance, ‘in'the' case of Christian thonasteriés oi Hindu-mutts or sangats:- But Islam prohibits.celibaoy, 
and a saint with family is the rule rather than an exception. In these circumstances, devotees and 
adherents of Ahankahs, haye always made provisions for.maintenance of the Sajjadanashin, and his 
fárnily, so that "he'may déVote ‘all ‘His time to, impatting 'teligidus' dnd spiritual instructions to his 
disciples'and bé free from’ sécular carés; ‘A ’Sajjadanashin is an integral part’ df the institution-arid''the 
central figure so.to: speak therein. , Its:existence |depends, on his-personality/;:In him is supposed to 
continue the spiritual line, :; Therefore, provision for his maintenance, and that of his descendants isa 
provision for him as the head of the institution. It is a trust and not'a personal grant.” | [Khawja 
Muhammad v. Haniid®; Vidylt Varuthi v. Baluswami” i Muhammad Hamid v. Nine Muhammad 1 ‘Zooleka 
Bibi v. Mbdiin 11: Eldrus v! Bldrusttuo ie n pe w Deane eed tebe n uos OT V Bir ai 





cre ae TUM rent yh irn T t£ od» fj tele aite ue oru 5s ent da TCLS 
Then, it regard to the removal of a Saijadanashin Saksehd points out that there are 
conflicting views that. Sajjadanashin.can be removed for misconduct, though there 
is contrary opinion as Well that such miscoñduct Has to be judged with such modifi 
cations às may, be required as in the case‘of heads of other Muslim or Hindu institu- 


a 
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p ad x TERES . Paga ` "g € 
"dH JU 38 Ind: Cas; 3877 6f" fupe BATRA 1928 Lah)! 978. ee EE TE 
ads ee Ind. Gas, 240, (at bar tal if git (1922) 9r M. TG 434617 L.R: 44 Mad. 894 
58. ALR. 1934, Pat. 443.00 ori onein a 148 DLAs, 3021:) ALR, 1922 P Gerz (B.E2).0 ani 
4. .A.LR. 1938 P.C. 71 : 40 B.L.R. 755 (P.C): 10. (1922) 44, MiL-J. 49 i L.R. 50 LA g2 i 
5. (1931) LL.R. 11 Pat. 288. LLR. 4 Lab. 15: AIR. 1g22 P.C. 384 (P.C). 
*6. (1933) LL.R: 14 Lah. 558. i AT `~ 11.7 6 Bom.L.R. 1058. 77 ` i 
7. LL.R. (1938) Bom. 184. Apos joi Im; AUR. 1937 Bom. 217. 
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tions. It is for instance a grave misconduct when the Sajjadanashin spends money 
on gramophone records while making default in payment of the road cess dues: 
Najiuddin v. Amir Hassan}, He would be also guilty of breach of duties, if he neglects 
to repair wagf property notwithstanding funds in his hands (Ibid). 


This is all the information that can be gathered from the standard text-books 
and case-law regarding the origin, rights and powers and succession to the office and 
the removal of Sajjadanashins. 


Bearing this analysis in mind, if we examine the facts of this case we find that the 
first defendant cannot be described as a Sajjadanashin of this Pottalpudur Mohideen 
Andavar Pallivasal, which is certainly not a Dharga. But at the same time on 
account of certain duties performed by him which may even be opposed to the 
strict tenets of Islam, viz., like officiating at the Santhanakudam and taking the 
offerings placed inside it, this first defendant is something more than a Mutawalli 
and something less than a Sajjadanashin and he can be legitimately described as the 
Swami (a fitting Tamil epithet, to the application of which to the first defendant the 
plaintiffs Lebbais are agreeable) and Mutawalli of the suit Pallivasal. This first 
defendant is claiming to be described as Sajjadanashin for the first time in order to 
attract to himself the privileges of that office, viz., absolute disposition of property, 
non-accountability, etc., set out above. It is further made clear that this Swami-cum- 
Mutawalliship of this first defendant is hereditary within the limits already set out 
above and it is on that footing that we shall proceed to examine the scheme framed 
by the learned Subordinate Judge and modify it suitably. 


The scheme framed by the learned Subordinate Judge suffers from two inherent 
defects which ought to be remedied. First of all, the hereditary Swami-cum-Muta- 
walliship of this first defendant has been reduced to that of a zero under the scheme; 
and secondly, the servants of the suit Pallivasal, viz., the plaintiffs Lebbais associated 
with the management equally with the first defendant. In regard to the first, reducing 
the position of the office of the first defendant to that of a zero and putting in an‘all- 
powerful Commissioner under a shadowy Managing Committée will only introduce 
more complications and will effect no improvement. It would be opposed also to the 
spirit of Muhammadan Law which we are bound to apply as far as possible in this 
case. In regard to the second, where is the point in putting on the Committee two 
warring elements like Swami-cum-Mutawalli and the Lebbais together , as this would 
only enable them to carry on inside the Committee the strife which they had been 
waging outside. The Lebbais (servants) had never had any hand in the manage- 
ment of this Pallivasal and were only entitled to certain definite perquisites and had 
to work under the disciplinary jurisdiction of the Swami-cum-Mutawalli, the first 
defendant. "Therefore, these two defects must be rectified in any scheme framed by 
us. 


The emoluments of this Swami-cum-Mutawalli, first defendant, and the Lebbais 
must also be made clear. There is no trouble between these two sets of people over 
spiritual affairs and the root-cause of trouble between them is as regards the sharings 
of the offerings. In regard to this Swami-cum-Mutawalli (first defendant), out of 
the five heads of income , he and his sucessors-in-title will be entitled to all the moneys 
placed inside the Santhanakudam during the festival and which amounts to a small 
amount, to an one-fourth share out of the hundial collections, both at the time 
of the Kanthuri and in ordinary times, five kottahs of paddy per month out of the 
income from the lands, to be taken yearly or half-yearly, and one-fourth of the in- 
come derived from the shops and the hiring cut of the elephants, etc., (miscellaneous 
income). The first defendant will be further entitled to perform as before out of the 
Pallivasal income the fatihas, urs, poor feeding and other religious ceremonies. 
In regard to the Lebbais, they would be entitled to an one-fourth share out of the 
hundial collections both at the time of the Kanthuri and in ordinary times and an 
one-fourth share under all other heads of income except the Santhanakudam and 
lands. (Vide Exhibit B-6). 
M RRR AR ————— 


1. AIR. 1943 Pat. 443. 
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Having delimited these controversial points we frame ghe following scheme : 


1. The suit institution shall be known as Pottalpudur Mohideen Andavar 
Pallivasal. 


2. This institution shall be managed by a Managing Committee of tliree persons 
consisting of this first defendant, the hereditary Swami-cum-Mutawalli as the Presi- 
dent and two other respectable Muslim gentlemen knowing Tamil to be appointed 
by the Subordinate Judge of Tirunelveli for a period of five years at a time after 
suitable publicity. The Managing Committee shall notify within fifteen days after 
a vacancy arises the Subordinate Judge of Tirunelveli so that necessary steps might 
be taken to fill up the vacancy without delay. 


3. The Managing Committee shall appoint an Executive Manager on such 
terms as shall be decided upon by the Managing Committee, subject to the 
approval of the Subordinate Judge of Tirunelveli. : 


4. This Executive Manager shall work under the disciplinary jurisdiction of the 
Managing Committee and shall be responsible to them and only in the case of his 
removal for misconduct the approval of the Subordinate Judge of Tirunelveli shall be 
sought. 


. This Executive Manager will be in charge of the funds and accounts of the 
suit Pallivasal and shall carry on the day-to-day management exercising control and 
supervision over the Lebbais subject to such directions and instructions given to 
him from time to time by the Managing Committee. The Executive Manager may 
employ suitable staff sanctioned by the Managing Committee. The Managing 
Committee will, however, have final superintendence over all the affairs of the 
Pallivasal. 


6. The lands and shops belonging to thesuit Pallivasal shall be leased out for, 
periods not exceeding five years at a time cither by private treaty or by public auction, 
whichever is more advantageous to the institution, by the Managing Committee 
who in doing so should take all reasonable steps for ensuring Hie purior and, 
regular payment of the lease amounts., 

7. The Managing Committee shall open a bank account with a Scheduled 
Bank and keep the balance of the amount in the bank and may either operate on it 
by any one of themselves or through the Executive ‘Manager authorised by them 
in this behalf. 

3. Every year the Managing Committee shall prepare a budget in April 
showing the anticipated income and expenditure and adhere to the budget as far as 
possible and send a copy of it to the Subordinate Judge of Tirunelveli for informa- 
tion and keep a copy ofit open in the Pallivasal for ne information of the Muslim 
devotees. 

g. The Vanagi Committee shall get their accounts - audited yearly by a 
qualified auditor. 

10. The Managing Committee shall have power, subject to the approval of the 
Subordinate Judge of Tirunelveli to devote a portion of the surplus income of the 
Trust for the higher educational advancement and medical facilities of both sexes of 


the Muslim community and 

11. The Managing Committee shall frame their own rules for the conduct of 
the business . 

In the result this appeal is allowed in part and the decree and judgment of the 


learned Subordinate Judge are modified accordingly. The costs of the appellant 
and the plaintiff respondent in this appeal and in the lower Court will come out of 


the estate. 
P.R.N. , ; Appeal allowed in part : Decree modified. 
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IN THE'HieH COURT ‘OF JUDICATURE: ‘AT ‘MADRAS: 
s.haho atc peeked ONE “ Justice SUBRAHMANYANE! T 5 IU i : UN 
Velayudham , Chettiar 4 Petitioner. 
wands “is! ft) null 


Foy d 

: Provincial "Insoloency Act (v y of 1920), section 3 E Order a. adfüdicali Wen itakes da or, 
purposes of proving’ debis b claimants: Vue y 

UYE ygt i thor. uere cred Dub adt 

ua For purposes. of sections 94. (2) of the: Provingial TERE Act, inder which ,the idebts of an: 

insolvent i is provable on his adjudication,. an. order, of ‘adjudication takes effect from. the date of the 

presentation of the petition for adjudication.’ Hence! "debt, which Was in time; and its’ iédovery i was’ 

not barred by limitation’ on the-date of the presentation ófa' | petition: for: 'adjüdicátion could be: "proved 

in insolvency against the debtor, notwithstanding that .arsuit/to- recover the} debt Was barred on the 

date of the order of, adjudication. 


i (ftue fa i US £s wg ate 
‘Petition under section 35 ‘of Act V. Viol t i20 praying. phe. High Gown to revise, the. 
order of thé District Court of “Madurai, dated’ 17th, September, 1957, and, made in 
G.M.A, No. 26 OF 1957 (Ms P No. 248 of 1956 in I. P. No, 1 of 1953 Sub-Court, 
n utu 2AMIDSOX udi 


Dindigul)” pe : A bus 
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ET DOES y. Sei Apa for Pétitiongs, | i E 
Derge agge ed:geluteoosn ti E nsa 
The Court ' deliveréd tlie following | 








; er in 1952. OFF ere Was a sa A to. a promissory P UAR MEL. edel. 
' “The creditor, contended that the promissory note referred tọ in the sale-deed was the 
. promissory note: ‘which | ‘was, the basis of the. claim. ‘The petitioner ‘contended; on 

the other hand, that the ‘promissory note’ Was not this ‘particular ; promissory’ ‘note. -| 
-The Official Receiver held that ihe promissory note referred to in the gale-deed i Was 
the‘promissory note on foot of which the claim was laid and that the sale-deed con- 
tàiriéd thus an acknowledgment of liability: which, under.section.19.of the Limitation. 
Actysavéd the clainr from being barred. 'i/In that view; the Official Receiver admitted: 
the ‘claim made’ on ‘foot of :the' ote; The: petitioner: preferred: iam appeal ‘toi the: 
‘ Subordinate Judge, Dindigul: "The Subordinate Judgeuplield« the finding’s!of the: 
Official Receiver on both the points and dismissed the appeal. Against the'order: 
of the Subordinate Judge, the petitioner preferred an appeal, to the, District Judge, 
Madurai. The District Judge agreed with the Subordinate Judge thatthe claim.on, 
the note was true.. On the question of limitation, the learned District Judge held 
that. it was not tiecessáty: to:cónsidet* Whéther' ‘the debt réferred'to i in: ‘thie Sale-deed of 

1952 ‘was, the debt, due òn this particular promissory note. UH held ‘that,’ ‘even! “inder, 
pendently of that’plea às to acknowledgiment of ‘liability, ithe Claim ‘ould be proved 
in the insolvency because a suit on the promissory note was ‘not barred ón' ‘the date óf 
the:presentation of the; insolyency. petition and that any.debt whose recovery was not 
barred by limitation on the date of the presentation of the petition could. be proved 
in the insolvency of the debtor, ‚That finding of the learned District Judge on the 
quéstion' "ot limitation is ‘challenged, in this "Civil Revision Petition’ Which © dj'cóming 


up. for adrhission. E PiL Pid ^ ^r B zh Lb mie! TEE in 
4 
Section 34 @) of the Provincial ‘Passtiiiey’ Actenacu that Itn > 
f Alldebts |. i. ey V. fo which the debtor is subject when he is adjudged an insolvent, 2M. u 


2... Shall be deemed to be debts provable under this Act ”. 


#CLR.P. No. 240 of 1958. 24th February, 1958. 


G1] ‘VELAYUDHAM CHETTIAR, In re (Subrahmanyam, J.). 209 


"That section gives rise immediately to the question, when is the debtor adjudged ari 
insolvent ? Is it on the date of the order of adjudication, or is it on the date of the 
presentation of the petition? Learned counsel for the petitioner answers that ques- 
ition by.saying that, for the purpose of section 34 (2) ofthe Provincial Insolvency Act, 
the debtor is adjudged insolvent only on the date of the order of adjudication. The 
learned District Judge held, on the other hand, that, for the purpose of section 34 (2), 
adjudication takes effect from the date of the presentation of the petition. For that 
proposition, the learned Judge called in aid section 28 (7) of the Provincial Insolvency 
Act, which enacts that “‘ an order of adjudication shall relate back to, and take 
effect from, the date of the presentation of the petition on which it is made.” With 
reference to that proposition, the argument of the learned counsel for the petitioner 
is that section.28 (7) should be limited to vesting of property in the Official Receiver 
.and should not be extended to proof of claim in the insolvency. Let us examine that 
argument, on,principle. Let us see whether it would be right, as a matter of princi- 
‘ple to hold that a debt, whose recovery is not barred by limitation on the date of the 
‘presentation of the petition but which gets barred under the Limitation Act before 
ithe date of the order of adjudication, is not provable in thé insolvency of the débtor: 
Let us take a case of an adjudication on a petition presented by a creditor, say A,let us 
‘suppose that the debt is in time under the Limitation Act on the date ofthe presenta- 
tion of the petition and that the debtor say, D, in the counter-statement filed in 
«creditor’s petition denies the genuineness of the debt'and denies further the act of 
insolvency alleged. ‘Let us suppose the Court enquires into the matter'and decides 
that the debtor's objection to the genuineness of the debt is frivolous, that the debt 
is:true and that further the act of insolvency. hasibeen proved. . The.Court sees no, 
reason why the debtor should not be adjudged and consequently adjudicates the 
-debtor.insolvent. Let us suppose further that a suit on the debt on foot of which the 
creditor obtained the order of adjudication would have been barred by-limitation 
-on the date.of the order. of adjudication. Would it be in accordance with the princi- 
ples of insolvency law to hold that the debt on'the basis of which the petitioning credi- 
itor obtained the order of adjudication could not'be proved in‘ the insolvency. ? 
‘Learned counsel for the petitioner’ does not answer the question in the negative. 


It is obvious that the time-consuming processes and procedures through which-the “| ` 


petition has to pass before an adjudication can be made. cannot-be.allowed to caiise 
ithe petitioning creditor prejudice in the matterof proving his debt in the insolvency. 


Jt may be contended however, that the petitioning creditor occupies-an unique posiz-- 


ition in the insolvency and though in the case proof of the debt in the insolvency might 
be permitted though recovery of the debt by suit‘on the date of adjudication was 
"barred by limitation, yet no such benefit should bé extended to any other creditor. 
Tam unable to see any reason why the debt due to another creditor, say B, should be 
differentiated on that matter from the debt due to the petitioning creditor. If A 
was for any reason negligent in the conduct of the petition: could:have intervened 
under section.16.of the Provincial Insolvency Act and could have had himself implea- 
ded as the petitioning creditor. Ifhe thus became eo nomine a party to the insolvency 
‘petition, the principle which enables A’s debt to be proved in the insolvency would 
enable B’s debt too to be proved in the insolvency, notwithstanding that, on the date 
of the order of adjudication, a suit to recover B's debt would have been barred under 
ithe Limitation Act. But if 4 was prosecuting the petition diligently there would be no 
need for B to get himself impleaded eo nomine. ‘The fact that, in such case, he stood 
by, wishing to prove his debt in the insolvency, being sure of an order of adjudica- 
‘tion, cannot affect his rights in relation to the debtor. B could of course file a suit for 
ithe recovery of his debt after the date of the presentation of the petition and before his 
-debt got barred under the Limitation Act. In standing by, without filing a suit, B 
"was taking a risk, because if there was no adjudication, B would have to sue for his 
‘debt under the ordinary law and his suit would be held to be barred by time. But 
if B was certain that the debtor had committed an act of insolvency-that there was 
‘bound to be an order adjudging him an insolvent, there was no reason why he should 
spend time and money instituting a suit of his own instead of waiting for the inevit- 
.able order of adjudication and proving his.debt in the insolvency.’ Thus;'on-principle 
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I hold that the order ofthe learned District Judge is correct and that a debt, which is 
in time under the Limitation Act on the date of the presentation of the petition, 
could be.proved in the insolvency of the debtor, notwithstanding that a'suit to recover 
the debt was barred on the date of the order of adjudication. ‘I hold that, for the, 
purposes of section 34 (2) of the Provincial Insolvency Act, Faisan takes effect, 
from the date of the presentation of the petition. 


The view expressed above has the direct support of authority as Pra 
Sivasubramania v. Theethiappa!, a Division Bench òf this Court following Ex es 
Lancaster Banking Corporation Yn re Westby?, held: that; in Bankruptcy;a debt did not. 
become barred by lapse of time if it was not barred àt the conimencement of the'bank- 
ruptcy. "The question came again for'consideration before a Division Bench of this. 
Court in Subramania Ayyar v. Meenakshisundaram Chettiar*; Yn that ruling 'Varada- 
chariar, J., doubted the correctness of the proposition which had been accepted 
Without question in Sivasubramania v. T heethiappa?, and indeed said expressly. :- 


s Having heard the point fully argued, we think it right to say that if the matter wêre res ‘integra 
we should have hesitated to come to the conclusion reached or suggested in the cases above referred to” - 


That expression of doubt is the reason why I have ventured, with great réspect, 
to state the principle behind the rule that a debt, whose recovery is not barred by 
limitation on the date of the presentation of the petition, is provable in insolvency 
notwithstanding that a suit to recover it would be barred on the date of adjudica- 
tion. But, after expressing his doubt, the learned Judge added : 


i 


“Ina matter where’ certainty and uniformity of practice is more important than theoretical 
unassailability, we do not feel justified in dissenting fram the view which has been GSN or assumed. 
in the several cases above referred to, in several provinces " ; 


It follows that, even if I shared his doubts, I odd not hae sausa to:adopt a. 
course differeiit from what so eminent a Judge as he adopted. : AXES 


sos throwing further doubt on the validity of the proposition stated in Sivasubra- 
mania v. Theethiappa?, learned counsel for the petitioner reliés on Sambayya v. Pedda 
Subbayya*. That case dealt with limitation under, the Limitation Act with reference 
to a suit institutied in the ordinary. Courts and not with proof of a debt in the insol- 
vency of the debtor. The question in that case turned on the construction of section 
78 (2) of the Provincial Insolvency Act. The learned Judges refrained from say- 
ing anything which might cast doubts on the soundness of the proposition accepted 
in Sivasubramania v. Theethiappa1, and not, differed from in Subramania Ayyar v. 

Meenakshisundaram Chettiar?, The learned Judges indeed cited “with "apparent 
approval the following , observations of Channel, J., in Benson : Bower’ V. Chetwynd. 


« Ex parte Ross shows that in the bankruptcy a debt does not become ‘barred by lapse’ of time if 
* it was not so barred at the comimencement of the SED and of. this; there can be no doubt, 
but this only. in the bankruptcy". - ; Vu aa othe 


TH 


The order sought to be revised is: correct. The pétition is s üisinissed, 


RM. 05 CEE a | -Pelition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
CO7 7 PmEsENÉ:— MR. Justice RAMASWAMI. ` l 


0 


Appellanis* 


Chokkalingam Pillai and another ` 
Pechi Ammal and others © i` DOREM x |. Respondents. 


, Hindu Law—-Alienation —Widow-— Powers. of—8Sale of husband's property— Validity —Existence of ante- 
cedent debts incurred by husband under mortgages —[ncome from property very meagre and insufficient for her main- 
tenance and other expenses—Widow if bound to raise money by further mortgaging the estate—Sale for discharging 
prior debts and for her maintenance—Validity—Right of reversioners to challenge. : i 

‘Where the ‘estate left'by her husband is already encumbered for debts borrowed 'by him and 
binding on the estate, and the income from the properties is hardly sufficient to meet her own main- 
tenance and other necessary expenses, a Hindu. widow is justified in selling her husband's property 
for raising money to discharge the binding debts and for meeting her own maintenance expenses and 
other necessaries, ` It is not incumbent on her to starve herself and keep a small estate for the benefit 

' of the reversioners, living on a meagre income.’ ‘A ‘widow in possession’ of very little property left 
by her husband can validly sell it when it does not yield sufficient income even for her own future 
maintenance, The sale will be binding-on the»reyersioners : | e ms Y 

_ , Kuthalinga Mudaliar v. Shanmuga Mudaliar, (1925) 50 M.L.J. 234 ; Neelambal v. Rajaratnam, (1956) 
1 M.L.J. 245 ; Gnamma v. Kanniammal, (1956) 69 L.W. 809, relied on Mulla's Hindu Law, 11th edition, 
page 192, referred to. ` "MER PIS E : me 7S 

Appeal against the Decree of the Court of the Subordinate Judge of Mathurai, 
in Appeal Suit No. 57 of 1952, preferred against the Decree of the Court.of the Dis- 
trict Munsif of Tirumangalam in Original Suit No. 223 of 1949. 


‘ 


<, Exhibit B-8 is dated .1gth August, 1947 and. covers items 1 and 1 (a). It is 
executed in. favour of defendants 2 and.3 for Rs.:500.. One of the items of considera- 
tion is the discharge of an othi for Rs. 120 executed, by Poovatha. Pillai in favour 
of Madakasa Thevan on 2nd February; 1888. The previous proceedings relating to. 
this were O.S. No. 109 of 1948.(marked as Exhibit B-4). The present defendants. 
connected with this document are defendants 1 to 13. '; je D. 

:' ' The next document of alienation is Exhibit B-10; dated 21st December, 1945, 
executed by.Shanmugthammal. in ' favour of defendants 18 to 20 for Rs. 1,000 of 
items.3 to:3 (d). The othi for:.Rs. 572 executed:by Poovatha Pillai of this property 
was partially discharged by. the rst plaintiff and the father of 2nd plaintiff by the 
payment of Rs.286 to the heirs of two of: the “mortgagees' and they took 
possession of items 3, 3 (a) and 3 (b). Item 3 (c) is in the possession of defendants 
33 to 36 and' item 3 (4) is with defendants 18 to 20. The redemption was 
effected following a surrender by Shanmugathammal of her properties in 
favour of the: 1st' plaintiff and. the father of the ‘end: plaintiff in 1917. 
Defendants 18' to 20 filed a suit for redemption on the basis of the sale-deed 

* S.A. No. 752 of 1955. . DIM oos grd December, 1957. 
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‘in their favour by :Sħanmugathammal. The suit was O.S. No. 286 of 1946 
on the file of the District Munsif's Court, Tirumangalam, wherein the 1st plaintiff 
"was the 26th defendant and the and plaintiff the 27th defendant. The surrender was 
found against by the trial Court and the finding was confirmed on appeal.in A.S. 
No. 186 of 1948 on the file of the Sub-Court, Mathurai. The claim of the plaintiffs 
in respect of items 3 to 3 (d) cannot however be barred by reason of res judicata 
‘because the decision was given while Shanmugathammal was alive. ` Es 


- Exhibit B-20 is the next sale-deed dated 7th August, 1946." Exhibit B-34 is the 
‘other sale-deed dated 16th February, 1948. Both are executed by Shanmugatham- 
‘mal in favour of the 21st defendant for Rs: 1,000 and 200 respectively. The sale- 


and othied the'same to the 26th defendant and finally sold the property to him on 
‘6th July, 1944. The 21st defendant filed ‘O.S. No. 308 of 1946 for redemption of 
the othi in respect of item 4 which was decreed. ‘The appeal against the decréé was 
-distnissed. Plaintiffs were not parties to that suit and the decision was given im the 
lifetime of Shanmugathammal The decision therefore does not operàté as res 
judicata,’ `>. i "x C ats ie GP 
In regard to these alieriátions the points which fell to be determined by both 
the Courts below: were: (1) whether the cónsideration passed as recitéd ‘under the 
:sale-deeds or whether they were nominal transactions ; (2) whether there was neces- 
»sity for the limited owner to execute these documents for raising the wherewithal 
mentioned there and (3) whether these properties had been sold for a gross under- 
"valuation ? SIME LUE een 
' * . [shall first of all deal with these points one by one as disposed of by thé learned 
District Munsif and then by the léarned Subordinate Judge ‘and’ shall subsequently 
‘give my own ‘reasons. ecd if ao M Rc ee 
In regard to the passing-of consideration, both the Courts below have core to 
` the conclusion that consideration passed as recited. ` In other words, there was no 
. question Of failure of consideration in regard to'these alienations. In this Court also 
nothing was placed before me to show that this concurrent finding of both the‘ Cóürts 
below was either perverse or ‘incorrect. On the other hand,’ the volume of docu- 
mentary and-oral evidence clearly establishés that consideration passed. as recited. 
I am bound by the findings of fact by the Courts below. aS idR 
'. Point2: Comüng to the question of necessity, there is a sharp. difference of 
- opinion between the views taken by, the learned District Munsif and the learned 
‘Subordinate:Judge.. The crux of the controversy is whether; bétween 1942 and' 1948, 
-this old woman Shanmugathammal was under necessity to alienate properties in order 
to maintain herself. ` There can be no dispute regarding: thc facts. - Shanmugath- 
ammal ‘had been living in another village before ‘1942: "These properties had been 
subjected to othis. It is nobody's case that she was receiving any income from thése 
lands. It would appear that she came back to the village-of her husband when she 
: was about 85 years old and itis possible that shé was influenced in doing so:by:D.W. 
8. Butitis neither here.nor there. It is certainly.open to a widow to go and.spend 
her last days in the village of her.husband. The learned District Munsif has analys- 
ed in paragraph 27 of his judgment the circumstances in which Shanmugathammal 
was placed'at that time. He writes : A M aN EUM 
“ Having regard to the age of Shanmugathammal lierself in 1043; it may bé taken, ihat her father 
‘had died long before. ‘When Shanmugathamnial ‘came to live in the village, there was no property 
© ofher husband whichshe could call her own and consequently no possibility of any’ income accruing 


to her. D.W.8 says that she stayed in his house while at Sathangudi and that he did not ask*her,to pay 
anyrent. She washowever cooking her own meals. The evidence shows that Shanmugathammal 


was living in Mudalikulai also. She must have been in the village till the date of Exhibit B-34, 
"viz., 16th Febrüary, 1948." She must Have required at least Rs, 20 per month for keeping her body 
and soul together, She must have thus required about Rs. 250 per annum.” >., vut 


M 
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The learned: Subordinate Judge: Writes r e ua. lo Code T Aes dis via 


'"Oné has‘ ko ‘take dn overall picture “Of the Sti in which diis "widow was ‘between thè yearstó43 
and’ 1948: It has been found by’ the learned Disttict Munsif:that’she must ‘have ‘required at least: 
Rs. 25 a month to.keep. her body. and.souktogether: 11We.find that she was an. old woman of at least. 
86 when.she came to this village, and.therefore it-is not at all an unreasonable. figure taking also into 
consideration | the fact that the cost of living has been rising up from 1943.to 1948.. The finding of the 
learned District .Munsif that she must have réquired at least Rs, .25 a month for keeping her body 
and soul together, is nòt even disputed'by the plaintiffs: We find that by all these alienations made 
from 1944 to 1948 she. lad only realised'in all a sum of Rs. 1,690 in cash. :. At the rate of Rs. 25 a 
month for 5 years that she, was living from 1943 to;1948 when. she ‘left the village she must: have 
required at least Rs. 1,500 for her living. When it is admitted that ,there was no means of 
sustenance at all for her as the properties that belonged” to her husband, had all.been in the posses- 
sión-of third’ parties‘ by, réason-of the othies which othies are tow! admitted to-bé binding on the 
reversioners, the only method by. which: the. widow. could live. was ‘by sie; OMM of the: 
properties as,and when she required .money for her maintenance." ~ -> : 


In other words, both:the Courts'below ‘have core to the- oaeiai That Bee: 
1943 and 1948 Shanmugathammal was iñ straitened circumstances and was ‘unable: 
tó'earn herself and had no income<from-the properties’ of her-hisband: " The ‘only, 
method by which she "could: maintain ‘herself:was 0‘ sell those ‘properties’ of her 
husband bit-by. bit, That she had: done:só-in' selling bit by be as da. diç- 
tated i is also fully: ‘borne out by these alienations,/ AES 


The first alienation with, which we, ‘are concerned. i is ‘of the, year. 1945 Exhibit 
Brio. m ‘By. t that time, she had received, a sum ‘of Rs. 200 under the.alienation marked 
Exhibit B-44: By the time the second alienation was, made she had.to.spend that 
amount, for, maintaining herself in, the village for à year. | The consideration for 
the alienation ‘of 1945 Was: ‘Rs’ 1,000'made i up of four items. ' The first item of consi- 
deration is thé discharge of the otlii for R$: 572 executed’ by:Poovatha, Pillai and othérs. 
Exhibit B- is that othi dated ‘iath February, 1889 'to bé discharged. ` "Exhibit. B-10- 
provided. for’ Rs. 143 being. taken ‘by the 18th ‘defendant himself arid Rs. 429 being 
paid ‘by him. to the heirs of the other” three’ mortgagées. ‘The’ second item'of conside- 
Tation Was a debt'due "by Shanmugathanimal to the 18th deféndant „for the sundry, 
amounts borrowed | 'and. the expenses of ‘the litigation i in the Munsiff à Court i in 1924 
to, the“extent ‘of Rs: 128. "Thé third itent;of consideration i i$ Rs. 225 borrowed ' from 
the r8th defendant i in cohnection with her going on a. pilgrimage. The fourth item. 
of coiisideration isa süm of Rs. 75 ‘paid’ ‘before the Sub-Registtár, - The learned 
District Munsiff found that there coüld be no: dispiite i in regard" to thé first itém. 
In: regard ‘to’ ‘the second item: of ^ consideration. it appeared to him' that ihe recital 
must be incürrect and unrelated and that the amount: went towards the maintenance 
expenses of Shainiugathammal:' ‘He found that this-item'of Rs. 128 was in discharge: 
of a.debt binding on the reversioners. -In'regard to Rs.-225:in:connéction with pil- 
gtimage expénses the learned District Munsiff found thatthe questio to be:considered 
Was whether: tlie aliene bond, fide béli eved thé representation iadé by, Shanmugath- 
ammal. that Rs: 325, was required: forthe;pilgrimage to; Rameswaram,. »His. finding 
was that the. alienee: did-believe so. Anregard..tothe fourth ‘item of consideration. 
about, ithe P of Rs. MEE the learned District, Munsiff, came to, the conclusion. 


TTC. 


one Sale TENE -be the recitals, making i in ‘all Rs. 428.;, TEE 


> at Exhibit-B-26,' dated " 7th August?! 1946; deals! with” another lend für 
Rs. 15000.' “Its consideration was mdde üp'of*: (1) RSs. 50’for' discharging an othi, 
dated 18th August, 1889, executed. by -Alamelu..Ammal, and :Shanmugathammal 
in fayour of one Anaiyan Ambalagaran of item 6 for, Rs. 50 ; (2) Rs. 467. being the 
amount, due gander an;othi ‘executed, by, Alamelu Ammal and Shanmugathammal 
in, favour of... one. Periyakaruppan., and. his brother; of. item.5 ;..(9).. Rs... 133 
for discharging an othi dated 22nd October, 1902, executed, by -Alamelu 
Ammal,and Shanmugathammal in favour of one Vellai. Ambalagaran ; and (4) Rs. 
350 ‘paid’ before’ the, Sub-Registrar. ; The learned District Munsiff found that with 
regard to thé first item P.W. 1 affirmed the ‘validity. of the òthi. : This was dis- 
charged by the father of P.W. 1 on 17th October, 1917. The othi deed is Exhibit 
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A-25 and the endorsement of discharge is Exhibit A-26. He held therefore that.the 
consideration to the extent of Rs. 50 had been made out. With regard to the next 
item of consideration viz., Rs. 467 for the discharge of othi under Exhibit B-1, 
othi was held by the learned District Munsiff to have been affirmed by P.W. 
This Exhibit B-1 is in renewal of an earlier othi executed by Alamelu Ammal ind 
Shanmugathammal in favour of Adiyam Ambalàm under Exhibit B-23 dated '12th 
December, 1894. This Exhibit B-23 was found to be in renewal of Exhibit B-24, 
an othi by Poovatha Pillai himself in favour of Adiyam Ambalam. Therefore:the 
learned District Munsiff held that this item of consideration must be held to be for a 
valid purpose. In regard to the payment of’ Rs. 350 which'was stated to be paid 
before the Sub-Registrar the money was required for discharging sundry debts 
and family expenses. We have got the evidence of D. W. 3 that Shanmugathammal 
had borrowed Rs. 100 from one Parama Thevan and another Rs. roo from one 
Karuppa Thevan and that Rs. 200 out of Rs. 350 was paid to her for discharging 
these debts and that Rs. 150 was paid to her for her maintenance expenses. ‘The 
learned District Munsiff found that as Shanmugathammal had no property of her 
husband in her possession and by the date of Exhibit B-20 she had sold items 1, 1 (a), 
2 and 3 (4), the representation of Shanmugathammal to D.W. 3 that she required 
Rs. 350 must be true and that D.W. 3 honestly thought that that representation 
was true. The learned Subordinate Judge in regard to Exhibit B-20 came to the 
conclusion that the recitals of consideration were true, namely, that Rs. 650 went 
towards the discharge of the prior othis and that the rest must have gone towards 
the maintenance expenses of this widow. - 


Exhibit B-8,dated 13th'August, 1947, is a sale for Rs. 500 in favour of defendants 
gand3 The defendants connected with the document are defendants 1 to 13. The 
connected documents are Exhibit B-7 dated 2rid February, 1888 othi for Rs. 120. It 
was Exhibit B-14 in O.S. No. 109 of 1948. The learned District Munsiff who has 
fully analysed this Exhibit B-8 transaction in paragraph’ 15 of the judgment. has 
found that it is supported by consideration to the extent of Rs. 500. This Rs.,500 
went towards the discharge of the admitted prior othi Exhibit B-7 to the extent of 
Rs. 180 and a sum of Rs. 280 paid to Sharimugathammal and à sum of Rs; +, 100 
paid before the Sub-Registrar who had to meet the debts contracted by the 
old woman and towards her maintenance. This was _one finding of abe 
Subordinate Judge in paragraph 13 of this judgment. 


Exhibit B-34, dated 16th February, 1948, is for Rs. 200 executed by Bani: 
thammal in favour ofthe 21st defendant. ‘The properties comprised in Exhibit B-34 
are items 5 (a) and 5 (c). The finding of the learned District Munsiff is as follows : 

“The consideration is made up of Rs.:100 already paid to the vendor for meeting the medical 
‘expenses in connection with her eye disease and Rs. 100 paid to her for maintenance expenses on the 
date of the document. I find nothing improbable in Rs. roo being got by Shanmugathammal for 
treatment of her eye in view of the fact that as early as the date of Exhibit A-13 she had stated that 
‘she was having some trouble with her eye. The evidence of the witnesses on the side of the pints 
is that Shanmugathammal could not recognise people except by. hearing their voices. 

The learned District Munsiff further found that as practically all the items of 
property belonging to her husband had been alienated before the date of Exhibit 
B-34, it was not a matter for surprise that.Shanmugathammal required money for 
her expenses also. Therefore he found that the entire consideration under Exhi- 
bit B-34 was paid by the aist.defendant to Shanmugathammal. The learned 
Subordinate Judge concurred with this finding that Shanmugathammal must have 
incurred expenses for eye-treatment as well as for meeting her maintenance expenses. 


In other words, both the Courts below came, to the conclusion that so far as 
the documents were concerned whatever might be the inaccuracies in the réscitals 
here and there, consideration passed as recited and that that consideration went 
towards discharging binding debts or for meeting the maintenance and medical 
epang of Shanmugathammal. 

As I have said, the Subordinate Judge and the District Murisiff differed in 
their points of view. The learned District Munsiff was of the opinion that the 
properties should not have been sold but further othis could have been created." On 
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the other hand, the learned Subordinate Judge held thattno such obligation lay 
upon this Shanmugathammal and that it was open to her to alienate the properties. 


There can be no doubt that the point of view taken by the learned 
Subordinate Judge is the settled law of this Court. The learned Subordinate 
Judge has rightly pointed out that the reversioners cannot dictate to a widow 
as to how she should raise money necessary and that it should be done only by 
a mortgage and not by sale. Courts have got to see only whether there wasa 
necessity to raise money by alienating the properties and if this necessity is found, it 
isforthe widow to raise the money either by selling or by encumbering the 
properties. In Mulla's Hindu Law, 11th edition, page 192, it is pointed out : 


* when necessity exists the widow is not bound to raise on her personalsecurity. She may 
sell or mortgage. She is not bound to mortgage if a mortgage would be more prejudicial than a sale. 
Even if a mortgage would have been more beneficial than a sale, and still if she and the alienees are 
both acting honestly the sale cannot be set aside on the ground solely that she ought to have mort- 
gaged and not sold." 2 Bes ‘ 


This point of view has ‘been appositely set out in the judgment of this Court 
in Kuthalinga Mudaliar v. Shanmugha Mudaliar!. There was an alienation 
made by a widow for Rs. 600. The Subordinate Judge found that Rs. 300 went 
in discharge of a debt binding on: the reversioners and the other Rs. 300 for the 
maintenance of the widow. It has also found that the widow was unable to maintain 
herself out of the income from her husband's property which consisted only of the 
plaint house and therefore she was obliged to borrow. : The Subordinate Judge 
set aside this with regard to half and upheld with regard to the other half. > In 
appeal it is observed by Devadoss, J. :— ; TR um 

* The Subordinate Judge seems to think that a widow cannot alienate property for future maine 
tenance. The question is whether she can do so for future maintenance ? There is no hard and fast 
rule that a widow cannot alienate property for future maintenance. Each case would depend upon 
its circumstances. In this case, there is no other property and the only property is not capable of 
yielding id appreciable income. Ido not see why the widow should starve herself in order to benefit 

rev ners, UE 


In S. A: No. 795 of 1951 in Neelambal v. -"Rajarathnam,? a Division Bench.of 
this" Court has held that  : à : 


“ the principle of law is well-established that a Hindu widow can alienate her husband's pro- 
perty for necessity of the estate, that no hard and fast rule can be laid down as to whether a Hindu 
widow in possession of very little property left by her husband can or cannct.sell the same for hea 
future maintenance and that each case has to be decided on its own facts. Generally speaking there 
is no obligation upon a Hindu widow to starve herself and keep a small estate for the benefit of the 
reversioners living on a meagre income. If the circumstances of the case warrant, it will be per- 
fectly legitimate for her to sell her husband's property, if it is very small and does not yield suffi- 
cient income, even for her future maintenance. Ramalinga Iyer v. Parvathammal® approved. Kutha- 
linga Mudaliar v. Skanmuga Mudaliar!, Khani Kashiba v. Sarubai Biru*; Ratnam Pillai v. G. Subrah-. 
maniya Aiyar®, differed.” UE Sr 7 à 


In}Gnanamma v. Kanniémmal $, another Division Bench of this Court to which 
Y was a party held 


“Where a case of necessity exists, she is not bound to borrow money with the hope of paying 
off before her death, nor is she bound to mortgage the estate and thereby reduce her income for life ; 
she is at liberty, if she thinks fit, absolutely to sell off a part of the estate." : ' E 


. Therefore, as I have said the learned Subordinate Judge has taken a correct 
view namely that it was not incumbent upon the widow to further mortgage the 
properties. On that conclusion it follows that these alienations are binding upon 
the reversioners. 

Point 3.—1n regard to the under-valuation, that question has been examined 
at great length both by the trial Judge as well as by the Subordinate Judge. The 


+ 
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learned trial Judge haf examined this alleged ünder-valuatión-put forward: by the 
reversioners in paragraph 27 of his judgment. - The learned District Mutisiff'was not 
able to find that these properties had been sold for gross under-valuation.,, On the 
other, hand, there was no reason why. the widow should, do: so.-, The properties. 
were ‘encumbered. ‘The widow was under: necessity to sell. and had no, choice. 
These, reversioners were giving trouble to her in prior litigations and sales had ‘taken. 
place after the depreciation in agricultural lands had set in. Theré is no réáson 
for, our. ‘holding. that; the values- realised were gross under-values. "The: learned. 
District. Munsiff says with regard io one alienation, that the price for which, the | pro- 
perty. WAS, sold was not unreasonable. In regard, to another alienation, he, says.: 
* T do not think that the price in the sale-decd Exhibit B-10 i is so low as LI raise en ‘inference 
‘that the purchaser 'did.not'act honestly". u TEM Pto. ih n 
In regárd. io:the third alienation’ d eiu: tbdb "ow. T 


 * while the estimate of Rs. 400 given: by the plaintiffs; as the value óf the properti may be am 
exaggeration, it seems to me that Rs. 1,000 is not proper price for the property " P aea urea 





iBut' -he-'does.. not;/give:any reason why:he considers «this Rs. 1,000 as ane paper 
‘price: On the other hand, the experienced Subordinate Judge: has examinéd the 
valuations of these properties in'parágraph: 19 óf his juegue He: BONG 2 oub;the. 
various ‘circumstances alluded to above: and concludes : unb los Ad PME 


PEERI 


pu itis.seen cH before; E when this suit was filed, cach of: the, „alienees bad. to. face 2 or 3 
litigations. the, records in which have been. exhibited in in ‘this case. At * 


The reversioners cannot have it both ways.. ‘They cannot start giving trouble to. her 


Jade abe towards’ Dis odios EE debts or for: “meeting. maintenance. 
. expenses of the widow, that the properties have not been sold for any gross 
"undersValuation and: that.there,were good reasons for. the.alienees;to, act pon the. 
representations made by the widow and that they also made -enquires' before 
purchasing. these? properties, the claim of the plaintiffs i is bound to fail. 


at tad 


j d Y 
o The dower- appellate: Court ‘therefore came to ‘the ‘correct conclusion and its. 
‘decree! and "judgment have: “got. "to "be affirmed and åre- Hereby affirmed. > `v 


uic The. „Segond "appeal.i is dismissed). but i in, ‘the . circumstances, without’ costs., “Ne 

leave. TA si feda t ioni m E o v ar panaon rl ín T a A anoni ogie 

Wi PX Neal Ule de AN ^ uc pr A AA. MEE Appeal. dismisséd.. , Lea? suat. 

UIN THE HICH COURT Of JUDICATURE AT MADRAS. 

bol pide, PRESENT.i—Mp, Justice RAMASWAMIA , oa be 

Narasimha Chettiar Role Petitioner” s. 7 

$us 00 9. Dat gite xar amerad a D Ea 6 s EP a HT TR nud 

‘Muthuswaini’ Goünder and ‘others’ rus EA EMO M : re inne 


Madras Cultivating: Tenants- Protection- Aet. (xxr. of. Pu Sue Es the. Slatute-— Suit. for. arrears ‘of 
rent in Civil Court ronde ténant within iie meanitig- ‘of? the Act When could He Potner A Civil cer m appoint 
receiterz Scope of. > St t. Massi ey RSET ped su "T 


EI wee 








sida | 








tala 


6C. lU fder the cdi of the Madras’ Chitivating Tenants Protéction ‘Act, 1955, ‘the Rovenitié’ Cour 
is vested with the jurisdiction to decide whether a tenant is liable to be evicted from, his, holding,on 

the ground of failure to pay the arrears of rent. This necessarily means that the Court should Sat 

decide whether there is any arreár of rent. ' When once the’ Revenue Court decides that, there are no 

arréars it;is.nót open ito-thé landlord to reagitate the matter ina Civil Court by a suit for recovery 

of the alleged arrears of rent. It is of course open to the landlord to file a regular suit in a Civil Court 
in réspect^of artears not Covered bythe Act or iir respect of arrears which have been found due’ by 
the Revenue Court i in .the suits or. proceedings and which the tenant has failed to pay. |. 


* 








* CLR.P, No. 1928 Gf 1957". | b. us Cos dT :: 4th December, 1 zi 
(C.M.P. No. 6551 of 1957)" sep oe cue p rt NC. ones 
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' But even in cases where a decree for arrears of rent is obtained: bythe landlord in a civil Court,. 
the only mode of execution open to the landlord is to' apply for attachment of moveables, etc., under 
the Code of Civil Procedure and not to eyict the tenant, if he is otherwise entitled to the protection 
under the Madras Act XXV of 195 5. "Even though ón principle a Receiver may be appointed i in such 
süits the Receiver will have no powers to dispossess ‘the cultiväting tenant eonna to the. provi- 
sions of the said Act XXV of 1955. ° EL 

Petition ünder section 6-B of Madras Ae (XXV of 1955) as ameet by ‘Act 
(XIV of 1956) and section 115 of Act (V of1908) praying the High Court to revise 
the Order of the Court of the Sub- Collector, Póllachi, dated 24th September; 1957 
and'made in" C:M. C. No. 64 of 1957." d 


S. Ramachandra Apar and Jz S. Ramakrishnan, R for Petitioner: in both “the 
Petitioiis. i l " 


» 


‘a The Additional Govea Pleader ‘tk: Faraoani on behalf of; TA State, 
S. Mohan Kumaramangalam and S. Mohan, for First Respondent: Deetc d 
M. Krishna Bharathi, for Third Respondent. - ; 


“The Court made’ the. following - “vip e H " A ia t ; 
-  Orver.—This Civil Revision Petition and the Application: foe stay, arise fom 
an order made by the Sub-Collector of Pollachi in C.M.C. No. 64 of 1957- era» 


The facts are—The lands involved in thesé^proceeding$ are said tó Belbue to 
Rajalakshmi Ammal. -The-cultivating tenant of these lands was Muthuswami 
Gounder. "Bangaruswami Chettiar; thé'son‘of Rajalakshmi Ammal, - filed. an 
application under section;3 (4). (a) of the, Madras Act XXV, of 1955 in C.M.G. No. 
43 of 1956, before the Sub-Collector, Pollachi, for evicting Muthuswami Gounder 
on the ground of non-payment, of arrears of rent. In that, application Bangaru- 
swami Chettiar testified that the land in question belonged | to him by virtue ofa 
partition. The learned Sub-Collector recorded evidence let in'by both sides 'and 
came to the conclusion that there were no arrears of rent due from Muthuswami 
Gounder and dismissed the application. 


sd Subsequently ‘Rajalakshmi Ammal who is said to have | gone on ‘a pilgrimage 
to 'Benares in the course of the above proceedings, filed.O.S. No. 11:0f 1957 in the 
Sub-Court, Coimbatore, claiming: arrears. of rent from! the. "present tenant Muthu- 
swami Gouder i in respect of the same landg‘and for the Same. period: : It i is common 
ground ; that these proceedings: before the Süb-Collector, Pollachi, were not. referred 
to in the plaint in.O.S. No: 11 of 1957. Rajalakshmi Ammal applied for the appoint- 
ment of a Receiver in the Sub-Gourt, Coimbatore. A Court Réceiver was appointed 
in LA. No. 25 of 1957 on 7tli February, 1957. ' The Récéiver took charge' of the 
properties on 8th February, 1957 and engaged the Village Munsif to look after the 
lands. The Receiver then authorised the Village Münsif to harvest the standing 
‘crops and reported the matter to Court. ' The Receiver théii' ‘sought: ‘the directions 
of the Court to lease out the properties and “obtaitied necessary "'orders.^'"The 
Receiver then after due publicity held. an auction on.i7th. April; .1957. The 
successful bidder' was the son-in-law: of this Rajalakshmi ‘Ammal:sby name 
Narasimha Chetty. The Receiver put the successful Bidder in possession of the 
properties after obtaining a lease-deed in anticipation of approval by the Sub-Court, 
Coimbatore.’ »The Sub-Court, confirmed ‘the lease: by-its order, dated ‘15th June, 
1957: Thereupon -Muthuswami 'Gounder filed! C. M.C: No. 64 of'1957 before 
the ‘Revenue ‘Divisional Officer; Pollachi; for restoration of- possession ' on. 1st ‘May, 
1957 stating that he’ had been dispossessed. by Naranha Cheny on or7th April 
CIL SÉ ÉL Ll» J l^» Y1l| lll LLLLLLLLLLLLLLLO 


The learned Revenué Divisional Officer ‘once-against went'irito the question 
‘of arrears ‘of rerit ‘and’ held that Muthuswami ‘Gounder-was not in ‘arrears, which 
was alio the finding àrrivéd at'by him'in C.M.C. No. 43 of 1956. "He held that 
"Muthuswámi: Gounder should be restored to: possession. immediately ‘and there-was 
no justification for ousting ‘him óut'of the property. ' He also heldthat the ‘res- 
pondents-were colluding ‘only with à view to oust-him: from the protéction affordéd 
iby Act'EXXV:of'1955. "Mutliuswámi Gounder also‘ deposited into Gourt a'sum of 
28 
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Rs. 2,475 as per order of the Sub-Collector, being the rent due for 1956-1957. .On 
a petition made:to'the Sub-Collector he further ordered on goth September, 1957 
that except items 1 and 4, measuring about Ac. 4.75 cents in which there were 
standing, crops,.all the other items of property should be restored ‘to Muthuswami 
Gounder immediately. Items 1 and 4 were to be restored: after. harvest. The 
amount in, deposit was to be withdrawn after restoration of all the items. 
Narasimha .Chetty has thereupon preferred this Civil Revision Petition and has 
also ‘asked for stay of the operation of the order of the Sub-Collector in C.M.C. No. 64 
of 1957. Interim stay has been granted and the opposite party has entered ap- 
pearance and both the petitions are coming up for disposal. 


To decide the controversy we must first of all bear in mind the relevant pro- 
visions of Madras Act XXV of 1955. It applies to all cultivating tenants. 
Section 3 lays down a the landlords.are not to evict culenveting tenants and runs 
as follows : a : à ; 

** (1) Subject to the next succeeding sub-sections, no cultivating tenant shall be evicted from 
his holding or any part thereof, during the continuance of this Act, by or at the instance of his landlord, 
whether in execution of a decree or order of a Court or otherwise. 

(2) TRES to the next ERE n sub-section G) shall not apply to a cultivating 
qenant— `; 

T esl». . . 5 


^ D Ens - 


(b) who “has done any act or has been guilty of any negligence which is destructive of or 
injurious, to, the land or any crop thereon or has altogether ceased to cultiyate the land ; or 


(c); who has Bee tlie land for any purpose ‘not being an agricultural o or horticultiral purpose; 
r ] 


(d) who has wilfully denied the title of the landlord to the land. 


Explanation, 1. A: denial of the landlord’s title under a bona Side mistake of fact is not wilful 
within the meaning ‘of this clause. 


‘ 
£d e 


x ° * *& on * E x * 


^g. (b): On receipt of such application, the Revenue Divisional Officer shall, afe. giving 
a reasonable opportunity to the landlord and the cultivating tenant to make their representa- 
‘tions hold a summary enquiry into the matter and pass an order either allowing the application 
or dismissing it.and in a case falling under clause (a) or clause (aa) of sub-section (2) in which the 
tenant had not ayailed of the provisions contained in sub-section (3), the Revenue Divisional 
‘Officer may allow the cultivating tenant such time as he considers just and reasonable having regard 
to the relative circumstancés of the landlord and ‘the cultivating tenant for, depositing the arrears 
-of rent payable under this Act inclusive of such costs as he may direct. If the cultivating tenant 
deposits the sum as directed, he shall be deemed to have paid the rent under sub-section (3) (b). 
If the cultivating tenant fails to depos the sum as directed, „the. Revenue Divisional Officer shall 
pass an order for eviction.” ; 


Section, 4 deals. with the M to restoration of possession, subject to the limi- 
tations and qualifications laid down therein. Section 6 deals with the bar of juris- 
diction of civil Courts and; states: ^ . i 

“ No civil Court shall, except to the'extent specified in section.3 (3), have jurisdiction in respect 
of any matter which the Revenue, Divisional Officer is empowered by or under this Act to determine 
and no injunction shall be granted by any Court in respect of any action taken or.io be taken in 
pursuance of any power conferred by or under this Act.” 

On this state of the statute, the two points for determination relevant for the 
purpose on hand are (i) what is the nature of the suit which can be filed in regard 
to. the recovery of arrears of rent in the civil Court, and (2) whether in such suits 
a Receiver can be appointed by the civil Court and what are the limits of the powers 
of the Receiver in such suits. 


._ Point 1.—Subject to the bar contained in section 6, aggrieved léudiords « can 
file suits for arrears of rent, and subject, however, to the following limitations, .A 
suit can be filed for arrears of rent not covered by the provisions of Madras Act XXV 
»of 1955. Thus, for instance in the case of a registered lease, suits can be filed for 
recovery of arrears of rent for a maximum period of six years and which cannot be 
the case under the Act. In regard to the lease years covered by the Act and 
án regard to which deposit of-arrears had been directed and had not been complied 


- 
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with, under the Act the remedy of the landlord is only to get the tenant evicted. But 
what about the arrears of rent itself not deposited? The landlord can file a suit 
in the civil Court for recovery of such arrears and on obtaining a.decree he can 
execute it in the manner provided by the Code of Civil Procedure. But incidentally 
the question is raised in this case whether it will be open to the „landlord once the 
Revenue Divisional Officer has decided whether arrears of rent are due or not, to 
file a suit in the civil Court and re-agitate the same matter viz., that arrears of rent 
are due notwithstanding the decision of the Revenue Divisional Officer. This 
point is raised because the application of the principle of res judicata depends upon 
the question whether the matter substantially in issue having been heard and 
finally decided, can be re-agitated. The argument of the learned advocate for 
the Revision Petitioner is that the decision, whether the arrears are due or not, is 
only incidental and collateral and nota final'determination by the Revenue Divi- 
sional Officer against whose order, it has to be remembered; no appeal is provided 
for but only a Revision to the High Court. But having regard to the principle 
of res judicata and the provisions of hierarchy of Tribunals for deciding this matter 
and a revision being provided to the High Court and the continuance of the re- 
lationship of landlord and tenant itself being made dependent upon the question 
whether there are:arrears or not, it seems to me that it is a mere quibble to say that 
all.the: requirements ‘of res judicata are not fulfilled. But I need not point out that 
having obtained a decree in the civil Court, subject to the limitations set out above, 
and the cultivating tenant is otherwise eligible under the Act to continue as a culti- 
vating tenant, the only mode of execution against him will be not to evict him but 
only to attach his movables, etc, subject of course to the provisions of the Code of 
Civil Procedure in that behalf, to recover the arrears. ^ ` à . 


: Bearing these principles in mind if we examine the facts of this case it was cer- 
tainly open to Rajalakshmi Ammal to file a suit in the civil Court for recovery of 
arrears of rent subject to the limitations set out above. í 


Point 2.—The next question which arises is whether a Receiver can be appoin- 
ted by the'civil Court in a suit for recovery of arrears of rent. Itis now well-settled 


-law that even in a money suit a Receiver can be appointed; see Chitaley and Annaji 


Rao's Civil Procedure’ Code, 5th' Edition, Vol. 3, page 3221. ~A Receiver may 
be appointed in a mere suit for money, citing JVedungadi Bank v. ‘Official Assignee’; 
Lahamu Bai v.-Harakchand®, and: A. R. A. R. A. L.« Chettiar Firm v. U Sin?, wherein 
the case of a suit on a promissory note it was held that a Receiver can be appointed 
even in respect of properties to which the defendant has a right, provided it is just 
and convenient. In Ramaswami Naik v. Ramaswami Chetti*, a Receiver was appoins 
ted on the ground that the property was the subject-miatter of suit and ‘it was sub- 
sequently found out that the defendant was only personally liable and still it was- 
held that a Receiver could well be retained for realizing the decretal amount. In 
Hari Ram v. Firm Maddu Mal”; it was held that the appointment of a Receiver is 
not limited to property over which the plaintiff has a lien. ' i 
This appointment of Receiver can be made subject to the five well known 
principles : f : . 
(1) The appointment of a Receiver pending a suit is a matter resting in the 
discretion of the Court. "The discretion is not arbitrary or absolute; it is a sound 
and judicial discretion, taking into account all the circumstances of the case, 
exercised forthe purpose of promoting the ends of justice and protecting the rights 
of all parties interested in the controversy and in the subject-matter and based upon 
the fact that there is no other adequate remedy or means of accomplishing the 
desired object of the judicial proceeding: .Mathusri v. Mathusri®, Sivagnanathammal 
v. Arunachalam’, - - : . . E 








1. (1928) 56 M.L.J. 95: LLR. 52. Mad. 255. 


:938 : A.L'R. 1929 Mad. 184. : 5. ALR. 1938 Lah. 12. 
2. ALR. 1915 Nag. 98. 6. (1895) L.R. 23.1.A. 28 : LL.R. 19 Mad. 
3. A.LR. 1935 Rang. 398. ee 120 (P.C.). : 


4- (1907) 17; M.L.J. 201 : LL.R. 30 Mad. <j. (3911) 21 M.L.J. 821. ` -— 
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. (2) The CourtsRould not appoint a: Receiver except upon proof ‘by: the 
plaintiff that prima:facie he has very excellent chance of succeeding. in the suit. Firm. 
of. Raghubir v. .Naringan!, Siaram Das v. aM. Muhammad Gasim ve a 
Bunwarilal v. Motilal*?. ; ° .-. Lod 


‘(3) Not only’ must the plaintiff show a case of fadverse and conflicting claims’ to: 
` property, but, he:must show some emergency or dangér or loss demanding’ inime- 
diate action and of his own right he is reasonably clear and frée from doubt. It has 
been truly said that’a Court will never appoint a Receiver merely on the groutid. 
that it will not do harm; Ménghammal’ Y. Miakan Bai 5, , Bidaramji: v. ,Kishoramji?,. 
Sheoamber 'Ban'v. Mohan Ban’: 


4) ‘An order appointing a Receiver will, not be fnade where it has the effect of 
iic a defendant of.a.de facto possession, since that, might cause irreparable 
wrong, It is only. if the property is exposed. to danger and loss ‘and the person in 
possession ‘has obtained it through fraud or force, the Court will, interpose -by 
Receiver.-for.the security. of the. property, Nilamdar v.: Mahal Behari8, Alkama. Bibi 
v. Syed Istak, ‘Hussain’, Mathurai: Dea; Na uae 29. Bhubaneswar: Prasad v. Rajeswar 
Prasad. . ae oo, E od , ' Quo v datei Lome OL 

. (5) The Court. on. nthe application, fora Receiver looks; to the m óf.the 
party he ‘makes the, application and. will usually refuse ‘to interfererunless: his 
porri. has „been: free. from. blames Cte ahem sett elatus 


in this case though, on principle, it cai be held that à Réceiver | can Be appointed 
even in money ‘suit,’as a matter ‘of fact such appointment ‘has been held ubjustified 
by Ganapati: Pillai J^ in A. A. O.: ; No.” 116 of. 1957 and’ ‘he’ Tias terminated. that 
Receivership. ae 


'' The ‘final point ‘for consideration’ is, in de casé ofta Réceiver appointéd in 
regard'to a matter’of this nature what is the limit"óf the'Receivet's powers? A 
Receiver can exercise all. the. powers‘except : ‘that ‘of? dispossessing the ‘cultivating 
tenant, It was open to him for i instance in the management of the. estate for which 
. he is Appointed Recéiver by. Court, on "behalf of both parties, and which property 
he holds i in custodia legis, to get.) that’ cultivating tenant attorn, to him, inasmuch as 
he has stepped into the slides of ‘the landlord for, the time-being. „But, he; cannot, dis- 
possess him i in. contravention of the provisions "of. Madras Act, (XXV. of. 1955). and 
if he; has to € ‘evict that cultivating tenant in pursuance of shis” "management of, the 
estate, he must 'do so only "under. the provisions of that; Act. `, But the, learned 
advocate: for the Revision Petitioner" asks; what,” is to "happen, if, the, ‘cultivating, 
tenant i Tefüses to: attorn to the Receiver, ‘denying ‘the, title, of the landlord? . , The 
answer is,very simple. ‘In ‘such a, case the cultivating, tenant : Would, cease to, ‘be à 
cultivating tenant and cannot invoke the' protection., ‘of the ‘Revenue: Divisional 
Officer.’ The basis of cultivating tenancy i is co;exterisive with the tenant recognising: 
the title of-the landlord. "In' this case an, endeavour was "made, to show „that. ‘the 
tenant refused to attorn and must he deemed: to "have denied ‘the, title, ‘of the. land- 
lord and so he was rightly thrown out by the Receiver, But the facts show the 
contrary: In ‘fact Explanation Y to séctioh 3 (2) (d)'says that even if the, tenant 
did so under a bona fide mistake of fact, he would be protected from his folly. "Then 
it is argued that if the tenant walks out from the holding, what sto: happen? $? The 
answer.is‘equally simple. If the tenant voluntarily: surrenders possession, effaces 
himselfor fades out from the picture;he would cease to:be.a cultivating tenant. liable 
tobe protected, under Act XXV of:1955. : That is why: an :attemptiwas!? imade in 
this case orice .again.to show that the tenant-abandoned:the Shalai.and walked out 
of the holding and acquiesced i in the.action by. the Receiver and the coming.in of 
this Revision ,Petitioner, in his place: J If that were so; it wouldshave been a'volun- 





1. ALR. 1993 Lak. 48. 7 —— 7 — COUR ALR, 1941 Oüdh 328. 
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wary surrender and such a surrender would disentitle the eultivating tenant from 
the protection of the Act : sec Kuppammal v. Vellingiri Gounder*, and Chinnayananda- 
swamigal v. Sinnangi Konar? (decided by Rajagopala Ayyangar, JJ. The learned 
Revenue, Divisional Officer. has found that there was no such volanta surrendet 
and I agree with him on. the: facts of this case; 


n The net result of this analysis is that the Receiver was not auda to disposés 
the cultivating tenant Muthuswami Gounder and when he had done so, the culti- 
vating tenant is entitled to be restored to possession by the Revenue Divisional 
Officer, Pollachi. The Civil Revision Petition and the stay application. have got 
to be dismissed and are hereby dismissed but i in the circumstances without ‘costs 


I have already alluded to the order of the Revenue Divisional Officer, dated 
goth, September, 1957 and which has been summarised above regarding the restor- 
ation of-Ac. 4-75 cents, items 1 and:4; after'harvest and the immediate restoration 
of the other items. The order made regarding -items'1 and 4 need not be disturbed. 
‘In'regard to the rest of the items, it is now: pointed out by the Revision Petitioner 
‘that subsequently they havé been brought under-cultivation and a large amount 
‘has’ been spent in that behalf The other side agrees that- possession of the other 
‘items may’ be‘handed over ‘subject to an enquiry being held by the Révenué Divi- 
sional Officer’ regarditig the’ amount of” compensation: to which the Révision Peti- 
tioner woild bé entitled for cultivating the lands and-that amount: 'béing deposited 
as a condition precedent for handing over possession'toó Muthuswami Gounder by 
the Revision Petitioner. The Revenue Divisional Officer, - Pollachi, is clothed 
with powers,to make an expeditious enquiry into the legitimate expenses incurred 
"by the Revision Petitioner for bringing the lands other than items 'r-and;4 under 
cultivation or any portion’ thereof and fix the same and then‘direct its deposit. as 
a condition precedent for possession of the said lands being handed over,to Muthu- 
swami Gounder. On the said amount being deposited pe Revision | Petitioner 
will: be ‘at liberty to withdraw that -arhount.' ': IS 


Eo ORI Révision "Pétition: and Civil Miscellaneous Petition disposed of 
‘aécordinigly. * ' m vt y 

"The: mount ‘deposited by the Revision’ Petitioner as advance rent at the time 
of the auction will be allowed to be taken by him subject to the equity: if any between 
“herself and thé landlord. ^ The amount will be allowed to be withdrawn after notice 
to Rajalakshmi Ammal and she being given an opportunity ia preier objections 
ift any: priore the Aramo Sub -Judge, Comba tore: 


a m 


. R M; zi - —— e . Order accordingly. 
tc INE THE HIGH COURT OF. JUDÍCATURE AT MADRAS. 


EDIDI LE PEN] 


"esos d - PRESENT :—Mn. Justice, RAJAGOPALA AYYANGAR. 


The Panchayat Board = Mutlur by President Pelitioner*: + 
. go a 


The Regionat Inspector of Münicipál Ocüncils ánd Local Boards >, qs 
Central Range, Chirügleput and others ,-. | s. ET Reljondeiits 


‘Madras Village Panchayats Act (X of 1950), sections 2 (22), 2 (25) ‘and 3 (2)—Scope and effect: of— 
Powers of Inspector of Local Boards to separate revenue village from village and to erlar the formér a separate 
village—Delegation of power of separation to Regional PEE tale cca 127 (2)—f invalid as 
violating , Article 14, f, the Constitution. 

When section 2 (22) of the Madras Village Panchayats Act, which defines’ the expression ‘Revenue 
village "*, is read with section 3 (2) which confers on the Inspector of Local Boatds powers to'exclude 
any revenué village from a village as defined in section 2 (25) and to declare a reyenue village as a 
village, there can' be no doubt that the Inspector has the power:to effect the Koc ofa hamlet 
"which is part ofa. main: village from, that inam village. ] Nr 

© There can 'alsó be no doubt that this power of the Inspector to effect this Separation can under 
section 127 (2) be ‘delegated to the Regional Inspector of Local: ‘Boards, who is an officer subordinate 


“he (1952. I MLJ. 293 LLR.: 0955 Mad, e ; A WE, No. ; 899 of 1956. S, 1 
* W.P. No. 980 of 1956. + a e i uode em gth December, 1957. 
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to the Inspector. ‘Section $27 (2) cannot be construed.as meaning that the exercise of the, power 
vested in the Inspector in regard to a “ ‘panchayat or classes of panchayats ”, is merely, a. right to 
exercise control and supervision over the Panchayat Board and not a right to exercise control in respect 
of the area over which the Panchayat Board’ exercises jurisdiction, The terms of section 127 (2) are 
wide ‘and there is no limitation which excludes the territorial ambit within which the powers of the 
Panchayat Board are to be exercised. No sensible distinction can be:drawn between the area over 
which a panchayat exercise its powers and the nature of the powers which it exercises over that area. 
Both are equally comprehended by the expression “ powers in aeger to any panchayat: di Nit 
section 127 (2). 


‘Section 127 (2) cannot be invalidated ' on the ground that it provides, for a delegation to “any 

person and such person may not be an officer. The circumstarices that the- power of delegation: 
is' capable- of abuse i$ no ground for holding: that a delegation which i is to an. officer is bad, and that. 
section 127: -(2).is constitutionally invalid. 
T , Petition under Article 226 ‘of the Constitution of ndia. praying tiat in the 
circumstances stated therein, , and in the affidavit filed therewith the High, ‘Court 
will be pleased. to issue a writ of,certiorari calling for the Records relating to the 
Notifications, Nos. 6585/55-A-3 and; :924/55, dated 8th October, 1955 and .Noti- 
fication No. 924/55- 7-5, dated 8th June, 1956 of the first Tespondent herein marked. 
as Exhibits A’ ‘A-1’ and *B' -and to quash the Orders therein and also to set aside 
the Order of the Government of Madras, Health, Education and Local Adminis- 
tration "Department ‘in: Memorandum No. 78773-L-6] 56-1. L.A., dated. 11th 
iAugust, 1956 (Ex. C )” (Prayer amended as i Order, dated roth i serie 
1956 in C.M.P. No. 7507 o£.1956). D EL NES » 

ES M. Seshadri, for Petitioner. So mto ofa 01. e Cán 

. The. Additional overtime Pleader (K. Versum o Vaitheeswaran, dor 
K. S. Ramamurthi and C.. Ramanathan for Respondents. CEN [ooo at, 

7 ji i f HY. 


The. ‘Court’ made the following D 


H ' y 


" 
H 


Onpzn.— The revenue village of G.-Mutlur was dina ‘a village", under 
‘the: Madras Village Panchayats Act, 950 (X of 1950):and a panchayat, board 
was constituted for carrying on the local administration of ‘that’ village. This 
revenue village really consisted of more than one part namely the main village of 
C. Mutlur and, a hamlet nearby by . name Theethampalayam. The village and 
the hamlet are separated by the. river Vellar which. passes through, the revenue 
village; : p m 


The Regional Yniiector of Municipal Comais and Local ‘Hoards, Chingleput, 
published two notifications on 8th October, 1955, for effecting the separation of 
the hamlet from “ the revenue village ” and for constituting the former as a’separate 
area to be administered.by a separate Panchayat Board. The legality of this action 
on the part of the officer is challenged in this petition by the Panchayat Board of 
C. Mutlur. The two' notifications whose’ validity is panis hoth epics 8th 
October, 1955, are in these terms.: «+! pe ewe 


* In exercise of the powers delegated to him by the Inspector of — Council and Local 
Boards, Madras, under section 127 (2) of the Madras, Village Panchayats Act, 1950, the Regional 
Inspector of Municipal Councils and Local Boards, Central Range, Chingleput; hereby’ notifies 
under’ stction 2 (22) of the said Act that Theethampalayam hamlet óf'C. Mutlur- revente ‘village 
-comprising S. Nos. 1 to 107 and 160:to:171 in Chidambaram Taluk, South Arcot District, be deemed 
to be a village for the purposes of «the Madras Village Panchayats Act and that the, village shall be 
known as Theethampalayam?’, Ps Wat ec ee 


Mie 


The relevant portion of the second notification i is contained i in eee 1 
which; i$ in these. terms:' °° ; his 


F 


- “Ty the exercise of the powers PERRA to him by the Inspector, of Municipal Councils and Local 
Boards; Madras, under section 127 (2) of the Madras Village Panchayats Act, the Regional Inspector 
of Municipal Gouncils and Local Boards, Central Range; Chingleput, proposes. to exclude under 
section 3 (2). of the Madras Village Panchayats Act, 1950. Theethampalayam village comprising 
S. Nos. 1. to: 107 and 160 to 171 of C. Mutlur revenue village from the jurisdiction of the existing 
C. Mutlur Panchayat in Chidambaram -taluk, South Arcot District, and to constitute a separate 
panchayat for Theethampalayam under section 3 (2) (b) read with section 3 (1) (i) of the said Act. 
Under section 3 (2) (c) of the-Act, the C. Mutlur- Panchayat is hereby called upon to show cause 
as to why the'above proposal should not be given effect to.'* 
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The grounds urged by learned counsel for the pétitiorter disputing-the legality 
Of these notifications were two.; (1) The Inspector of' Local Boards from whom. 
the Regional Inspector claimed to deri ive the power to issue these notifications had 
himself no authority under the provisions of the Madras Village Panchayats Act, 
1950, to effect this bifurcation of the revenue village of' C. Mutlur, so as to consti- 
tute the hamlet of Theethampalayam into a separate village panchayat. (2) Even 
assuming that the'Inspector had this power, the terms of section 127- (2) of the Act 
did not enable this power to: be delegated to the Regional Inspector. ' 


The first question for consideration therefore is whether the Inspector of Local 
Boards had a power to sears the hamlet of SRANDA ne me ee 
of C. Mutlur. Section enacts : 


MES (1) A panchayat shall be constituted for each village with effect from: a. Hate specified. 
in that behalf in the notification issued:under section 3, sub-section (1) ". uu» 


The expression village? is defined‘ in section 2 (25) to mean “ any. ioal aréa. 
which is declared to be a village under-this Act ". Section 3.(1) which is referred 
to in section, 4, vests power in the Inspector of Local Boards by notification under 
section 3 (1) (2) “to declare every revenue village with a population of not less than 
five hundred to be a village for the purpose of this Act and specifiy the name of such. 
village". This is in regard to the original constitution of village panchayats. The 
power to effect changes in the areas of villages is contained in section 3 8. (a); which. 
meu i , , S 

3 (2) à The Inspector may, z by notification, exclude from a | village any,revenue village: 
mE therein, ‘provided that the population of the village, after mie exclusion, is not less than. 
five hundred. 

(b) In regard to any village s0 ende the Ínspector shalí take action under. subsection G) 
according as it has a population, of; not less than five hundred or of less than five hundred, as the case 
may e : 
(c) Before i issuing a notification under clause (a) or under clause (b) raii sub-section ine 
the Inspector shall give the panchayat or panchayats which will be affected by the issue of such notifi- 


cation a reasonable opportunity for showing cause against the proposal. and shall consider’ the explan- 
ation and objections, if any, of such panchayat or panchayats.” - Cram 


' It may be mentioned in passing that it is this notice which was given ‘to die 
‘Panchayat of C. Mütlur before the notifications now impugned v wete Lern It 
would be seen that these sections use the -expressions * "3 revenue villàge ". _ This i is. 
defined by the Act in. section 2. (22) to mean $4 Vii : 


un 


“ any local area which is recognised as. a village. in the revenue ‘accounts of Bovejudent: after 
excluding, therefrom the areas, if any, included in (a) the City of Madras. . . .. -. and includes 
a hamlet in existence at the commencement of this Act and notified by the Inspector to be a revenue village Sor. the 
purposes of this Act.” 


‘When the definition. of the“ revenue’ ' village’ which I nave extracted i is read 
in conjunction with the powers conferred on the, Inspector of Local Boards by seç- 
tion 3 (2), it would appear that there is no basis for the argument which denies to 
the Inspector the power to effect the separation of Theethampalayam hamlet from 
the main village of C. Muthir. C. Multur was “ a revenue village ” and when it 
was notified under the terms of section 3 (1), it became “a "village for the purposes 
‘of the Village Panchayats Act. The Inspector of Lócal Boards had the power under 
section 3 ' (2) to éxclude from “a village ”, that i is, from C. Mutlur any “revenue 
village" comprised therein.. The: expression “revenue village” occurring’ here 
has to bé-understood in the sense defined by section 2 (22). Ifthe hamlet of 
‘Theethampalayam_ constituted’ à revenue village, as thus defined, the Inspector 
had the power to issue the notification. There cannot be any dóubt either that 
Theethampalayam would, if notified by ‘the Inspector be “a revenue village ” 
because it was a hamlet in existerice at the commencement of the Act, which is the 
only requirement under section 2 (22). At one stage of his argument learned coun- 
sel urged that Theethampalayam was not a hamlet at all and that therefore 
“it could not be constituted as “ a revenue village ” by notification of the Inspector 
under section 2 (22) of the Act. This contention is, however, without force, In 
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the, counter-affidavit fle! to this petition, it was specifically stated that Theetham- 
palayam was-hamlet and in, the.supplemental affidavit which the petitioner filed 
the said “ Theethampalayam i is only.a hamlet of C. Mutlur, village and, it is not 
by itself “ a revenue village”. This, therefore, was not a matter in regard, to which 
there was any controversy. which required investigation: or decision in this petition. 
I, therefore, hold that the power to, effect the.separation of Theethampalayam from 
the village of C. Mutlur and.constitute the hamlet into a “ a revenue-village "' and 

‘a village ” for the purposes of this.Act was vested in the Inspector.. s  , , 


The next point’ is as.to* whether the power: of.the Inspector to effect this 
‘separation could:be delegated to: the Regional Inspector'of Local Boards an Officer 
subordinate to the Inspector. Section 127 (2) enacts: © * dea 
Uu S129-(2): “The Inspector or the Collector may, by notification, ‘authorise any. officer.or person 
pie exercise in any local area tn the State or:the revenue district, as the case may be; in regard to any 
Panchayat, or any class of panchayats or all panchayats in that area, any of the powers vested by 


.this‘Act in the Inspector or the Collector; as the case may be; and may in like mannér withdraw’ ne 
"authority. an. d pg iiv i » pete cds am raum 


"PWo ‘grounds’ were "urged by the “eantied counsel’ on this’ ‘part’ of ihe" case: "Thé 


ux Was that ‘thie’ i powers’ which’ could be delegated by the” Inspector "were'thosé . 


x Yelatión ‘to “a 'pancliayat « or any’ ‘class óf Panchayats?" ‘and’ that “panchayat. 2 
ine ‘Under the Act not the area ovér which the Panchayat Board exercised'j ‘juris: 
‘diction, but only the Board which was constituted to administer the affairs of the 
-area. In this connection learned counsel laid considerable stress on the definition 
‘of “f panchayat ” in section:2 (16).as meaning. “the body constituted. for the local 
:adininistrátiori of a village under this Act," and tlié main terms of section 4 which 
I have extracted earlier directing the constitution of “a panchayat” for each * ‘village.” 
Learned: *coünsel sübmittéd"that when section" 197: (2) referred ‘to the exercise of 
"power vested by’ this Act in thé Inspector’ i in regard to * 
‘panchayats "it merely meant a right to exercise control.and supervision over the 
Panchayat Boasd," Learned counsel drew my atiéntion to the. . provisions contained 
"in sections 42,40 49: ‘which’ vested in the Inspector power of control, and, supervision 
vover these panchayats and submitted: that these were the only. sort of. power:which 
fell within the terms of;section 127 (2), as being delegatable to the subordinate officers 
I feel unable. to Accept | this, construction. The terms of section ,127 (2) are wide, and 
I am. unable to-read“ ‘into ‘the’: “provision a limitation’ which éxcludes the ‘teritorial 
ambit within which the powers ‘of the Panchayat Board "were" to be exercised. 
I am undbledraw any sensible distinction between the area over-which a panchayat 
“exercised its: ‘powers:and. the.nature of the powers which. it exercised over that area. 
‘In my judgment both’ are equally"comprehended- by the: expression « paw in 
zegard" to any ‘panchayat ? within "section 127! (2). > int 


: The second ;point urged by learned counsel was on the term of section. 127 (2) 
ithat the Powers was; capable’ of béing delegated’ not merely to, ie any officer? but 
also to “any person ” ‘and if the terms' of the section provided’ for delegation t even 
‘to persons who "Were not officers, the power conferred was ‘so ‘arbitrary as ‘would 
amount dither toe "excéssive delegation, ' or bé a Violation’ of. Artidle 14 of the’ Consti- 

. itution: Ide not: consider, that’ section 127 f could be invalidated on, the grounds 
‘suggested. ` f dés an any, ‘particular ; case the Inspector ‘of Local Boards ‘delegatéd liis 
power tg "a -persón of sauthotity ‘whe ‘could’ not be within.thé contemplation of the 
-enactiient, that’ ‘particular act of delegation might be avoided in that instance for 
the reason. that jit was not. within the } power conferred by the, section. ‘But’ this i is 
‘no “ground | however ‘for ' holding ' a delgation | which i in itself, is to an officer, of the 
‘dépattinent, bad on the ground that the power | of delegation i is ‘capable « of, abuse, I 
"haver no hesitation i in ‘rejecting this ground of attack on, the validity, of section 127. (8). 


wc Thé: rests that Mie: petition gcn and i is dismissed. "There WE [us no order 

sas to Costs. ii 2acin ndn . ES Ue lul T , 
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aM THE, HIGH COURT OF JUDICATURE AT MODERN 
PRESENT, Mr. Josric ] RAMASWAMI. err. f 
Mahaboo Bivi Ammal CT E "RUE ci dep (o e Petitioner* 


^ ` i š 


A. M., M. Abdul Hameed and diss. ^5 7... Respondents. 


Madras Court-fees and Suits Valuation Act (XI V of 1955), sections 28 aid. 53 (1)—Suit for possession ‘of 
drust property—Pecuniary jurisdiction of Court-—Determination of. Computation of Court-fee—One-fifth of the 
market-value of the, Property subject to a maximum fee of Rs. 200— Madras Givil Courts Act (III of 1873), section 

A12—Effect of. 

Sectiori 28 of the Madras Court-fees and Suits Valuation Act relates to particular classes'of suits 
in regard to trust property. The valuation for purposes of Court-fees is to be one-fifth of the market 
value of the property. But there is also a maximum Court-fee prescribed under the section for those 
classes of cases. The’effect of this is that for purposes of pecuniary jurisdiction of the Court and the 
‘quantum of Court-fee the valuation is on the basis of one-fifth of the market-value of the property, 
‘but a concession is shown by way of a ceiling on the quantum of Court-fee. Reading sections 28 and 
53 (1) of the Act together the pecuniary jurisdiction of Court for such suits has to be determined only 
on the basis of the market-valüe and not on the ‘concessional ceiling on the quantum of COUPER 


payable. 

Petition under section 1 15 of Act V of 1908 praying the High ‘Court'to revise 
the Order of. the District Judge of East Tanjore at Nagapattinam, dated 14th 
‘October, 1957.and made in C.M.A. No. 7 of 1957, preferred against the Order of 
the Court of the District Munsiff of Nagapattinam in O.S. No. 278 of 1956. 


. M. M. Ismail, for Petitioner. 
T. S. Kuppuswami Ayyar and The Additional Government Pleader (K. Veera- 
swami), for Respondent.  . , 


The Court delivered the following 


Jupcment.—This Civil Revision Petition is filed against the order of the learned 
District Judge, East Tanjore at Nagapattinam, in C.M.A. No. 7 of 1957 reversing 
tthe decree and judgment of the learned District Munsif in O.S. No. 278 of 1956. 


The dispute in. the case relates to a trust property called Ponnammal 
samadhi trust and the plaintif-appellant filed a suit for possession of the plaint- 
mentioned propérties with past mesne profits and future mesne, profits against the 
first defendant that he ds entitled to act as trustee of the trust. The contention 
-of the first defendant, among other things, was that the suit was beyond the 
pecuniary jurisdiction of the learned District Munsif. ‘The learned District Mun- 
sif upheld this contention and directed the presentation of the plaint to the proper 
Court having jurisdiction to try the suit. In appeal the learned District Judge 
‘came to an 'epposite conclusion, viz., that the value of the subject-matter of the 
:Suit was within the pecuniary jurisdiction of the District Munsif and he, therefore, 
‘directed the District Munsif to take the plaint and restore it to its original number 
.and to dispose the suit according to law. 


The short point for determination in this revision petition is whether the order 
“of the learned District Judge is correct. 

On a review of the entire circumstances of the case, I have come to the same 
conclusion as the learned District Munsif namely that the value of the subject-matter 
of the suit is beyond the pecuniary jurisdiction of the District Munsif’s Court.. 


In this connection it is ‘useful to refer to section 12 of the Civil Courts Act with 
runs thus: 


“ The jurisdiction of a District Munsif extends to all like suits and proceedings not otherwise 
-exempted from his cognizance, of which the amount or value of the subject-matter does not exceed 

-five thousand rupees.’ 
It is common ground that Court-fee is payable under section 28 of the Madras 


Act XIV of 1955 which lays down that 


(toa 
E i 


' 
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“In a suit for possession or joint possession of trust property or for a'déclaratory decree, whether 
with or without consequential relief in respect of it between trustees or rival claimants to the office 
of trustee or between a trustee and a person who has ceased to be trustee, fee shall be computed on 
one-fifth of the market value of the property subject to a maximum fee of rupees two hundred or 


5 t 


where the property has no market value, on rupees one thousand.......... 


In other words the section directs levy of ad valorem fee on one-fifth of the market 
value of the property subject to a maximum limit of Rs. 200. The market value of 
the property remains intact and all that is done is for the purpose of Court-fees a 
concession is shown to the trustees in that they have got to pay Court-fees on 
one-fifth of the market value of the property and for that the ceiling fixed is Rs. 200. 


Then we turn to sections 53 (1) and: 53 (2). Section 53 (1) lays down that 


“In a suit as to whose value for the purpose of determining the jurisdiction of Courts specific 
provision is not otherwise made in this Act or in any other law value for that purpose and value for 
the purpose of computing the fee payable under this Act shall be the same”, ^ —- 


In other words the jurisdictional value as well as the value for the purpose of com- 
putation of Court-fee payable will be the same in the circumstances specified in 
section 53 (1). If we examine the facts of this case the subject of controversy will 
fall under section 53 (1). If that is so what is the market value of the property. 
The market value of the property in the present case is Rs. 20,000. It is true, as 
already pointed out, that a concession is shown to the trustees in filing suits in res- 
pect of trust properties and they are permitted to pay Court-fee only on- one-fifth of 
the market value of the property leaving as it were untouched for purposes of Court- 
fee the remaining four-fifths. If, therefore, section 52 (1) applies the pecuniary 
jurisdiction and the Court-fee jurisdiction will be the same. From this point of 
view the suit will have to be tried only by the District Judge and not by the District 
Munsif of Nagapattinam. 


Then we shall turn to section 53 (2) which lays down : 


** Tn a suit where fee is payable under this Act at a fixed rate, the value for the purpose of deter- 
mining the jurisdiction of Courts shall be the market value or where it is not possible to estimate it 
at a money value such amount as the plaintiff shall state in the plaint.” 


The argument before me is that this levy of Court-fee on one-fifth of the market value - 


plus the ceiling of Rs. 200 do not fix the fee payable at a fixed rate because three 
things are taken into account, proportion on which Court-fee has to be levied, 
‘the maximum which could be levied and the rate at which it could be levied so. 
far as the one-fifth portion is concerned. In view of the fact that the case falls under 
section 53 (1) it is unnecessary to pursue the matter further though I am not convin- 
ced that payment of Court-fee on one-fifth plus a ceiling of Rs. 200 is not a fixed 
rate. . If that were so there is no dispute at all that the pecuniary jurisdiction would 
be beyond that of the District Munsif and as such the suit would be triable only: 
by the District Judge. : : ' : 


Therefore combining section 28 with sections 53 (1) and (2) of the Court-fees 
Act, 1955, as well as section 12 of the Civil Courts Act we arrive at the result that 
the value of the subject-matter of this suit is beyond the pecuniary jurisdiction of 
the District Munsiff. : 


The net result of the analysis is that this Civil Revision Petition is allowed but 
in the circumstances without costs. 


R.M. f . Petition allowed... 


t. 
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IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALA AYYANGAR. . 


Pandarasannadhi of Dharmapuram Adhinam .. Petitioner*. 


Letters Patent (Madras), Clause 13— Jurisdiction of High Court under—Suit which ought to be instituted 
in the mofussil—TIf could be instituted in the High Court during the vacation of the Courts in the mofussil—Civil 
Procedure Code (Vof 1908), section 151—If can be invoked. d ' 


The jurisdiction of the High Court outside the Presidency towns is subject to the limits prescribed 
by Clause 13 of the Letters Patent. The power of a High Court under Clause 13 is only to remove 
and try as a Court of Extraordinary Original Jurisdiction any suit that is instituted in any Court 
outside the Presidency towns. The expression ‘to remove’ undoubtedly postulates the previous 
existence ofa suit which is to be removed. It cannot be construed as equivalent to ‘ to receive ’. 


Hence the power of the High Court to withdraw a suit from the Courts subordinate to it in the 
mofussil cannot mean that the suit which ought to be instituted in a subordinate Court can be instituted 
in the High Court in the first instance. The High Court has no jurisdiction to receive such a plaint 
merely because the mofussil Courts are closed for the summer vacation. Section, 151, Civil Proce 
dure Code, cannot be invoked in such cases. ! ` 


Jumna Bai v. Ramanathan Chettiar, (1928) 55 M.L.J. 690 : LL.R. 52 Mad. 52 ; Krishna Mudaliar 
v. Sabapathi Mudaliar, (1945) 1 M.L.J. 14 : LL.R- (1945) Mad. 389, followed. : 


Sundaresan Chettiar v. Allirani Ammal, (1956) 2 M.L.J. 12 (N.R.C.), referred. 
S.R. No. 14527 of 1957, differed. 


Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to receive S.R. No. 16033 of 1957 
filed here with O.S. No. of 1957 sought to be preferred to the Court of the 
Subordinate Judge of Tirunelveli and transmit the said S.R. No. 16033 of 1957 
to the said Court of the Subordinate Judge of Tirunelveli aftur passing orders in 
C.M.P. No. 3913 of 1957. 

K. S. Champakesa Ayyangar and K. C. Srinivasan, for the Petitioner in both the 
petitions. ' 

The Court made the following 

Orver.—S.R. No. 16033 is a plaint which has to be filed in the Court of the 
Subordinate Judge of Tirunelveli. The main relief prayed for in the suit is one for 
injunction against defendants who have been impleaded thereto. : C. M.P. No. 3912 
of 1957 is an application filed in this Court to receive this plaint (S.R. No. 16033) 
and transmit the same to the Sub-Court, Tirunelveli, after passing an order for in- 
terlocutory injunction which is prayed for in C.M.P. No. 3913 of 1957. The matter 
came up before me for orders as to the maintainability of the petition C.M.P. No. 
3812 of 1957 namely to receive the plaint. 


Mr. Champakesa Ayyangar, learned counsel for the petitioner, urged before me 
various grounds in support of the jurisdiction of this Court to receive this plaint. 
He, however, conceded that this jurisdiction had ultimately to turn upon the 
proper construction of clause 13 of the Letters Patent. 


The earliest decision of this Court on this point is an unreported one of Seshagiri 
Ayyar, J., in C.M.P. No. 1498 of 1919. That was an application to this Court to re- 
ceive a plaint which had to be filed in the District Munsiff’s Court of Dindigul. The 
learned Judge held that clause 13 of the Letters Patent could not enable the plaint to 
be received by this Court. This decision was followed by Ramesam, J., in Tamna Bai 
v. Ramanathan Cheitiar'. This case arose out of an application made during the 
summer vacation to entcrtain a plaint which had to be filed under the Civil Proce- 
dure Code in the mofussil Court and to pass interim orders which were alleged to 
be necessary to be passed in the interests of justice. The leaned Judge followed the. 
decision of Seshagiri Ayyar, J., referred to just now and held that the plaint could not- 
tt Le eR ee, 

*C.M.P. Nos. 3212 and 3918 of 1957. M . 29th May, 1957. 

1. , (1928) 55 M.L.J. 690 : LL.R. 52 Mad. 52. c: > E A 
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"be entertained kere. Ih the'opinion of the learned Judge there was no provision of 
law by which the High Court could in the first instance receive a plaint which had to 
be filed in an inferior Court in the mofussil and pass interlocutory orders pending the 
-disposal of the suit on the ground that the mofussil Court was closed for the vacation. 
There has been no dissent from this decision which was rendered in’ 1928 right up 
to today and in the practice of this Court there has been no departure, the absence of 
any decision on this point being due merely to this being accepted as a settled practice 

"with the result that no plaints were sought to be filed in this Court until last year. I 
shall be referring to the decision rendered then a little later. 


| ' As Mr. Champakesa Ayyangar has raised this question once again I propose to 
deal with the exact scope of the High Court's powers in this regard. It is not neces- 
.Sary:to consider the jurisdiction of the Supreme Court which was the predecessor 
of the present High Courts. Nor is it necessary to examine the scope of the jurisdiction 
-conferred on Sudder. Dewaney Adalut which exercised merely appellate jurisdic- 
:tion over the Company's Courts in the mofussil. Section 9 of the High Courts Act, 
. 1861, énabled: P P 


** Each of the High Courts to be established under this Act shall have and exercise all such Civil, 
‘Criminal, Admiralty and Vice-Admiralty, Testamentary, Intestate and Matrimonial jurisdiction 
original and appellate and all such powers and authority for, and in relation to, the administration 
of justice in the Presidency for which it is established as.Her Majesty may by such Letters Patents 
as aforesaid, grant and direct subject, however, to such directions and limitations as to the exercise of 
original, civil and criminal jurisdiction beyond the limits of the Presidency 'Towns as may be pres- 
cribed thereby ; and save as by such Letters Patent may be otherwise directed and subject and without 
-prejudice to the legislative powers in relation to the matters aforesaid of tlie Governor General of 
India in Council, the High Court ' to be established in each Presidency shall have and exercise all 
jurisdiction and every power and authority whatsoever in any manner vested in any of the :Gourts 
in m same Presidency abolished under this Act at the time of the abolition of such last-men- 
tioned Gourts.” : LUE i 


Under this provision therefore the High Court's original jurisdiction beyond the 
limits of the Presidency towns was to be such as was directed by Letters Patent. 

"The Civil Jurisdiction outside the Presidency town limits was dealt with by clause 
13 of the Letters Patent. It ran as follows :— 


* And we do further ordain that the said High Court of Judicature at Madras, Fort William in 
.Bengal, Bombay shall have power to remove, and to try and determine, as a Court of extraordinary 
original jurisdiction, any suit being or falling within the jurisdiction of any Gourt, whether within or 
without the Presidency of Madras, Bengal Division of the Presidency of Fort William, Bombay, subject 
to his superintendence, when the said High Court shall think proper to do so, either on the agreement 
-of the parties to that effect, or for purposes of justice, the reasons for so doing being recorded on 
the proceedings of the said High Court." 


-Clause 13 was in contrast to the ordinary civil jurisdiction of the High Court under 
-clause 12. By virtue, therefore, of section 9 of the High Courts Act the jurisdiction 
-of the High Court in relation to the exercise of civil jurisdiction outside Presidency 
towns would be subject to the limits prescribed by clause 13 of the Letters Patent. 
"Ihe power under clause 13, it would be seen, was one 


_ “to remove and to try and determine as a Gourt of extraordinary original jurisdiction, any suit 
being or falling within the jurisdiction whether within or without the Presidency of Madras ”. 


“The expression “remove” would undoubtedly indicate and postulate the previous - 


-existence of a suit which was being removed. It would, therefore, be not a proper 
construction of the clause to understand the word ‘remove’ as meaning ‘to receive’. 
In this connection the terms of clause 12 may usefully be compared with those em- 
ployed in clause 13. In the earlier clause the words used are “‘to receive, try and 
-determine." "The contrast cannot be missed. The framers of the Letters Patent 
therefore drew distinction between the power “to receive" conferred by clause 12 
and the power *'to remove" referred to in clause 13. Learned counsel for the peti- 
tioner urged that as the Court had the power not merely to remove but also 
'to try and determine, these powers might be read in a distributive sense so that the 
power to try might so to speak be disannexed from the power to remove, so as to 
"make it independent of "remove". Iam wholly unable to accept this argument as 
doing violence both to the grammar as well as to the sense of the clause. There 
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cannot be a power to try a suit without a power to receive ahd clause 12 of the Let-- 
ters Patent would confine the power to receive the plaint to the class of suits referred. 
tointheclause. Ifthis argument about clause 13 were rejected, there cannot be any 
basis for the jurisdiction of this Court to receive a plaint merely because the mofussil. 
Courts are closed for the summer vacation. No doubt in the application a reference 
is made tosection 151, Civil Procedure Code, but that can apply only to the exercise 
of jurisdiction when once the matter is before the Court and cannot confer jurisdiction. 
to entertain a proceeding. i 


Learned counsel drew my attention to the Privy Council decision reported in. 
In the matter of Candas Narrondas Navivahu?, and to that of Russel, J., in Jairmdas v. 
&amonlal?, but I am unable to derive any assistance from these decisions for decid- 
ing any point about the construction of clause 13 of the Letters Patent. f 


Learned counsel faintly suggested that there had been some extension of the: 
jurisdiction of this Court by virtue of the provisions of the Constitution and in parti-- 
cular learned counsel referred me to Article 226. But I am unable to take this argu- 
ment seriously. I do not, therefore, propose to spend more time over it. . 


I have up to now discussed the matter on principle and will now refer to the. 
authorities, besides the decision of Ramesam, J., which I have already referred to. 
The next occasion when this matter was before this Court was in Krishna Mudaliar v. 
Sabapathi Mudaliar*, when the Full Bench had to consider the power which this. 
Court could exercise when a suit pending in a mofussil Court was removed to this 
Court during the vacation. The exact decision does not bear upon the point now 
under consideration but in my judgment this decision of the Full Bench is important 
in that the decision of Ramesam, J., in Jumna Bai v. Ramanathan Chettiar*, was referred 
to by Leach, C.J., with approval. Indeed that was the basis upon which the deci- 
sion rested. I may refer to the decision of the Privy Council in Moulvi Hamid 
Hassan Nomani v. Banwarilal Roy5, where the Privy Council had to consider whether 
the jurisdiction to issue prerogative writs was or was not part of the ordinary 
civil jurisdiction of the Court and the question was answered in the affirmative. 
At page 36 of the report Extraordinary Original Civil Jurisdiction was stated to be 
that to remove, try and determine suits falling within or without the Presidency 
towns, and reference was also made to clause 28 of the Letters Patent, as indicating 
the scope of clause 13. 


The only decision which runs counter to the above is that of Ramaswami 
Goundar, J., in S.R. No. 14537 of 1957 where the learned Judge followed the decision 
of Basheer Ahmed Sayeed, J., in Sundaresan Chettiar v. Allirani Ammal*. Basheer 
Ahmed Sayeed, J., was dealing with a petition under the Guardians and Wards Act. 
Under clause 17 of Letters Patent the jurisdiction of the High Court over infants an 
lunatics extends over the entire Presidency. Consequently this jurisdiction was not 
treated as part of the ordinary original civil jurisdiction of the Court under clause 12 
or as part of the extraordinary original civil jurisdiction of the Court under clause 
I3. The considerations therefore which are relevant to the jurisdiction in regard to 
infants are totally different from those applicable to ordinary civil actions. Rama- 
swami Gounder, J., however, held that the decision of Basheer Ahmed Sayeed, J., 
could be applied to ordinary civil suits. With due respect to the learned Judge I am 
unable to agree with him. By reason of the settled practice of this Court as well as 
the principle of stare decisis the rule laid down in Jamna Bai v: Ramanathan Chettiar‘, 
had to be followed until it is altered by the Legislature. I have also pointed out 
that this decision has received the approval of the Full Bench in Krishna Mudaliar v... 
Sabapathi Mudaliar® and this is an additional reason why the principle laid down. 
there cannot be departed from. 


1. (1889) L.R. 16 LA. 156 : I.L.R. 13 Bom. 4. (1928) 55 M.L.J. 690: L.L.R.52 Mad. 52. 
520 (P.C.). 5. (1947) 2 M.L.J. 32: 1945 F.LJ. 50: 

2. (1903) LL.R. 27 Bom. 357. LL.R. (1048) 1 Cal. 230 : L.R. 74 LA. 120. 

3. (1945) 1 M.L.J. 14: L.L.R. (1945) Mad. 6. (1956) 2 M.L.J. (Notes of Recent Cases) 
389 (F.B.). : page 12. i 
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In my judgment therefore this Court has no jurisdiction to entertain the plaint 
which would be returned to the petitioner. 


R.M. ——— Plaint returned. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——Mn. Justice RAMASWAMI. l 
Nanjappa Asari .. Appellant*. 


Succession Act (XXXIX of 1925), section 317—Scope—Letters of administration with will annexed— 
Grant of—Duties and liabilities of administrator—Duty to file yearly accounts—Beneficiary or legatee under will 
dissatisfied with account—Remedy of—Right to sue for accounts before discharge of administrator and when pro- 
ceeding are pending in probate Court. : ` 


Under section 317 of the Succession Act an administrator is under a statutory obligation to exhibit 
within one year from the grant or within such further time as the Court may appoint, an account 
of the estate. The section does not contemplate an account for one year. It contemplates the sub- 
mission of one initial inventory and one final account after the completion of administration and does 
not warrant an order requiring a series of yearly accounts. The one final account must be a com- 
plete one up to date. Before that one final account is filed, one of the beneficiaries under the will 
of the deceased cannot file an independent suit for accounts against the administrator, When the 
administrator has not been discharged by the probate Court and that Court is still seized of the pro- 
ceedings, a suit for accounts by a legatee or beneficiary cannot lie. He can only move the probate 
Court to scrutinise the accounts filed under section 317, or the Court can suo motu scrutinise the accounts 
for the purpose of ascertaining whether the administrator has so misconducted himself as to necessitate 


his removal, or the party interested may apply for revocation of the grant of letters of administration 
or file an administration suit. 


Bai Panbai v. Moroji Kanji, (1926) 29 Bom. L.R. 683: AIR. 1927 Bom. 438 ; Krishnalal v. 
Emperor, A.I.R. 1921 Cal. 431 ; Pannalal v. Hansraj, ALR. 1940 Cal. 236 and Gulati v. Reeves Brown, 
A.I.R. 1939 Lah. 463, rclied on. 


Mah-sh v. Biswanth, (1897) LL.R. 25 Cal. 250; Chandra Kumar v. Prasanna, (1921) I.L.R. 48 Cal. 
1051 ; Hiralal v. Jiban Kumar, (1939) 43 C.W.N. 754 ; Hemandas v. Chellaram, (1915) 32 I.G. 554 and 
Notandas v. Krishnibai, (1917) 47 L.C. 750, referred to. 


Appeal against the Decree of the Court of the Subordinate Judge of Coimbatore 
in Appeal Suit No. 96 of 1956 preferred against the Decree of the Court of the Prin- 
cipal District Munsif of Coimbatore in Original Suit No. 417 of 1955. 


K. P. Ramakrishna Ayyar, for Appellant. 
'The Court delivered the following ; 


JupGMENT.-—This is a second appeal sought to be preferred against the decree 
and judgment of the learned Subordinate Judge of Coimbatore in A.S. No. 196 of 
1956, confirming the decree and judgment of the learned District Munsif of Coim- 
batore in O.S. No. 417 of 1955. 


The facts are : One Velayudha Asari died leaving surviving him two widows. 
Under his last will and testament he gave the two widows certain amounts as mainten- 
ance and deducting certain expenses, mentioned that one-third of the income was to'be 
paid to the plaintiff in this suit. After the death of the widows one-third of the pro- 
perties itself was made to vest in the plaintiff. The present defendant Angammal 
applied for letters of administration with the will annexed. On caveat being: en- 
tered by the opposite party, the proceedings were registered as O.S. No. 116 of 1942. 
Letters of administration with the will annexed was granted to Angammal ; see 
Exhibit A-6, dated gth March, 1944. Subsequently this plaintiff had filed O.S. 
No. 690 of 1952 for accounting by Angammal. That suit ended in a compromise 
agreement, dated r1th September, 1953. Subsequent to the said compromise in 
O.S. No. 690 of 1952 the plaintiff has received several amounts as evidenced by 
Exhibits B-4 to B-13. Exhibit B-1, dated 4th March, 1955, is the Jump sum receipt for 
Rs. 2,000 executed by the plaintiff in favour of the defendant. It is in these cir- 
cumstances that the plaintiff had filed another suit for accounts for the period rst 
April, 1953, to 31st March, 1955. The defendant took objection that in O.S. No. 116 
of 1942, the Sub-Court of Coimbatore had appointed her as administrator and that 





* S.A. No. 729 of 1957. , : 18th October, 1957. 
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the has to render accounts of her management to the Sub-Cgurt and has been doing 
so, that the present suit for rendition of accounts is not maintainable and that the, 
remedy of the plaintiff is to move the probate Court for epee orders or file an 
administration suit. 


Both the Courts below held that this independent suit for accounts from rst 
April, 1953, to 31st March, 1955, is not maintainable and dismissed the suit. Hence 
the second appeal by the defeated plaintiff. 


Probate is a'document issued under the seal of the Court and is the official 
evidence of an executor’s authority. A person, therefore, who has been nominated 
by-a will to act as executor, must obtain a grant of probate before he can take any 
steps which require formal proof of his authority, e.g., if he wishes to sue for debts due 
to the-deceased or to sell the deceased’s land. It is sometimes said that unlike an’ 
administrator an executor derives his title from the will ; for probate does no more’ 
than certify the validity of the will and of his appointment: and does not itself 
appoint him to his office. There is a sharp distinction between metropolitan and 
mofussil wills. In the former case the will has got to be probated and in the latter 
it is optional. But even in the latter case the executor may be compelled to apply 
for probate at the instance of the persons interested. 


If the validity of the will is contested i in Court by entering caveat, the original 
petition is converted into a suit and probate will not be granted unless the Court 
pronounces.in its favour. 

In uncontested cases an executor is able to obtain a grant of probate by merely 
applying: with abbreviated technical formality. This is known as “ probate in, 
common form." ‘On the other hand, if the validity of the will is contested, probate 
will not be granted until the Court of probate has pronounced in its favour and in 
such a case the grant of probate is stated to be in the “solemn form”: ‘The corres- 
ponding description under Indian Succession Act is non-contentious and contentious 
proceeding (section 265 and section 286, Indian succession Act). 


If the deceased left no will or nominated no executor therein, or if all the execu- . 
tors nominated die before him or refuse to act, an administrator will be appointed 
to administer the deceased's ‘estate. Grants of administration may be obtained in 
much the same way as grants of probate. "The document issued to an administra- ' 
tor as his authority is known as letters of administration and where there is a will but 
no executor, the grant of administration is said to be cum testmento annexo, in order to 
distinguish it from a grant of administration arising through intestasy. 


Section 317 of the Indian Succession Act creates a. statutory obligation upon the 
executors and administrators to exhibit in Court an inventory of all the property, 
movable and immovable, and of all credits and debits due to the estate of the deceas- 
ed within six months from the date-of the grant, without any proceedings calling, 
upon them to doso. In like manner there is a statutory obligation on the executors 
and administrators to exhibit, within one year from the grant or within such further 
time which such Court may appoint, an account of the estate. ‘The phrase “ from 
titne to time ” which occurred in the Indian Succession Act of 1865 has been omitted 
from the present section 317. The section contemplates the submission of one 
initial inventory and one final account after the completion of administration and 
does not warrant an order requiring a series of yearly accounts. There is there” 
fore no warrant for saying that the account which an executor has to file under. 
section 317° must be an account for one year. In short, the one final account to be 
filed under section: 317 must be a complete one up-to-date. When it is filed in Court 
it must give the probate Court an idea of the condition of the testator's estate in 
the hands of the executor up-to-date when he files and that one final account over 
a long period máy be between the grant of the letters of administration and the 
exhibition of that final account contemplated under section 317. These principles 
are deducible fom Mokestehandra v. Biswanath, Hemandas v. Chellaram?, Notandas v. 





1. (1897) LLR. a5 Cal. 250. > MN ~ (1915) g2 LC. 554. 
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Krishna Bal, Chandra Kumar v. Prasanna?, Hiralal v. Jiban?. Sengupta : “Commentaries. 
on the Indian Succession Act? page 666; N. D. Basu: * The Indian Succession 
Act ? Third Edition, page 1179. hows 


'The protection afforded to parties interested in the will and as against per- 
sons appointed as administrators is threefold. First of all, if the final account is 
filed under sub-section (4) of section 317 and if that account is false in any -parti- 
cular the executor or administrator makes himself punishable under tlie Indian 
Penal Code. The other remedy open thereunder to the interested parties is to 
file an action against the executor or administrator questioning the correctness of 
the accounts. Secondly, it is open to the parties interested under the will to apply 
for revocation of the grant of probate or letters of administration under section 263 (e). 
Thirdly, an administration suit can be filed for enforcing the obligations under the 
will. ‘These remedies are deducible from Bai Panbai v. Mororji* Chedalal v. Ram 
Dulari’. B. B. Mitra: “Indian Succession Act”, sixth edition, page 432. 


i On an examination of these principles the following proposition emerges, viz.; . 
that before that one final account is filed under section 317, one of the bene- 
ficiaries under the will cannot file an independent suit for accounts. 


The object of the account and inventory being exhibited seems to be that the 
account and inventory should be available for inspection by the legatee or other 
parties interésted in the administration of the estate. If the interested person is 
either denied the right of inspection, or if, on being permitted to inspect, he is not 
satisfied with the result of the inspection, he has a right to file an administration suit 
and ask for administration of the estate by the Court. Moreover when the Court 
is seized of the proceedings under sections 301 and 302 of Indian Succession Act in 
relation to the administration a person interested in the estate can move the Court 
to scrutinise the accounts filed under section 317 in order to show whether the 
executor has so misconducted himself as to make it necessary for him to be removed. 
The Court can also scrutinise the accounts suo motu for this purpose even when 
not specifically moved to do so. But the mere fact that accounts have been filed 
in the probate Court or even the fact that accounts have been passed by the, 
Court does not absolve the executor or administrator from his liability for any parti- 
cular sums of money which may have been misappropriated by him and he may 
be sued in the ordinary way for such sums by a person interested in the adminis- 
tration of the estate and he may also be made criminally liable under section 406, 
Indian Penal Code, with the previous sanction of the probate Court. It is only 
after the inventory and final account contemplated by section 317 have been filed 
and passed and the executor or administrator has been discharged, that a legatee or 
beneficiary can take action. The remedy of the party not satisfied with the 
accounts is not under section 317 but a suit for accounts. Gulati v. Reeves Brown, 
Krishnalal v. Emperor", Mantha Ramamurthi : “Law of the Wills", M.L.J. Edition, 
page 553, P. L. Paruck: “Indian Succession Act", Fourth Edition; page 590, 
Sengupta : “Commentaries on Indian Succession Act", page 667. 


Bearing these principles in mind, if we examine the facts of this case, a suit for 
accounts will not lie because the administrator has not been discharged by the pro- 
bate Court and that Court is still seized of the proceedings. The administration 
can be wound up and the final account can be filed in this case only after the death 
of the two widows when under the will the distribution of the assets can be made. 
Ultimately when the accounts are filed in the probate Court if the parties interested 
are dissatisfied with the accounts they could take steps either in the criminal Court 
or file a suit questioning the correctness of the accounts and make the executor 
liable. A reading of Exhibit A-1 does not show that there is a liability undertaken 
by the respondent defendant in the lower Court to render accounts to the plaintiff 
ee 


1. (1917) 47 LC. 750. Bom. 438. à 
“2 a 48 Cal. 1051. : 5. ALR. 1930 Oudh 424. 
3- (1939) 43 C.W.N. 754. 6. A.LR. 1939 Lah. 463. 
4. (1926) 29 Bom. L.R. 683: A.LR. 1927 7. ALR. 1921 Cal. 431. 
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every year except as an executor. ‘Asan executor the deferfdant has got a liability 
to render accounts and that is all that is mentioned in Exhibit A-r also. There. 
is no separate right created under Exhibit Ai in favour of the plaintiff to call upon 
the defendant to render accounts. 

Therefore, both the Courts below relying’ upon Bai Panbai v. Mororji?, Krishna 
Lal v. Emperor?, and Pannalal v. Hansraj?, rightly decided that this suit for accounts 
was not maintainable. This second appeal cannot be admitted as there is no point 
of law and it is hereby’ dismissed. 


P,R.N. ———— mM Afpeal dismissed. 
IN THE HIGH: COURT OF JUDICATURE' AT MADRAS. 
Present :—MR. Justice RAMASWAMI. 
Sunku Mungawami Chettiar : .. Appellant* 
j o 
Sunku Narasimhalu Chettiar (died) and others `.. Respondents. 


Partnership Act (IX of 1932), sections 5 and 29 (2)—Partner entering into an agreement of partnership with 
stranger—Sub-partner—Rights and liabilities of—Duration of the sub- bartnership—Suit for accounts of sub- 


partnership before expiry of term of main partnership. Sustainability. 


The fundamental principle of partnership i is that it is a creature of contract and not one of status 
and is presumed to be founded on personal confidence between the partners and therefore not to 
admit of its rights and duties being transferred as a matter of course to representatives and assignees. 


The term ‘sub-partner’ is not a happy one because it is well-settled that one partner cannot 
foist upon other partners a perfect stranger. But a partner can give to a stranger an interest in his 
share and that would not make him a partner in the main partnership. 


The duration of the sub-partnership cannot be implied to be coeval with that di the main part- 
nership in the absence of any agreement to that effect. 
A suit for accounts of the sub-partnership before the expiry of ‘the period of the main partnership 
where the sub-partnership being one at will had already been dissolved i is maintainable. 
. Appeal against the decree of the Court of thet “Subordinate Judge of Vellore, 
dated 23rd October, 1952 and passed in O.S. No. 93 of 1950. . 


Alladi Kuppuswemi, for Appellant. T ie. git 
- G. R. jagadisan, for Respondents. a 
' The Court delivered the following ' A 


, JUDGMENT. —This appeal is directed against the Decrée and Judgment of the 
learned Subordinate Judge in O.S. No. 93 of 1950. 


The facts are short and practically undisputed. The defendant along with 
others was running a cinema business as exhibitors and distributors. Subsequently 
the members who constituted this company got separated. Thereafter, the de- 
fendant and three others, who are not parties here, took over the assets and consti- 
tuted themselves into a partnership at will and their deed of partnership is Exhibit 
B-1. The object.of the partnership was:to exploit the cinema house called 
Saraswathi ‘Theatres and Lakshmi Talkies and two films, namely, Sivalinga Sakthi 
and Manimekhalai." The partnership capital was Rs. 1,11,460-10-0. ` Each partner 
had to.contribute Rs. 27,865-2-6. This.parthership at "will after reciting the terms 
on which the business was to be run and including a provision for the management 
concludes that during the time this company is conducted, if any of the partners 
wishes io stop away or to take a return of the share amount all the perte shall 
abide by the decision of the majority. .. . , 

. "This defendant - apparently could not make up this amount of Re. preheat 


aid therefore assigned a share of that interest in the partnership and formed, what 
might be called, a sub-partnership with this plaintiff. This plaintiff was to contri- 





I. ALR. 1927 Bom. 438. E 3- ALR. 1940 Cal. 236. 
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bute Rs. 5,573-0-6 in ofder to take a Fifth share of the defendant's share in, the main 
partnership at will referred to. This sub-partnership agreement is Exhibit A-6. 
In fact it is found that this plaintiff has attested the main partnership agreement. 
This document goes on to recite that this plaintiff was to contribute a fifth share 
of the amount to the defendant, that the plaintiff was to get profits and loss in the 
proportion in which he had contributed and which the defendant would get from 
this main partnership business, that in all these matters relating to cinema trans- 
action the plaintiff was to conduct himself towards the defendant in the same manner 
in which the defendant was to conduct himself towards the three others in the main 
partnership business and that these two partners had together wholeheartedly 
effected this agreement in respect of the cinema partnership promising .to abide 
by its terms. f V 


But unfortunately, as it always happens in this temperamental cinema world, 
this plaintiff and the defendant were not able to get on and notice was given under 
Exhibit A-7 by the plaintiff to the defendant stating that he no longer desired to 
be a sub-partner with the defendant, and that he had terminated his relationship 
as a sub-partner and called upon him to return to him the sum of Rs. 5,575-0-6 
contributed by him and render accounts. 


I may for completeness of information point out that so far as this appeal is 
concerned we are only dealing with the rentals of cinéma houses concerning which 
it would appear that a rental of Rs. 1,000 was. assured. and this defendant was to 
get Rs. 250. As a matter of fact, the plaintiff was being paid from time to time 
his share of the profits to the extent of one-fifth of the defendant's share. In fact, 
certain amounts have been given credit to in the plaint itself and a decree has been 
given. I am merely mentioning this to show that the assessment of profits and 
loss between the plaintiff and the defendant is not such a complicated task as might 
appear at first sight involving taking of accounts of the main partnership business. 


The defendant thereupon sent a reply notice (Exhibit A-8) in which he stated 
that the duration of the sub-partnership was by agreement to be identical with that 
of the main partnership and that the nature of circumstances of the sub-partnership 
agreement necessitated that the duration of the sub-partnership was to be identical 
with that of the' main partnership. "s 5 


The plaintiff has thereupon filed this suit for recovery from the defendant Rs. 
6,201-0-6 or in the alternative to direct the defendant to render an account of the 
profits and loss sustained by the defendant in the partnership business of the de- 
fendant his three other partners, Kullappa Mudali, Ratna Mudali and Pazhani 
Mudali from March, 1949 upto 7th October, 1949 and to appoint a Commissioner 
for taking of accounts if necessary. In this connection we must also read paragraph 
14 of the plaint also along with this relief column because that shows the exact scope 
of the suit as envisaged by this plaintiff. This paragraph runs as follows : 


“ As the plaintiff is a sub-partner with the defendant and the plaintiff may be liable for losses 
and be entitled to the profits of the defendants herein, in the firm, and the defendant being the accoun- 
ting party to the plaintiff has to tender an account from March, 1949 to 7th October, 1949 when the 
sub-partnership was terminated by notice and to pay the plaintiff such amount as may be ultimately 
found due for capital and profits with further interest. Hence the, plaintiff files this suit in the alter- 
native for taking of the necessary accounts and for recovery of such amount as may be ultimately 
found due from the defendant, if this Court holds that the suit must be for accounting and not for à 
specified and definite sum." s MEX X 


The learned Subordinate Judge tried two additional issues 1 and 2 as preli- 
minary issues. : : 
Issue 1: “ Is the sub-partnership entered into between the plaintiff and defendant one at will as 


paps We by the plaintiff or for the period to be concurrent with and during the subsistence of the part- 
nership ? : : 


Issue 2 : “ Is the suit as framed not maintainable for the reasons stated in paragraph g of the 
written statement?’ 


The term ** sub-partner " is not a happy one because it is well settled that one 
partner cannot foist upon the other partners a perfect stranger. ‘That will be going 
against the fundamental principle of partnership which is a creature of. contract 
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and not one of status and is presumed to be founded on persbnal confidence between 
the partners and therefore not to admit of its rights and duties being transferred 
as a matter of course to representatives and assignees. 


But it is now well settled that such a sub-partnership can be created in the 
following sense : i 


“<I take it? said Lord Eldon ‘to have been long since established that a man may become 
partner with A, where A and B are partners and yet not be a member of that partnership which 
existed between A and B (Ex parte Barrow!), ........ A partner can give to a third person 
an interest in his share, but cannot make him a partner, Bray v. Fromont?. It may be that there are 
cases in which a stranger may be jointly interested with a member of a partnership, so far as the shares 
in the partnership of that member are concerned ; such mutual interests may amount to a partnership, 
but it is not a partnership in the main firm, but what is called a sub-partnership, the effect of which 
would be that the stranger who is a partner in the sub-partnership would not be a partner in the 
main partnership, Seodoyal v. Foharmull®.”’ ! 


In fact it has been pointed out in Pollock on the Law of Partnership, Fifteenth 
Edition (1952), at page 77 : 

* An unauthorised attempt by one partner to admit a new member into the firm, otherwise 
than by assignment of his share, would have at most the effect of creating a sub-partnership between 
himself and the new person ; that is, there would be as between themselves a partnership in his share 


ofthe profits of the original firm. But as against the original firm itself the newcomer would have 
no rights whatever". Lindley 69 ; Brown v. De Tastat* ; Ex parte Barrow!. 


It is in this sense that the sub-partnership has been created between this plain- 
tiff and the defendant. 


The rights and liabilities of the sub-partnership have also become'well settled— 
See Halsbury's Laws of England (Hailsham Edn.), Volume 24, section 881, p. 460 
and for the American Law which is practically the same 40 American Jurisprudence 
section 199, page 268 and it has received statutory sanction in section 2g of the 
Partnership Act. This corresponds to section 31 of the English Partnership Act and 
section 27 of the uniform Partnership Act (United States of America). This Court 
in Chidambaram Chetty v. Karuthan Chetty®, has laid down. 


“ In a partnership suit the sub-partners under a partner cannot be made parties under Order 1, 
rule 3 of the Civil Procedure Code. An assignee of a share of the profits of a partner is no partner 
in that partnership ; has no demand against it; has no account in it and must be satisfied with a share 
of the profits given to his assignor. ‘The sub-partners must ordinarily accept the account taken bet- 
ween the partners but have not the right and are not subject to any duty to take part in the proceed- 
ings in which it is taken. Tne sub-partners are not required to concern themselves with the account 
to be taken at the dissolution of the partnership. 


This statement has been amplified in various other decisions: Sundara Bat 
v. Ramlal®, Dhanaji v. Gulabchand?, Damodara Shanabhaga v. Subraya Pai?, Muittia v. 
Veerappa®, Raj Lal v. Rashuill!9, Venkataratnam v.  Venkataratnam**, Mulchand v. 
Shamdas +2, Gowa Petha v. N.H. Moos13 : See also the English decisions : Public Trustee 
v. Elder1*, Watts v. Dniscoll+5, Bengman v. Macmillan 19. But the main outline of the’ 


rights and liabilities of a sub-partnership envisaged in this decision has remained 
unshaken. 


In regard to the duration of this sub-partnership it is also now equally well 
settled. It has been held in Frost v. Moulton!” : 
“Where one of several partners agrees with a stranger for sub-partnership, it is not to be implied 
in the absence of any agreement, that the duration ofthe sub-partnership is to be co-extensive with the 
original partnership ”. 


This has been set out in Lindley on Partnership (11th Edition), at page 180 : 


r. (1815) 2 Rose 252. 10. A.LR. 1951 Punj. 362. 
2. qe 6 Mad, 5. : 11. (1944) 1 M.LJ 461: ADR. 1944 Mad. 
3. (1923) LL.R. 50 Gal. 459. 394 : 57 L.W. 394. 
4. (1821) Jac 284. 12. A.LR. 1941 S. 73. 
' 5$. (1916) 2 M.W.N. 18. 13. LL.R. 10 Pat. 792 : ALR. 1932 Pat. 15. 
6. (1942) N.L.]. 229. 14. L.R. (1926) 1 Ch. 776 at 785. 
7. A.LR.1925 Bom. 347: 27 Bom. L.R. 409. 15. L.R. (1901) 1 Ch. 294 at 308. 
8. (1917) 33 M.L.J. 509. 16. (ise) L.R. 17 Ch. D. 423 at 427. 
9. (1929) M. 627. 17. (1856) 21 Beavan 596. 


! 
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“So, if one of several partners forms a sub-partnership with a stranger, the fact that the principal 
partnership has been entered into for a certain number of years is no proof that the sub-partnership. 
was intended to last for the same number of years, or for as many of them as were unexpired when the 
Sub-partnership was formed." 

In other words, the position taken by the learned advocate who gave the notice. 
on behalf of the defendant would be correct, if there had been an agreement that the 
duration of the sub-partnership in question was to be identical with that of the main 
partnership. If that agreement has been proved or at least if there is other proof 
to show that duration of the sub-partnership was to the.coeval with that of that main 
partnership, then the suit can be held to be premature as has been held by the learned. 
Subordinate Judge. ; 

The only point therefore which has got to be decided in this appeal which has- 
been filed by the defeated. plaintiff against the findings in favour of the defendant 
under additional issues 1 and 2 is, has it been shown that this sub-partnership was 
to be of the same duration as the main partnership rendering this suit for taking. 
of accounts premature ? 

In this case the party who set up the agreement must actually prove it because 
it is the case for the plaintiff that there was no such agreement and as a matter of 
fact that it was the other way about. He testified : 

** It was understood that defendant should pay me my share capital when called upon and also. 

my share in the profits earned by him. There was no provision for any loss as the business was con- 
ducted on a profitable scale.” 
The defendant though he set up an agreement in the notice given by him, did 
not pursue it by getting into the box and speaking to the agreement by mentioning: 
the place, the time and the persons present when that agreement was made. On 
the other side we have got the plaintiff getting into the box and saying that the money 
was to be returned on demand. 


So we are left to construe the documents Exhibits B-1 and A-6. The learned. 
advocate for the appellant pertinently points out at the outset that these documents 
do not contain any assertion showing that the sub-partnership and the main partner-- 
ship were to be of the same duration. His argument is that if there was really 
any such agreement, nothing was easier than to mention this in the sub-partner-- 
ship agreement and that the fact that it was not so done is proof positive that there 
was no such agreement and that, as a matter of fact, the understanding was that 
the share capital was to be returned on demand when the plaintiff and the defen- 
dant could not get on together subject of course to taking of accounts arising from. 
profits and loss. In support of this my attention was drawn to Exhibit B-1, which 
as I have already stated, is an agreement entered into among four persons including 
this defendant. The general scheme of things was that each of them was to: con- 
tribute Rs. 27,865-2-6 as share capital, that the two cinema houses were to be run 
for exploiting and exhibiting the pictures, that the business was to be maintained 
in a particular way, that if the partners could not get along together, as it very 
often happens in the cinema world, any of the partners who wished to stop away 
could take a return of the share amount provided all the partners decided the matter 
and that the majority decision would be binding on them. It stands to common 
sense that these two sub-partners must have patterned their conduct on the line of 
the main partnership conduct. This receives support from the clause in Exhibit 
A-6 which recites that the sub-partners should behave towards each other just as 
the main partners were contemplated to behave towards one another. 


As against this it is pointed out that there is specific clause which says : 


“individual No. 2 (plaintiff) shall get from individual No. 1 (defendant) one-fifth share out of^ 
the share that is got by individual No. 1 and in the profit and loss, To make individual No. 2 liable 
to and get from the share of individual No. 1 through individual No. 1 just as individual No. 1 and 
his other three sharers are entitled at the time individual No. 1 shares the profit or loss in the cinema 
mentioned above ; individual No. 1 should divide and give to individual No. 2 the profit and 
loss pertaining to the one-fifth share”. e 


In other words, the learned advocate for the respondent stresses that this shows that. 
the sub-partnership is to be ofthe same duration as the main partnership, namely, 


* 


\ 
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its distribution and taking of accounts must await the disfolution and taking of 
account of the main partnership. : I do not say that this is an impossible interpre- 
tation but only that it is nót cónsistent with the, circumstances of the case as well 
as the failure on the part of the defendant to prove the agreement specifically set 
up by him and which he failed to.pursue by getting into the box and subjecting 
himself to cross-examination. On the othér hand, all that this clause seems to 
mean is nothing more than what section 29 (2) of the Partnership Act already con- 
fers upon sub-partners. ip AN 

In these circumstances, I am unable to confirm the findings of the learned Sub- 
ordinate Judge on additional issues 1 and 2. I find on issue 1 that the sub-partner- 
ship entered into between the plaintiff:and defendant was one at-will as alleged 
by the plaintiff and that the period of partnership was not to be concurrent with and 
during the subsistence of partnership. On issué 2, I find that the suit is maintain- 
able. The suit as framed is maintainable because it cannot be tried as a simple 
suit for recovery of money but only as one for taking of accounts, there being .no 
question of dissolution as the partnership has already been dissolved. So I set aside 
the dismissal of the suit and barring the two issues which have been disposed of by 
me, the suit is remanded and the learned Subordinate Judge is directed to dispose 
of the suit in the light of the observations made above. Costs to abide by and be 
provided for in the revised decree. Court-fee to be refunded, 

V.S. 


tos 


————. B Suit remanded: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—Mn. Justice RAJAGOPALAN AND Mr. JUsTICE BALAKRISHNA AYYAR, 


M. A. Muthiah Chettiar .. ' Petitioner* 
v. l 
Sa Ganesan and another .. Respondents. 


Constitution of India (1950), Article 226—Jurisdiction of High Court—Election Tribunal—Orders of — 
Interference—Grounds—Diseretion of High Court—7urisdiction of Election Tribunal Representation | of the 
People Act (XLIII of 1951) as amended by Amendment Act (XXVII of 1956), sections 79 (d), 100 (1) (5); 
100 (1), (d), (ii) and 123 (2)—-Commission of corrupt practice Finding as to by Election, Tribunal—Finality 
~~ Electoral right " —Infringement  of— Threat of injury to worker to make him desist from working for a 
candidate— Effect. of. 


The stage at which a person claiming to be aggrieved by an order of the Election Tribunal seeks 
relief under Article 226 of the Constitution—the grant of which is no doubt discretionary—is not 
the real determining factor in considering whether the High Court should interfere with an order of 
the Tribunal. ‘The real question is: “Did the Tribunal exceed its jurisdiction when it made the 
order on the basis of the averments in the election petition." 

The jurisdiction of the Tribunal is limited by the terms of the statute which created it to enforce 
ithe statutory rights, obligations and penalties, also created by it. 


_ Where a charge is made of the commission of the corrupt practice of bribery, which would con- 
‘stitute one of the grounds for avoiding an election under section 100 (1) of the Representation of 
the People Áct, it is for the Tribunal to decide in the first instance whether the averments are suffi- 
cient to disclose a triable issue. It has then to decide whether those averments have been proved. 
‘The quantum of evidence or the sufficiency thereof is wholly for the Tribunal to determine in the 
first instance. Next the Tribunal will have to decide whether the proved facts established the charge 
of the commission of the corrupt practice of bribery. All these will be within the jurisdiction of the 
"Tribunal Unless the High Court is satisfied that the Tribunal has clearly overstepped its jurisdic- 
tion when it decided to try the issues before it, no interference under Article 226 of the Constitution 
would be justified, 

Even if the decision of the Tribunal on any one of the points decided by it be erroneous, that 
may not justify interference by the High Court in the exercise of its jurisdiction under Article 226, 
when the matter was within the jurisdiction and when its approach to the question was correct. 

ages case, (1957) S.C.J. 297 and M. A. Muthiah Chettiar v. Sa Ganesan, (1958) 1 M.L.J. 
110, referred to. 

Section 100 (1) (b) and section 100 (1) (d) (ii) of the Representation of the People Act, each deals 
"with a distinct and separate ground for avoiding an election. Something more than the commis- 
sion ofa corrupt practice as defined in section 123 of the Act is required to make it one of the 
grounds, either under section 100 (1) (b) or under section 100 (1) (d) (ii). 
reo 

* W.P. Nos. 11 and 12 of 1958. 5 20th March, 1958. 


! 
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What section 100 (1) a requires is proof that the specified corrupt practice was committed by 
the returned candidate himself or by any person with the consent of a returned candidate. All agents 
other than the election agent would fall within the second category. The consent of the returned 
candidate has to be specifically proved even in such cases. 


Section roo (1) (d) (ii) refers to corrupt practices committed by a person other than those enu» 
merated in section 100 (1) (b). This section further requires, instead of the consent of the returned 
candidate, proof (1) that the corrupt practice was committed in the interests of the returned candidate; 
and (2) that the result of the election of'the returned candidate was materially affected by the 
commission of that corrupt practice. 03 


77 The commission of: corrupt practice with the particulars thereof will have to be alleged and proved. 


Ifit is further alleged and proved that it was committed with the consent of the returned candidate, 
it would fall under section 100 (1) (5). If itis alleged and proved that it was committed in the in- 
terests of the returned candidate and that that materially affected the result of the election, the case 
would fall under section 100 (1) (d) (ii). But the corrupt practice alleged remains the same. If the 
relevant facts are alleged and there is a further averment in the election petition that they constitute 
a ground specified in section 100 (1) to ) or that specified in section 100 (1) (d) (ii), such an averment 
would be one of inference and would not be an averment of fact. An election petitioner is limited 
to proof of the necessary facts alleged. The inference to be drawn from the proved facts is for the 
"Tribunal to decide, whatever might be the inference that the Election petitioner desired the Tribunal 
to draw by what might turn out to be a wholly unnecessary averment of his inference. 


The Eastern Division of Manchester case, (1892) 4 O'M. and H. 120; Halsbury’s Laws of 
England, Simonds ITI Edition, Vol. 14, pages 258-259, referred to. 


A threat of an injury to a worker to prevail upon him to desist from working for a candidate would 
constitute a direct or indirect interference with the free exercise of the electoral right of the candidate 
to stand for election, as defined in section 79 (d) and referred in section 123 (2) of the Representation 
of the People Act. It cannot be said that the right of a person to stand as a candidate at an election 
is exercised and exhausted when the nomination of the candidate is accepted. A candidate who has 
neither withdrawn his nomination nor retired from the contest continues to stand ; he continues to 
exercise his electoral right to stand asa candidate at an election, because polling i is an integral part 
of the process of election. Part of the electoral right of the candidate to stand is his right to canvass 
votes directly by himself or indirectly through those who are prepared to work for him, of course by 
all legitimate means open to them. 


Petitions under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated therein, and in the affidavit filed with W.P. No. 11 of 1958 
on the file of the High Court, the High Court will be pleased to issue a writ of 
certiorari calling..for the recordsin E.P. No. 86 of 1957 on the file of the Election 
‘Tribunal, Madurai, and quash the order dated 26th December, 1957 and made 
therein, and to issue a writ of prohibition prohibiting the second respondent from 
proceeding with: the trial of the said E.P. No. 86 of 1957. 


M. K..Nambiar, K. K. Venugopal and V. M. Venugopala Menon, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Wer first Respondent. 


The Court made the following 


OnpER.— These applications, preferred under Article 226 of the Constitution 
for the issue of writs, of certlorarl and prohibition, arose out of proceedings in 
Election Petition No. 86 of 1957, which had been filed by Sa Ganesan to avoid the 
election of the returned candidate, Muthiah Chettiar, from the Karaikudi Consti- 
tuency of the Madras Legislative Assembly. It should be convenient.to refer to 
Muthiah Chettiar and Sa Canesan respectively as 'the returned candidate and 
election petitioner in the rest of this judgment. 


When the returned candidate had occasion at an earlier stage of the procee- 
dings before the-Election Tribunal to challenge the validity of another of the in- 
terlocutory orders: of the Tribunal by applications preferred under Article 226 of 
the Constitution—the judgment of this Court has. been reported in M. A. Muthiah 
Chettiar v. Sa Ganesan!,—this Court observed at page 123: 

SE re d ei Sins Issue r........ raised the question of the jurisdiction of the Tribunal to continue 
the enquiry. Issues 2 to 7 were in a way linked up with issue 1 though, even if issue 1 were decided 
in favour of the respondent, the others had to be considered. These issues involved the consideration 


of no evidence, oral or documentary, and had to be determined on a construction of the' petition read 
in the light of the provisions of the Act," 


CH ade v I. (1958) 1 M.LJ. rro. 


D 
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and ordered : a L^ Qs dor ai ,* 


** We therefore consider it proper thatwe should issue a direction to the Tribunal to decide issues 
1 to 7 in the first. instance before proceéding further with the trial in the sense of receiving oral or 
documentary evidence on the. several issues framed." 

It should be unnecessary to set out over again what preceded that order. The 
Election Tribunal recorded its findings on issues 1 to 7 in its order, dated 26th 
December, 1957. It was the validity of those findings that the returned candidate 
challenged in the two applications he preferred one for the issue of a writ of certiorari 
to set aside the order of the Election Tribunal and the other for the issue of a writ 
of prohibition. 

Mr. Kumaramangalam, learned counsel for the election petitioner, pointed 
out that the returned candidate had invoked again the jurisdiction of this Court 
under Article 226 of the Constitution to challenge the correctness of an interlo-. 
cutory order of the Tribunal, and the learned counsel urged that the Court should 
exercise its discretion and discharge the rule nisi as the errors, if any, committed by 
the Tribunal could be corrected in appeal, should one be necessary, under 
section 116-A of the Representation of the People Act, 1951, as amended by 
Act XXVII of 1956. In dealing with a similar contention, this Court observed in 
M. A. Muthiah Chettiar v. Sa Ganesan! at page 124 : 


«c 


eee d the power and jurisdiction of the Tribunalwhich is a creation of the Act are not plenary 
but limited and it has to function within the limits set to it...... We are satisfied that this order for 
amendment passed by the Tribunal was beyond its jurisdiction and was vitiated by apparent error 
in misunderstanding the decision of the Supreme Court in Bajpai’s case?. Turning to the order 
impugned in W.P. No. 668 of 1957, it was no doubt an interlocutory one, but Article 226 is couched 
in the widest terms and is not confined to final orders. There being no statutory or constitutional 
bar to the exercise of our powers, the question that we had to consider was whether in the exercise 
of our discretion we should interfere at this stage. "The existence of a provision for an appeal was 
certainly a material fact to be taken note of but that is not determinative. We took into account the 
fact that the policy of the Act was to have an expeditious disposal of election petitions, and we consi- 
dered that this would be frustrated if we did not set aside, what we were convinced was an erro- 
neous order which, if it had continued to be in force, would have enlarged the enquiry by evidence 
which at a later stage would have to be discarded. It is the same process ef reasoning that has led 
us to the conclusion that we should issue the direction we have indicated above in W.P. No. 611 of 
1957 in regard to the manner in which the issues should be decided.” 

The stage at which a person claiming to be aggrieved.by an order of the Elec- 
tion Tribunal seeks relief under Article 226 of the Constitution—the grant of which 
is no doubt discretionary—is not the real determining factor. The real question is, 
did the Tribunal exceed its jurisdiction when it ordered the further investigation 
of issues 1 to 7 on the basis of the averments in the election petition. The jurisdi- 
ction of the Tribunal, of course, is limited by the terms of the statute which created 
it to enforce the statutory rights, obligations and penalties, also created by it. 


We shall explain the position taking the example of a charge of the commission 
of the corrupt practice of bribery, which could constitute one of the grounds for 
avoiding the election under section 100 (1) of the Representation of the People Act 
(hereinafter referred to as the Act). If there was no such charge at all, there were 
no averments in the election petition from, which such a charge could be spelled 
out, but the Tribunal decided to investigate the truth of an allegation advanced 
at the stage of the trial, that the returned candidate had committed the corrupt 
practice of bribery, the "Tribunal would have.no jurisdiction to embark on such 
an investigation, and on that basis a writ of prohibition could issue to restrain the 
Tribunal from exercising a jurisdiction it had no right at all to assume. Similarly, 
if facts were alleged in an election petition, but the facts even if proved could never 
amount to'a charge.of the corrupt practice of bribery, despite even a categorical 
assertion in the election petition that these alleged acts constituted corrupt practice 
of bribery, the Tribunal would have no jurisdiction to investigate the truth of those 
facts. "The position would be that to prove a charge of the commission of the corrupt 
practice of bribery the averments were. non est in law, and that it was really a-case 
of no averments at all, Sufficiency. cf averments to furnish a basis for a triable issue 
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is, however, a wholly different problem. It is for the Tribunal to decide in the first 
instance whether the averments are sufficient to disclose.a triable issue: , It has.then 
to decide whether those averments have been proved., The quantum of evidence 
or the sufficiency thereof is wholly for the‘Tribunal to-determine in the first instance: 
Next the Tribunal -will have to decide whether the. proved facts established the 
charge of the commission of; the corrupt practice of bribery. . All these will 
be within the jurisdiction of the, Tribunal. .;, a 
|^ What we have to verify is whether it was a case of no'averment at all in the 
sense in which we have endeavoured: to explain. above, and: whether the Tribunal 
had therefore no jurisdiction to enquire into any of the issues 1 to 7. To put 
it differently, unless we are satisfied that the Tribunal has clearly overstepped its 
jurisdiction when it decided to try issues 1 to 7. on the lines indicated by it; no ins 
terference.under Article 226 of the Constitution would þe justified. . 

‘After listening: to the arguments of the learned counsel on both:sides on all 
the contentions they respectively put forward, we have come to the conclusion, 
that no such excess of jurisdiction- has been established, and that there is no cause 
for any interference by às at this stage of the proceedings béfore the Election Tri: 
bunal, either by the issue of writ of certiorari or by the issue of.a-writ of proliibition. 
"We do not desire to set out all the reasons in full, as we should normally. have 
done, because we do not desire that anything we say at this stage should embarrass 
-the parties or the learned Judge, who constitutes the Election Tribunal, in the trial 
of the election petition. No doubt at this stage the learned Judge had to confine 
himself to the sufficiency or otherwise of the averments as disclosed in the pleadings. 
But it may not stop there. If those facts which were alleged were proved, what 
inference should be drawn from those proved facts is yet a matter to be determined, 
.and that is within the jurisdiction of the Tribunal. What legal consequences should 
follow such findings is again for the Tribunal to decide. ` We have no' right at this 
stage to jeopardise in any way the exercise of that jurisdiction. It should be suffi- 
«cient to record that on a perusal of the relevant paragraphs of the pleadings and 
the order of the Tribunal we are not satisfied that it was a case of no averments at 
all, or that there was no basis in the pleadings for raising issues 1 to 7 às triable issues. 
.No doubt they are in the natüre of jurisdictional issues. Nonetheless, what is in 
controversy now, is only‘sufficiency of averments to justify the investigation of the 
truth of the facts alleged by the élection petitioner and denied by the returned candi- 
date. In judging the sufficiency or otherwise of the averments the approach of the 
Tribunal was, if we may say so, quite correct, and the test it applied was the one 
‘approved of by the Supreme Court in Harischandra Bajpai v. Triloki, Singh’. 

* It is no doubt true that pleadings should not be too strictly construed, and that regard should 


be had to the substance of the matter and not the form........ It should not be forgotten that 
charges of corrupt practices are quasi-criminal in character, and that the allegations relating thereto 


"must be sufficiently clear and precise to bring home the charges to the candidates........ d 


In the circumstances of this case, even if the decision of the Tribunal on any 
one of the points it decided was erroneous—we are certain y not expressing any 
opinion of ours that the decision on any of the points was erroneous—that may not 
justify "interference at this stage in the exercise of the jurisdiction vested in this 
Court by Article 226 of the Constitution. i 


We shall, however, indicate our views on some of the arguments addressed 
to us. : 

Mr. Nambiar, learned counsel for the returned candidate, was of course right 
when he pointed out that section roo (1) (b) and section roo (1) (d) (ii) of the Act 
-each dealt with a distinct and separate ground for avoiding an election. In this 
case it was common ground that the returned candidate had no election agents. 
.So we can leave out of account the reference to the election agent in the relevant 
"statutory provisions. Corrupt practices are defined in section 123 of the Act. But 
something -more than the commission of a corrupt practice as defined by section 
123 of the Act is required to make it one of the grounds, either under section 100 (1) 
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(b) or under section 100 (1) (d) (ii).of the Act. What settion 100 (1) (6) of the 
Act requires is proof that the specified corrupt practice was committed 
by the returned candidate himself or by any person with the consent of a returned 
candidate. As Mr. Nambiar pointed out, all agents other than the election agent 
of a returned candidate would fall within.the second category. The consent of the 
returned candidate has to be specifically proved even in such cases. On proof of 
"what facts an inference of such consent could be drawn, is not further specified by 
‘section 100 (1) (6) of the Act: If the corrupt practice was committed by the 
returned candidate or by a person with the consent of the returned candidate, that 
‘would not fall within the scope of section 100 (1) (d) (ii) of the Act. 


Section 100 (1) (d) (ii) refers to corrupt practices commited by a person other 
‘than those enumerated in section 100 (1) (b). What section roo (1) (d) (ii) further 
‘requires, instead of the consent of the returned candidate, is proof (1) that the cor- 
rupt practice was committed in the interests of the returned candidate, and (2) 
ithat the result of the election of the returned candidate was materially affected by 
the commission of that corrupt practice. What facts should be proved to justify 
ach of these inferences section 100 (1) (d) (ii) does not specify. 


Whether on thé set of facts proved, the inference drawn should' be that the 
‘corrupt practice was committed by the named person with the consent of the re- 
turned candidates (section 100 (1) (b)) or whether it was committed by the same 
named person in the interests of the returned candidate (section ioo (1) (d) (ii)) is 
for the Tribunal to decide. That what has to be proved has to be alleged first is 
a line of argument distinct from the further argument Mr.: Nambiar advanced. 
If we understood him aright, he said in effect that if an election petitioner set out 
the relevant facts and ended up by saying that they amounted to the ground speci- 
fied in section roo (1) (5b) or that specified in section roo (1) (d) (ii) the Tribunal 
‘had no jurisdiction to investigate such a plea in the -alternative ; the statutory 
‘grounds were mutually exclusive, and such pleas in the alternative were mutually 
destructive. Ancillary to this was the further contention, that if what was alleged 
‘was the ground specified in section roo (1) (Db) it was not open to the Tribunal to 
convert that into the ground specified in section 100 (1) (d) (ii) although the facts 
alleged and proved might support the latter ground. Mr. Nambiar relied on the 
passage in Halsbury’s “Laws of England", III edition, Vol. 14, at pages 258-259. 

“The Court has no jurisdiction........ to convert an offehce charged under one statutory 
provision into an offence against another related provision although the facts might support the latter 
Ofience, : * 

The authority for this proposition was the decision in- The Eastern Division of - 
Manchester Case™. ] 


What the election petitioner alleged in this case in paragraph 22 of his election 
petition was : . : 
“ The petitioner states........ by reason of the corrupt practices set out in paras. 6 to 21 above 
wead with schedules I to IV, the election of the respondent (returned candidate) is liable to be declared 
void. The result of the election has also been materially affected for the same reasons and on this 
:ground also, the respondent's election is liable to be declared void. The petitioner therefore submits 
that bei respondent's election is liable to be declared void under section 100 (1), (a), (b) and (d) of 
sthe Act. F 
In paragraphs 6 to 21 of the election petition there was no reference either to 
:section. 100 (1) (b) or. to section 100 (1) (d) (ii) of the Act. References were all 
:to one.or other of the sub-sections of section 123 which defined corrupt practices. 
Issues 2 to.4 as well as issue 5 also only referred to section 123 and. not to section 100 
{1y of the Act. : 1j WW. i 
The commission of corrupt practice with the particulars thereof will have 
to be alleged and proved.- If it is further alleged and proved.that it was committed 
"with the consent of the returned.candidate, it would fall under section roo (1) (5). 
If it is alleged and- proved that it was committed in the interests of the returned 
candidate and that that materially affected the result of the election, the case would 
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fall under section 100 fr) (d) (ii). But the corrupt practice alleged remains the 
same, that defined by section 123 of the Act. . If the relevant facts are alleged, and 
there is a further averment in the election petition that they constitute a-ground 
specified.in section 100 (1) (b) or that specified in section 100 (1) (d) (i1) such: an 
averment would be one of inference and would not be an averment of fact. An 
election. petitioner is limited to proof of the necessary facts alleged.’ The inference 
to be drawn from the proved facts is for the Tribunal to decide, whatever might be 
the inference that the election petitioner desired the Tribunal to draw by what 
might turn.out to be a wholly unnecessary averment of. his inference. : The statu- 
tory provisions which the learned: Judges had to construe and apply to The Eastern 
Division of Manchester Caset, do not appear to have been, in pari materia with sec- 
tions, 123 and 100 (1) of the Act. As we said, the charge of corrupt practice, the 
commission of which has to bé proved first remains the same. ` The further question 
would be, whether that particular charge brought it under one or the other of the 
statutory provisions, section 100 (1) (b) or section 100 (1) (d) (ii) of the Act. 


. We are unable to accept the contention of Mr. Nambiar. that the plea of the 
election petitioner in this case was not in the alternative. Nor can we accept the 
further argument, that the pleas are naturally destructive and that there is there- 
fore nothing left for the Tribunal to investigate. The plea'in paragraph 22, which 
we have extracted above with which the averments in the earlier paragraphs 6 to 
21 have' to be correlated, does not divest the Tribunal of the jurisdiction that the 
election petitióner invoked under, the Act. 


Mr. Nambiar did not press before us the extreme contention put forward before 
the Tribunal and rejected by it, that if one or more of the grounds specified i in the 
election petition were bad in law, the whole petition failed, even if the averments 
with reference to the other grounds disclosed a basis for framing what we have termed. 
triable issues. Issue 3 dealt with allegations of undue influence. Undue influence 
is defined by section 123 (2) of the Act which runs : 

$ Undue influence,.that is to say, any direct or indirect interference or attempt to interfere om 
the part of the candidate or his agent, or of any other person, with the free exercise of any 
electoral right ; 
. Provided that— ; 
(a) without prejudice to the generality of the provisions of this clause any such person as is 
referred to therein who— 

(i) threatens any candidate, or any elector, or any person in whom a candidate or an elector 
is interested, with injury of any kind including social ostracism and excommunication or. expultion. 
from any caste or community ; 

(ii) induces or attempts to induce, a candidate or an elector to believe that he, or any person: 
in whom he is interested, will become or will be rendered an object of divine displeasure or spiritual. 
censure, shall be deemed to interfere with the free exercise of the electoral might of que candidate or 
elector within the meaning of this clause." 

We shall omit clause (b) of the proviso. The electoral ght which i is peters. 
to in section 123 (2) is defined by section 79 (d) of the Act : 


“electoral right’ means the right of a person to stand or not to stand ` as, ‘or to withdraw: 


from being, a candidate, or to vote or refrain from voting at an election”. , 
The finding of the Tribunal was: . "OMM 
“.....-J find on issue 3 that the averments contained in "— 12, 13 (1) o e and (&). 
do constitute:corrupt practice of undue influence under section 125; (2) of the Act.’ 
- We propose to say nothing at this stage about. the corresctness. of that view. 
It may also be possible to rest the decision on the ground, that a threat ofan injury 
to a/worker to prevail upon him to desist from working for a candidate would consti- 


tute a direct or indirect interference with the free exercise of the electoral right of” 


the candidate to stand for election. ` As we see at present, we are not inclined to 
'accépt as correct the narrow interpretation placed by Mr. Nambiar on the statutory 
expression in section '79 (d) of the Act,the right of a person to stand as a 
‘candidate at an election, that that right has been exercised and exhausted when 
the nomination of the -candidate is accepted. The candidate, who has neither 
withdrawn his nomination-nor retired from the contest continues to.stand, that.is, 
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he continues: to exercise his electorál:right to stand as a caùdidate at.an election, 
because polling is an intergal part of the process of election. Part of that electoral 
right of the candidate to stand is his right to canvass. votes. directly..by himself or 
indirectly through those who are 'prepared, to-work for him, of course, by all legi- 
timate means open to them, But we wish to emphasise that it is wholly for the 
Tribunal to. decide in the first instance in this case what constituted the electoral 
right of the candidate to stand. All we wish to explain'at this stage is why we do: 
not consider the conclusion of the Tribunal; we have extracted above, apart from. 
the reasoning as a decision even prima facie erroneous. ` BN 

Issue (5) ran : DECRE 

“ Do the allegations in para. 17 and Schedule III-A amountto corrupt practice under section. 
123 (7) of the Act ?” i ME LE 3B 

The averments in paragraph, 17 have to be read with the further particulars 
mentioned in Schedule III-A. Schedule III-A set out the names of four village 
headmen. The allegation in paragraph 17 was that both section 123 (7) 
and section 123 (2) had been contravened. The. Tribunal was apparently 
of the view that while the averments did not bring the chargé within the scope of” 
section 123 (7) it fell within the scope of section 123 (2) read with ‘section 
100 (1) (2) (ii) of the Act. We only-wish to point out that section 123 (7) (f) 
does not in terms apply to village headman. ‘Nothing was brought to our notice 
to show that village headman could be brought within the scope of clause (g) of. 
section 123 (7). n ROO Da aot h . . , 


Despite the arguments addressed to us, we do not think that the decision of 
the Tribunal on issues 6 and 7 call for any comment at this stage. The Tribunal 
bad jurisdiction to decide the sufficiency of the particulars furnished by the election. 
petitioner. We have also refrained from examining at this stage the correctness. 
of the view taken by the Tribunal in paragraph 18 of its order on what an agency: 
implies. f . f LLLA E. 
The petitions fail. The rule nisi is discharged in.each of the petitions and the 
petitions are dismissed with costs in one W.P. No. 11 of 1958., Counsel’s fee Rs. 250.. 


P.R.N. l Petitions dismissed : Rules nisi. discharged.. 


. 
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E [FULL BENCH] __ , 
^ ' IN THE HIGH COURT-OF JUDICATURE AT MADRAS, 


. Present :—Mn. JUSTICE. RAJAGOPALAN, Mn. Jusrice BALAKRISHNA AYYAR 
AND Mr. Justice GANAPATIA PILLAI f . dd 
The Public Prosecutor `, v s Q0 res vu Appellant ® . ` 
V. M. Ramalingam Pillai C. Respondent, ^ - " 
Madras General Sales Tax Act (LX'of 1929), section 16-4—Validity—Prosecution under for non=payment 


of tax—Whether the Griminal Courts could question the validity of the assessment of tax or levy of any fee.or other 
amount or the liability of the person to pay the amount. —— ; Tun s ; 


‘An analysis of the various provisions of the Madras General Sales Tax Act, shows that it is a, self- 
contained and compréhensive legislation containing its own provisions which enables an assessee to 
question the assessment imposed on him: Hence where a person is prosecuted for non-payment. 
of any tax or other amount due by him under the Act.under section 16-A of the Act it is not open 
to him to raise any objection, plea or contention which he could-have raised before the authorities set 
up under the Act. It will be open to him-to raise only those pleas which those authorities are pre- 
cluded from entertaining. (Scheme of the Act analysed. Analogous Statutes like Income-tax Act 
and Municipalities Act referred. Case-law reviewed’ and discussed. Remedy in case‘ of abuse of 
power by Officers indicated.) = 8 te 


1 


— 
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e 
There is no conflict between the Code of Criminal Procedure and section 16-A of the Madras 
«General Sales Tax Act. 4 i m 
Guraviah Naidu, In re, LL.R. (1955) Mad. 184 : (1955) 2 M.L.J. 81, overruled. . 
Syed Mohammad & Co. v. State of Madras, (1952) 2 M.L.J. 598: 65 L.W. 1030, approved. 


Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid Respondent (Accused) by the Sub-Divisional Magistrate, Koilpatti, 
in Summary Case No. XXXVI of 1956 of an offence under section 15 (b) of the 
General Sales Tax Act. l : i 


The Public Prosecutor (P. S. Kailasam), in person. 
Respondent not represented. 


Ramaswami, J., before whom the appeal came on for hearing made the 
following ` l 


. -ORDER or RzreRENGE:— The point for determination in this appeal is whether 
section 16-A of the Madras General Sales Tax Act is ultra vires and the liability to 
pay the assessment levied can be challenged in the Criminal Court. If the answer 
is in the affirmative, then this appeal should be dismissed- and if the answer is in 
the negative it has got to be allowed. : ' ES : 


Section 16-À was inserted by the Madras Amendment Act XXV of 1947 and 
‘is designed to render nugatory the line of decisions given prior to the amendment 
‘to the effect that the jurisdiction of the Court to go into the validity of the assessment 
"was not taken away. Prior to the enactment of this provision in 1947, which was 
brought into force on 1st January, 1948, this Court laid down in several decisions 
that the burden is upon the prosecution to establish affirmatively that the accused 
"was liable to pay tax and that he failed to pay it: Ramaswami Ayyangar v. 
The Sivakasi Municipality1, Public Prosecutor v. Khader Khan?, In re Appa Rao?, 
and Venganna, In ret. See per contra JVarasingamuthu Chettiar, In re9. On 
account of the fact as pointed out by Sundara Vyas ‘in his “ Madras General 
Sales Tax Act", 2nd edition, page 160, that the Department found it difficult 
to prove all links in the.chain needed to sustain the assessment in a criminal 
‘Court which starts with a presumption in favour of the accused, and there was 
.also need to avoid conflicting decisions of parallel Courts, civil, criminal and re- 
venue, on the same question, it was decided to oust the jurisdiction of civil and cri- 
minal Courts and section r6-A was enacted. The original proposal of the Govern- 
ment to oust the jurisdiction of Civil Courts also was dropped. But subsequently 
:section 18-A has been enacted by Act VI of 1951 under which no suit or other pro- 
ceeding shall, except as expressly provided in the Act, be instituted in any Court 
to set aside or modify any assessment made under this Act. We are concerned 
"here only with section 16-A. In regard to this amended section 16-A on the ground 
that this amendment is not retrospective, this Court has held that prosecutions com- 
menced prior to or even pending on 1st January, 1948 and prosecutions , commenced 
.after rst January, 1948, in respect of assessments made before 1st January, 1948, 
.are governed by the decisions in Public Prosecutor v. Khader Khan?, and Narasinga- 
muthu Chettiar, In re9, and the principles set out therein. In regard to subsequent 
„assessments, section 16-A makes the validity of any assessment or imposition un- 
assailable in a criminal Court. .Section 18-A makes a civil suit or other proceeding 
incompetent for the purpose of setting aside or modifying any assessment under this 
„Act. Thus, section 16-A bars a defence while section 18-A bars the institution 
- of the proceeding itself at the instance of the assessee. The result is the assessment 
:or levy can be questioned only under the provisions and by the methods prescribed 
-under the Act and not de hors the Act. : 


There are two conflicting Bench decisions about section 16-A being ultra vires 
or inira vires. In Syed Mohamed & Co. v. State of Madras?, decided by the learned 





1. (1936) M.W.N. (Cr.) 221. 4. (1947) 2 M.L.]. (N.R.C.) 12. 
2. e 2 M.L.J. 461. 5. ob 2 MIS. 93. 
3. (1948) 2 M.LJ. 572: A.LR. 1949 Mad. 6. (1952) 2 M.L.J. 598°: 65-L.W. rogo. | 
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Chief Justice and Venkatarama Ayyar, J., it was held that “he provision in section 
16-A of the Madras General Sales Tax Act is analogous to the rules which preclude 
judgment-debtors from putting forward at the stage of execution of a decree de- 
fences which were open to them in the suit itself; 1s not repugnant to the rules of 
natural justice, and that the Act provides for appeals and revisions against the order of 
assessment and it cannot be said that the assessee is denied any opportunity to con- 
test his claim in regard to the assessment by reason of the enactment of section 16-A. 
Therefore; section 16-A was held.to be intra vires. This, Bench decision delivered 
by Venkatarama Ayyar, J., if I may say so with great respect, is an exhaustive ex- 
position of the law on the subject. , In addition to this Bench decision there are 
two decisions of single Judges, viz., that of Panchapakesa Ayyar, J., in In re Gigina 
Pasha Sahib!, and Hajee Meeran v. "The Public Prosecutor?, decided by me, in which 
it was held that section 16-A is not ultra vires of the Constitution. 'The other Bench. 
decision to the contrary is Guruviah Naidu & Co. v. The State?, decided by Govinda. 
Menon and Basheer Ahmed Sayeed, JJ. The Judgment of the Court was delivered 
by Basheer Ahmed Sayeed, J. In that judgment after referring to the two’ deci- 
sions of single Judges, passing reference is made almost at the end of the judgment 
to Syed Mohamed & Co. v. State of Madras*, in the following terms : 

“In Syed Mohammed & Go. v. State of Madras*, relied on by the learned Advocate-General, a. 
Bench of this Court held that section 16-A of the General Sales Tax Act is valid and it cannot bé said 
to be opposed to natural justice or repugnant to the Constitution, in view of the elaborate procedure 
that has been made available to the assessee to question the validity of the order at a stage prior to the 
attempt by the State for the realisation of the same. In that decision, the matter arose in a writ 
and the whole Act was contended to be ultra vires and it was held that the plea that the Act was ultra 
vires could not be raised before the Tribunal which owes its very existence to the Act. With respect, 
we do not think that the reasoning contained in this decision applies to the present cases for the 
important reason that none of the points now raised before us had been raised, nor considered in 
that decision, It is not the case in these petitions that the assessce availed of the entire machinery 
provided for in the Act before the order in question became final.” 


Then the judgment winds up by saying: 


“For all these reasons set forth in the foregoing paragraphs of this Saisie we are of the opinion 
that section 16-A of the Madras General Sales Tax Act is ultre vires of the Constitution and of the 
provisions of the Criminal Procedure Code. Such being the case, the convictions of the petitioners 
will have to be held as illegal. The convictions and sentences of the petitioners are accordingly set 


aside,” 

This judgment has been reversed by the Supreme Court but without décidins 
the question of section 16-A being ultra vires. The decisión of the" Supreme Court 
is reported as State of Madras v. Guruviah Naidu’. 

Therefore, the learned Public Prosecutor requests that on account of these con- 
flicting Bench decisions the matter may be got decided authoritatively by a Full 
Bench. I therefore direct that the papers be placed before my Lord the Chief 
Justice for constituting a Full Bench to decide... , 

* whether it isopen to a criminal Court to question the validity of the assessment of any tax, 
or of the levy of any fee or other amount, made under the Madras General Sales Tax Act, of the 
liability of any person to pay any tax, fee or other amount so assessed or levied in view of the 
provisions of section 16-A of the said "Act." 

In accordance with the order of reference the appeal c came on for hearing: 
before the Full Bench (Rajagopalan, Balakrishna Ayyar and Ganapatia Pillai, FF.). 


The. Advocate-General (V. K. Tiruvenkatachari) and V. V. Radhakrishnan, for 
the Public Prosecutor (P. S. Kailasam), for, Appellant. 

S. V. Subramanyam, G. Gopalaswami and V. Gopinathan, for Toi Sea 

The Judgment of the Court was delivered by 


Balakrishna Ayar, 7.*—One Ramalingam Pillai was running a coffee hotel 
in Cholapuram in Tirunelveli District. For the year 1950-1951 the Assistant. 





; . * ond April, 1958. 
1, (1950) 1 M.L.J. 231. : 1950 M.W.N. (Cr.) 57. 4 (1952) 2 MLJ, 598 : 65 L.W. 1030. 
2. Cr.R.P. No. 11 of 1952. R. 1956 S.C. 158: ,1956. M.W.N.. 
3- (1955) 2 M.L.J. 81 : LLR. (1955) Mad. 184. Son 55. 
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Commercial Tax Officer, Kadambur, assessed him to a tax of Rs. 205-12-6 under 
the Madras General Sales Tax Act. Payment of the tax was demanded by. a notice 
served on him on 28th February, 1952. The assessee preferred an appeal.to the 
‘Commercial Tax Officer, but that appeal was'dismissed. A revision petition which 
he preferred to the Deputy Commissioner also failed. "Thereafter the assessee filed 
a suit in the Court of the Subordinate Judge, Tuticorin, questioning the validity 
of the assessment. That suit was dismissed by the Subordinate Judge, Tirunelveli, 
to whose file the case has been transferred. As the tax was still not paid the Deputy 
Commercial Tax Officer, Koilpatti, laid a complaint against the assessee on 2nd 
April, 1956; before the Sub-Divisional Magistrate, Koilpatti, under section 15 (b) 
of the Madras General Sales Tax Act. . The learned Magistrate came. to the 
conclusion that the accused was not assessable in respect of the year 1950-1951 and 
acquitted him under'séction 245 (1), Criminal Procedure Code. Against .th 

order of acquittal the State preferred an appeal. f , * 


Section. 16-A of the Madras General Sales Tax Act runs as follows = 


* The validity of the assessment of any tax, or of the levy of any fee or other amount, made under ' 
this Act, or the liability of any person to pay any tax, fee or other amount so assessed or levied shall 
not be questioned in any Criminal Court in any prosecution or other proceedings, whether under this 


Act or otherwise”. E : 
In Syed Mohamed & Co. v. State of Madras!, a Bench of this Court took the 
view that section 16-A of the Act is inira vires the legislature. A contrary view was; 
however, taken by another Bench in Guruviah Naidu, In re?. In view of the conflict 
between these decisions and certain others, Ramaswami, J., before whom the appeal 
against the order of acquittal-came up for hearing, referred the following question 
to a Full Bench : i 0t : 

“ Whether it is open to a criminal Court to question the validity of the assessment of any tax, 
or of the levy of any fee or other amount, made under the Madras General Sales Tax Act, or the 
liability of any person to pay any tax, fee or other amount so assessed or levied in view of the 
provisions of section 168-À of the said Act.” . 

' We shall begin our discussion of this question by referring to the main features 
of the Madras General Sales Tax Act so far as they are here relevant. Section 
2 (b) defines a “ dealer" as meaning any person who carries on, the business of 
buying, selling, supplying or distributing goods, directly or otherwise. Section 
3 enacts that every, dealer shall pay for each year on his total turnover a tax to be 
computed in the manner prescribed in detail in the Act and the Rules made there- 
under. Section 5 provides for exemptions and reductions of tax in certain cáses. 
Section 9 prescribés the procedure that has to be followed by the officers charged 
with the duty of making assessments on dealers. ^ Section 11: -confers'a right of 
appeal on any asseSsee objecting to the assessment made on him. Section 12 
empowers the Commercial Tax Officer, the Deputy Commissioner and the Board 
of Revenue to' exercise certain powers of revision. Section 12-A confers in certain 
‘circumstances a right on an assessee who objects to an assessment imposed upon 
him to appeal to the Appellate Tribunal set up under section 12-A of the Act. 
"Under section 12-B an assessee is entitled in certain circumstances to move this Court 
in revision.’ Section 12-C gives an assessee a right of appeal to this Court in cer- 
tain cases. “It will thus be seen that the Sales Tax Act contains a comprehensive 
. set of provisions, which enable an assessee to question the assessment imposed on 
him. He can go to the appropriate authority and establish either that. he is not 
liable at all or that he is liable only in a smaller amount. 


We may point out here that the provisions made in this Act in respect of 
appeals and revisions are more comprehensive than thóse to be found for example 
in'the Sales of Motor Spirit Taxation Act. Section 24 of that Act gives to a person 
aggrieved by any order made by that Act only the right to one appeal; beyond 
that there is only a power of revision vested in the Board of Revenue. The Madras 
Entértainments Tax Act of 1939 does not give even this limited right of appeal. 





1. (1952)2 MLJ. 598 : 65 L.W: 1030. 2. (1955) 2 M.L.J. 81 : LL.R. (1955) Mad. 184. 
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x 
It may be mentioned here that section 18-A of the’ General Sales Tax Act pro- 
vides that : 


** No suit or other proceeding shall, except as expressly provided in this Act, be instituted i in any 
Court to set aside or modify any assessment made under this Act."? 


But we are not called upon to express any opinion on the validity o or otherwise 
of this provision, and, we want to make it plain that we refrain from doing so. 


The learned Advocate-General placed before us practically all the decisions 
that have a bearing on:the question we have to decide. We propose, however; 
to examine only the more important of them. Of these the earliest is reported 
in Kamayya v. Leman?. The facts there were as follows. Under Madras Act IIT 
of 1871 the Commissioners of the Municipality of Guntur levied and collected 
profession-tax for the year 1876-77 from the plaintiff. He-then brought a suit 
in the Court of the District Munsif of Guntur to recover the money that had been 
collected from him. ` He alleged that the tax had been imposed on him upon the 
supposition that he carried on business as an agent while in fact he carried on no 
such business. . The defendant contended that.the matter in dispute was not cog- 
nisable by the civil Courts. The District Munsif held that he had jurisdiction 
and referred to the High Court the question whether he was competent to decide 
whether the tax was lawfully Hose by the Municipal Commissioners., B Bench 
of this Court decided:  :. 

** We are of opinion that 'the Civil Courts have no jurisdiction to adjudicate on the matter in 
contest in this suit." 


We may mention fere that the learned Judges found as a fact that the proce- 
dure prescribed by the statute for the imposition of the tax had been conformed 
to by the Commissioners and that therefore the tax had a legal existence. >- 


"The next case in order of time is reported in Veeraraghavalu v. The President; 
Corporation of Madras?. In that case one Veerarághavalu was assessed to profession- 
tax under the Madras City Municipal Act of 1904 and he was served with a notice 
to pay the tax under section. 125 of the Act. He did not pay the tax ; nor did he 
apply for revision Within fifteen days after service of the notice. He was then 
prosecuted before the Third Presidency Magistrate. It appears from the judgment 
that Veeraraghavalu took the plea that he did not'exercise any profession in the 
City for sixty dàys during the current half year and that therefore he was not:-liable 
to ‘be taxed. "The contention raised on behalf of the Corporatión was that the 
fact'of notice to pay. tax for the half-year having been served on the petitioner was 
conclusive of his liability to pay. in view of his failure to apply for revision within 
fifteen days of the notice. The Magistrate apparently took the view that he could 
not entertain the plea taken by "Veeraraghavalu and convicted him. He appealed 
to this Court. It was heard by a Bench consisting of Wallis and Krishnaswamy. - 
Ayyar, JJ., and, they confirmed the conviction. Krishnaswamy 2 s J., obser- 
ved: | ; ; 

“ Was the Magistrate right in declining to enquire into the plea of non-exercise of. tbe profes- 
sion? 'The question thus raised is one of. some difficulty but I have, come to the conclusion that he 
was right. Section 172 of Madras Act III of 1904 provides. ‘ that all complaints against and all 
applications for revision of classification in respéct of any tax or toll leviable under Part IV shall 
be heard and: decided by the President and two Commissioners *.' Section 175 provides an appeal 
against the order of the President and two Commissioners to Magistrates. ction 176 authorises a 
reference by:the Magistrates to the High Court. Section 177 declares the finality of the decision 
of the al yh authorities in the following terms: ‘The assessment, revision or demand of any 
tax or toll, when no complaint, application or objection is made as hereinbefore provided, and the 
adjudication of an appeal by the Magistrate shall be final’.’ It will be noticed that the declaration 
of finality is not merely with reference to the decision of Magistrates or of the President and Commis- 
sioners,, in case no complaint or objection is made, with reference to the original assessment "*. 


The Commissioner, Municipal Council, Vizagapatam v. Siddeswara Devi?, is the 
next case we. Would’ yeter to. The facts are set out in the first paragraph of the. 
head-note. SK i 





1, (1878) I.L.R. 2 Mad. 37. 3! 3. (1949 2 MLJ ur. * 
2. (1910) 20 M.L.J. 773 : LLR. 34 Mad. 130. We Ps aes. 
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. . * Upto 1940 a house and site of about 4 acres had been assessed’ as if the whole of 4 acres was 

adjacent and appurtenant fo the house. In 1940, however, on the report of a special officer some 

3 acres out of the 4 were excluded from the site held to be appurtenant to the house and were sepa- 

rately taxed. A suit to recover the tax in respect of this land was brought by the Municipality.and the 

eer maintained that they were not liable to pay the tax as the site was appurtenant to the 
ouse.’ 


' Happell, J., held: : 

“ Where there has been or there is alleged to have been a mistake of fact, the remedy is by way 
of an' appeal to the: Municipal Council and the Civil Court has no jurisdiction, provided that the 
provisions of the Act have been in substance and effect complied with. It is not suggested'in the 
present case that the provisions of the Act have not been in substance and effect complied with, and. 
even if the site in question or some of it should have been held to have been appurtenant to the house, 
that is merely an error of fact in-making the assessment. The assessment was one which the Munici- 
pality had the power to make and it seems to me clear that there has been no contravention of any 
express provisions of thé Act, and no mistaken view of the provisions of the Act. In this view it was 
not open to the lower Gourts to go into the question whether the assessment was correct or not, The 
only remedy of the defendants was to appeal to the Municipal Council within one month, and as that 
bi not done, they have become liable to pay the tax according to the assessment that has been 
made?.. ` - 2c 

We now come to Syed Mohammad & Co. v. State of Madras}. That was a case 
in which certain tanners in Eluru were assessed under the Madras General Sales- 
Tax Act. No appeal was taken against the ‘order of assessment and it became 
final.' The tax not having been paid, the Commercial Tax Officer prosecuted 
them under section 15 (5) of the Act. While proceedings were pending before. 
the Magistrate the petitioners took out writ petitions to quash the proceedings. 
on the ground that the Act and the Rules and assessment made thereunder were 
void and the prosecution was illegal. It is sufficient to quote the first paragraph. 
of.the head-note : : 1 


**'The Madras General Sales Tax Act which creates the liability to pay tax on sales also consti- 
tutes Tribunals for determining the amount payable under the Act and such determination has to 
be made after notice to the assessee and it is open to appeal and further revision. Where the assessees. 
were duly served with notice under the Act and had ample opportunity of putting forward before the- 
Tribunals all contentions based on the provisions of the Act or thé Rules thereunder but did not avail 
themselves of it, they cannot be permitted to put forward in a writ petition questioning the validity 
of the Act or Rules the contentions which were available to them before the Tribunals. The onlv 
plea that will be open to them in the writ proceedings are those which could not have been urged 
before the Tribunals. Such for example will be the plea that the Act is ultra vires. Such a plea could 
not'obviously be entertained’ by the Tribunal which owes its very existence to the Act. Where tax 
is determined after notice to the assessees it is not repugnant to rules of natural justice to provide 
that the validity of assessment shall‘not be questioned at the stage of realisation of the tax. The 
provision in section 16-A of the Sales Tax Act is analogous to the rule which precludes the judgment- 
debtors from putting forward at the stage of execution of a decree defences that were open to them in. 
the suit itself. The contention that section 16-A is opposed to natural justice must be rejected. 


_, Entry 48 in the Provincial List, Government of India Act, 1935, is of sufficient amplitude to» 
authorise the levy of a tax on purchases and Madras Act IX of 1939 is intra vires the powers of the 
* Madras Legislature ”. . ve Me ; 
^ . We shall now refer to two cases under the Incomé-tax Act. Itis hardly neces- 
sary to mention that the Income-tax Act sets up a hierarchy of officers, Tribunals. 
and Courts before which any person who is assessed to income-tax can question. 
the validity of the assessment, either in whole or in part. The provisions in the 
Madras General Sales Tax Act which we have summarised above are analogous to. 
these provisions in the Indian Income-tax Act. The first of the two cases is Raleigh 
Investment Company, Lid. v. Governor-General in Council?, In that case Raleigh Invest- 
ment Company, Limited, instituted a suit on the Original Side of the High Court 
at Calcutta claiming a declaration that in so far as Explanation 3 and the other 
provisions of section 4 of the Indian Income-tax Act, 1922, as amended in 1939, 
purported to authorise the assessment and charging to tax of a non-resident in. 
respect of dividends declared or paid outside British India, but not brought into 
British India, those provisions were ultra vires the legislative powers of the Federa] 
Legislature, and that the assessment was illegal and wrongful ; an injunction res... 


training the making of future assessments in respect of such dividends, and repay .. 
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ment of the tax already collected were also prayed for: The High Court of Calcutta, 
allowed the suit. The Federal Court reversed the-decision. The plaintiff then. 
took up the matter to the Privy, Council. :Their Lordships affirmed the decision 
of the Federal Court.. In doing so they observed : 007 


“In construing the section it is pertinent, in their Lordships’ opinion, to ascertain whether the 
Act contains machinery which enable an assessee effectively to raise in the Courts the question whether 
a particular provision of the Income-tax Act bearing on the assessment made is or is not ultra vires. 
The presence of such machinery, though by no means conclusive matches with a construction of the 
section which denies an alternative jurisdiction to enquire into the same subject-matter. The absence 
of such machinery would greatly assist the appellant on the question of construction and, indeed, 
it may be added that, if there were no such machinery, and if the section is affected to preclude the 
High Court in its'ordinary civil jurisdiction from considering a point of ultra vires, there would be a 
serious.question whether the opening part of the section, so far as it debarred the question of ultra 
vires being debated, fell within the competence of the Legislature. In their Lordships’ view it is clear 
that the Income-tax Act, 1922, as it'stood at the relevant date, did give the assessee the right effecti- 
vely to raise in relation to an assesmsent made on him the question whether or not a provision in the 
Act was ultra vires. Under section 30, an assessee whose only ground of complain: was that effect had 
been given in the assessment to a provision which he contended was ultra vires might appeal against the 
assessment. If he were dissatisfied with the decision on appeal—the details relating to the procedure 
are immaterial the assessec couldask for a case to be stated on any questionof law for theopinionof the 
High Court and, if his request were refused, he might apply to the High Court for an order requiring 
a case to' be stated and to be referred to the High Court (See section 30 and Seerétary of State for India v. 
Meyyappa Ghettiar*): It cannot be doubted that included in the questions of law which might be raised 
by a case stated is'any question as to the validity of'any taxing provision in the Income-tax Act to 
which effect has been given in the assessment under review. . Any decision of the High Court on that 
question oflaw can bé reviewed on appeal, Effective and appropriate machinery is therefore provided 
by the Act itself for the review on grounds of law'of any assessment. , It is in that setting that section 
67 ‘has to be construed. NE ] : i : i : 


* b s Ox * H U* C * 


In conclusion, their Lordships would.observe that the scheme of the Act is to set up a particular 
machinery by the use of which alone total income assessable for income-tax is to be ascertained. The 
income-tax exigibleis determined by referenceto the total income so ascertained, and only by reference 
to such total income. Under the Act (section 45) there arises a duty to pay the amount of tax 
demanded on the basis of that assessment of total income. Jurisdiction to question the assessment 
otherwise than by use of the machinery éxpressly provided by the Act would appear to be inconsistent. 
with the statutory obligation to pay arising by virtue of the assessment. The only doubt, indeed, 
in their Lordships’ mind, is whether an express provision was necessary in order to exclude jurisdiction 
in a civil Gourt to set aside or modify an assessment." . x ' ‘ 


. The second case, is reported in Commissioner of Income-tax, West Punjab v. 
Tribune Trust, Lahore?. The relevant facts. are summarised in the head note : 


** In respect of the assessment for the year 1932-33, the assessee claimed an exemption under 
section 4 (3) (i) of the Income-tax Act. The matter was finally decided by the Privy Council in 
favour of the assessee. : Meanwhile, during the pendency of the appeal to the Privy Council assess- 
ments continued to be made in respect of the same property till 1938-39 disallowing the claim for an 
exemption and they not having been appealed against, became final before the decision of the Privy 
Council. After the Privy Council allowed the claim of the assessee in respect of 1932-33 the assessee 
applied to the Commissioner under section 33 of the Income-tax Act to reopen the assessments for 

ose years and to quash the 'assessments as they had become a nullity in view of the Privy Council 
decision holding that the asséssee's property was exempt from taxation by virtue of section 4 (3) 
(i) of the Act. It was rejected by the Commissioner. — i 


On a case being stated by the Commissioner of Income-tax under the directions of the High Court, 
Lahore, that Court held that the assessments in question wére a nullity and that the assessee could not 
be denied the relief he claimed under section 33 on any valid ground. The Commissioner appealed 
to the Privy Council. Their Lordships allowed the'appealand observed: '  ' 


“ Upon this footing, then the argument must be that the assessee has a right enforceable against 
the Commissioner to require refund of tax paid by him upon grounds of equity and gocd conscience, 
though the assessment has been made and the tax received in good faith. Their Lordships cannot 
accept this argument. They have reviewed the Code of Income-tax law for the purpose of showing 
that it exhaustively defines the obligations and remedies of the tax-payer. It would be wholly in- 
compatible with this that he should.have a collateral right, necessarily vague and ill-defined, founded 
on the principles ofequity and good conscience. Their Lordships are ofopinion that the only remedies 
open to the tax-payer, whether in regard to appeal against assessment or to'claim for refund, are to be 
found within the four corners of the Act. This view of his rights harmonises with the provision of 
section 67 to which reference has already been made, that no suit shall be brought in any Civil Court 


(m 
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to set aside or modify any assessment made under the Act. Tti is the Act which prescribes both the 
remedy and the manner in which it may be enforced." 


Both these decisions of the Privy Council uod appear therefore to be clear 
authority for the position that where a statute séts up a hierarchy of authorities, 
Tribunals and. Courts before which a person, wbo considers that he has been im- 
properly assessed, can make a complaint either on the ground that he is not liable 
at all or that he is liable only in a smaller amount, then'he must seek his redress 
before the authorities set up by the statute. 


The Madras District Municipalities Act the Local hond Act and the City 
Municipal Act contain various provisions which require that a licence shall be 
taken out before certain things are done. "They. also provide that a person who 
fails to pay the licence.fee may be prosecuted before a Magistrate and the amount 
of the licence fee recovered from him ag if it were a fine. -The question. has arisen 
whether a defaultihg party can plead by way of defence to the prosecution that 
no amount was due from him. ‘There are numerous cases on this question, but 
we shall examine only two or three of them.. One is reported in Gopayya, In re}. 
The facts there were as follows. One Gopayya had errected a pandal without 
applying for or obtaining a licence from the Union Board. The Board could have 
taken action. under section 219 of the Act which provided a penalty not exceeding 
Rs. 50 for. omission to take a licence. Under section 212. (9) the Magistrate could 
also recover the amount of the fee. The Board took a lenient view of ' Gopayya's 
act and agreed to license the pandal on payment of the fee. Even this amount 
Gopayya did not pay. He was thereupon prosecuted. Gopayya then pleaded 
that no fee was payable as he had not erected a pandal in contravention of section 
163 of the Act. The Sub-Magistrate convicted Gopayya. The District Magis- 
trate referred the case to the High Court. "The High Court accepted the reference. 
Phillips, J., observed : 


* Gopayya made no application for a licence ‘and no licence has been issued. If then therè has 
been no grant of licence, the licence fee payable under the Act cannot be said to be due within the 
meaning of section 221 and that section is inapplicable. The dcin of the Sub- Manse is pase: 
wrong and must be set aside. . . . . ..? 


Madhavan Nair, J., added, 


' “ There is no provision in the Act empowering the Local Board to fix a penalty for erecting a 
pandal without a licence as'there" is, for example, provision "for levying a fine.for unauthorized 
encroachment under section 164 of the Act which may be recovered under section 221. Nor, can 
the Local Board levy fees without: granting a licence, tg 


. It would be appreciated that this is a case in which the Court found in effect 
that the claim made' by the Union Board did not arise under the-Act at all: ag 


The second case is reported in Chairman, Municipal Council, Chidambaram v. 
Tirunarayana lyengar?. ‘That was a case ‘under the District’ Municipalities Act.: 
A person, had ‘been granted a licence by the Municipal Council, Chidambaram, 
for keeping a coffee ‘hotel. The Chairman of the Municipal Gouncil cancelled 
the licence before the period for which it had been granted had expired. The 
licensee continued to keep the hotel open even after the licence was cancelled.. 
The Chairman thereupon prosecuted him. under section 338 (5) read: with sections 
249 and 321 of the District Municipalities Act on the ground that he was kéeping 
a coffee hotel without a licence. The accused pleaded that the cancellation of the 
licence was illegal and the Court held that he was entitled to raise the plea. ‘The 
Court also: observed: l 


s E 


“In this casé the reason for cancelling the licence is the non-payment by the respondent of the 
water-tax. However reprehensible the conduct of the respondent may be in not paying the water-tax 
due to the municipality, that would not be a ground for cancelling his-licence to carry on business 
of a coffee hotel-keeper. ‘Therefore the cancellation of the licence was ulira vires the Chairman of thé, 
Municipal Council. Dos . ' b et A : "* + 

Ux “+ * * ye ir mu 
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But the:respondent having-had a licence, the improper or illegal cancellation of it by the Chair- 
sman does not deprive him of the licence which he obtained properly and the terms of which he has not 
in any way ‘violated. 

'- - 8 * LE 0 $. 


In ee case of a licence which has been granted and which is good for a period it would be ultra 
vires the Chairman of the Council to cancel it or suspend it for not something which the licensee did in 


‘contravention of the terms of the licence but for something which, was unconnected with the licence. 


LE * c * * * E 


In this case the order of the Chairman was ultra vires and, that being so, the licence cannot be 
said to ‘have been cancelled and the respondent cannot be said to have been trading or carrying on 
business without a licence.” °° 

It will be at once perceived that the facts of this case : do not resemble the facts 
‘of the instant case in any manner. Nonetheless that decision is of interest as 
‘showing that in certain cases where liability is sought to be imposed on a person 
3t is.open to PAS person to raise the plea that the action of the. n is ultra 
vires 


"The third case in the series is reported in Raheem Saheb, Yn re.) The facts 
‘there were as follows: One Raheem Saheb owned two motor buses. The Union 
Board: of Tindivánam had provided a stand' for buses and prescribed fees for the 
use thereof. The fees. leviable from the-petitioner amounted to Rs. 10 for each 
‘of his buses. He refused to pay, whereupon the Board prosecuted him .under 
‘section 221 of the Local Boards Act. Before the Magistrate the petitioner con- 
tended that fee was not legally leviable. The Board replied that such a contention 
"was not open to him. ‘The Magistrate held that he had no jurisdiction to consider 
the legality of the fee. A Bench of this Court consisting of Waller and Pandalai, JJ., 
‘held that he had jurisdiction. 


An examination of ‘the judgment shows that the amount claimed by the 
Tindivanam Board could not have béen claimed under the Act at all. ` Section 184. 
‘of the Local Boards Act empowered a Board to construct or provide public landing. 
places, halting places and cart-stands. "This'Court held that the stand which the 
‘Tindivanam Union Board had set' up was neither a public landing place, nor a’ 
‘halting place, nor a cart-stand. ` When we examine the facts of this case it is found: 
that the Board was making a claim whicb did not arise under the Act at all. 


We shall refer to only one more decision in thig series. That i is reported in 
Thiruvengadaswami v. vMinispal Health Ofr, Karaikudi?. -It is sufficient to quote 
'the head note : : a, 
“In a case where a-pérson is prosecuted for carrying on an industry or trade for which a licence 
ito do so has been refused, it is open to the Court to find out whether the Order of the Statutory Board 
"was made without jurisdiction, whether on the face of it the order is illegal, or whether it is unreason- 
-able, revolting or repugnantto conscience. But where the order is in the legitimate exercise of 
jurisdiction vested in the Statutory Body and passed. bona fide after considering the evidence before it, 
even if the order is wrong on:the merits, the Court cannot hold that it is wrong. It is not the 
function of the Court to substitute its judgment as an appellate authority for that of the Statutory, 
‘Body. In cases where the party pleads that no licence is necessary tlie question is one of jurisdiction. 
But where the plea is that even though a licence is necessary it has been. refused on the merits, the 
plea, cannot be considered as one involving jurisdiction at all.” 
Certain decisions of this Court have taken a view clearly different from the 
catena of cases, beginning with Kamayya v. deman? and, to some of these reference 


must be made. 
The facts in Ramaswami Ayyangar v. Sivakasi Municipality’ were as follows : 


The Municipal Council, Sivakasi, called upon the guardian and manager of 
tthe estate of a lunatic to submit a return showing the income of the lunatic in order. 
‘that profession-tax might be levied thereon. He submitted a return stating that 
‘he was not liable to pay profession-tax. The Municipal Council overruled the objec- 
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tion and prosecuted him for non-payment of profession-tax which it levied. The 
áccused pleaded that he was not liable to pay the tax. The Sub-Magistrate of 
Virudhunagar convicted the accused. The Joint Magistrate of Sivakasi con- 
firmed the conviction. The matter was then brought up to this Court and it was 
here decided: ; : 


* We are therefore clearly of the opinion that it is incumbent upon the prosecution to establish 
affirmatively that the profession-tax was legally leviable from the accused and it is also open to the- 
accused to plead and prove that he is not liable to pay the tax and therefore he is not liable to be- 
prosecuted under Rule 30, clause 2 of Schedule 4 of the District Municipalities Act.” . 

Dealing with the argument that Rule 28 of Schedule 4 provided that the 
assessment or. demand of.any tax, when no appeal was made, as therein before 
provided, and when such an appeal was made, the adjudication of the Council 
thereon shall be final, (we are leaving out the proviso) it was observed : 

“ the said finality is only for the purpose of the Act and it has been: held that the said finality 
would not prevent a person from impeaching the legality or validity of the assessment in a Civil Court.''" 

In respect of this decision we would point out that the earlier decisions of this 
Court in Kamayya v. Leman!; and Veeraraghavalu v. The President, Corporation of” 
Madras*, do not appear to have been brought to the notice of the learned Judges. 


The decision in Public Prosecutor v. Khader Khan? does not: carry the: matter 
any further forward because it merely follows the decision in Ramaswami: Ayyangar” 
v. Sivakasi Municipality*, without any discussion. ‘ 


‘The decision in Public -Prosecutor v. Chakka Kondappa® ; is also that of a single: 
Judge and it was clearly influenced by the decision in Ramaswami Ayyangar v. Sivakasi” 
Municipality*. Dat 

. The last case in this series that we would refer to is reported in Guruviah Naidu, 
In re$. ‘The facts there were as below: Several dealers in hides and skins in 
Salem were assessed to, sales-tax under the Madras General Sales Tax Act. They 
failed to pay the amount demanded.and were prosecuted. "They raised the plea 
that the, assessment levied.on them was invalid and that therefore they were not 
liable to pay the tax. The prosecution contended thatit was not open to the accused 
to raise any such plea, and relied on section 16-A of the Madras General Sales 
Tax Act. The learned Magistrate, relying upon the decision of Panchapakesa. 
Ayyar, J., in Gingina Basha Saheb, In re? and of Ramaswami, J., in Hajee Meeran v. 
The’ Public Prosecutor? held that section 16-A is not ulira vires the State Legislature. 
The convicted persons came to this Court. A Bench of this Court then ruled, 
section 16-A of the Madras General Sales Tax Act (IX of 1939) is ultra vires the 
Constitution of India and repugnant to the provisions of the Criminal Procedure: 
‘Code (Act V of 1898). E : 


We find that this decision was reversed by the Supreme Court in State of Madras: 
v. Guruviah Naidu & Go., Lid.® ; but the Supreme Court had no occasion to examine: 
thé validity of section 16-A. 

With respect we are unable to agree with the line of thought on which the: 
judgment rests. It does not pay sufficient regard to the reasoning of the Privy 
Council in the two cases we have referred: to above and certain basic principles. 
enunciated by their. Lordships. Where:a. statute sets up a tier of authorities before: 
which a person sought to be made liable can enter his objections and protestations, 
then normally he will be bound by the. decisions given by the authorities so set up. 
When he is proceeded against in the ordinary Courts he can set up only pleas which. 
he could not. have urged before the authorities created by the Statute or which 
those authorities by reason of the fact that they have been set up under the statute 
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are precluded from entertaining. The view taken’ in "Guruviah Naidu, In re! ; 
is likely to produce very startling results. The assessee may have gone up with his 
objections to the Board of Revenue or the Appellate Tribunal and finally come 
to this Court. In fact, he might have gone.to the Supreme Court. After the 
amount payable has been ascertained at so high a level and when thereafter the 
amount is sought:to be recovered from him by prosecuting him before a Magistrate 
to say that he can be allowed to plead that he is not liable or that he is liable only 
in a different amount, is tantamount to calling upon the Magistrate to adjudicate 
on questions which have been settled by the higher Courts in the land. That 
would be a very anomalous state of things indeed. And that will not be the end 
of the matter. For should the Magistrate overrule him and convict him, he can go 
up in appeal and again in revision. In other words, the matter which one would 
have supposed to have been finally adjudicated upon and settled i is  re-opened and 
set at large. 


It must also be realised that in the actual administration. of the Act it will 
not be practicable to place before the Magistrate all the material that the autho- 
rities empowered to take action under the Act can collect. The Magistrate is 
bound by the Evidence Act and the strict rules of procedure and this may often 
‘be wholly unsuited and inapplicable to ascertaining what the turnover of a dealer 
is. The authorities set up by the Act are persons who, one may presume would 
have by sheer experience at least acquired proficiency and skill in making estimates 
and computations requisite to arriving at a reasonable figure. Magistrates dó not 
usually have the training or facilities required for the purpose. 


The reasoning in this case would produce this further result: If the amount 
is sought to be recovered from the assessee as if it were an arrear of land revenue, 
that is to say, by distraint of his movables or by the sale of his immovable proper- 
ties, then he could not complain that the amount he is required to pay is éxcessive 
or that the demand is illegal. But, if the amount is sought to be recovered from . 
him by prosecuting him before a Magistrate then he can. raise all these pleas. The 
assessment would be final if it is sought to be recovered in one way ; but it would 
not be final if it is sought to be recovered in another-way. The line of thought 


which produces such results cannot be easily accepted. xs 


In support of the view taken i in Guruviah Naidu,,In re.!, it was said that the 
Assistant Commercial Tax Officer may assess a dealer and prosecute him for default, 
that the assessee might appeal, that the Magistrate is not bound to stay his hands 
pending the disposal of the appeal which the asséssee'may have filed, and the result 
may well be that the Magistrate convicts the assessee and sends him to prison and 
that subsequently his appeal under the General Sales Tax. Act is allowed in which 
case he would have been deprived of his liberty without cause and that this would 
involve a contravention of Article 21 of the Constitution. As a matter of pure law, 
such a result however unfortunate, woud not result in any transgression of Article 
21 of the Constitution. But the position will not be so bad as all that. The assess- . 
ment does not become final till the time fixed for filing an appeal has expired. If 
theassessee has appealed then it is very unlikely that he would be prosecuted pending 
the disposal of the appeal. And, if the department should be so ill-advised as to do 
that the assessee can always bring the facts to the attention of the Magistrate and 
ask that the case be adjourned till the disposal of the appeal. We must proceed 
on the basis that the individuals upon whom powers had been conferred by various 
enactments would act in a reasonable manner. If they fail to do so and an abuse 
of the process of Court is likely to occur the party concerned can always come to this 
Court and ask for relief. The validity of an enactment cannot be determined on . 
the assumption that all the authorities concerned would act in an unreasonable or 
improper manner. We consider that the decision in Guruviah Naidu, In re} and 
-in the earlier cases in that series to be erroneous and -overrule them. — - - 


Cd 
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On this case (Gurufiah Naidu, In re?) one further observation remains-to be 
made. In Sesham v. Narasimha Rao?, a Full Bench of this Court observed : ; 


“ The Division Bench is the final Court of Appeal in an Indian High Court, unless the case is 
referred to a Full Bench, and one Division Bench should regard itself bound by the decision of another 
Division Bench on a question of law. In England, where there-is the Court’ of Appeal, Divisional 
Courts follow the decisions of other, Divisional Courts on, the grounds of judicial comity. . Ifa 
Divisional Bench does not accept as correct the decision on a question of law of another Division Bench, 
the only right and proper course to adopt i is to refer the matter to a Full Bench, for which the rules 
of this'Court provide. If this course is not adopted, the Courts subordinate to the High Court are 
left without. guidance. Apart from the impropriety of an appellate Bench. refusing to regard itself 
bound.by:a previous decision on a question of law of an appellate Bench of equal strength, and the 
difficulty placed in the way of subordinate Courts administering justice, ` there are the additional 
factors of the loss of money and the waste of judicial time." 


This statement of law. was re-affirmed by another, Full Bench of this Court i in 
‘Madhava Rao v. Surya Rao? ; the learned Judges who decided Guruviah Naidu, In ret; 
were of the view that the decision in Syed Mohamed & Co. v. State of Madras*, was 
not correct. In that case if we may say so with respect the AER approprals course 
for them was to refer.the matter to a Eull Bench. 


The Madras General Sales Tax Act falls squarely within item' 54 of List II 
of the Seventh. Schedule to the Constitution. Item 54 empowers the State Legis- 
lature to enact laws with respect to offences arising in all matters in this list. It. 
follows that the State Legislature could prescribe what acts or conduct, would be 
regarded as offences in relation to taxes on the sale or purchase of ‘goods. The 
impugned section in the Madras General Sales Tax Act is therefore clearly within 
the competence of the Legislature. It does not involve any contravention ‘of Article 
I4 or 21, because apart from everything else the Act, itself sets up a hierarchy 
of Officials, Tribunals and Courts before which the person sought to be assessed can 
place his objections. Nor does it involve any contravention of the Criminal Pro- 
cedure Code, because sub-section (2) of section 5 of the Code clearly provides that 
in respect of all offences outside the Penal Code the Criminal Procedure Code 
would take effect only subject to any enactment for the time being in force regu- 
lating the manner or place of investigating, inquiring into, trying or otherwise 
dealing with such offences, There is therefore no conflict between the Criminal 
Procedure Code and section 16-A of the General Sales Tax Act. 


` The observation we have so far made would have indicated what our view of 
the matter is. We, however; re-state them. When a person is prosecuted under 
section 16-A of the General Sales Tax Act it will not be open to him to raise any 
objection, plea.or contention which he could have raised before the authorities 
set up under the General Sales Tax Act ; it will be open to him to raise only those 
pleas, objections and contentions which those authorities are precluded from enter- 
faining. One example of such a. contention would be that the Act or, any parti- 
‘cular provision of it is ultra vires., In addition to such. pleas the. accused person can 
also show for example that he i is not the person assessed or that he has paid the 
amount in respect of which he has been assessed. It is. only pleas i in such categories 
"that will be open to him, We answer the question referred to us.accordingly. 


' After the “expression of opinion by the: Full Bench The our adii te 
following: 
"a Tecoma ;—On the ánswer returned by the Full Bench the acquittal by the 
lower Court cannot stand, ‘The acquittal is set aside, arid the accused’ is con- 
Yicted for an offencé punishable under section 15 (b) of thé Madras General Sales 
‘Tax Act, 1939. He is fined Rs. 25 (Rupees twenty fivé only) and the recoveryfof 
: ‘arrears ‘of tax of Rs. 205-12-6 i is dirécted to be made. Tt will. be recoverable as 
df it were a fine. 


RUM we... 4. ^ a e Tor Odd allowed. 





a 2 M.L.J. 81 3 LLR. (1955) Mad. . 454. (E.B.). 


184. qu . 8. (1953) 2 M. LJ. 340. 
2. (1940) 1 M.L.J. 400 : LEAR. (1940) Mad. .' . 4. (1952).2 M.L.J. 598. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(' " , Present :—MRr, Justice BALAKRISHNA ÁYYAR. | 
D. Sitaraman and others s ~~ ^ Pd .. Petitioners* 
S. S. Pattabhiraman alias Rathnam : RO .. Respondent. 


Givil Procedure Gode (V of 1908), section 148—Applicability—Proceedings ceasing to exist by reason of 
default clause provided in the order itself —Effect. . ' i : . 

Section 148-of the Code of Civil Procedure no doubt empowers the Court in its discretion to 
extend the time fixed by it for doing an act. But that section presupposes the pendency of the suit, 
appeal or proceedings in which time was granted. Where the proceeding ‘ceases to exist consequent 
upon a default clause provided in the order itself section 148 of the Code can have no application. 
Where an order directing security to be furnished has a default clause the Court has no power to: 
extend the time for furnishing the security. 


The petitioner may file either a fresh application for stay or a petition for a review of the order. ; 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to extend the time by‘another two months to accept 
the security ‘tendered as per order of the High Court, dated 2nd September, 1957 
and made in C.M.P. No. 2995 of 1957 pending S. A. No. 326 of 1957 preferred. 
to the High Court against the decree ofthe District Court of Coimbatore in A. S. No. 
136 of 1955 preferred against the decree of the Court of the District Munsiff ` 
of Gobichettipalayam in O.S. No. 35 of 1954. i 

R. Gopalaswämy Ayyangar for V. S. Ramakrishnan, for Petitioners. ` 

K. G. Srinivasa Iyer for G. R. Jagadisan, for Respondent. 

The Court made the following ' 


Orver.—In C.M. P. No. 2995 of 1957 the appellants in S.A. No. 326 of 1957 
applied for stay of the execution of the decree of the Court below. On 2nd 
September, 1957, Ramaswami, J., passed the following order in the C.M.P. :— 

* Stay asked for will stand granted if security is furnished in the sum of Rs. 5,000 to the satis- 
faction of the trial Court within two months'from the date of this order and failing which this applica- 
tion will stand dismissed with costs. This will be in addition to the sum of Rs. 2,000 already deposited, 
which will not be allowed to be withdrawn pending disposal of the appeal by the appellants.” 

In order to obtain the benefit of this order the appellants’liad to furnish se- 
curity by 2nd January, 1957. On 25th October, 1957, they tendered security of 
property which was valued by the Amin at over Rs. 12,000. Objection was taken 
that the 1st petitioner had only a fractional interest in the property and that there- 
fore the security, was insufficient. On 4th December, 1957, trial Court called for 
additional security and time was given till 1gth December, 1957. On 18th De- 
cember, 1957, additional security was tendered, but objection was then taken that 
the Court had no jurisdiction to extend the time, So the petitioners filed C.M.P. 
No. 333 of 1958 in this Court for extension of the time that had been granted by 
Ramaswami, J., in C.M.P. No. 2995 of 1957. . 
. "The question is whether in view of the default clause attached to the order - 
‘this Court has jurisdiction to extend the time. MES 

Mr. Gopalaswami Ayyangar, the, learned advocate for the petitioners, referred. 
to section 148 of Civil Procedure Code and argued that Ramaswami, J., had given 
time under that section and that under the terms of that section this Court has power 
to enlarge the time even though the,period originally fixed may have expired. Sec- 
tion 148 no doubt empowers the Court in its discretion to enlarge or extend the time 
for the doing of an act, But then, it presupposes that the suit or appeal or pro- 
ceeding in which time was granted is still pending. Where the suit, appeal or other 
proceedings has by virtue of eny orders passed by the Court ceased to exist so to. 
‘speak, section 148 can have no application. In the present case itis true that S.A. 
"No. 326 of 1957 is still pending. But by reason of the order made by Ramaswami, J., ` 
on and September, 1957, C.M.P. No. 2995 of 1957 is no longer pending. This will 








+ C.M.P. No. 333 of 1958. f 


18th February, 1958. . 
in S.A. No. .326 of 1957. ; a 
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mean, therefore, that the present application C.M.P. No. 333 of 1958 to extend the 


time in C.M.P. No. 2995 of 1957 will not lie. , Ifthe matter were res integra I would. 


‘have been inclined to say that time cannot be extended in’ C.M.P. No. 2995 of 
1957 but that it would be open to the petitioner to file a separate application: for 
:stay. But, as will presently appear the matter is not res integra. , 
Mr. Gopalaswami Ayyangar referred me- to the decision in Badri Narain v: 
Sheo Koert, where the Privy Council held’: Te 
“ Where the High Court, under section 549, Civil Procedure Code, has demanded security from 
-an appellant, it has power to ‘extend the time for complying with this order on.application made, as 
well after as before the time first fixed has expired ; and may nevertheless reject the appeal, under 
athat section, if the security is not in- -the end furnished. d 
At page 515 their Lordships observed ::- 
* In the present case it appears to their Lordships that the High Ode were wrong in holding 
"that they had no power to extend the time for giving the security, and that they "Were. bound, by 
‘section. 549 to reject the appeal. d 
: But when we examine the facts of the case we, find that there was no default 
clause, attached to the original order. What happened i in thát case was this. On 
12th February, 1885, an order was made by the Calcutta High Court directing that 
the appellant should within two months furnish security to the extent of Rs. 5,000 
in respect of the costs of the appeal- before it, and of the original suit. The order 
‘stood thus and no default clause was annexed to it. So too was the case “in Manley 
Estates Ltd. v. Benedek?, which Mr. Gopalaswami Ayyangar next read. I was 
then: referred to Sheikh Md. Maracair v. V. M. Thevar?. The material facts there 
"were as follows: A.S. No. 498 of 1951 was filed in forma pauperis against the decree 
: of the District Court of East Tanjore. On 11th March, 1952, Ramaswami, J., 
-directed the appellant to furnish security for-costs in the Court below within one 
-week of the reopening of that Court after the summer recess. The learned Judge 
also proceeded to say that in default of furnishing security the appeal would stand 
-dismissed. The appellant did not furnish security in time. But, for some reason 
-or other, the appeal itself was never posted formally for being dismissed. On 18th 
September, 1953; the appellant filed an application for excusing the delay in apply- 
ing for extension of time.for furnishing security: ‘That application was dismissed. 
During the arguments in the appeal which was preferred from the order of dismissal 
Mr. Kuppuswami Ayyar raised.the objection that the -Gourt had no jurisdiction 
to extend the time to furnish security after He time originaly fixed had, expired. 
"That contention was- negatived. i ^ 


` When that c Case is examined carefully it will be noticed that though] in the order 


v 


e 


“he made on 11th March; 1952, Ramaswami, J., had said that if default were-máde . 


in furnishing security the appeal would stand dismissed he had no jurisdiction. to 
"pass any such order because it was a regular appeal of the value of over Rs. 20,000 
-and only a Bench of this Court could have dismissed that appeal. Therefore, ‘the 
position is the same as though no qom clause. had been attached. and the appeal 
-was still there. 


Mr. Ramakrishnan who orena along with, Gopalaswami Ayyangar read 
the decision in Printing and Industrial Machinery Ltd. v. Swastika Press Lidt. ‘That 
-case fully supports the contention he raised. In that case. an order had been 
‘passed substantially in these terms : uoce 

' "Upon the defendant furnishing security for thé sum of Rs: 7,075 within"a fornight, stay of exe- 
-cution granted. ' In default of the security being so furnished-the application stands dismissed.” 
-* The learned’ Judge examined the matter very exhaustively and reached the 
conclusion that in respect of the' default clause the Court had power to extend the 
time, FHe' referred to Balakrishna Aiyar's case?, but deines. to follow it since in 
"his view the reasoning there-was ‘not sound. x f 


à; „On the other sidè, I Was referred tò the, following passages on pages 47 ad 
473 of. Mulla’s ‘“ Civil ‘Procedure Code” : 











T (1889), LR.: LA. 1: LLR. 17 Gal — 3. (1951) 1 MLJ. 527. 
*512 (P.G.). 4. 90G.LJ.' A is 
2. (1941) 1 All, E. L.R. 348. 5. (1927) 53 "MJ. 494. 5-9 


, 
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p Principle underlying the section.—The: application. of this section : (section 148) . tó.a ‘case depends 
on the position whether the matter has been finally disposed of by the Court or the ‘Court i is seized of 
the matter and-has contróloverit. If the order is. not. final and the Court retains its control’ over and 
às seized of the’ matter, it has full power to make‘any just of necessary order. therein including ‘in - 
appropriate cases the extension of the time ünder this section. . On thé other hand, if the effect.of the 
order is that. in the event of rion-compliance, it Operates, automatically and , without. further, inter. 
vention of the Court, this: 'section,cahnot be: ‘applied for the obvious. reason that the, Court « ceases to 
‘be seized’ of the: matter and: becomes ‘functus officio. y E © 
eps Po t nem ta "d E WU ie : P SE i" Ur ar Ses 

. jap dy, 

Thus if the: order, i is that security shall Be: piven: within: a ‘month * : otherwise the petition ‘shall 
stand dismissed”, or extra ‘Court-fee' shall be paid y within a week,‘ otherwise the. suit shall stand. dis- 
‘missed * or ‘ the’ appeal shall Stand dismissed òr the’décree'shall bèa nullity, or the décretal’ amount 
be paid within tén' dàys, otherwise the application shall stand dismissed’, no exténsion'can be granted. 
If, however, the order is that deficit Court-fee be, paid within a fortnight . ‘ otherwise the plaintiffs 
will not | be entitled to the decree and the suit will be dismissed," ; orif the application be made, before 
‘the expiry of the period: prescribed; extefision:can ‘be granted," "But Mhen* an order stayed: exécution" 
of a decree on condition that the: appellant'should make’a' payiüent' of rent ‘and assessment. within a- 


stated time, an extension was allowed as- there v Was; no: express | direction’ that execution should’ proé eed 
in default of payment." sica cH oo ey M c 





Naturally" stress . was: “alsó, laid’, ion "die decision, of this. ‘Gouirt i An “Balakrishna: Aiyar?s 
Caset.. H E E E Pede BEE UIE GE Mom, se et ae, 


is SOGAR UL 
i. It: was pamet on the other aide that.the view expressed iniBalakrishnaAiyar’s 
Case!, was obiter. , Strictly speaking; it-is,no.doubt so, but}: there.has been aifull dise | 
cussion of the matter and Ido not think I shall be justified in ignoring, this-case which 
appears to Rave been consistently followed in this, Gourt., Besides and, ‚quite 
‘recently"2 Bench” óf the Andhra High ‘Courtin Peda “Kaper: Saheb v. . Perecherla, Nabi 
Sahes*, has followed this decision. : n AX hey. Qbseryed : m 


4 For the steld reasons; we: ‘respectfully agree with: the judgment of the ‘Division’ Bench. of 
the Madras High, Court in Balakrishna Ayyar. v, Parvathammal'" en abi s 


Es would therefore, dismiss, this, application. 5. The petitionersamay, if.so: vied 


. file. either E separate. petition for, stay on apinan lor review. er m. order made. on 
2nd September, 1957+ idet. 


au ^ ith NEN wh 


EU. t: ab Qe pet pte oe CU 


1 > -— tT age od ia ee 
R: Mo pSobahs Los pM uv A EON "Aippliclii dijmisidl 
Í UN, Jk HIGH’ ‘COURT, oF ‘SUDIGA TURE, AT. MADRAS. s d 
Peai Mm; Justice RAJAGOPALAN . AND: Mr. * Jusyice BALAKRISHNA Ai 
N. a Co., Madras | : p d us MAE pu t. . PE ipee En B ; 
Au e. gif. 4 ay S er. Pes . Pe S en T o auis i € 
‘the Commissioner of. Tigeme: -tax, Madras. S cd qeu mu. Respondent. 


"++ Iniome-tax' Act (XT of 1922); "section" 26:ARedisiration’ ‘of porti Ree Sor. ae _ Es ^ 
What section 26-A of the Income-tax Act requires is the factual existence in the year of account 
` of an instrument of partnership, which further specifies the individüal'shares of'the partners? It is 


only, then that the statutory .right of registration, can | be Glaimed and Ri NEP ‘be: granted 
iùn the relevant year of assessment, M E 

- Whère there i is an’ existing; deed of partnership ‘which did not ed the uad of the: individual 
partners, a rectification deed spécifying | the'sharés entered into after the year of assessment will satisfy 
the requirements of section 26-A: only from’ the date it ‘was effected.’ That the Subsequent réctifica- 
tion governed the-rights and liabilities'of the partners inter se as-from: the date‘ of the’ au id ‘could 
in no way enlarge their, statutory: right, under section .26-A of the Income-tax Act. meii. Geet 


Shaik Mahomed. Rowther. v4 Commissioner -of- Income-tax, (1956), 30 TTR. 747; relied. onu: ^ut ota 

Commissioner: of Income-tax v. Shantilal Vrajlal and Chandulal, (1957) 31, UT.R.. pep dts Aon, 

Case., -referred. to; ythe High Courtvby: the Income-tax:: : Appellate: "Tribunal 
under;. section 66. (1). of. the Iridian ` Income-tax -Act,.1922: (Act. XTlof.1922) “as 
amended. by section 92. of. the, Income-tax : (Amendment) Act} 1939; et VII 'of 








dm 66:R.A. No, 17; Madras:of 1957-1958.0n-its file; ., i> ana 
^ M... Subbaraya: Ayyar, V. Sethuraman‘and S. Padlinahabhaiy, ‘for: Petitioner. MUN 
C. S. Rama Rao Sahib, ipee N ae oe ae 
-(1927)-53 MLJ 4 r 5^; (1958) 2 An. WR. 177." 


= Case Referred Ro. Ba of 1957,“ TE AM gum Mateh;rigs8. 
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‘The Judgment of the Court -was delivered by . , 

_ Rajagopalan, J.—The assessee firm consisting of six partners was constituted 
by the deed of partnership, dated 29th March, 1954, which came into effect from - 
1st April, 1954. The specific provision in the' earlier deeds of partnership for the 
division of profits in proportion to the capital contributed by each of the partners 
was unfortunately omitted to be included in the deed, dated 29th March, 1954. 
This omission was noticed in the course of the proceeding before the Income-tax 
Officer, when the firm applied for registration under section 26-A of the Income- 
tax Act for the assessment year 1955-1956. The year of account had ended on 
gist March, 1955. On 17th September, 1955, the partners executed another 
document, which was supplemental to the, deed of partnership, dated 29th March, 
1954, and which provided: . Hae UP apie MES 

“The parties hereto agree to rectify that error though the same subject-matter is clear from clauses 
11, 34 and 41-A of the deed, dated 2gth March, 1954. We hereby agree that for purpose of clarifica- 
tion the following clause shall be added as clause 20-A in the Partnership instrument, dated 29th 
March, 1954. The parties hereto shall be entitled to shares in the profits and losses of the. firm in 
proportion to the contribution of the capital of each of the partners and whenever fresh capital is 
required for the business, each partner shall be liable to contribute the additional capital in the same 
proportion as the paid-up capital referred to in clause 4 of the deed, dated 29th March, 1954.” 


. Non the less the registration was refused for the assessment year 1955-56 and 
the decision was eventually confirmed on appeal by the Tribunal. f 
Under section 66 (1) of the Act, the Tribunal referred to this Court : 
* Whether the assessce firm is entitled to registration under section 26-A of-thé Income-tax Act 
for the assessment year 1955-56.” = : i 
Learned counsel for the assessee urged again before us the contention rejected 
by the Tribunal, that even without clause 20-A added to the terms of the partner- 
ship on 17th September, 1955, the deed, dated 29th March, 1954, satisfied the re- 
quirements of section 26-A, and that it specified the individual shares of the partners. 
Learned counsel submitted that clauses 4, r1, 34 and 41-A of the deed, dated 29th 
March, 1954, it may not be necessary to set them out—led to the inference, that was 
made explicit in clause 20-À which was subsequently added, that the profits were 
to be apportioned among the partners in proportion to their contribution of capital. 
Clause 4 only specified the contribution of capital. Clauses 11, 34 and 41-A each 
provided for a contingency other than the division of the normal profits of the firm. 
in relation to the capital subscribed under clause 4. The Tribunal was right in 
holding that without clause 20-A there was no specification of the individual shares 
ofthe partners. It is not, therefore, necessary for us to decide in these proceedings 
whether an inference that could be drawn from the other terms of the deed of 
partnership would satisfy the test of specification of the shares prescribed by section. 
26-A of the Act. A ul . ie ale ay Orc, ded : 
We are, however, unable to agree with the Tribunal that the deed of partner- 
ship, after it had been rectifiéd by the further deed, dated 17th September, 1955, 
still failed to-specify the shares of the individual partners. The provision in clause 
20-À read with clause 4 was specific enoügh' to satisfy the requirements of 
section 26-A., But that specific provision was made only on 17th September, 1955, 
l.e., after the. close of the year of account relevant.to the year of assessment. Did 
that satisfy the réquirements of section 26-A to enable the assessee to obtain the 
statutory right of registration in the year of assessment is the question. ` 
In Shaik Mahomed Rowther & Co. v. Commissioner of Income-tax!, the deed was 
executed, on 22nd July, 1949, but it purported to give effect to the dissolution of 
the partnership as on 28th March, 1949. : The principle applicable to constitution 
of partnership as laid down by Rowlatt, J., in: Waddington v. O'Callaghan?, was ex-. 
tended to partnership by a Division Bench of this Court, and it was held that :the 
date of the dissolution was 22nd July, 1949, however the rights inier se the contracting: 
parties were regulated. * Y mE 
In Waddington v. O'Callaghan?, Rowlatt, J., held : 








1. : (1956) 30 LER. 747. 2. (1931) 16 T.O, 187. 
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‘* When people enter into a deed of partsership and say that they are to be partners.as from some 
_date which is prior to the date of the deed, that does not have the effect that they were partners from. 
the beginning of the deed. -You cannot alter the past in that way. What it means is, that they 
begin to be partners at the date of the deed, but then they.are to také the accounts back to the date 
that they mention as from which the deed provides that they shall,be partners. . : 


. The learned counsel for the assessee relied on Commissioner of, Income-tax v. Shan- 
ülal Vrajlal and Chandulal & Co.4. In that case an application for régistration. 
of the firm was made in August, 1951, in respect of the years of account which ran. 
from 2nd November, 1948 to 21st October, 1949 on the basis of a deed of partner- 
ship, dated 26th October,'1950, which itself was beyond the year of account which. 
had ended on 21st October, 1949. The assessees made a second, application on. 
1gth September, 1951 and produced an agreement of that date. which satisfied. 
the requirements of section 26-A of the Act. On these facts the learned Judges allowed 
the application for registration ; they held that even the second application, dated. 
12th September, 1951, which satisfied the requirements of section 26-A of the Act, 
was, enough to grant the registration sought under section 26-A. "This Court has. 
‘not shared the view taken by the Bornbay High Court—see also Dwarakadas v. Com- 
“missioner of Income-tax, Bombay City?, that the requirements of section 26-A are satis- 
fied when the deed of partnership came into existence after the year of account. 
With all respect to the learned Judges of the Bombay High Court we see no reason: 
to depart from the principle that underlay the decision of this Court in Shaik Mohomed 
Rowther. v. Commissioner of lIncome-tax?. =” 

In our opinion, what section 26-A of the Act requires is the factual existence 
in the year of account of an instrument of partnership, which further specifies the 
individual shares of the partners. It is only then that the statutory right of regis- 
tration can be claimed and registration can be granted in the relevant year of assess- 
ment. That test the assessee unfortunately failed to satisfy. There was no doubt 
a deed of partnership in existence in the year of account 1954-1955. But that deed 
itself did not. specify the shares of the individual partners. "The specification of 
shares was only on 17th September, 1955, though that left intact the constitution. 
of the partnership under.the earlier deed, dated 29th March, 1954. The effect 
was that the requirements of section 26-A were satisfied only on 17th September. 
1955, but that was beyond the year of account. That the rectification effected. 
'on 17th September, 1955, governed the rights and liabilities inter se as from 1st April, 
1955, could in no way enlarge their statutory right under section 26-A of the Act. 
As we have already pointed out, for the purpose of section 26-A there was a speci- 
fication of shares only on 17th September, 1955. - : 

The Tribunal, in our opinion, was right in refusing registration in the year’ 
of assessment 1955-1956. We answer the question in the negative and against 
the'assessee. The assessee will pay costs of this reference. ' Counsel’s feé Rs. 250.. 


K.S. °. i 2 —— NS Reference answered. 
. .. IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` | 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Min. Justice RaMA-- 


CHANDRA IYER. Kx air: | 
Syed Mahomed Ali. T (ost s s ore Appellant* , 


a 0. À 3 ks "ed . 3 

M. R. Sundaramurthy and others as x A . Respondents. 
Companies. Act (VII of 1913), sections 397 and 398—Nature of procceedings under—Power to compromise. 
^! Proceedings under sections 397 and 398 of the Indian Companies Act are not like suits between. 
-private, parties which could be compromised in any manner the. parties.may choose to. In such. 
proceedings the interests ofthe company.are paramount and any compromise suggested must be ac- 
ceptable to the Gourt and the mere absence of my formal prayer in the petition 1s no ground fora. 
Court to réfuse'to enquire into’ thé various charges levelled against the directors, if it is convinced that 

‘the compromise is not in the interests of the company. ` jo ^ M 





$ 1 T ~ me 


."l (1957) 31 I.-T.R.'g03.: 
| 2: (1956), 29 LT-R. 903., ... 


3. (1956) go LT-R. 747. l 
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. On Appeal from the Judgment and Order of Mr. Justice Subrahmanyam, 
dated 4th December, 1957 and' passed in exercise of the Ordinary Original 
Civil Jurisdiction in O.P. No. 139 of 1956 and ‘Applications Nos. 2133,.2134, 2179, 
.2196, 2197 and 2198 of 1957. : s ptaee (68 vds 


V.C. Gopalaratnam; L, y. Krishnaswami Ayyar and. Miss Sarojini Bai, for Appellant. 


The Advocate-General (V. K. Tiruvenkatachari), A. Seshachari, A. Srinivasan, 
- .K, Venkatramani, S. B. Mani, The Government Pleader (B. V. Viwanatha Ayyar), 
V. Srinivasan, R. Narayanan and S. Subramania Ayyar, for Respondents... I. 


"The Judgment ef the Court was delivered. by =“ WR qe. Da t. 

Ramachandra Iyer, 7.—This appeal filed’ at the instance of Syed Mahomed Ali, 

.a shareholder, arises from the judgment of Subrahmanyam, J., in O.P. No. 159 of 
1956 giving certain directions under sections 397 and 398 of the Indian Companies 
Act. That petition was filed by Sundaramurthy the first respondent supported by 
.42 shareholders of the Neptune Studios, Ltd., complaining of several prejudicial 
acts and breaches of trust on the part of respondents 2 to 8, the directors, alleging 
-oppression of the minority by them and praying for regulating’ the conduct ‘of the 
company's affairs in future. ‘Neptune Studios, Ltd., which will heréafter bé refér- 
red to.as “the company" is a public limitéd company with’ a subscribed share-capital 
-of Rs. 3,15,000 consisting of 6,150 shares, 4,000 founder-shares of Rs.25 each and 
2,150 ordinary shares of Rs. 100 each. The company owns a studio and an equipment 
for the’ production ‘of cinematograph pictures. The company hires out the premises 
and the'equipment and affords facilities to producers of pictures for monetary consi- 
-deration; The fortunes of the company do not depend on the success or failure of the 
pictures produced by it as it does not itself produce any picture. Such being the 
‘nature of the business of the company there is no scope for loss if its affai.s were 
properly mànaged.. The directors of the company, viz., respondents 2 to 8, were 
interested either as directors or as partners or proprietors in séveral picture-producing 
concerns like the'' Jupiter Pictures (Private) Ltd., Saravanabhava Pictures, 
Manohara Pictures, Unity ‘Pictures and Jyothi Pictures. These producing 
-concerns will hereafter be referred to as the “Jupiter group.” ‘The second respondent 
-who'had interest in more than one concern in the group became a director of the 
conipeny in 1951. In course of time respondents 2 to 8 and their relations'in all 
about ten shareholders acquired and held 3,652 founder shares and 1,098 ordinary 
-shares of the total value of Rs. 20,1100. According to the petitioners, the directors 
“having obtained this large volume of shares misused their position as a result of which 
the company sustained loss'year after year. Although it appears that even before the 
.advent of.the second respondent and his friends on the directorate the, company 
showed loss, the mounting losses in succeeding years after 1951 was a matter of 
concern to the.shareholders. By a resolution of the general body at a meeting held 
- on 25th December, 1956, a committee of five shareholders including Sundaramurthy 
and Syed.Mahomed Ali was appointed to investigate and report about the affairs of 
the company. The committee.submitted its report on 29th January, 1956, wherein 
quite a good number of irregularities and breaches of trust ori the part of the direc- 
tors were mentioned. No action appears to have been taken on the report of the 

. committee. “Thereupon Sundaramurthy with the consent of 42 shareholdérs filed an 
application under sections 397 and 398 of the Indian Companies Act for the regula- 
tion of the future conduct of the company's affairs. In that petition various charges 
-were made against the directors. One of the main charges was that the: directors 
` of the company purporting to give rebate to producers gave a rebate of asum of Rs. 
' 1,395,000 to the Jupiter group whereas for an equal number of pictures produced for 
„outsiders the amount of rebate given was only Rs. 12,800. ` There was thus illegal 
profit of Rs. 1,20,000 made by the.directors to the detriment of the interests of the 
company. The second charge was that he directors have been creating mortgages 
.and charges over the properties of the company in favour of their close relations, 
respondents 9 to 13 With the object of having a “stranglehold” over the co Yy 
"The mortgages were alleged to be fraudulent transactions unsupported by obsidere 
iion. It was further alleged that the accounts of the company were nőt: maintained: 
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properly nor were. they passed at any general body meeting of the shareholders. 
The.accounts were written for about five months in 1955. Besides these charges a 
number of instances of the directors, using their position to the detriment of the com- 
. pany.were pointed out. It was alleged that the directors were paving nominal rents 
for the machinery or the premises of the company used by them in connection with 
the business of the Jupiter. group ; that they. were debiting the company with ex- 
orbitant charges whenever the machinery or other equipment belonging to the, 
Jupiter group were utilised for the purposes of the company ; that the wages of the 
employees working under the Jupiter group were being paid out of the funds of the 
company; unserviceable articles belonging to the Jupiter group were sold to the 
company at high prices, such articles being of no use resulted in.loss ; that the. com- . 
pany's moviola and sound-recording equipment were kept in disrepair and were not 
used while the moviola.belonging to the Jupiter group was being lent to the company 
at an unconscionable rate ofhire. Other charges of a minor nature such as consump- 
tion of electric current, etc., were also made. "The directors were also charged with. 
having closed the main entrance of the compàny at the Adyar Bridge Road and of 
having made an opening to the company's premises through the property of the 
Jupiter group so. that anyone coming into the company must of necessity pass through 
‘their premises. Another charge was that they gained personal advantage by virtue 
of their position as directors in the company by obtaining contracts from the Ceylon 
Theatres, Ltd., Colombo, the benefit of which was taken by the Jupiter group which 
resulted in a loss of profit of about Rs. 1,20,000 to the company. Soon after the 
filing of the petition certain interlocutory applications were also filed. Applica- 
tion No. 1353 of 1956 was filed by Sundaramurthy for the appointment of a receiver. 
Application. No. 1421 of 1956 was filed by him for the purpose of putting up a separate 
entrance to the property ofthe company and to re-open the entrance facing the Adyar 
Bridge Road. The respondents filed counter-affidavits to the applications and 
on 23rd October, 1956, the parties agreed to an interim. order in terms of the 
memorandum of consent filed into the Court. Balakrishna Iyer, J., accepted the 
consent memo. and passed an order directing the existing directors to resign their 
office and also directing the affairs of the company to be managed. by a committee of 
management consisting of three persons from the petitioner's group and two from 
the group of the directors, namely, Sundaramurthy, Syed Mahomed Ali, Natesa 
Mudaliar, Balasubramaniam and S. K. Habibullah, pending disposal of the main 
petition, O.P. No. 159 of 1956. Syed Mahomed Ali was to be the member-in-charge of 
the managemnet having control over the administration, production business, etc. 
It is unnecessary to refer to the other clauses of the order of the learned Judge. 
After this order of Balakrishna Iyer, J., Syed Mahomed Ali got into the manage- 
ment along with the other members of the committee. In the meantime O.P. No. 
159 of 1956 was posted at the preliminary stages for hearing before the Master and 
as there appeared to have been an unanimous desire for a compromise in regard to 
the outstanding disputes, counter-statement on behalf of the respondents was not 
filed and the petition was adjourned from time to time for reporting settlement. 
Syed Mahomed Ali having got into the management began, in the opinion of the 
other members of the committee, to abuse his position and indulge in various acti- 
vities highly detrimental to the interests ofthe company. Whether that was true 
or not, the fact remains that he became unpopular with the remaining four members 
of the committee. Meanwhile proposals for the adjustment of the disputes were 
taking concrete shape. It was stated in the counter-affidavit of the first respondent 
in Applications Nos. 2133 and 2134 of 1957 that the compromise proposals emanated 
from Syed Mahomed Ali himself and that there had been numerous sittings of the 
parties at which there were elaborate discussions. No objections were taken to the 
correctness of this statement by means of any reply affidavit by Syed Mahomed Ali 
and having regard to the other affidavits filed in the case we can take it that Syed 
Mahomed Ali himself sponsored the compromise up to the stage when it became 
clear that hé would not be included in the committee of management proposed to 
be set up under the compromise. This exclusion disappointed Syed Mahomed Ali 
and he filed Applications Nos. 2133 and 2134 of 1957 complaining that the commit- 
teé of management appointed by the High Court as an interim arrangement did not. 
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function properly and that another officer should be appointed to act with him in 
the conduct of the affairs of the company and also praying.for an order restraining 
the other members of the committee from interfering with his management. In the 
affidavit in support of the application he repudiated the compromise which. by then. . 
appears to have taken some shape. The sponsors of the compromise were, however, 

more thorough. They puttbe terms of the compromise in the form of a memorandum 

and circulated it to all the shareholders. Forty of the shareholders signed the memo.. 
of compromise with the result that by including the directors group 50 shareholders 

holding shares to the value of Rs. 2,85,600 supported the compromise. 19 sharehol- 

ders holding shares’ of the value of Rs. 18,900 were neutral and the opposition was 

confined to Syed Mahomed Ali, his brother and one Joseph Pallipat owning shares 

ofthe value of Rs. 10,500 only. Application No. 2179 of 1957wasthen filed by Sunda- 

ramurthy for approving the compromise. Applications Ncs. 2196, 2197 and 2198 of 
1957 were filed by one Joseph Pallipat to come on record as a party in O.P. No. 159 of 
1956, to reject the compromise and to file the report of the committee, dated 29th 
January, 1956. Briefly the terms of the compromise were: (1) that the directors 

should give up their claim to a sum of Rs.1,38,000 entered as a credit in their favour 

in: the company’s accounts by way of rebate; (2) the company was to have no: 
claim whatsoever against respondents 2 to 8 in respect of the various allegations and ` 
the claims made against them in the original petition ; (3) the loan transactions in: 
favour of respondents 9 to 13 should be accepted as genuine ; (4) that the manage- 

ment of the affairs of the company should be vested in a committee of management 

consisting of five members, three to be nominated by the 43 shareholders on the side 

of the petitioner and two to be nominated by the directors and one among the former 

to be the member-in-charge. This committee of management was to function for a 

period of three years at the end of which the management of the affairs of the com- 

pany shall vest in a board of directors to be elected by the shareholders of the com- 

pany. (5) In consideration of the directors’ giving up their claim for rebate all 

agreements betwee the company and the Jupiter group with regard to production 

of films, etc., should stand cancelled. — . S3 


The petition and all the applications including those filed by Syed Mahomed 

Ali were heard by Subrahmanyam, J. The learned Judge did not, however, accept 
the whole of the compromise. He adopted the clauses relating to the deletion of the 
credit of Rs:‘1,38,000 in favour of the Jupiter group in the books of the company and 
exoneration of the directors from all liability in respect of the various allegations and 
claims made against them in the original petition. Herefused to decide the genuine- 
ness of the transactions under which respondents 9 to 13 were claiming to be the 
creditors of the company and left'their claims to be agitated in-a proper suit. He 
-disallowed the provision for management of the affairs of the company by á committee 
but directed the shareholders to elect their directors under the Articles of Association 
‘of the company.at a meeting to be held on 6th January, 1958, but disqualified the 
persons who were directors or partners or proprietors of the various concerns in the 
Jupiter group from standing for election as directors for a period of one yea.’ Provi- 
sion was also made for the retirement of the directors in rotation and also for the 
appointment of a receiver pending the takirig over of the management by the newly 

-elected directors and for thé conduct of the election of the directors. "The applica- . 
tions filed by Joseph Pallipat and Syed Mahomed Ali were dismissed except to the 

-extent of making Joseph Pallipat a party to Application No. 2179'0f 1957. 

Syed Mahomed. Ali feeling ‘aggrieved by the acceptance of the compromise 
‘has filed this appeal against the judgment of the learned Judge. Mr. V. C. Gopala- 
‘ratnam, appearing for the appellant, has criticised strongly the procedure adopted 
by the learned Judge and also the propriety of the disposal of O.P. No.159 of 1956 on 
the basis of the compromise memo. His main complaint was that the serious charges 
which were the subject-matter of the petition have not been investigated but the direc- 
tors were even without any enquiry completely exonerated from any liability tó the 
‘company. There is great forceinthe criticism of the learned advocate for the áppel- 
lant in regard to the.disposal of the petition. No notice was given of the applica- 
„tion to record compromise to Syed Mahomed Ali and his supporters. It'is true that 
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Syed Mahomed Ali, in his applications, repudiated the compromise and those 
applications were also heard along with the main O.P. No.:159 of 1956. But it 
must not be forgotten that Syed Mahomed Ali was constructively a party to thé 
main petition and Sundaramurthy having supported the compromise, he was ihe 
only person who could carry on the petition and notice of the application to record 
the compromise should have been given to him. A singular feature of this case 
is that Sundaramurthy who was one of the committee that investigated and reported 
on 29th January, 1956, on the affairs ofthe company and who solemnly subscribed to 
the petition containing serious charges against the directors made on the basis of the 
committee's report should have agreed to the compromise without any investigation 
of the charges. Nothing is mentioned in his affidavit in support of the compromise 
petition as to"why he:came to an opposite conclusion and agreed to the directors 
being completely exonerated. Such conduct on his part justifies to a-great extent the 
suspicion and criticism that he was actuated by motives other than the welfare of the 
company in supporting the compromise. ‘There is another feature:of the proceed- 
ing which is not the less unfortunate. Although the petition was pending for nearly 
18 months no counter-statement or affidavit was filed by the directors denying the 
serious charges that were made against them. There was no material placed. before 
the Court which would show even prima facie that the charges were not justified. The 
learned Advocate-General has stated from the Bar that the respondents had practi- 
cally prepared. a counter-statement but they did not proceed with the same as there 
were talks for compromise in which even Syed Mahomed Ali participated. 
While we accept that statement it mustbe pointed out that in a matter 
of this kind where the complaint is one of oppression by a powerful 
majority it'was essential that the directors should have filed their counter- 
statement and even tendered some prima facie evidence by affidavit, auditors’ 
report or otherwise to show that there was no substantial basis for the 
charges and that the matter could ‘be disposed of by compromise. The 
omission of the respondents even to deny the charges had given rise to a not wholly, 
unjustified criticism that'the compromise might have been a manceuvre to prevent 
the Court from investigating the state of affairs, Proceedings under sections 397. 
and 398 of the Indian Companies , Act are not like suits between private parties 
which could bé compromised in any manner they choose. The interests ‘of the 
company are paramount. Under section 406, there is jurisdiction in Court to 
ASSESS damages against delinquent directors. In such circumstances the Court’ 
should have given an opportunity to the dissentient shareholders to become parties 
to the petition or should have disposed of the matter’ after due notice’ to them. 
Joseph’ Pallipat sought to come on record in the Original Petition but by some 
mistake the learned Judge did not make him a party to that.petition but merely 
made hima party to the Application. No. 2179 of 1957. As pointed out already, there 
afe certain unsatisfactory features in the management, of the company which re- 
quired explanation. It is rather strange that the company should incur loss year 
after year. Accounts were admittedly not properly kept. Rebates and debits 
required a detailed scrutiny. The charges against the directors were sufficiently 
serious to require an explanation from them at least to provide for safeguards ' 
against future malfeasance, The learned Judge considered that even if the charges , 
were trué the giving up of the credit in their favour by the Jüpiter group to the 
extent of Rs. 1,38,000 was a substantial gain which would warrant the abandon» ` 
ment of any further investigation, We regret that we cannot share that view. "The 
learned Advocate-General argued that sections 397 and 398 should be*worked with . 
a view to make the company function and not to wind it'üp and that if the minority 
which complains of the oppression is satisfied, there is no need to further investi-.. 
gate the matter. We cannot agree. . Both under sections 397 : and 398 the interests ` 
of the company are of paramount importance. and the proceedings should not be ; 
conceived as a mere dispute between, individuals. Any compromise suggested should. 
be acceptable to the Court whose powers are set out in section 402. Even accep- 
ting the argument, the’ compromise which has not been.agreed to by Syed Mahomed 
Ali, one of those represented in the petition, cannot be used to stifle the enquiry 
of the petition in the absence of a finding that the. compromise was entered into 
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bona fide in the interests of the company as a whole. The learned Advocate-General 
réferred to the decision In re Antingen Laboratories, Lid.*, and a passage from Buckley's 
“Company Law”, page 1091, in support of the proposition that a petitioner seeking: 
relief under section 210-of the English Companies Act which. corresponds to section. 
397 of the Indian Companies Act should state in the prayer in clear terms the general: 
nature of the relief sought.whether it be for the appointment of a.director or of some- 
other: kind. ..His contention was that in. the petition the only relief prayed for was 
regulation of the conduct of the.affairs of the company in future and. not in regard. 
to.any action against the director for the alleged malfeasance and misfeasance.. That: 
may be so ;. but the petition contains an elaborate statement of the charges against 
the. directors and: an investigation: into those charges would be necessary even for 
the purpose of regulating the affairs of the company. We do not think that the: 
absence of any formal prayer in the petition under section 397 would entitle the 
Court to refrain from investigating into' the various charges levelled against the 
directors. In.Gower's “Modern Company Law", and edition, at page 513, the scope 
of section 210 of the English Act which corresponds to section 397 of: the. Indian 
Companies Act is discussed and referring to Cohen Report on which the section in 
the English. Act was based the learned author says : 2 odi rta E 
"* that it was the intention that the Court should * have power to impose upon the parties whát-' 
ever settlement the Court considers just and equitable ?. . While recognising that the Court could. 
not be expected in.every case to find and impose a solution it was thought that its discretion must 


be unfettered for it is impossible to lay” down a general guide in the solution of what are pd 
individual cases’ 


Referring to ini decision In re Antingen Laboratories, Ltd.*, the learned author says : 
'* that it has been held that the petitioner cannot just ask 'the Court to exercise its disrecticn 
but must indicate the nature of the relief wanted. This decision though perhaps inevitable seems 
auton” and inconsistent with the intention that the Court should. have power to find and impose 
a solution ”? 
The decision of the English Court was, as pointed’ out by the learned author, the 
result of the procedure of the English High Courts: ; 
“ which was ill adapted for the exercise of the inquisitorial and constructive role thus imposed. 
upon the Court", 
We are not hampered by such rigid technicalities of. procedure and if the minority in 
a company complains of an oppression and disclosed certain grounds .of complaint 
in the petition which are made the basis for the reliefs, we would have that the 
Court should ordinarily investigate the charges. Such investigations may in certain 
casés be necessary even to regulate the future conduct, of the company for providing 
against recurrence of such abuses of power by the majority. We are, therefore, of 
opinion that notwithstanding the omission in the petition to pray for relief against the 
delinquent directors, and enquiry into the charges against them was properly within 
the scope of the petition, Sections 402 and 406 of. the Indian Companies . Act give 
ample jurisdiction to the Court to dispose of the matter in the larger interests of 
the company. The question then is whether it would be in the interest of the company , 
and even of the disappointed minority to set aside the compromise and start an en- 
quiry on the. petition. Mr. V. C. Gopalaratnam has conceded that it was not his 
client's intention that the company should, be wound up. As the learned Advocate- 
General rightly pointed out any order that may be made under section 402. should 
be to facilitate the working rather than the destruction of the company. Discussing 
the nature of the, jurisdiction under the corresponding section of the English, Act,. 
Mr..Gower in his book on “Modern Company Law”, says at page 513 : 
et Nevertheless the section is of undoubted value. Despite the paucity -of reported ‘cases it 
has been extensively and effectively invoked as a threat to induce those in, control to behave 
reasonably towards all interésts and as a weapon in the investor's armoury it will probably always 
prové: morë efficacious when brandished in terrorem than when actually used to strike ”’. 

"Ty regard ‘to the regulation of the füture conduct of the company’s affairs the 
learned Judge’s order would be quite sufficient. The only persons who could be 
dissatisfied with it‘are the persons belonging to Jupiter group who 'aré disqualified. 
from standing for election for one year but they have" ‘gracefully accepted the ‘direc- 
tion. ` The learned Judge has, ‘if we may say so with pasha inade à correct approach, 
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to the question. by considering'the compromise put before him on the merits and 
adopting only such portions of it which were in the interests of the company. We are 
then left with the only question which was pressed before us with great insistence by 
Mr. V. C. Gopalaratnam as to the desirability or expediency of remanding the case 
for disposal after giving an opportunity to the appellant to prove the charges against 
the directors. "Though the charges required investigation, it does not appear that 
any shareholder was anxious to have them investigated. "The directors denied the, 
charges in the counter-affidavits filed by them to the' various interlocutory applica- 
tions. We have already said that a counter-affidavit to the main petition was practi- 
cally ready to be filed but was not filed in view of the unanimous desire for settle- 

ment. Syed Mahomed Ali too was participating in the talks for settlement. He 

had since his appointment in the managing committee, complete access to the 

accounts and other papers of the company. He was familiar with the charges as 
he was one of the committee of shareholders that investigated and made a report to: 
the general: body on 29th January, 1956. He could have, during the pendency of the 
petition, initiated proceedings under section 406 if he really believed in the charges. 
Instead he was willing to compromise and broke off only when it was plain that he 

was not to get a’share in the management. We agree entirely with the learned Judge 
that the opposition. from Syed Mahomed Ali and his small group were actuated by 

personal motives. It is unfortunate that the parties in the case viewed the matter 
as a mere game for getting into power rather than serying the interests of the com- 
pany. This is evident from the fact that immediately after the order of Balakrishna 
Ayyar, J., negotiations were started for settlement and positions of power. The 
conduct of Syed Mahomed Ali in the managing committee appointed under Bala- 
krishna Ayyar, J.’s order does not appear to have satisfied the others. The result 
is that but for the opposition by a small group under Syed Mahomed Ali who un- 
doubtedly is actuated by reasons other than the welfare of the company, ne other 
shareholder wants the proceedings to be continued. There is no;doubt, that rehear- 
ing of the petition at this stage would'only lead to acrimony and bitterness and 
perhaps invest in the hands of Syed Mahomed Ali an increased bargaining power. 
That would lead to an undesirable state of affairs in the working of the company 
and far from the majority oppressing the minority, the minority would become the 
masters of the situation. We consider, therefore, in the circumstances, particularly 
after the order of the learned Judge regulating the future affairs of the company, 
it is inexpedient to start an enquiry into the charges. We cannot, however, sus- 
tain the direction contained in para. 4 of the decretal order (schedule) under which 
the directors are exonerated from all liability in respect of the various allegations 
against them. We delete that clause from the decretal order. In doing so we also 
modify the clause 3 under which respondents 2 to 8 give uptheir claim to 
Rs.1,38,000 by declaring that if at any time proceedings are taken against 
respondents 2 to 8 in respect of the charges mentioned in O.P. No. 159 of 1956, 
their giving up of this claim of Rs. 1,538,000 will not disentitle them from pleading a 
discharge of their liability to the extent of that sum. This right would be 
without prejudice to the right of the company to show, that the, credit entry of 
Rs. 1,38,000 was itself not binding on it;, Subject to these modifications we dismiss 
NE appeal. There will be no order as to costs. C.M.P. No. 523 of 1958 dismissed; 

o costs. | - , ` 
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IN THE HIGH COURT OF JUDICATURE AT: MADRAS. 


A Present :—P. V. RAJAMANNAR, Chief Justice AND MR. Justice RAMACHANDRA 
YER. ; 


State of Madras by ie Secretary, Development Department i is M 
U. r ` ë j s n 
K. N. Padmanabha Iyer and others ^ `` (o.. Respondents. 


~ Constitution of India (1950), Article 226-—Scope of—Administrative order—When can be quashed, . 

Industrial Disputes Act (XIV of 1947), section Mr Reference Jor adjudication of dispute in an industry 
—Closure of industry —Effect. i 

It is no doubt true that an order ofthe Government which is administrative. or : executive in nature 
cannot be quashed by a writ of certiorari, But where the justice of the case calls for interference, if 
by any executive act a quasi-judicialTribunal, like the Industrial Tribunal, is vested with jurisdiction to 
proceed with an adjudication, which could be the subject-matter of a writ of certiorari at a later 
stage, it would be open to the High Court to issue a writ in the nature ofa writ of prohibition prohibi- 
ting the quasi-judicial Tribunal from proceeding with the inquiry in pursuance of the administrative 
order of the Government, if the Court is convinced that the executive act is illegal or ultra vires. 


Though it is true generally that the provisions of the Industrial Disputes Act apply only. to an 
existing industry, the power of the State to make a reference under sectionto of the Act must be deter- 
mined with reference to the'date on which the rights in dispute arise. Hence the machinery‘of the 
Act would be available for working out the rights which had accrued prior to the closure of business. 

Appeal.under clause 15 of the Letters Patent against the order of Mr. Justice 
Govinda Menon, dated 17th December, 1:953 tand made in the ‘exercise of 
Special Original Jurisdiction of the High Court in W.P.No. 163 of 1953, presented to 
the High Court under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records relating to the 'order of reference of the State of Madras the 
Ist respondent therein, dated 28th January, 1953; in G.O Ms. No.397 and to quash 
the same. 


The Additional: Government Reece (K. Veerasami) and K. S. Setty, for, Appel- 


lant, 
V..Tyagarajan, M. A. Pitail and M. A. Srinivasan, for. Respondents, eis 
The Judgment of the Court was delivered by 


Rajamannar, C. T.—This is an appeal against the judgment of Govinda Mehon, J^ 
disposing of an application under Article 226 of the Constitution filed by one K. N; 
Padmanabha Iyer in the following circumstances. The joint family to which the 
said Padmanabha Iyer belonged was running a hotel. called Lakshmi Cafe at 911, 
Mint Street; George Town, Madras. On behalf of the workers of the said cafe the 
Madras City Hotel Workers’ Association put up a number of demands to the manage~ 
ment relating to wages, dearness allowance, holidays, leave facilities, bonus; gratuity, 
provision of room for: taking tiffin, etc. There were attempts at reconciliation by 
the Labour Officer; but the attempts did not'succeed.. On 2nd May, 1952, the ‘pro- 
prietor of the cafe addressed the Labour Officer that owing to a slump in the business 
and high cost of foodstuffs, the business was running at a loss. There was also 
considerable trouble from the workers and therefore hé had decided to close down the 
cafe section of the business from thé 8th May and requested the permission of the 
Labour Officer to do so. Eventually, on ist July, 1952, the business of the cafe was 
closed down. On 28th January, 1953, the Government passed an order G.O. Ms. 
397, Development Department, in and by which in exercise of the powers conferred 
on them by section ro (1) (c) of the Industrial Disputes Act, 1947, they directed the 
industrial dispute which had arisen between the workers and management of the 
Lakshmi Cafe, Madras, to be referred for adjudication to the Industrial Tribunal, 
Madras. In the annexure to the order they gave the list of the items of dispute 
between the parties. "The list is as follows : 


(1) Fixation of scales of wages for different categories of employees. 
(2) Fixation of the quantum of dearness allowance in the place of boarding and lodging. 





* W.A. No. 11 of 1954. 26th March, 1958. 
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(3) Fixation of number of days for sick leave with: wages in a year. 
(4) Fixadon of the quantum of bonus for the years 1947, 1948, 1949, 1950 and 1951. 
(5) Fixation of the quantum of gratuity. i i MEE i 
_ (6) Whether the closure of the hotel in July, 1952 and the discharge of workers are justi- 
fied' and if not, to what relief the discharged workmen are entitled? 7 
Thereupon Padmanabha Iyer, a member of the joint family which was run- 
ning the hotel, filed the petition above referred to under Article 226 of the Constitu- 
tuion for the issue of a writ quashing the order of reference of the first respondent, 
dated 28th January, 1953 and the proceedings before the Industrial Tribunal, Madras, 
in pursuance of the said order of the Government. In the counter-affidavit filed on 
behalf of the Government it was inter alla stated that there was no bona fide closure of 
the business and that the business was actually being conducted. Govinda Menon, J, 
before whom the writ petition came on for hearing, after considering the report of a 
Commissioner who had been specially appointed to find out if the closure was really 
genuine, held that there was a bona fide closure of the business and that the manage- 
ment had not closed down the ‘business with a view to victimise the workmen and 
force them ‘to accept their own.terms. "The learned Judge also took the view that 
in view of his finding that there had been a bona fide closure of the business: in July, 
1952, the order of the Government referring the matter to the Industrial Tribunal in 
January, 1953, when the business was not in existence was bad because on the date 
. of the reference it could not be said that there was a dispute between the workmen 
and the management of the business. He therefore quashed the order of Govern- 
‘ment. The State of Madras is the appellant before us and the learned Additional 
"Government Pleader has challenged the correctness of this view. 


We may mention that at the outset the learned Government Pleader put forth 
a technical objection to the maintainability of the petition under Article 226 to quash 
the order of reference made by the Governrient,' on the ground that such an order 
was administrative in its nature arid'a writ of certiorari would not lie to quash an admi- 
nistrative or executive'act. It canriot'be denied that there is force in this contention. 
But in our opinion this téchnical'objection should not be allowed to prevail so as to 
'deny this Court an opportunity to interfere if the justice of the case calls for such 
interfefence. It is true that an executive act by itself cannot be quashed by a writ of 
certiorari, but if by virtue of such an administrative act a quasi-judicial Tribunal like 
the Industrial Tribunalis vested with jurisdiction to’ proceed with an adjudication 
which certainly will be proper subject-matter of:a writ of certiorari. at a later ‘stage, 
then it. would-be open to this Court, under the-powers conferred’ on it by Article 
226 of the Constitution, to issue a writ in the nature of a writ of prohibition prohi- 
biting the quasi-judicial Tribunal, that is, the Industrial Tribunal, from proceeding 
‘with the enquiry in pursuance of the administrative order of the Government, if 
this Court is convinced ‘that’ the‘ executive act is illegal or ulira vires: ? We, therefore, 
overrule the preliminary objection and shall proceed with the case as if the petitioner 
had prayed for an appropriate writ in the circumstances, that is, a writ of prohibi- 
tion and not a wirt of ceritorari which happened to be mentioned specifically in the 
petition,; though there was an omnibus prayer for the passing of any other order 
which may appear just to this Court in the circumstances. 


On the main point the matter is conclüded by tlie recent decision of the Supreme 
Court.in P.-S. Mills, Lid. v. P. S. Mills Mazdoor Union}.': In that case, it was held by 
the Supreme Court construing a section of the U.P: Industrial Disputes Act corres- 
ponding to section ro of the Industrial Disputes Act, 1947; that the power of the State 
to make a reference must be determined with reference’not to the date on which 
it is made but the date on which the right which is the subject-matter of the dispute 
arises, and the machinery provided under the Act would be available for working 
out the rights which had accrued prior to the dissolution-of the business. In that case 
the reference was made at a time when tlie büsiriess' had Been closed ; but the re- 
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ference was in respect of aclaim which arose when the business. was working. Follow- 
ing that decision we-must hold that the ground: on .which Conds Menon, Sig 
quashed the order of the Government was wrong. ' 


Our attention was drawn to the fact that in the judgment of Venkatarama 
Ayyar, J., who delivered the judgment on behalf of the Supreme Court there is an 
approval of the very judgment: of Govinda Menon, J., against’ which this present 
writ: ‘appeal has been filed. That approval is contained in the following passage: 


“ The’ view therefore expressed in Indian Metal and Metallurgical Gorporation v. "Industrial Tribunal, 
Madras* and K. M. Padmanabha Ayyar v. The State of Madras*, that the industrial dispute to which the 
provisions of the Act apply is only one which arises out of an existing industry is clearly correct: There- 
fore, where the: business-has bcen closed and it is either admitted or found that the closure.is real 
and bona fide, any dispute arising with reference thereto would, as held in K. M. Radmanabha Ayyar v. 
‘State of Madras’, fall outside the purview of the Industrial Disputes, Act. de 
It i is obvious, that this approval cannot certainly mean that they. were approving.of a 
proposition which is opposed to the very decision in that case: It appears to.be 
clear to us that the learned Judge's attention was not drawn to the fact that in the 
case before us, though the reference was made at a time when the.business had been 
closed down, the dispute arose when the industry was in’ Senes) that.is, when thé 
business was running. "a 


Mr. V. Tyagaraja Ayyar appearing for the management drew our attention 
to the fact that oné'of the items referred to by the Government cannot really be said 
to remain after the finding of the learned Judge, Govinda Menon, J., that the closure 
of the business was bona fide. Item 6 as already mentioned, relates to the propriety 
of the closure. We agree with him. The Tribunal will not proceed to adjudicate 
as regards that item of dispute in view of the finding of this Court., Otherwise the 
Industrial Tribunal will have jurisdiction to proceed with the enquiry in accordance 
with the order of the Government. It was represented to us by Mr. Tyagaraja 
Ayyar that some of the other items have since become academic in view of the closure 
of the business, as for instance fixing the number of days for sick leave. That, 
however, will not deprive the Industrial "Tribunal of jurisdiction to proceed with 
the enquiry on the reference. It can be represented to the Tribunal by the manage- 
ment that some of the items have really become academic and have no practical 
significance. 


In the result we allow -the appeal and dismiss. the application filed by the 
management. The Industrial Tribunal will go on with the enquiry and make an 
adjudication having regard to the observations made by us in this onder hee up 
be no order as to costs. : 


R.M. ZEE exem. 7. pA s = Abpea allowed. 
IN THE HIGH COURT OF JUDICATURE AT“MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. Justice RAMAGHAN- 
DRA IYER. 


T.K. Kannappa Gounder, "t ai B ous A 3 Appellant* f g 
v. 1 D x n E ig yoy 
District Forest Officer, Vellore, East, Division and another .. Respondents. 


Constitution df India (1950), Article 14-—Sale f. property by Government . by public qus Government 
if has power. to exclude any person from bidding at such auction. x 


While it is generally true that it is open to the DOE RT to enter into contracts with whomso- 
ever they please and subject to, whatever conditions they may impose, this rule has no application to 
public auctions. In cases of public auction held by the. Government the interest of the public revenue 
and the general public require that there should be no exclusion of bidders. It is true that nó person 
bas a fundamental right to bid at any public auction. But it is the very essence Of a public’ auction 
that it should. be open to the public arid, if an unlimited power of excluding individuals from bidding 
at the auction is recognised, in the authorities it ceases to be a. public auction.. , From the stand point 
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of the individuals so excludéd it'amounts to'à discrimination dgainst them: -It would, however; be 
open to the authorities to impose reasonable conditions regarding ithe qualification ofi biddérs. and the 
"Acceptance of the bid. It. would be open to them to refuse to accept any bid, even, the ‘highest bid, 
on the grourid that the bidder concerned i is an “undesirable one. For example, in forest auctions the 
fact that'à particular person isä poacher ór.is Convicted of offences under the Forest Act may be good 
reasons for refusing to. accept the bid: of sich persón. ;.But-these are’factors that come into 'consi- 
deration after the auction isheld. The authorities have, no, power:to preven P4 one absolutely from 
bidding at an auction before the auction could. take place. "d 


Jagat Singh v. State of. Bihar, A. LR. 1955 ‘Pat. 483 and, Guruswani v Y. | Slate f Moone, (1954) s. c J 
ôy: (1955) 1 S.C.R. 305 : ALR. 41954. S.C. 592, referred: |. aint ps 
_Appeal under clause 15 of the. Letters ` Patent ‘against the Order of 
Mr: Justice Balakrishna Ayyar, dated.20th: January, .1954.and made in the, exércise 
of the Special Original Jurisdiction of the. High, Court in-W.P..No.:4o of 1954 presen- 
‘ted under Article. 226,,0f the. Constitution of India to, issue a writ of certiorari calling 
for the records i in. C., No, 2176 of 1952;idated 7th May, 1953, of: the District Forest 
Officer, Vellore East Division and. of the District, Collector of North ui. Vellore, 
-in-D. No. 12158 of 1953, dated 2jth December, 1953 and quash the same, =, . s « 
awo My Natesan;for- Appellant.. 5: s 00 ones bium usse d SP 
vt The’ ‘Additional ‘Goverintnent Pleader. (K; Vemiaumy for Respondents, 203 
The Ordér of the Court: was deliveréd: by p pe M 


i Ramachandra Der, J- This, i js an “appeal by. one T. K, _Kannappa, Gounder a 
Tret contractor, against, ‘the Judgment. of Balakrishna’ ‘Ayyar, J. in W. P. No. 40 of 
1954, ‘dismissing’ his ‘application for-the issue, of.a writ of certiorari to. quash; the order 
ofthe District: ‘Forest, s Officer, Vellore, East’ "Division. and , of the District; Collector, 
"North Arcot, who decided, to set aside,the ; CMT MESE Daa ai 


“The District:Forest: Officer; ‘Vellore: East; passed an onder stating that the; sippel: 
dant: was, placed i in the.“‘black list”: and that he. would, not -be 'allowed' to "partici- 
-paté in any ""forest.sales.or allowed to;enten irito:any forést.contracts inthe division 
in. future". i, Ehe appellant appealed.ágainst this: order'.to:the ` District Collector 
‘but without success. ‘He then applied tó this Court under Article 226 of the Consti- 
tution, to«quash the: order.of the. District. Forest. Officer‘and“of the‘ Collector.’ . Bala- 
krishna: Ayyar, J: dismissed the: application-holding; that: the order in:question did 
not-offend against: Article 14: of ‘the-Constitution.and that it-was:pérfectly open “to 
‘the authorities: to: ‘give contracts: !to-whomsdever:they: pleased. . We agree with tlie 
“learned Judge that it was a:matter.entirely: for the Government to decide-to. whom 
- they. would sell their propertiés and with whom.they: should:enter into a contract. 
"The!liberty:of the Government: in such matters cannot. be less than that of any: pri- 

“vate. individual. But: Mr.-Natesan appearing: for the“appellant: has’ restricted his 
:case by attacking: the ‘propriety of the-order»placing the’ appellant‘im the:black list 
in so far'as it excluded him from bidding at-public ‘auctions conducted’ by. the forest 
.department::: This ‘aspect of the matter does not! appear. tovhave’ been presented -to 
athe. learned‘ Judge.’ ‘No provision of any statute-or of any rule: under ‘any. statuteé-is 
'shown to us which’ obligesi the forest department'to sell’ the forest produce, ' goods, 
“etci, only‘by public.auction.' :As the writ petition was dismissed in‘limine. we do not 
‘ have the'advantage: of'any counter-affidavit'on behalf of thé respondents. ‘In answer 
‘toa question: from us the learned Additional. Government.Pleader stated). that "there 
‘exists a practice in the forest: department to:sell:forest'goods by public’ auction: "The 
‘question, therefore,'is whether:in aléase' where. publici auction is "held i in regard to 
-sale' of.Government property either:under the:provisions of any: statute; statutory 
rule or otherwise it would be open to the Government. to exclude errtai: persons 
Aeon bidding at such'public auctions. 559 cs -ornat Ponens 


The ledined' advocate for thé appellant’ has réfesiéd to a, décision ‘of the Patia 
High Court in Jagat Singh v. "State of Bihar, in support of his' contentión'that; where 
"a public auction is, held’ it would not Be ‘open to the: authorities holding the | auction 
‘to exclude ‘certain persons from’ bidding." That was a case; Where the right to colléct 
tolls for ferries was leased in public auction.” ' Uhder section 9 of the’ Bengal Ferties 
Act the tolls‘of any public ferry w were to be leased by public auction incase the 
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authority decides not to manage the ferry itself. The petitioner in the case was for- 
bidden by the auctioning authority from bidding at the auction. Under the terms 
of the auction; power was reserved to the auctioning authority.to accept or not to 
accept the highest E bid or any bid. , The learned Judges held that the mere right in the 
auctioning authority to. refuse.to accept the offer. of the highest bidder did not entitle 
it to prevent any person conforming to the terms of the auction from bidding: at any 
public auction conducted by it. "They. observe at’ page 485.1 

) ''** The discretion vested in thè Chairmari to refuse to accept any bid after the auction is held 

i that does not entitle him to anticipate the results of the auction and to prevent persons, who in 

| his wisdom were not-desirable from`-bidding at all”. ^ 

* The decision reported in Guruswami v. State of Mysore}, -was next relied on.“ There 
-the contract for the sale of liquor : was 'auctióned and knocked down in favour of the 
"highest bidder. ‘Another person who' was present at the auction but who did not bid 

/ made an offer of the sum in excess'of the bid to'the officer who accepted the same 
and'granted the licence in his favour ; the result was that the highest bid received 
at the auction was rejected. The Supreme Court held that the” action of the auction- 
ing authority in giving the contract to the second person was wrong as it was con- 
trary to the rules and ran counter to the policy of the Legislature which.did not per- 
mit matters of such consequence to the State Revenue to be dealt with arbitrarily 
and in the secrecy of an office. The decision in Sunderlal Rajnath v. M. B. Staie?, 

, Was next cited as authority for the contention that the appellant as a citizen of India 
'has a right to carry on any occupation or trade or business urider Article 19 (1) (g) 
of the Constitution. We are, however, unable to ‘appreciate how this decision 
can help the appellant. It is clear that the matter can be lodked at from two points 
of view : (1) exclusion of a member of the public from bidding at the’ public auction 
would undoubtedly be detrimental to the public revenue as it not merely prevents 
-the particular individual from making his offer but also leaves the other bidders 
without a rival bidder who by his: participation in the auction would stimulate higher 
‘bids. The interests of public revenue therefore require that there should ordinarily 
be no such exclusion of bidders and (2) in regard to the individual excluded the 
exclusion would have: the effect of preventing him from purchasing and doing a law- 
‘ful trade in the goods and'in discriminating against him in favour of other people. 
.No person can have the fundamental or inherent right to bid at any public auction. 
But the essence of a public auction is that it should be open to the public and if un- 
limited power of exclusion of individuals from sich an auction is recognised the 
auction would cease tobe a public one. ‘It would, however, be open to the autho- 
rities to impose reasonable conditions regarding the receipt and acceptance of bids 
.and thé qualifications of the bidders. An usual provision in most of the auctions 
is that the auctioning authority is not bound to accept the highest or any bid. It 
would, for example be-open to the authority to refuse to accept the bids from parti- 
l -cular individuals who may.be undesirable purchasers or persons convicted of forest 
offences, ;etc., But ‘such considerations come into play after the public. auction 
! is held and. not before. The District Forest Officer in the present case has pre- 
vented. the appellant.absolutely from bidding at auction long before the auctions 
could take place... While we agree with Balakrishna Ayyar, J., that it is open to 
the Government, to enter into contracts with whomsoever. they "please and subject 
to whatever conditions they may impose we are unable to hold that that rule can 
be applied to the case of a public auction held by the Government. In such. cases 
the interests.of the public revenue and of the puhe pedun that there should bei no 
exclusion of bidders...  . i 
The order of the District Forest Officer was passed į in 1953. It is not the case 
that.the appellant was actually, prevented from bidding at any of the public auctions 
"conducted by. the department and indeed he.appears to have come to this Court 
even before.he was actually hurt. We, therefore, do not-think that any writ should 
issue in the circumstances,of the case. , We dismiss the appeal but i in the circums- 
„tances we, make no order’ as to costs. dede usi : 
R.M. |. : CUT Eke ERES Appeal dismissed. 


I. (1953) SG]. 6n: ps 1 SCR. 390 :, . 2 ALR. "gos M.B. 161. 
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IN- THE: HIGH: ‘COURT: OF JUDICATURE. ‘AT MADRAS. | 
Present :—Mr. Justice RAMAOHANDRA IvER. 


Rangaswami Naidu .; ., , ke, ee Petitioner’ 
D eK nr gg. 5e DOR " MERE 


Anguswami Naidu ‘acid p PPh ae ee ^^ Respondents.” 
Civil Procedure:Code;(V of 1908), Order 33, rule 10—Gourt vx du to Government à in suits filed in forma 
^ pauperis -Firsf, sharge—Scope of — Prior encumbrances—If wiped out, F 


-It is now well-settled that the rule that sales of ‘properties by the ‘Government for sealiistion ‘of 
iis dues would discharge prior enumcumberances is confined only to cases where the arrears due is 
publie'revénue for which the property 'is made'a first charge by statute. ‘In cases, however, where 
the amount due to' the’ Government is made recoverable aas if.it were a land revenue, the sale could 
only be subject to prior encumbrances... Hence where.in a.suit in forma pauperis fpr partition of a 
property which was under mortgage, which was not in , dispute, the subject-matter, of the suit is only 
the equity of redemption. Hence when the mortgagee subsequently files a suit and' brings the pro- 
perty. to sale, the Court-fee due to 'thé Government in the earlier partition suit cannot have pre- 


ty 


cedence over the rights of the mortgagee. . i Ry du, 
7 A Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court ‘of the’ Subordiriate Judge of Coimbatore,’ ‘dated 2end 
November, 1955, and made in E. A: No. 426 ¢ of 1955 in LE: P. "No. I4T of. 1954 in 
O.S. No.270£1953. | . RACER, 
T Se „Thyagaraja Ayyar, | for Petitioner, $ 
iM. R: Narayanaswami and the Additional Government Pleader (K. Veeraswani) 
‘for: Eepondesis, à -- ; he, £x : ` 


Thé "Court delivered the following | : wo P er 
| JubewxwT. —This revision petition is filed'at the instance of the decrec-holder 
in a mortgage, suit against the order of the Subordinate, Judge of Coimbatore, ‘in 
E.À. No. 426 of 1955. That was an application for’ the issue ‘of a ‘cheque by the 
,petitioner-decree-holder., The petitioner , obtained a mortgage from the first res- 
pondent and he filed O.S. No..27 of 1953 on the file of the Sub- Court, Coimbatore, 
for.a decree. for the sale of the mortgage properties. A preliminary decree was 
passed, on 6th April, 1953 and the final decree was passed on 15th June, 1954. In 
execution of the. final decree the mortgage. properties were brought to sale and'a 
sum of. Rs. 4,014-5-0 was, put into Court representing ‘the’ proceeds of sale. The 
decree-holder thereafter filed E.A.No. 426 of 195 5; an application fi for the Withdrawal 
of the amount. - The auction- purchaser filed -a memorandum into. Court stating 
that as the Government was taking proceedings, to bring to sale the properties in 
. execution of a decree in their favour for Coürt-fee in’ another suit, it was necessary 
that the dues to.the Government should be paid out of the amount in "Court deposit. 
Notice was given to the. Government Pleader who supported 1 the case of the auction- 
.purchaser and claimed that, the Court-fee due- to the Government should be’ paid 
out of the amount in Court deposit. Before proceeding further, it is necessary to 
state the circumstances under which the Government became entitled to recover 
\Court-fee from the first respondent., "The wife and. children of the first respondent 
filed; a suit, in forma pauperis in O.S. No. 357 | of 1949 for’ partition and’ separate pos- 
, session, ‘of the family - properties including the mortgaged ‘properties. ‘A ‘dectee 
Was, passed. in, their favour and the Court-fee ‘due to. the Government’ were inade 
_ payak ble and. Was, also. made a x on e topenia in that Suit. ‘The learned 


ye tee 


Petition. against. the order of the learned ` Subordinate Se Order ' 43; rule, 1o 


of. the Civil, Procedure Code, ‘states : Soe 
soU "Where the, plaintiff succeeds in the suit, , the Court. ‘shail calculate ihe amount of Courier 
which would have been pad by me puer if he had not been permitted to sue a$ a pauper ; such 
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4 
amount shall beuecoverable by ‘the State}Government from any party' ordered by the decree to pay 
ithe same and shall be a first charge on the : subject-matter of the suit". 


Rule 14 states :— ` y 
“Where an order is made under rule 10, rule 11 or 11-A, the Court shall forthwith cause a copy 
of the decree or order to be forwarded to the Collector who may, without prejudice to any other 
-mode of recovery, recover the amount of Court-fees specified therein from the person or property 
Jiable for the payment as if it were an arrear of land revenué' 
The provisions of rule'i4 'may'not be of much assistarice in this casé as the 
Government have not yet taken stéps to recover ‘the Court-fee payable, ‘The only 
point for, considération ‘is whether Cotirt-fee due to the Government is a first charge 
„on the properties. sold. or whether it would be only a first charge on the subject 
‘matter of the suit in-which the.order for. payment of the Court-fee was made. 
‘may be' noticed that the rhortgage-was long anterior to:the partition suit. It s 
, not contended that the mortgage was not binding on the plaintiffs in the partition 
.suit. Therefore the subject-matter | of the suit can only be the; equity of redernption 
in the properties, that is, the property subject to the mortgage in favour of the 
petitioner. , The charge created i in favour of the Government in respect of Court- 
. fee, due to them in,the partition suit would only be: over the properties subject, to the 
mortgage. The learned . Subórdinate, Judge, overruled this Objections, stating 
that as the mortgage suit ivas filed ` subsequent to the’ passing of the’: “order 
in favour of the Government in the partition suit, the Government would’ not’ be 
bound by the mortgage decree as they were not made parties. Under Order 33, rule 
16, and under thé :tebins of the decree: in 'O;S. No. 357 of 1949, the’ Government 
got only a charge. A charge does not create any interest in the-propertys«It is 
unnecessary to decide the question whether.the Government-was a ,necessary party 
to.the mortgage suit as, even assuming that they were necessary parties, the petitioner 
‘who was the mortgage-decree-hiolder, cannot be deprived of the fruits of his decree. 
"The right of the, ‘Government was Orily. by enforcing ‘their own right in appropriate 
“proceedinigs. ' The law on' the subject in regard to prior and puisne mortgagees 
filing $uits without ‘itnpleading’ cach other’ has been consideréd by a Full Bench'of 
-our High Court in Nagendran v. Lakshmil:: The contention of Mr. Ramaswaini 
-appearing ón, behalf of the Additional Government Pleader is that the right of the 
'Goverriment was paramount and süperior even to that of the mortgagée. ‘He relied 
upon the provisions ‘of Order 33,'rule 10, Civil Procedure Code, as giving: a first 
charge on the ‘property’ itself, and argued: that the rights of thé mortgagee’ would 
only be subordinate " to the rights of the Government’ go far as recovery ‘of Court- 
feé is concerned. , In this connection he relied upon the provisions of ‘Order 33, 
rule i4, Wherein the Government i is ‘authorised 'to recover Court-fee as if it were an 
arrear of lànd: revenue,’ "Itis'now well-settléd that’ the rule that sales'by the Goverii- 
Tüent “for the realisation of i its dues Would discharge prior encumbrances is confined 
-only tó cases Where thé arrear ‘due is public revenue for which the propérty is, ‘made 
first Security. by statutory’ declaration. In cases, Howéver, wHere' the amount due 
/ to the Government is madé recoverable as if it were à ‘and revenue, the sale would 
‘be subject to prior encumbrances: The present case is of the latter variety. The 
‘mortgagee has'a right: of' "priority which he' acquired" on the daté of ‘the mortgage 
andthe’ property, thàt i is left with the 1 mortgagor was only subject to:that riortgage. 
“The charge i in favour of thé Government i can only relate to thé equity of reülémption 
, and’ cannot take’ precedence ¢ over the mortgagee’s right. Learned counsel; appearing 
"for the Govertiment, | ‘then rélied on the decision in Chakravarthi Iyengar v. ’ Garigadhara 
Mudaliar?. That was a case Where a suit'on a mortgage for the sale of mortgaged 
property ` Was "filed i in forma pauperis: : The subject-matter of the suit was the entite 
property, asthe prayer was óne for sale of that property by way of'enforcihg the 
mortgage. The, question - of the Government's right to have’ the first charge % on 
“the property came in for consideration and i it was held that it would be a first charge. 
"That case can have nó ' application to ‘the’ present" one where the claim: was 
‘in respect of the Court-fee due in another suit where the subject-matter ‘was’ ‘only 
the the éqüity of- of. Tédémptión, ” Learned "counsel. referred. to thé: decision in Sankaran 
NUT ML, J. 168: LER jE Mad ^ L 
"m (F.B.)-.^ 
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Nambudripad v.. -Ramaswami :Ayyar!.. That-was' a^ suit! for - recovery" ‘of - ‘amount 
due to the Government towards: répayment of the advance under the Land Improve» 
iment Loans Act. "Under the provisiong of séction 7 ( 1).of the Act, a first, charge 
is;created on thé property itself; "The learned ‘Judges held that.on:a.construction of. 
section .7 of-the Act it was. clear, that. the. rights of the Government ‘were: paramount 
to that of any other encumibrancer. The principle of that decision will have no 
application to a case where liability was created under, Order 33, rule 10 of the 
Civil Procedure: Code, “It was then contended on. behalf. of the: respondent that: 
both the petitioner.: and the respondent ‘having charges on, the property the latter 
would ‘be entitled to a preferential’ payment’ on thé basis of thé rule that as between 
the éreditórs of thé same class, the State'is éntitled tọ ` priority. T, have already 
held the rights of the Government are only « over, the equity of redemption i in the 
property ‘ahd’ tHekeforé subordinate to the rights of the mortgagee. Further a 
charge-holder has no interest in,the property, while a mortgagee has. In this view 
itis unnecessary..to consider: further, the : validity. of thé argument. ««: 


: Lam, therefore, of opiniori that the ‘judgment of the learned Subordinate Judge: 
cannot be sustained: and that’ the 'pétitioner would be “entitled to payment.out of 
ihe'amiount. redliséd'i iri; executióh of , his" "mortgage decree.’ The:, Civil Revision 
Petition is; therefore, allowed , with, Costs against the.. ath Rm 


Tis RM; < E a E e Ea a a E, Petition. allowed. 


i [FULL BENCH.) - ae 
^ IN THE HIGH;COURT"OF JUDICATURE AT'MADRAS." |., 


l PRESENT, :—-Mp..P. ve RAJAMANNAR, | i Chief. Justice. Mr. Justice PANGHAPAKESA: 
AYYAR AND Mr. jusucE RAMACHANDRA: ÁYYAR. - 


‘The Board of. Revenue; Madras. Chief "Controlling Revenue Aüth-- A un 
de cR d T rar EQ S Du an GR e J Td 


KA * i px PE L = Soa nt "e I» E 
atte d ae ste E - fo. + is j os 
Messrs Simpson: ‘ånd McCanechy; Ltd.” LN dico ra ‘Respondent, as 


' Stamp . Act UI of 1899)— Document: whether. leas, or ‘jhorigage—Lease deed - ih a a right of subrogation in, 
favour of the léssee in respect of a morigage discharged. by the lessee by advancing the requisite amount as rent advance, 
~—Document if amounts to a morigage. 

Transfer of Property’ Act (IV of 1882), ‘section 92 " (g)—Subrégalion— Nátüie P MEE 


An agreement as to right of subrogation to the rights of a mortgagee ‘as toniémplatéd inder 
section.92 (3):of.the "Transfer of Property Act is not by itself a. mortgager Hence where under a 
registered lease deed the lessee advances money to his lessor to:pay off a mortgage on the leased: pro- 

rty, which advance i$ tö be adjusted towards.the monthly.rents payable under the lease, the mere 
fact that the léase' deed provides that the ‘lessee shall be ‘subrogated to’ thé rights of the mortgagee 
whose mortgage was redeemed out'of the advance paid)by him: will not make the lease deed a mortgage 
with possession f for purposes of stamp, duty, if the. deed is iw all other respects only:a lease deed.» . + 
. Case referred.to the High Court by: the Board of Revenue, -under section 57 of 
the Stamp Actin, respect of the document, dated 31st. December;^rg59, purporting 
to be a deed of lease between S. Mz Abdul: ‘Jamel '!Sahib;-who! was: described as. = 
lessor and, the „respondent. (lessee): for decision on. the question, yiz.,. i. 


£“ Whéther document-in /Guestion:: is tö be classified as a ‘lease’ or al ‘mortgage with Possession pe 


The Government’ Pleader (B.' Y, Viswanatha Ayjár) on, behalf of the Appliciit, 
‘N. K: Mohdnarangam Pillai ‘and’ NL Ke Pattabhiram, for Respondent, . 


"The Judgment | óf. the, Court : was “delivered Jy ^ us wo SR va 

Rajamannar, C.F: — The question:referred to:us by the Board of: Revenue; ‘Maidras,. 
the Chief ‘Controlling Revenue Authority, in the:State, is. whether the document 
purporting to'be an, indenture. of lease made on 31st December, 1953, annexed to 
the letter of reference i is a lease ora mortgage’ with possession.- -The material portions) 
of the document which’ have a bearing on the question, which falls- s decision are 
as.follóws :— ; TE 


IE 


"t Whereas under deed of: lease, dated; 16th ‘day of Jantary; 1948, xxn by the parties hereto, 
and registered i in the office, of Registrar of Assurances at Madras,.in Book 1, as Document Ne: 196 of, 
——— ———— 


dare (1918) 34 MLJ.. M6 LERI: za Mad. 69i: (46 Drew digi 
s, E Ref. Case No.. ‘agio 1957 u et . ard Match, 1958. j 
35 : 
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1948, the hereditament and premises fully described in the schedule hereto was demised by the lessor 
to, the lessee for a. term of five years which expired with the end of January, 1953.; whereas, with a 
view to discharge subsisting incumbrances on the property the lessor applied to the lessee for an 
advance of Rs. 75,000 agreeing to secure unto the lessee the due repayment of the sum, on the pro- 
perty hereunder described by right of subrogation, and also to grant :a lease: in favour of the lessee 
and the latter consented to grant the advance, interest free, subject to terms and conditions, hereunder 
set out.,, . Kae d " : a ; ` ; i 
Now this Indenturé witnesseth: ` : KR PM RS 
E 1. That in consideration of the sum of Rs. 75,000 the receipt wheréof on or before the date 
of these presents, the lessor hereby acknowledges and from the further payment of the'sarne doth hereby 
acquit the Lessee, the Lessor doth hereby demise.as and by way-of lease unto and to the use of the 
Lessee, the heredjtaments and premises known as “ Badsha Buildings ” bearing No. 22,, in Errabalu. 
Chetty Street, George Town, Madras and more fully described in the schedule hereto, to be held. 
occupied and enjoyed by the Lessee, under terms and conditions hereinafter provided. 

2. That the lease of the premises shall be for a period of ten years commencing from 1st January, 
19544 " ' NS ' s l 

3. That during the currency of the Lease, the Lessee shall pay to the Lessor, a sum of Rs. 1,750 
(Rupees one thousand seven hundred and fifty only) as and by way of rent, month after month, the 
same being payable on or before the 5th day of each calendar month, following that for which, it 
shall accrue due, the first of such’ payment commencing with February, 1954. i 

“4. That the Lessee shall be entitled to withhold from and out of the monthly rent payable as. 
afòresaid, a sum of Rs. 750 (Rupees Seven hundred ahd fifty only) month after month, during the 
currency of the lease and appropriate the same against the liquidation of the sum of Rs. 75,000 ad- 
vanced as aforesaid in hundred monthly instalments during the currency of the lease and after com- 
plete adjustment of Rs. 75,000 the lessee shall pay the agreed rent of Rs. 1,750 per month for the. 
remaining period. . 2x 

5. That the Lesser hereby agrees that the Lessee shall be subrogated to the rights of the mort- 
gagees under thé deeds of mortgage dated 23rd July, 1951, and 27th June, 1953, in favour of M. S. 
Soundararajan and M. Sudarsanam Ayyangar and Sons, respectively redeemed by the Lessee. 

* * * + * * =” * 

Provided always and it is hereby agreed that if the monthly rent hereby reserved or any part 
thereof shall, at any time, remain unpaid for one month after it had been fallen due and payable or 
if any of the covenants on the Lessee’s part are not observed or performed, in the manner provided 
for herein, then in such event the Lessor may re-enter upon the demised premises or any part thereof, 
in the name of the whole, and the tenancy become determined, for the unexpired portion of the lease, 
without prejudice to the Lessor to claim any reparation for the Lessee's breach and without prejudice 
to the rights of the Lessee for the recovery ofall or such portion ofthe advance as may remain unadjust- 
‘ed from the Lessor ’’. . 

The other terms of the document not set out above contain the usual covenants 


as between lessor ‘and lessee. "A » P 

The learned Government Pleader appearing for the referring authority con- 
tended that. in substance this document is a mortgage with possession, the sum se- 
cured being Rs. 75,000. He relied upon the statement in the preamble that the 
lessor. had agreed to secure. unto, the lessee the due. repayment of the sum on the 
property “hereunder described by right of subrogation”, read with clause '5' of 
the document extracted above. In our opinion clause 5 read along with the state- 
ment in the preamble is evidence only of an.agreement such as is contemplated in 
section 92(3) of the Transfer of Property Act which runs thus: - bU 4 

“A person who has advanced to a mortgagor money with which the mortgage has been redeemed 
shall be subrogated to the rights of the mortgagee whose mortgage has been redeemed, if the mort- 
gagor has by a registered instrument agreed that such person shall be subrogated’? f xs 
It was not the, case of the learned Government Pleader that an agreement 
falling under para. 3 of section 92 would by itself be a mortgage. We are unable 
to find in the document any term beyond what is contained in clause 5 which can 
be relied upon as. evidencing a transfer of property to secure an advance. 

There are also other terms of the document which indicate that the document: 
is really a lease and was not intended to be, and is not, a mortgage with possession. 
Clause 4 provides for the discharge of the advance of Rs. 75,600 ‘by monthly ap- 
propriations of sums ‘of Rs. 750 for hundred months. The result contemplated 
is that at the end of hundred months the entire sum advanced would have been dis- 
charged, and as the advance is stated to be interest free, there willbe no amount: 
due from the lessor to the lessee. ' Nevertheless the lessee is entitled to continue and’ 
remain in possession for the remaining twenty months and is liable to pay the full 
rental of. Rs. 1,750 per month for the said period. The learned’ Government 


=y 


^ 
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Pleader was unable to fit in this term into the concept of a mortgage with possession. 
There cannot be a mortgage which subsists. even after the discharge of the entire 
amount advanced: under it. The only way in which the- learned Government 
Pleader tried to explain away this provision is by saying.that from that day onwards 
it would be a lease. There is no warrant either in fact or in law in.support of this 
argument. In the concluding portion of the document where, provision is made for 
default in the ._payment of rent on the -part of the lessee,, though there is: an ex- 
press declaration that the termination of the lease by reason of the default would 
be without prejudice to the rights of the lessee for recovery of such portion of the 
advance which remains with the lessor, it is not expressly declared that the whole 
or portion of the advance remaining due would be secured: on the demised pro- 
perty. Itis true that a person in the position of the lessee in.this case, who. at the 
request of the mortgagor-lessor has advanced to him money which has been utilised 
to redeem the two mortgages, obtains a right to be subrogated to the rights of the 
mortgagee whose mortgage has been redeemed, though it is necessary to have that 
right recognised in an agreement registered. ‘But this consequence is a' legal conse- 
quence flowing out of the provisions of the statute and such an agreement; as we 
have already mentioned, will not ipso facto become à mortgage with or without pos- 
séssion. In our opinion the document in question is not a mortgage with posses- 
sion. ' It purports to be a lease’; but we are constrained to add that it also contains 
a separate agreement for subrogation. 


"The learned Government Pleader then tried to raise the question as to tlie pro- 
per duty leviable on the document assuming it be classified as a lease. ‘That question, 
however, is not the subject matter of the reference and we refuse to go into it. 


Reference answered accordingly. i l 
R.M. » .* Reference answered. 


* 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


_Present :—Mn. P. V. RAJAMANNAR, Chief Justice AnD Mr. Justice RAMA- 
CHANDRA IYER. . . : 


Krishnaswami Gopanna Manradiar and others" | : o Appellants* 
i v. . ' 
J. Gopanna Manradiar and another ^. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 15 (2) (a), proviso 
added by Amendment Act (XXXIV of 1954)—Appeal after coming into force of Amendment and beyond six months 
against order passed before that: date——Delay—1f can be excused. . A vx 


The Assistant Settlement Officer made an order on 21st May, 1954, granting patta to the respon- 
dent. The appellants feeling aggrieved by the order preferred an appeal to the Abolition Tribunal 
on 13th February, 1956, under section 15 (2) of Madras Act XXVI of 1948. Under section 15 (2) as 
it stood before 19th January, 1955, when Amendment Act XXXIV of 1954 came into force the 
tribunal had unlimited ‘discretion to give time for preferring an' appeal. But after the- amendment 
it was limited to granting time for six months. ` : MEN Na ome, "3 

'" Held: The change in procedural law applied to the circumstances prevailing on the date of the 
filing ofthe appeal. On tlie date on which the appellant preferred the appeal :the.power of the Tri- 
bunal to allow further time was limited.to six months. Itis impossible to say that any party has got a. 
vested right to seek the indulgence from a Court to excuse the delay in the presentation of the appeal, 
Accordingly the:appellant cannot rely on section 15 (2) of the Act as it stóod before the Amendment 
had:come into force. s ] pe E E E ` 

'.' On the date when the appeal yas presented the powers which.the Tribunal had of excusing the 
delay in the presentation were those contained in section 15 (2) (a) read with the proviso introduced 
by. the Amending Act (XXXIV of 1954)., The Tribunal cannot invoke a power. which it had at 


one time but which. hàd been taken away from it. 





ER 


$W.A No, 77 of 1957. 207 a Ui vult, goth April, 1958. 


m 
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Appeal under clause 15 of the Letters Patent against the Order of the "Hon'ble 
Mr. Justice Rajagopalan, dated grd April,- -1957 and made-in the ‘exercise of the 
Special Original Jurisdiction of the High Court in W.P. No. 982 of 1956 presented 
under Article 226 of the Constitution of India to issue a writ of certlorari calling for 
the records in- R.A. No. 156 of 1956 including the records relating to I.A. No. 178 
of 1956 on-the file of the Estates Abolition Tribunal, Madurai and quash the Order, 
dated roth August; 1956 and made in the said LA. No. 178 of 1956. - der 


"T. P. Gopalakrishnan, for ‘Appellants. 
.F. Vedantachari and T. Rangaswami joe for rst, Respondent. 
Additional Government Pleader, (K., Veeraswami), for, ond Respondent 


The Judgment ‘of the Court was delivered by: ." ‘ - 


. ` Rajamannar, C.F-—The paint ‘involved in this appeal against the jhidgrient of 
Rajagopalan, J., is very simple. ` The following’ facts suffice to bring out the point : : 

On, 21st May, 1954. the Assistant Settlement Officer made an order gránting 
Patta to the respondent.. ‘The appellants—legal ‘representatives of one Chandra 
-Gopanna, feeling aggrieved by this order had preferred an appeal to the Abolition 
‘Tribunal on the 13th February, 1956 under section, 15 (2). of Act XXVI of 1948. 
Section 15(2) of the Act as it stood on the arst, of. May 1954, the date of the eu 
appealed against ran thus : 


D 


vus 


** Any person deeming himself aggrieved bya deckion ofthe Seitlement Officer under subcsccdón 
(1), may within two months from tlie date of the decision'or such further time as the Tribunal, may 
in its discretion allow, appeal to the nae and.its decision. shall be final and not be liable’ to be 
questioned in any Court, of law.” 


This sub-section was Od amended by Madras Act XXXIV of, 1954 
"which came into force on 19th January, 1955. 'The materiàl portions of the aínend- 
‘nent, for the. purpose of this appeal is the proviso to sub-section 2 (a) namely : 

“Provided that the T may in its discretion, allow further time not exceeding six months 
for the filing of any such appeal 
It is therefore clear that on the date on which the appellants preferred the appeal to 
‘the Abolition ‘Tribunal, section 15 (2) contained the proviso, which had been added 
by. the amendment in 1954. under which the power o£ the, Tribunal to allow further 
‘time in its discretion was limited to six' months. In spite of the objection’ raised 
-on behalf of the respondent before us the Tribunal held that it had ‘jurisdiction ` to 
«condone the delay in the presentation of the appeal even though more than six months 
‘had elapsed since the date of the order and also held on the merits that the ap- 
-pellants had made out a case for condonation of the delay. By its order, dated roth 
-August, 1956 the Tribunal directed that the delay miay bé excüsed and the further 
shearing of the appeal be: proceeded with. , To quash this order and to direct the 
issue of a writ of certiorari the respondent. applied. under Article 226 of the Consti- 
-tution in W.P. No. 982 of 1956. -Rajagopalan, J., who heard and disposed -of the 
-petition allowed it and set aside the order of the Tribunal dated roth August,+1956 
-as having been passed in excess of the jurisdiction vested in it. The learned Judge 
‘took the view that the statutory. provision regulating the jurisdiction of the Tribunal 
:to condone delays in preferring appeals. to it on the date when the responderits 2 
‘to 4 preferred the appeal was section 15 (2) (a) and amended by Act XXXIV of 1954 
and that limited. the jurisdiction of the Tribunal to six months. The. change in 
-thé procedural. law applied to circumstances prevailing on the date of the filing of 
the appeal. He upheld. the objection raised by the: respondent. TEE 


- [t was contended. by. Mi.. Gopalakrishnan on behalf of. the drin 
that the party who felt aggrieved by the order, dated 21st May, 1954 had 
a vested right to take advantage of the provisions of section 15(2) as it stood on that 
date, 21st May, 19545. that is tó say, before the Amended Act’ came into force ; and: 
as that provision “gave unlimited jurisdiction. to the Tribunal to allow an: appeal 
to be admitted. even after the expiry of two months after the decision, the learned 
Judge was.wrong in holding that the Tribunal’s power was restricted to. six months. 
"The fallaty of this argument, in our opinion, is to treat a’ vested right ‘of’ ‘appeal 
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and an opportunity to avail onself of the discretionary. power of.a Tribunal or Court 
to extend the time for presentation of an appeal as standing on the same footing. 
While one can understand a right of appeal to a superior Tribunal from the order 
of an inferior Tribunal as a vested right itis 'impossiblé to say and no authority 
‘has been cited'in support 'of the proposition that any party has got a vested right. 
-to‘séek ‘the ‘indulgence from à Court to, excuse the ‘delay iri' the’ presentation of an 
‘appeal:- If this be so, we fail-to see how the appellants can rely upon the'pro- 
visions of section 15(2) as it stood before the amendment to the appeal which 
was filed long after the amendment had. come into force. . 


el ae Another way of looking at the question is from the point of view of the Tribunal. 
The Tribunal is a body with limited authority whicli has been conferred on it by the 
Statute. At any given point of time, it can only exercise such powers as it has under 
the Statute under which it is functioning. , On the date when the appeal was presen- 
‘téd by the appellants before it the powers which it had of éxcüsing the delay in the 
presentation were those contained in section 15.(2) (a) read with the proviso in- 
troduced by the Amending Act XXXIV of. 1954., The Tribunal cánnot invoke 
power which it had at one time but which had been taken away from it. It cannot 
certainly exercise a power which was no.longer subsisting init. | ^ .  . . 
We agree with the reasoning:and conclusion of the learned Judge and dismiss 
the appeal with costs. Advocate’s fee Rs.:100, «5,557 ws IX MP 
EIC eS Fa eic 1.55 Appeal disinisséd. 
atu vun soa IEUPE BENGE]. o agi ie 
_ IN THE HIGH COURT OF. JUDICATURE. AT. MADRAS.. 
** ' PRESENT/:— Mn. P. V. RAJAMANNAR, ‘Chief Justice, MR. Jusrióg' RAMACHAN- 


‘DRA TveR'AND MR. Justice SUBRAHMANYAM. 


DESDE ET 


"The Chief Controlling Revenue “Authority, Madras... " l vo, Applicant. 
"MrszBágyalekshnii Krishnan: ' "En ov 2 at Respondent. Co^ 


Pale 48s dia T us elut a MCN "o 
Stamp Act (H of 1899), Schedule I-A (Madras), Article 49 (1) and Article 19— Lessee for a term of a mill, 
‘surrendering the rights for the unexpiréd period of lease —Document also purports to. transfer the assets and lia- 
‘bilities belonging to the lesse in the business'carried or in the leasehold: mill—Composite document—If a mere 

"surrender. or: a conveyance. . ED v hat a EK : 

- i Where'a document in addition to'a recital that as the lessee of a factory is unable to continue 
the lease to the full term of the lease period and by the mutual consent of the lessee: and the lessor 
the lease is terminated and the lease-hold factory is surrendered to the lessor, also recites that the 
entire assets and liabilities of the factory is transferred to the lessor,it is a composite document amount- 
ing to both,a,surrender of the lease and a conveyance of the movables.’ Hence such a document. 

‘will attract the stamp duty both. under, Article 49 and Article 19 of the First Schedule to the Stamp 
"Act. ‘The fact that the movables were enjoyed by the lessee with the lease hold premises or the assets. 
and liabilities arose in relation to the business that was carried on in the premises does not make any 
difference so long as the movables transferred were the, property of the lessee independent of the 
lease and. a transfer of the title in them was necessary: to make them the property of the lessor.. 

: Case referred under section 57 of the Stamp Act by the Chief Controlling Re- 
venué ‘Authority, Madras, on the question relating to the’ proper stamp duty payable 
on the Document P. No. 22 of 1955, dated 26th December, 1954.and referred to in the 

„order, dated 26th March, 1955 of the Joint Sub-Registrar IV, Coimbatore, in pur- 

“suance of the order of the High Court, dated. rigth November, 1956 and made in the 

. exercise of its Special-Original Jurisdiction in W.P. No.:948 of 1955ipresented under 
Article 226 of the Constitution of India to call for the records relating to the stamp 
duty payable on the Document P. No. 22 of 1955, dated 26th December, 1954 and 

referred to.in the order dated 26th March, 1955 of the Joint Sub-Registrar IV, 
; Coimbatore, and confirmed. by.the Board of Revenue, Madras, in its proceedings 
B.P.R.T, "5667, dated 7th November; 1955, and issue a writ of mandamus directing 

“the Board of Revenue, Madras; to refer the question of-stamp duty leviable on the 

said document, dated 26th December, 1954, under section 57 of the Stamp Act. | 








10" ^k Clase Referred No. 24 of 1957. mos * and’ Maj, ‘i958. 
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The Government Pleader (B. V. Viswanatha Ayyar), for Applicant. 
G. Ri Fagadisan and T. S. Srinivasan, for Respondent. — : Tosca 
The Judgment of the Court was delivered. by - 


Ramachandra Iyer, 3,—This i is a reference under section 57 of the Indian Stamp 

Act. The question referred to this Court relates to the construction of the document, 

. dated 26th December, 1954, executed by Chokkalingam Chettiar in | favour. of the 
respondent Mrs. Bagyalakshmi Krishnan and that is 


** Whether the document is only a surrender of lease ‘as it purports to be but also a conveyance 
of movable assets and liabilities of the lessee’s factory for a consideration of Rs. 1,45,837-3-1 and the 
document therefore falls within Articlés 49 (b) and 18 of Schedule I-A of the Stamp Act and be . 
stamped as such”’. 

The respondent’ granted a lease of certain immovable properties with structures 
thereon and machinery known as ‘Vijayakumar Ginning Factory’ at Peelamedu, 
Coimbatore, by a document, dated 5th December, 1949, in favour of Chokkalingam 
Chettiar, for a period of ro years commencing from Ist April,1g49. Under its 
terms. the lessee was to pay the lessor a premium of Rs. 1,00,000 which ‘sum 
‘together with interest thereon.at 4 per'cent. per annum was to be adjusted. tyery 
year by giving credit a sum of Rs.’ 10,000 therefrom and thé interest thereon in the 
rent payable every year. ‘The lessee covenanted to yield up' the demised property 
on the termination of the tenancy with advantagés thereto and the fixtures which 
existed on the date of the demise other than the trade or tenants' fixtures removable 
by the lessee. 


It appears that the Ginning fáctory was worked by a firm of partners, the lessee 
being the managing partner and the lessor being one of the partners. Chokkalingam 
Chettiar became indebted to the firm in a large sum of money. On 26th Dec- 
ember, 1954, Chokkalingam Chettiar executed.a document styled deed of : cancella- 
tion and surrender of lease in favour of Mrs. Bagyalakshmi the lessor and that is the 
subject-matter of this reference. That bore a stamp of Rs. 15 evidently under Arti- 
cle 49 of Schedule I-A of the Stamp Act. The document first refers to the lease 
deed, dated 5th December,1949 and then proceeds to state that thelessee was unable to 
«continue the lease to the full term of the lease period, that both the lessor and essee 
agreed to terminate the lease, that in Consideration of Rs. 1,45,837-3-1 ‘undertaken. to 
be paid by the lessor on behalf of the lessee to the firm in respect of his liability. the 
lessee agreed to relinquish all claims and rights as lessee under the registered. deed 
of lease, dated 5th December, 1949 and,cancel the same completely. Wen. „cancel: 
lation is also accepted and agreed to by the lessor. He then goes on to say: 

' *Héreaftér by reason of this deed of cancellation the aforementioned regisieréd deed’ of iege 
dated 5th December, 1949 shall cease to operate and will not have any effect as and from this 
‘date and the lessor. is entitled “henceforth ,to the undermentioned leasehold property with: ‘its 
-entire assets, both’ movable and immovable, including’ the yarn security deposit. sum of Rs.’500 
(N:S. certificaté) standing in the name of the lessee absolutely and free of any claim or right on 
the part of the’ lessee who has also today surrendered possession to, the lessor of the entire leasehold 
‘and liabilities as they stand today and as disclosed in the accounts of the leasehold factory arid as 
specified and outlined in the table attached to the schedule ‘hereunder, including all articles, 
machinery, motor press, stock on hand, . furniture, live-stock, Hessien. cloth, gunny bags, cycle, 
-etc. The lessor is further bound and hereby. undertakes to assign, if so, required, in favour of the 
'Jossor and at lessor’s expense all debts including dectees, and shares, motor cars, ' factory licence, 
ctc.. as and when rëquired. a 
Then follows certain covenants in regard to' the liability of. the lessee for undisclosed 
debts and arrears of tax and the liability of the lessor in regard to futuré commit- 
ments, and taxés and the right of the lessee to obtain’ refund of tax if' any relating 

‘to the period for which he was liable. "The document then proceeds to state ' 

« thatboth the lessor and lessee hereby agree that ‘each is not liable to the other in any 'manner 
"in regard to any rights or' obligations arising under the lease deed dated 5th December, 1949, which 
zstands hereby mutually cancelled as and/from this date. ‘In view of the consideration paid.by the 
.lessor to the lessee as specified and under this document the lessee has no further claim against the 


lessor either by way ofrefund in respect of deposit paid by himon the lease deed, dated 5th December, 
1949, or to any compensation for the cancellation of the lease during the middle of the, term." SAN 


1 


"The document then séts out the demised. property which was surrendered and the 
-details of the assets and liabilities which were transferred to the lessor. - The movables 
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and outstandings which included book debts, decrees, etc., ' are valued at . 
Rs. 2,57,310-1-1. This sum includes a liability of Rs. 1,24,365-4-3 of Mrs. Bagya- 
lakshmi the lessor, to the lessee. The liabilities are valued at Rs. 1,11,472-14-0. 
Deducting:the value of the liability from that of the assets a sum of Rs. 1,45,837-3-1 
is arrived at, which represents the consideration agreed to be paid by Mrs. Bagya- 
lakshmi to the lessee. When the referencé came up for hearing before us there 
was a doubt whether the liability of Mrs. Bagyalakshmi to the extent of Rs. 
1,24,365-4-3 included her liability in respect of the premium deposit made by 
the lessee. . We directed the respondent to file an affidavit in: regard to it. An 
affidavit has now been filed by Mrs: Bagyalakshmi from which it is clear that the 
sum of Rs. 1,24,365-4-3 does not include the unexhausted premium deposit. 


'The deed was stamped under Article 49 of Schedule I-A asa surrender of the 
lease and a düty of Rs. 15,was paid. When the document was presented for regis- 
tration, it was registered as a pending document and the question of the proper stamp 
was referred to the District Registrar, Coimbatore, for adjudication. "That Officer 
held: that the document, in addition to its being a surrender, was a ‘conveyance of 
movables, namely the assets and liabilities of the factory for a consideration of Rs. 

1,45,937-3-1 and that it was liable for a duty both as a surrender of a lease and also 
as a conveyance and that the duty of Rs. 4,395 was payable thereon. Therefore he 
called upon the respondent to pay the deficit stamp of Rs. 4380. The respondent 
appealed to the Board of Revenue against the order but without success. Thereupon 
he filed a petition under Article 226 of the Constitution, W.P. No. 948 of 1955, in this 
Court to direct the petitioner to refer the question of the proper stamp duty paya- 
ble on the document under section 57 and this ot by, its order, dated 1gth 
November, 1956, ' directed such reference. | 


The question is whether the docurnent, dated 26th December, 1954, issa mere 
surrender of a lease as contended by the respondent or'a composite one, a surrender- 
of lease and a conveyance of movables, as.contended by the Chiéf Controlling Reve-: 
nue authority. That it operates as a surrender of a lease is admitted by both parties. 
Under its terms the lessor was to rétain the entire balance of the premium and the 
lessee gave up his right to the same. The amount outstanding on this account has 
not however been disclosed in the document but it is clear from the affidavit filed by 
the respondent that it was not included in the liability of Mrs. Bagyalakshmi to the 
lessee which. was mentioned as Rs. 1,24,365-4-9. Eè facie the document ‘also 
purports to transfer the assets and libilities belonging to the lessee in addition to the 
surrender of the leasehold premises. It is well-settled that the substance of the transac- 
tion and not merely the language in.which the draftsman put it should be the guid- 
ing factor in the determination of the proper stamp duty. A conveyance is liable to 
stamp duty under Article 19 of Schedule I-A of the Samp Act. A conveyance has 
been defined under section 2 (10) as 

“inclading the conveyance on salé and other instrument by which property, w. whether movable 
or immovable, ‘is transferred inter vivos arid which i is not otherwise specifically provided for by, Sche- 
dule I or I-A.” 

Under the decument the € in the shape of movable asséts and outstandings 
together with the liabilities are transferred for a price which was arrived at on a due 
valuation of the assets and liabilities. ‘That there isa present transfer of the movables 
and outstandings is clear from the recital that the lessor was “entitled henceforth” to 
them absolutely and free of any claim or right ori the part of the lessee., Although an 
attempt has been made to camouflage the nature of the transaction by making up the 
surrender of the leasehold premises with the transfer of, the ‘movables, it is evident on 
a reference to the lease deed, dated 5th December, 1949, that the latter were not part 
of or accessory to the leasehold. They belonged to Chokkalingam Chettiar and 
he intended to convey the title in them to Mrs. Bagyalakshmi. "The transfer of such 
movables and outstandings cannot be achieved by a mere surrender which assumes 
a pre-existing interest in the surrenderee. The document therefore intends a dual 
effect namely the surrender of the lease evidenced by the document.of.5th Decem- 
ber, 1949 and a transfer of the assets and liabilities. ‘The covenants.containied -in the 
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. document emphasise the transfer of the assets by and from the date of the document. 
The fact that the movables were enjoyed by the lessee with the leasehold premises 
or that the assets and liabilities arose in relation'to the business,which. he did cannot 
disguise the fact.that such movables and outstandings were the property of the lessee 
independent of the lease and.a transfer of the. title was necessary and intended for 
making them the property of the lessee. In Sahavanidhi (Virüdhunagar) Ltd. v. Subrah+ 
manya Nadar1,there was a scheme of arrangement under section 153-A of the Companies: 

. Act by which, the Official. Liquidators were to transfer the assets and liabilities ‘to 
another limited Company which was to float a number of joint.stock. companies for 
taking over the assets and liabilities of the company in liquidation.: In accordance 
with the scheme there was a transfer of the assets and liabilities and, question arose 
whether the deeds of transfer.of the assets and liabilities were to be treated as conve- 
yarices or mere vouchers passed’ by the parties in token of their having carried out. 
the terms of the Court's order. The'learned Judges held that the documents ex facie 
purported to transfer movable’ propérty in. the shape of book debts and ‘promissory 
notes and the consideration ‘for’ such 'transfér' being. partly. in the shape of cash pay- 
ment and partly ii the shape of covenants, entered into by the ‘transferee, the 
document should be deemed to þe, a conveyance and liable to stamp duty as such, 


The learned ' Judges observed : 


eae J 


-’ he question is not whether these arrangements could not be. effected. otherwise than by the 
execution of a document like: Exhibit, A-2, but is, whether, when'a document like Exhibit ‘A-2, lias 
been duly-executed, it is a conveyance as defined by section 2, clause. (10) ahd Article 23 of- the Statip- 
Act.. The, position. is the same with reference to the document referréd to. as. A-3'which admittedly 
goes further than the Court's order and embodies as part, of the bargain between the parties terms and 
conditions which are not found in the Court's order '....'*We are therefore of opinion that these 


two documents fall within Article 43 of the Schedule I and are to be;stamped as such '. ' 7 
The learned counsel for the respondent contended that the transfer of the assets. 
and liabilities was really part of the bargain of surrender and that the . principal! 'tran- 
saction being the surrender of a lease.stamp was leviable only under-Article ‘49. He 
referred in this connection to.thé decision in In ré Dhampur Sugar Mills, where it was 
held that a provision;in an agreement by a Company for compensation to be paid to 
the Managing Agent on. the happening of one of the events. specified therein-was a. 
term ofthe managing agency agreement, and cannot be treated'as a séparate contract 
of indemnity "when there was no séparàte. consideration for it;: It was not a distinct 
matteribut part and; parcel of the agreement as a:whole.. We have.already pointed 
out that the movables and outstandings were-not'the subject-matter of the lease by the 
respondent;to Chokkalingam but were: the property of the latter. The transfer of 
such movables and outstandings cannot be-a-part.of the transaction: of surrender. 
On the. other hand the. movables and the outstandings are separately valued and 
consideration is paid by the lessor for obtaining the'trànsfer under the document. 
In: Civil reference under section 46 of the Stamp Act, 18793. it was held ‘thatan ‘instru- 
ment which was in terms a conveyance of the property at an agreed: value! was a 
sale of such property at that price and the circumstance that the transaction was 
part of a larger transáction.could not alter the.character of the instrument...’ 

' The learned advocate for the respondent then referred to the clause ih the 
agreement wherein the lessee undertook to assign if,so.required in favour of the lessor 
at lessor’s expenses all debts, etc,, as and when required and contended that there was. 
no transfer by virtue of the document which should be treated as a mere agreement. 
We are unable:to agree with this contention. The document.in terms purported to 
convey the. property and the clause referred to is nothing more than the usual 
assurance that is generally given by the vendor to. the vendee to, further implement 
the conveyance. We are therefore.of opinion that the ‘document, :dated 26th 
December, 1954, was intended to operate both as a surrender of the lease and also as 
à Conveyance of the movables and that.it is liable to.stamp duty under both heads, ` 
namely, Articles 49 (b) and 18 of, the, Schedule .I-A of the; Stamp Act:, Reference 
answered accordingly. . ^... Coie Sea ee CN MMC CEN 
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1. (1950 LJ. tarb 0t 0 $70 7l. i Y : i : f 
22. AVR "1996 AH. "i 243 E m o tuom E rod 





H 


DEL 


sw 


II]; f | NAVANEETHASWARASWAMI'DEVASTHANAM 0... SWAMINATHA PILLAI da 28x 


NEL TEM TP [FULL BENCH] ;. 5s c "diss 


RM IN “THE: HIGH COURT OF JUDICATURE AT MADRAS, met 
- 1) PRESENT : Mri! JUSTICE. RAJAGOPALAN, MR. Joena BALAKRISHNA" 'AYYAR 


: AND Mr. -Jstice! BASHEER AumwED'SavEED. :|i cele s 00 yr a one tut 
Sri I Nevene Hi warawan ‘Devasthanam; 'Sikkil; represented by iv? Pt 
vits Executive Officer: UA Vele Hi Qa 4o tos 5, Appellant M 
sod IX ARE Set)! qt) ute oye WIS Hir: ote ns ry, T MOT Ss 
Py 'Swaminatha ‘Pillai’ DE ANI EEE Mis Ta + Respondent Me 


" ' Madras Estates’ Land Act - i ion] ‘section 6(: "m and section 8 45) Scope "Mo a PONE REN 
ing beyond' twelvé years specified under sectioh—Tenant-—If could claim occuparicy rights. . 


:., Where before 31st, October, 1936, a landholder has granted a lease of land situate ina silii 
referred to in section 8(5) of the Madras Estates Land'Actfor a termi which runs beyond 31st October, 
1948; viz., twelve years, the! férms of-thé'lease remáih'iri fórce'eveh after 31st October; 1948 and the 
lease does not'stand'determined by. reason:of section 8(5) and. thé lessee does not become a ryot and 
get Occupancy rights.under section 6 (1) of the Act;. The period of twẹelve:years referred to in the 
sub-section applies only to, the right. | of the landholder to enter. info agreements on süch terms as he 
chooses during that period. It does not ' mean that, thé "agreement i so entéred" into ‘works ' itself 
out within ‘that period of twelve! yea. roads it. Tab be am ea 


1” ‘Navaneethaswaraswami: ‘Devasthanii: vA ‘Ganiapathi;: (1955). 4 M: LJ: 112; approved.: cory ae 
U Seshayya v. Miresimbaclirjulij Cigs} iM LJ! 439°! TER (1955)Maa. M11515 ‘observation held 
pos . af dva Jet Ex brag tating vj wt 


' * Appeal against thé Deciteiof the District Gourt»of East: Tanjore at Naga- 
pattindm, ‘dated 27th ‘March; 1950 and passed in«O.Sc No; 25:0f 1949: pede a 
dur “GOR. Fagadisan; for Appellant. bei tet. 000: Fo eto ME phun 
TOSS " Kuppuswamy Zyyary:R;' G. Rajan arid. Se Thyagerg Ayyar, for. Respondent, 
"When'the casé caine up: for: raring before Panchapakesa: Ayyat, Js ne made 

hë é following. order “of 5:0 mne eab dade ad oa soe n 


' REFERENCE: :—Theśe are two ‘éénvibetedl appeals filed by. Sti Navarieethaswatat 
swami ‘Devasthanam, represented by its Executive ‘Officer; Against: ‘the’ judgment: and 
decreés of the District Judge of East Tanjore'i in O.S. Nos. . 24 and.35 of 1949." O; S.No. 
24 of, 1949 was a suit filed'by the: Devasthariami! "against one’ Sriritvasa ‘Naidu fo?'re- 
covery of j Possession c of, the suit lands,’medsuring 39 'acrés; 55 cents of wet, along: "with 
arrears of rent amounting to Rs. 1,694. © The’ ; allegations i in thé’ plaint' was that" the 
lands were leased out to the défendant under a‘registered lease' deed; the original of 
Exhibit A-9, ‘dated 31st July, 1946, for à period‘ of three'years. "The defendant was 
bourid to’ pay) rént at the ratés specified in‘ that lease and-to surrender’ possession of ‘the 
suit lands oit 1 5th’ April; 1949. He not only failed to pay à portion’ of the rent of 280 
kalams of paddy and Rs. 30 for straw per, year but also refused to surrérider possessioti 
on 15th April, 1949, despite a notice dated 29th March, 1949; calling upon him'to pay 
up the arrears and surrender possession. t Heset up frivolous contentions that he was 
entitled:to permanent rights of:occupancy in the suit.lands; under section 6 (1) of the 
Estates Land Actas amended in 1936. ‘The plaintiff contended.that section 6 (1) of 
the Estates Land Act would not help the defendant, in view of.the concession given to 
landholders’ under:section: 8 (5) of the Estates Iland'Act. .. His contention was that 
under section 8 (5) he could-lease out, as he pleased, these lands‘regarding which he 
had got; in 1917, a;/final decree of a competent Civil:.Court establishing that: the 
tenant had: no. occupancy rights in.the lands, as no'tenantihad acquired. any occu- 
pancy rights in the lands before the commericement:.of ‘the Madras: Estates Land 
(Third Améndment) Act of 1936, he urged thatevenif the village: of Sellur, in which 
the lands were situated was an estate and the lands-were-not private lands, asthe coris 
tended, but ryoti lands, still he, could, for a period of twelve years from -the .Com« 
mencement | of Madras Estates Land (Third Amendment) Act of 1936 ‘that is till gist 
October, 1948, as: “specifically mentioned i in,section 8 (5) lease out, the lands to” ‘any 
one he liked, on any, terms he liked, for 99, years of, any ‘other period ‘he liked, ‘and 
that, during, ‘the period of such, lease for .99 years, or'any other period he liked, he 
would be entitled to collect tlie ferit ‘stipulated i in the lease, ; and ‘would not be bound 
by section 25 of the Estates Land Act restricting the Tent to the raté prevailing for 
similar lands with. „similar advantages , in the esmibenthood or such. rate as ‘the 
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Collector might on application. décide to bé fair and equitable. The learned 

District Judge held, after. discussing. the evidence, that the village of Sellur was 
an estate. within the: meaning of the Estates Land Act, as amended in 1936,: that 
the lands in the village, including the suit lands, were ryoti lands, that the:defen- 
dant, who had been let into. possession of the suit lands under Exhibit A-9, a/lease 
which extended upto 31st July, 1949, that is for a period beyond 1st November, 1948, 

had acquired permanent rights of occupancy in the suit lands, and could not be, 
evicted or. dirdcted to deliver back possession ; and that even a suit for the arrears 
of rent, would lie only in the revenue Court. In that view, he. dismissed the, suit 
with costs. ane plaint has filed A.S. Pe 559 of 1950 against that dismissal.. 


in 1936. The r aiai contended that, under section 8 (5) of the Estates. Land Act, 
he could let out the lands to anybody he liked, on whatever terms he liked, not. only 
during the period of 12 years mentioned in section 8 (5),. which ended admittedly 
on gist October, 1948, but could also during that period, give..any lease to any one 
for-g9 years, or any other period he liked, stipulating, for. ,any rent he liked,, even 
if the village of Sellur in which the suit lands were situated was an estate under the 
Estates;Land Act and the suit lands were not private lands but ryoti lands.. The 
learned District Judge, after discussing the entire evidence, held that the "village 
of Sellur was an estate! within the meaning of the Estates Land Act, as amended 
in. 1936, that the.suit,lands were ryoti, lands, and that the. defendant, who had been 
let into possession on agth July, 1946,, under the original of. ‘Exhibit A-10, and had 
. continued in, possession as a tenant under the lease till 29th July, 1949, beyond the 
12 years’ period mentioned in section 8 (5), had acquired occupancy rights in the 
suit lands, and could not be evicted-or.directed to surrender’ possession ; and that 
even. the arrears of rent, due, fram him, could only be sued for ina revenue Court. 
In that view, he. dismissed, that suit with costs. A.S. No. 550 of 1950 has been. filed 
against that dismissal. 


' I have-perused ae entire recone and heard Mr. G. R: docu for the. Sipe 
lant in both the appeals, and Messrs. T. S. Kuppuswami Ayyar and S. Thyagarajan 
for the respondent in these appeals.. During the course. of:the arguments on ‘both 
sides, two very important points, vital to the success or failure of these appeals, arose 
for decision, and two Benches, to one of which I was a party, have taken different 
views regarding .these‘two vital and: decisive matters. The learned.counsel on ‘both 
sides have requested me therefore, to refer these two questions to a Full Bench so that 

, a final decision might be obtained; especially as-many landholders and tenants will 
be interested in the decision of these questions and not merely the parties to these 
appeals. So, I have decided to refer these questions to a Full, Bench’ and to defer 
my finding on the other. matters in controversy in these appeals till the decision of the 
Full Bench is received, as requested by the counsel on both sides. 


The First question’ is whether, under section 8 (5) of the Estates Land Act, a land: 
holdér has à right, in the case of a land covered by a final decree as contemplated 
therein not only i to admit any person to the possession of such lands'on such terms'as 
may be agreéd upon between them for.a period of 12 years, that is till 1st November, 
1948, but whether he. has got a further right during’ that period c of 12 years, to. lease 
out the lands to any person he likes; on! any terms.he likes, for ‘99 years or for any’ 
‘other period. he likes, and snap his fingers at section 25, etc., of Estates Land Act. 
Mr. Jagadisan asserted it and relied on the unreported ruling ‘of a Bench of this Court, 
consisting of Rajamannar, C.J., 2nd Rajagopala Ayyangar,J., in A.S.No. 241 of 1949 
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and S.A. No. 2083 of 1949 relating to some other lands in this very village of Sellur in 
the possession of a different tenant. Orie of the leases which arose for consideration in 
these appeals extended béyond.rst. Noveinber; 1948 and expired only on 27th.July, 
1949, though the other:lease, considered in those appeals, expiréd on 11th September, 
1948. 'The learned Judges held, in their judgment in those cases, that there were only 
two methods under which a person could acquire permanent rights of occupancy ina 


‘land ‘situated in.an estate; under section 6 (x) viz., (1) possession of ryoti land at the 


cornimencement of the Act, which in the case of inam villages like Sellur would- be 
goth ‘June, 1934; and (3) admission’ to possession after the coining irito force of the 
Act, which in: the case of inam villages, like Sellur, affected by the amendmentiof 1936, 
would ‘be on or after 31st'October, 1936. -"They-beld-that there was no third method 
of acquiring statutory: rights of occupancy'as contended before them, viż., by mere 


‘possession’ of thé 'suit lands on 1st November! 1648, without admission to possession 
expressly under a: valid lease. They held ‘further ‘that’ mete, possession undér a 
_ contract before rst November, 1948, that is; within the. I2.years': period, would not 


help'a.person to acquire permanent rights of occupancy iin the lands, even if the lease 
under that contract extended beyond” 1st November, 1 948. Mr. Jagadisan ' urged 


that that Bench ruling would directly apply; ito the .point'iow under consideration. 


` * He conceded’ however, ‘that there "was "aether uiireported Benich ruling, to 
which I too was a party, in S.A: Nos. 269, 295 to 307 and: 646 of 1950, wherein there 


` are observations holding a contrary view, but said that this Bench decision had been 


considered by the Bench, which decided. A.S. No. 241 of 1g49 and S.A:'No. 2083 of 
1949 and h&éld"not to cóhflict' witli the View they had "adopted;: ‘and not to help the- 
tenant in cases like these. and to have left the question res integra for them to decide. 
I cannot agree. - Iwas, a:party to.the 'Benchi.which decided... those second appeals, 
along with imy learned’ brother, Subba"Rao; J.) at- -présent tħe Chief ‘Justice of the 
‘Andhra Hgh Court, and I can‘ say that we held a different view from the view adop- 
ted by the Bench in "AS: "No, .241-0f 1949.and S,A. No. 2083 of 1949 regarding thesé 
quesions. » We'weré of the opinionithat the lease ofthe landholder, under. section 
8 (5) of the Estates Land Act, leasing out such lands; fo any person he liked, on such 
terms as might be agreed upon between:them, would only enure and be valid, for the 
periodof 12 years mentioned theréin, that is, till 31st October, 1948, after which date, 
sections 25 and all other,sections of the Estates Land Act would come into, operation 
and govern the-rights of the parties." ‘That would mean that any lease.for 99 years, 
etc.,'on any terms regarding rent, etc., the landholder. had entered into even without 
the period of 12 years would cease to have operation,after 1st,November, 1948 beyond 
which date the landholder could. claim only the, rent allowable. under, section 25 of 
the Estates Land Act, and not any. higher,rent stipulated in ‘any. such lease: for 99 
years, etc., entered into, within the twelve years; period: We. were also of opinion 
‘that if any tenant was actually having the ;jryoti.land in the estate in his possession as 
tenant under a lease from the landholder on 1st November, 1948, or thereafter, he would 
acquire permanet rights of occupancy under section 6 (1) of the Estates Land Act, 
having‘been impliedly: admitted by the landlord on or’ after! to . possession of the.ryoti 
land situated in an éstate. It is because of this view that/we stated, under point 3, 
“the plaintiffs could rely on the judgment ‘and decree in Exhibits A-1 and: A-2, 
and prevent’ the ‘occupancy rights’?. -in these‘lands accruing to the. tenants till g1st 
October, ' 1948." It is dlšo' because of this 'view'that we raised points 4 (a);'4: 0) 
and 4:(¢) in‘those second: ‘appeals and. dismissed them even after. calling for 
farther records ‘and other information.. Ultimately; of course, it turned out that the 
tenants in those cases were not holding the:lands on or ‘after 1st November,: 1948, on valid 
lease on the landholder’s: express or ‘implied admission’ to - possession, and there- 
fore, they were held'not to have acquired: ipermanent occupancy rights in those 
lands. Se we did not have’ to state the opinion we held regarding: the scope of 
section 8 (5), but, none the les, that v was the opinion which; we held and on INDIA 
we acted; ^ :. + - 
‘T may add that, in thóse second appeals, a contentiori was raised before us that 

the discrimination-between;landlords who had obtained ‘final decrees, as contempla- 
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ted in section 8 (5), and landlords who, had not obtained such final decrees would 
offend Aricles 14 and 15 of the Constitution of India.and would therefore be ultra vires 
and null and void as amounting to unjust discrimination and to a denial of equality 
before the law-or equal protection of the laws. We rejected this contention, and observed 
as follows : » toin o. : LEES $ 


period of 12 years entitling the.landholder to admit any persons to the possession of.that land within 


Balsara*, the Supreme Court has laid down the principles to, be; applied when construing Articles 14 
P EL AME PERI SOS cans asd? gotta 
NEN EN aty E e sud: Ds " veo OR ie ou esL bt ut day YT s 
After stating these principles, we went on: ,;. | NEC Pm 
:5 for a limited period to the 


p 


fija 


though the ryoti right will not merge.in-the melwaram and so, he saw no real reasons. 
why.a.lease:/for,99 years or any:other period, on any terms the landlord..pleased,, 
granted'during the 12 years, should;not be valid. The reasoning is not very convin- 
cing.: The Jandholder.has got a right to cultivate. for ever even the ryoti lands. 
bought in by him in-Court auction for arrears.of rent. But itis not alleged that he- 
could lease oyt those lands: for.99. years, or any other period, on any terms he likes, 
and prevent the lessee from-acquiring the ryots rights and snap his fingers at section 
25 ofthe Estates Land Act... Nor is it.even alleged by Jagadisan that on 1st Novem- 
ber, 1948, on the expiry of the 12 years’ period, the landholder has got a, right to 
lease out the lands which fall within the scope of section 8 (5) for 99 years, or any 
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other priod, on ‘any terms: he likes, ‘and escape theracquisitiori of ryoti Hehe by the 
lease or the operation of section’ 25 of the Estates Land Act cute 


Thien Mr.  Jagadisan: üfged that'a laridholder ‘can, ‘if he likes, even Keep ryoti 
lands in his possession fallow and uncultivated: however fertile ‘they may be; for years: 
and years, : and that this’ would imply a right’ tó'lease out the latids for 99 years, or any 
othér period," ‘on any terms the landholdér’ pleases, ‘during the 12"years. -I cannot 
agree. ‘Of course, ‘a, "landholder lias now the‘legal righit-to keep ryots’ lands ‘in his: 
possession fallow for years’ ‘and years, However fertile'they may be: ‘But if many land- 
holders begin to'do that; especial} in d season of food scarcity, a draconian ordinance 
is sure to be passed’ by* the Government or'ah Act by the’ Legislature, to’ get- ail those 
lands cultivated so‘that 'the people ' may noi'die óut'of starvation: ^ Many'legislativé 
enactments,’ ‘like’ the’ Estates Land’ (Aimeridient) Act of ‘i936, and thé Madras Agris 
Cilturists Relief Act, are intended i to bring about, a peaceful evolution ‘and: bring inte’ 
existence? a’ classless Society wheré justice; " liberty; equality and fraternity my 
obtain, arid’ tö prevent ‘ d ‘violent’ revolution. 1f the landholders- act’ recklessly, ‘as 
envisaged above, I am’sure'the Union Govethiment: ‘and the State Governments will 
soon come forth. with’ Fòme ‘drastic’ ordinance ^ ‘or legislation which will. give a a death- 
blow to such anti-social acts. ae oe A. j "rsen 


Mr. Jagadisan ; ;had to. concede, that’ the ryoti lands, ibough cultiydted ‘By a’ 
landholder. ‘personally, whether falling 1 undeis thie Category : of lands in section 81 5) or 
in the, category of private lands, have to be kept: Separate, and that the’ tyoti rights Y will 
not be merged with the’ landhoider's s melwaram x rights: That will’ show the  ürbxiéty 
ofthe: legislature to keep” ‘the, ‘ryoti lands as ryoti ‘lands, subject t to section 25 arid’all 
other provisions of the Estates ‘Land, Act, exéept for the limited concéssioris given’ tö 
landholders for very limited purposes, as under: section 8' (5)-, ‘Mr. Jagadisan has not 
convinced me that the view taken by the Benchi in A. S: "No. 241 of 1949 aid S. A. No. 
2083 ‘oft 1949 1$ the ‘only possible’ correct’ view "regarding the interprétation: of section 
8t 5)-. “As already s stated, ‘anothier Bench to ‘which Ftóo' wasa ‘party, took a different 
view.’ Even if that view PL | érrüniéolis, 1 it ‘must be held to be so by'a Full’ ‘Bench; and 
rot by z any lesser authority’ as Mr. Kuppuswarii Iyer rightly contends,’ LM DE: 


. Mr. Kuppuswami yer, for the! ‘tenants, set, ‘up another ‘extreme’ ‘contention, 
namely, that.any tenant in possession « ‘of a, ryotil land on goth June, 1934, or ‘therdafter, 
whether, by violence or non-violence, lease; or no lease, Would be automatically entitled: 
to permanent. occupancy Fights i in that land. "That: was not thét opinion ‘of éither of the 
Benches. .I have,no doubt in my. mind that such a person, will not acquire any per- 
manent occupancy right: under. section 6 (1), where only two "kinds of pérsons acquire 
such: permanent, occupancy right as already ; mentioned, and not this third Kind of 
heterogeneous individual. Such extreme" contentions by: landholders and tenants 


.are becoming very common nowadays. “The only authority cited i jh “favour of. this, 


contention by Mr. Kuppuswami Iyer,is the Privy Council ruling i in "Y, Mallikarajuna' 
Prasada. Naidi ` V. Somiaya!. at Tulin ‘will not be of múch use;for' deciding this 
question,” "ds seétion 8 (5) Was eridcted only, i ih the’ Amending ‘Act of 1936; lóng after 
that décision and the effect of that ‘section could not of course, have ‘been ‘considered: 
By. the’ ‘Privy Council. “Section, 8 (5) distirictly' Says ‘no tenant has acquired ariy 
gedupancy- right i in'such land' meàtiing that the acquisition of occupancy right is-under 
section: 6 (1). of the;Estátes Land Act, ánd the « occupancy right claimed by the teriarit 
is only under the Amendment Act of ‘1936 which; of ¢ course, could not’have been con 
sidered by the Privy Council. The Privy Council did nót give óccüpancy rights to 
petsons ‘who got ‘possession’ of lands ‘by’ violence, or' by deceit; 'Mt:: ‘Kuppuswamy 
Iyer urged that thé tenants; who were’ holding over on"Ist ‘November, 1948 under 
expired lease,’ could acquire permanent occupancy rights. I do not think so. ; That 
question does not arise in these two appeals where ‘the tenants were! not "holding 
over” on. rst:November, 1948 after expiry. of mai laci min were, holding the suit 
lands inder. leases! which ‘had ‘not expired... wur CE 


A subsidiary question, which arises out of die: first questions, which I want toird 
to:a Full Benclijas.desired.by the parties, is whether, „a tepant in possession of;land 
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on 1st November, 1948 and for months thereafter, under a lease granted by .a land- 
holder within 12 years under section 8 (5) as in.these.two cases, is bound to pay after 
1st November, 1948, the rent stipulated in the lease, or only.the rent claimable under 
section 25 of the’ Estates Land Act. Mr. . Jagadisan urged that a landholder could 
recover the rents stipulated. under a lease granted within the 12 years! period, 

even if that,was a lease -granted , within. the 12 years' "period, even if that 
was a. jlease of, 'ryoti , lands for 99, years, and even; AL the rents stipulated 
were, 10, times, the ‘rents claimable under seetion, 25. He, relied. on some 
observations, of the Bench in A,S. No. 241 and S. A. No. 2083 of 1949. Ido 
not think that those observations . have, conclusively decided the, matter, as 
another Bench, to which I was a party, was. of opinion ‘that,the rents claimable 
after 1st November, 1948 could,only be rents claimable under section 25, as freedom 
of contract regarding the rents, etc., was restricted under section 8 (5); to a period. of 
Ig years, a temporary small tunnel | in the ocean of the Estates Land Act. The ques- 
tion is, can a landholder by -pass section 25 and other sections of the Estates Land Act 
by granting a lease for 99 years, etc., within the 12 years ’ period specifically mentioned 
in section 8 (5), stipulating rents 10 times or 20 times of those claimable under sec- 
tion 25, and putting in other clauses repugnant to the Estates Land Act like payment 
of illegal cess, etc.? In other words, can he by-pass the provisions of the Estates Land 
Act as the Germans by-passed the Maginot Lines in World War 2? Taking the 
wording of section 8 (5), I agree with Messrs. Kuppuswami Iyer and Thyagarajan 
that the view of the Bench which heard the second appeals is on the whole, the 
better ` View, corisidering the scheme of the Estates Land Act, as another Bench has 
taken à contrary view, and Mr. Jagadisan urges that that is the later and better 
view, it is only proper that these ‘questions should be referred to a Full Bench, as 
requested by the learned counsel on all sides. a 

The two questions referred, to.a Full Bench are these : (1) (a) Under section 8 
(5) of the Estates Land Act, has a landholder, admitting any person to the possession. 
of ryoti,lands on such terms as may be agreed upon between them for the period of 
12 years from the commencement of the Estates Land Act (Third Amendment) Act 
1936 as specifically mentioned in section 8 (5) the right within the period of those 
12 years to lease out the larids to any person for 99 years, or any other longer period, on 
such terms as may be agreed between them, or will such lease operate only till 1st Novem- : 
ber, 1948, regarding its terms, and then be automatically replaced by the Estates Land 
Act No. (1) (b). Ifsuch a lease for 99 years, etc., entered into between them within 
the 12 years’ period, is held to be valid, as conferring on the lessee a right to 
continue for the terrn mentioned, can the landholder claim rents "in respect of the holding: 
after 1st November, 1948, as per ihe lease, if the rents stipulated are higher than those 
claimable under section 25 of the Estates Land Act, in spite of the lands continu- 
ing to be, ryoti lands ? 

‘If a landholder, within the 12 years’ period, admits any person to the | possession 
of sich ryoti lands, on such terms as may be agreed upon between them, but the 
lease extends beyond, st November, 1948, can the lessee continuing in possession on 
ist November, 1948, claim a permanent right of occupancy in the holding, under 
section 6 (1) of the, Estates Land Act, on the ground that he had been impliedly 
admitted into possession of ryoti lands’ situated in’ an estate, ‘and he has continued to’ 
be a tenant 'undér the Jandholder on 1st November, 1948, after the € expiry of the! id 
years’ period mentionéd in section 8 (5)? 

The papers. will be placed: before the Honourable . the -Chief ‘Justice for consti- 
tuting a Full Bench to decide the above two, questions. The other matters’ in. 
controversy in: these two appeals will be heard and, decided after the opinion. of the 
Full Bench on the. two. questions is. received.. E. T 

'' In pursuance of the above order of reference these apes came on for hearing 
vigas a Full Bench (Rajagopalan, Balakrishna' Ayyar .and Basheer Ahmed’ Ps JJ.) 


“iK. Rajah Aiyar and G. R. Jagadisan, for Appellant. :.«.. 
"V. Vedantachari, T.'S. Sou E Ayyar, R. p acd andis. Tego Ayyar, 
for Respondent. wih Ube eS dob 
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The Opinion : of the: Court. was delivered. by wc zn E 
Balakrishna: Ayyar, T.——The village’ of Sellur belongs. to" ‘the Navautetliasiatit: 

Swami Deyasthanam, Sikkil, as Ekabogatii Mirasdar or. sole; _proprietor; . "The villagé 
'Was not.an estate within the meaning ‘of Madras Act I of. 1908 as that Act originally 
‘stood,’ but- became one by virtue ‘of Madras Act XVII of.1936. The: lands: which 
‘form the subject-matter of this litigation 4 are. not private | lands.- On 29th November, 

1917, this Court decided in A.S. Nos. 146, 228 ànd 230 of 1916 that the village. was 
not an estate, | from which it follows that no ryots had any permanent rights of occu- 
pancy.in the lands. By a lease deed dated gist July, 1940; the Executive Officer of 
the Dévasthariàm leased some of the lands situated.in ‘the-village to Srinivasa Naidu 
for a period of three years. Similarly, by another lease deed dated 29th July, 1946, 
the Devasthanam leased some other lands to one Swaminatha Pillai, ‘also for a period 
of ‘three years. After 31st; Deceniber,' ¥948; the lessees refused to pay rent at the 
‘contract rate." ‘They also’ refused’ to surrender possession: .They claimed that they 
had aéquired" permanent rights of occupancy in-the lands. and that they were liable 
to pay ónly'at ratesto be ascertainéd in the manneř provided by the Madras Estates. 
Land Act. The District Judge, East Tanjore, upheld the claim of the lessees. There- 
upon the Dévasthanam' came’to this ‘Court in Appeal Nos. 558 and 559 of 1950. 

" In Navaneetheswaraswami Devasthanam v. , Ganapathi}, a Bench of this Court consis- 
ting ofthe Chief Justice and: ‘Rajagopala Ayyangar, J^ held in‘circumstances similar 
to those present here, but in respect of other lands in the village, that the ryots were 
not entitled to "permanent rights of. occupancy, ‘and, that they were bound. by the 
terms of the lease. A different viéw, however’ was ‘expressed by ‘Subba Rao and 

Panchapakesa Ayyar, JJ., in Seshayya v. Narasimhacharyulu®. ‘In view of this conflict 
of opinion, Panchapakesa Ayyar, J.; before whom Appeal Nos. 558 and 559:of 1950 
came upifor decision, referred the following question to'a Full Bench. 

to f (1) (ay) "Under section 8 (5) of the Estates Land: Act; has a landholder admitting any person. , 
in the possession of ryoti lands on such terms as may be agreed upon between:them for the period 
of 12 years from the commencement of the Estates Laad Act (Third Amendihent) Act, 1936, as speci- 
fically mentioned in section 8 (5)the right within the period of those 12 years to lease out the lands 
to any person for 9g years, or any other long period, on such terms as may bt'agreed between them, 
or will such lease operate only till ist November, 1948, regarding i its terms, and ther'be automatically 
replaced by the Estates Land Act ? 

'5 (b) If such: a lease for 99 years, etc., entered. into between them within the:12 years’ period, 
is held to be valid, as conferring on the: ‘lessee a right to continue, for the term: mentioned, can the 
landholder claim rents in respect of the holding after 1st November, 1948, as per the lease, if the rents 
stipulated are higher than those claimable inder section 25 of the Estates Land Act, in spite of the 
lands continuing to be ryoti lands ? f ut 

(dy If a landholder, within the 12 years’ period, admits any person? to the possession of such 
ryoti lands, on such terms as may be agreed upon between them» but the lease extends beyond rst 
November, 1948, can the lessee continuing in possession on Ist” November, 1948, claim a permanent 
right of occupancy in the holding, under section 6 (1) of the Estates Land Act, on-the ground that 
he had been impliedly admitted into possession of ryoti lands situated in an estate, and he has continued 
to be a tenant under the'landholdeér on ist November, 1948, after the expiry "of sed I2 years’ pened 
mentioned in' section 8 (5)? ” D 
` © 'Thé questions raised by Panchapalesa Ayyar, Js , may perhaps be restated ‘ina 
shorter’ form as'follows: . ~ 

‘Where Before 31st Octobitr, 1946, a landholder has iran a lease’ of: ‘land 
situated in village, referred to in section 8 (5) of the Madras Estates Land Act, for a 
term which runs, beyond ‘gist October, 1948, do the terms ‘of the-Jease remain in: 
force after’ 31st October, 1948, or, does’ the lease stand determined by reason of 
section 8(5), and does the lessee become a. ryot with permanent rights of occuparicy: 
in the Jand on and. after 31st October, 1948, with the further’ consequencé that he is 
bound, to pay. only. the rent to, be. ascertained i in, the manner provided by’ section. 25? 

‘The answer to these questions, depends upon, thé true interpretation, of section. 
6, (1) and section 8,(5) of the Act which runs, as follows :— 

*6.' (1) Subject to,the provisions. of this Actjevery, ryot now in possession: or “Who shall hercutier: 
be, admitted bya landholder to possession of ryoti land Situated i in the estate of such landholder shall 
have ; a ‘permanent tight of occupancy i in’ ‘his holding". . 
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* 8. (5) If before the first day of November, 1933, the landholder has obtained in respect of ` 
any land in an estate within the meaning of sub-clause (d) of clause (2) of section 3 a final decree 
or order of a competent civil Court establishing that the tenant has no occupancy right in such land, 
and no tenant has acquired any occupancy right in such land before the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936, the landholde- shall, if the land is not private land within 
the meaning of this Act, have the right, notwithstanding anything contained in this Act, for a period 
of twelve years from the commencement of the Madras Estats Land (Third Amendment) Act, 1936, 
of admitting any person to the possession, of such land on sach terms as may be agreed upon between 
ithem i^ . 


Provided that nothing contained in this sub-section shall be deemed during the said period 
of twelve years or/any part thereof to affect the validity.cf any agreement between the landholder 
yon the Enant RHNBUDE at the commencement of the Madras Estates Land fone Amendment) 

ct, 193 nu 

Let us start with; section. 8(5).: ‘When we. break it up into its component parts 
we get. this result. First, it applies. only to lands situated inside an estate within 
the meaning of sub- clause’ (d) of clause (2) of section 3. , Secondly before 1st 
November, 1933, the landholder: must have obtained a final. adjudication from a 
-competent civil Court-in respect of, any land in the estate that. the tenant has no 
occupancy right in such land. Thirdly, no tenant must, haye acquired occupancy 
rights in the land before 31st October, 1936.. Fourthly, t thé land; must not, be private 
land. Fifthly, and here arises the controversy, for a period of twelve years com- 
mencing from 31st October, 1936, the landholder gets the right. to admit persons 
to possession of any land:in the estate on such terms as may be agreed.upon between 
‘them (Agreements entered into prior to goth June, 1936, are not affected by this 
:sub-section,:.a separate proviso takes care, of them). The question is, what is the 
.extent.and scope of. the right that the landholder obtains, — . i 


. + According to.the contention of the Devasthanam what. the: Jandholder ben 
is the “ right ” to enter into agreement in relation to the land : so.long as the agree- 
ment itself is entered, into within.twelve years, it does not matter what the period 
is during which the agreement is to remain in force. According to Mr. Vedantachari, 
the, learned: advocate for the lessees, the terms of the agreement cannot remain 
in force for more than twelve years.’ If we read the section again and try to ifitei 
pret it accor ding to the ordinary rules of grammar, and syntax, it will be found that 
the phrase “for a period of twelve years” can apply only to the word. “right”, ‘and 
not to the words:“ on such terms as.may-be agreed upon” by the parties. The 
Act says that the landholder shall have sométhing. -What is that something ? 
“The object of the verb ** hdve ? is right". How long is this right to last? ? , That 
is specified by the words which follow, viz. n“ for a period of twelye years ?. ‘AS 
„the words stand: the sub-section only: requires that the agreements must have been 
“entered into during the: period of twelve years commencing: “from gist October, 
1936. The words are not' sufficient to’ support or convey the notion, that the agreé- 
ment works itself ouit’ within’ that ‘period ‘of ‘twelve’ years.” Tf the intention of the 
‘legislature had een, that the period of twelve years should. qualify not the “ right ” 
-conferred on the landholder by the sub-section but the terms of the ‘agreement: ens 
tered into between the landholder and the;lessec, then the phrase “for a period of 
twelve years? would be clearly wrongly placed in the sub-section. , To gét the 
result contended for by Mr. Vedantachari, , there must be a proviso ; at the end of 
fhe sub-section to, this, effect : ; 
“Provided that the, terms of such agreement shall stand determined ‘and cease to have effect on 
the expiration of twelve. years from the „commencement of the Madras ` Estates Länd (Third 
-Amendment) ‘Act, 1936.” ' 
Alternatively, , the’ expression’ “ ji ^ be in force for a period not exceeding twelve 
years” must "follow, ‘the word terms ". . Therefore as we said before, purely as 
^a matier of syntax ‘and ad constrüctiori, the view su prewe d in ean he 
- iswaraswami Dévasthanam v. Ganapathi*, must prevail: 
Some arguments were baséd on the proviso to sub-section’ (5). It was said 
sthat there i is no discernible reason for treating’ agreements in force on gist Octóber, 
1996 ‘differently from ‘agreements ‘entered ‘into’ after that date, ‘and that since the 
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legislature has expressly stated.that the former class of agreements shall be in force 
only for twelve years, it could not have intended.to lay down a different rule in 
respect of the latter class of agreements. There are at least two answers to this. 
‘One is that no common principle appears to govern the various provisions made 
in respect of ryoti lands which have vested in a landholder. For example section 
8(4) deals with cases of vesting by inheritance after 1936. It will be difficult to 
say that vesting by inheritance is analogous to cases provided for in sub-section 
(5) of section 8. But the language used in sub-section (4) in relation to the questions 
we have to answer is practically identical with the language used in sub-section (5). 
Sub-section (1) of section 8 deals with all forms of vesting including inheritance. 
But, vesting by inheritance prior to 1936 which is comprehended in sub-section (1) 
is treated differently from vesting by inheritance subsequent to 31st October, 1936. 


Next it is possible to say in respect of the proviso and that with a fair measure 
‘of persuasiveness that since in respect of lands covered by agreements in force on 
31st October, 1936, the legislature has made express provision that the terms of 
such agreements shall be in force for twelve years, but has made no such provision 
in respect of agreements subsequent to grst October, 1936, its intention was to 
treat the two classes of agrement differently. 


Mr. Vedantachari then said that a key to the problem is to be found in sub- 
section (4) of section 8 as it stood before it was amended in 1936. That sub-section 
then ran as follows: f 

“ In cases where the interest of the ryot in the holding has passed to the landholder by transfer 
for valuable consideration before the passing of this Act otherwise than at a sale for arrears of rent, 
or has passed by inheritance, the landholder shall have the right for a period of tweve years from the 
passing of this Act of admitting any person to the possession of such land on such terms as may be 
agreed upon between them and the person so admitted shall not be entitled during such period to the benefit 
of the provisions of section 46. In cases where such interest passes to the landholder by inhertiance 
after the passing of this Act, the landholder shall have the same right for a period of twelve years 
from the date of succession. 2i 

Exception.—Notwithstanding anything contained in this section where before or after the 
commencement of this Act, the Kudivaram interest in any land comprised in an estate falling within 
clause (d) of sub-section (2) ofsection 3 hasbeen oris acquired by the inamdar such land shall 
cease to be part of the estate." . 

Mr. Vedantachari's argument was this: the old sub-section first provided 
that where the Kudivaram interest had vested in the landholder by purchase, other- 
wise than at a sale for arrears of rent, or by inheritance the landholder was to have 
the right for a period of twelve years of admitting any person to the possession .of 
the land on such terms as might be agreed upon, and then it went on to add very 
specifically that a person so admitted would not have the right during such period 
to apply to the Collector under section 46 of the Act. This implied that on the 
expiration of the twelve years he could so apply, notwithstanding whatever co- _ 
venants may-have been incorporated in the agreement he entered into with the’ 
landholder. This is clear evidence, said Mr. Vedantachari, that the legislature 
intended that in the case also of the leases provided for by section 8(5) the terms or 

'covenants contained in the lease or agreement between the parties should remain 
in force only for twelve years. 


We are unable to accept this argument. The present sub-section (5) of section 

8 was not in the Act either when it was passed in 1908 or even when section 8 was - 
amended in 1934. Section 8(5) was a wholly new provision to deal with a special 
class of estates, the inam villages that became estates after the amendment of 1936. 
Section 8(5) cannot therefore be construed in the light of sub-section (4) as it stood, 
ïn 1908. Section 46 itself to which the rights of the.ryots secured by the old sec- 
tion 8(4) were correlated, was repealed in 1934. Besides the language of the old 
section 8 (4) was different from that of the new section 8 (5). We shall set out 
the relevant passages in the two .sub-sections. : 

Section 8 (4): “ The landholder shall have the right for a period of twelve years........ of ad- 
‘mitting any person to possession. ....... esse and the person so admitted shall not be entitled during 
such period to the benefit ....”” E . B 2^ REUS 
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Section 8 (5) runs : “........ the landholder shall............ have the right............ 
for a period of twelve years. ........... of admitting any person to the possession of such land.... 


The argument of Mr. Vedantachari further assumes that the legislature in- 
tended to treat the cases that fell under section &(5) in the same way as all the diff- 
erent classes that were clubbed together in the old section 8 (4) an assumption for 
which we see no basis or justification. We are unable to see any unity of purpose 
or identity of objective among the several classes dealt with in section 8 as it now 


stands, | 


The next argument of Mr. Vedantachari may be summarised in this form. 
Section 3(16) of the Act defines “ ryoti land ” as including all cultivable land in an 
estate other than private land and certain other categories which are not relevant 
here. The agreements envisaged in section 8/5) are leases of ryoti lands. By 
virtue of section 6, every ryot admitted to posssssion of ryoti land would acquire 
permanent rights of occupancy. What sub-section (5) of section 8 does is to suspend 
for a period of twelve years the right of the person admitted to the possession of 


. Such ryoti lands to acquire permanent occupancy rights. 


This theory, assuming for a moment that it has any foundation at all, runs at 
once into serious difficulties. During the period of twelve years between 1936 and 
1948 more than one person may have been admitted to possession of the same ryoti 
land—one lessee being admitted on the termination of the lease of his predecessor— 
How are we to determine which person in the series of lessees is to have permanent 
rights of occupancy.? Mr. Vedantachari suggested that it would be the last lessee 
who would acquire permanent rights of occupancy. The question at once arises, 
why should that be so? How is his claim superior to that of his predecessors ? 
Why should not the rights be conferred on the first or any intermediary lessee in- 
stead of the last. Tt was suggested that one process by which it can be said that the 
earlier lessees acquired no occupancy rights would be to hold that during the tinie 
they were in occupation, the land was not ryoti land. But then this destroys the 
theory of Mr. Vedantachari, that the ryoti character of the land was only “ sus- 
pended " or held in abeyance. Besides, it necessarily implies that at the time the 
last tenant, that is to say, the tenant in occupation on 31st October, 1948, was in- 
ducted into the land it was not ryoti land. If that were so, section 6(1) will not 
apply to him at all, and it is only under that sub-section that occupancy rights can 
be claimed. . 


There was another line of argument, but it was equally unhelpful. Mr. 


` Vedantachari urged that it was the tenant in possession on the date of the expiry of 


‘the twelve year period that acquired permanent rights of occupancy because, having 
been admitted, he alone held the land, while ‘the others who had been admitted 


„during the twelve year period had ceased to hold the land or holding. That ignores 
~the fact that under section 6 (1) the admission izself secured the right to hold the 


land thereafter; if the right to hold the land remained suspended ° and was not 
abrogated by any subsequent admission of another person, no claim of permanent 
rights of occupancy could be founded on the subsequent admission. 

The next objection to this theory of “suspension” is that it lacks any foun- 
dation whatever. Sub-section (5) of section 8 is intended to apply to lands in res- 
pect of which a competent Court has finally found that no ryot had permanent 
rights of occupancy. When we start with that finding,-where is the scope for any 
theory of suspension? The theory of suspension assumes that the right was pre- 
viously there but was being held in abe.ance. When we start with the finding 
that there was no permanent right of occupancy at all the theory of suspension 
becomes wholly inapplicable. . 


Mr. T.S. Kuppuswami Ayyar, who intervened at one stage when Mr. Vedanta- 
chari was developing his theory of *'suspension"', suggested that the true theory would 
be not one of suspension but of postponement ; according to him, the proper way 
of looking at the matter would be to say that the date on which the occupancy rights 
could be acquired in the lands referred to in sub-section (5) would be only deferred. 
This modification of Mr. Vedantachari's theory does not take any one out 'of the 
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wood : because the question’ still'arisés, *deferred" ‘till ‘when?’ And that ques- 
tion takes us' back to the actual -words'of section 8(5). ^ ^ ~ "co^ 
Finally, if all that the legislature intended to say was—-and that is the substance 
of the theory of both Mr. Vedantachari and Mr. Kuppuswami Ayyar—that in res- 
pect of the lands referred to in sub-section (5) of section'8. permanent rights of 
occupancy could not be;acquired till 1st November, 1948, why did it-not.use a 
simpler set of words? ` It would have been quite sufficient for the legislature to 
have said that in those lands no permanent rights of occupancy could be acquired 
till 1st November, 1948. . ,. ^^" .- 2 
. Mr. Vedantachari next addressed to us a very interesting and elaborate argu- 
ment based on the history of the legislation.and remarked that the legislature showed 
a- constant desire to enlarge and extend the interest of the ryots in the-land and to 
curtail those-of the landholder ; it was always extremely reluctant to permit a land- 
holder to enlarge his rights in relation to ryoti land ; therefore, one would be justi- 
fied in construing the words used in the sub-section in a manner which would en- 
large, the interests of the cultivator. On this reasoning two -observations may be 
made. In Narayanaraju v. Suryanarayudu!, the Privy Council had to deal with à'case 
under the Estates Land Act. The-report of that case indicates that an argument 
similar to. the one urged before us was advanced before the Privy Council, and on 
that their Lordships observed: > © . 5005 5 06 tee 
“They discard all argument from the presumed general intention of the Act as treacherous 


and inccnclusive." | 


The other observation is that the history of the legislation.as narrated even 
by Mr. Vedantachari, shows that at various points the legislature merely enacted 
a compromise between the conflicting interests of the landholder and the ryot. 
Adjustments of competing and: conflicting "interests are not always based on 
inflexible principles or abstract logic. There isa giving in at one point and'a ° 
taking in at another. To ascertain what the final result reached was we must 
examine the actual language employed in recording the compromise. "That is to 
say, we must go back to the words of-the statute and read them again. i 


It is no doubt true that in Seshayya v. Narasimhacharyulu?, Subba Rao and 
Panchapakesa Ayyar, JJ., expressed the view, for which! Mr. Vedantachari contended. 
But, an examination of the case shows that the question did not really arise for de-. 
termination. The facts there: were as follows: The village containing the suit 
lands became an “ estate ” by virtue of Madras Act XVIII of 1936, and the suit 
lands became ryoti lands therein. The plaintiffs had obtained decrees against the 
tenants before 1933 to the effect that the tenants had no occupancy rights in the 
lands. The landholders leased the properties to the tenants for five years to ter-' 
minate in 1946. After the expiry of that lease, they granted a fresh lease for 
another year. That lease expired in March, 1947: "Thereafter, the tenants held 
over without any lease: im their favour and did not surrender the lands.in spite of 
notices to quit. Hence the landholders filed suits for ejectment and arrears of rent: 
and for mesne profits. The suits were filed before 31st October, 1948, and on 27th 
October, .1948, that is to say; before the expiration of the twelve years specified, 
in section 8 (5), the.tenants themselves were appointed receivers of the próperic, 
Itis, therefore, clear that on 31st October, 1948 the “tenants " were not as such ” 
in possession of the properties. So, the quest on did not really arise for determi. 
nation, whether a lessee continuing in possession after ‘gist October, 1043 would 
have acquired permanent rights of occupancy in the land. The observatio-s in 
that case, were therefore, obiler. DEN Qe I$ 

The decision in Ramachandrayya'v: Ranganayakamma?, which was cited before 
us, does not advance the argument of Mr. Vedanitachari any further. The learned 
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Judges here merely followed Seshayya v. Narasimhacharyulu}, observing that they 
‘were bound by it." But, as we have explained above, the observations in that case 
were really obiter. i 


In the order of reference which he made, Panchapakesa Ayyar, J., posed the 
‘question, whether a lessee continuing in possession on rst November, 1948 could 
not claim permanent rights of occupancy on the ground that he had been impliedly 
admitted into possession of ryoti land. Now, when we say that one person has admit- 
ted another into possession of his property, we necessarily postulate a conscious 
and deliberate act. It may be that the person admitting another into possession 
does not visualise all the legal consequences that follow from his act, but the act 
itself is consciously and knowingly done. Section 6(1) speaks of “ every ryot now 
in possession or who shall hereafter be admitted by a landholder to possession of 
ryoti land ".. The admission referred to in the section is a conscious and deliberate 
one and not something which was not intended. There is nothing im Explanation 
(3) to this sub-section which is inconsistent with this view. That Explanation pxo- 
vides for the case of persons who trespass into rycti land and from whom the land- 
holder receives or recovers payment under section 169 of the Act, and enacts that 
in such cases the landholder shall be deemed to have admitted such persons into 
possession of such land. In other words, even.to cover cases of what may be called 
ratification, the statute has made express provision by enacting that in such cases 
the landholder shall be considered on the basis of a conscious act of his to have 
admitted the ryot into possession. 


That question was considered in Rajendramani Devi Garu v. Yellappa Ramu Naidu?, 
where it was observed: 

“ That there is a distinction between admission of a ryot to possession and a ryot being in possession 
is not only clear from the ordinary meaning of the two phrases but the Legislature itself observes the 
distinction in various sections of the Act. . . . . That explanation supports Mr. Narayana- 
murthi’s suggestion that the phrase ‘a person admitted to possession’ does not ordinarily mean a 
person in possession." f 


A Bench of this Court went fully into this matter in JNavaneetheswaraswa mii Devas- 
thanam v. Ganafati*, and pointed out that there are only two modes by which sta- 
tutory occupancy rights could be obtained. The Court observed : 


** Tt would also be noticed that the above construction accords with the principle and language 
of section 6 (1) also. Under this provision there are enly two methods by which statutory occupancy 
rights are obtained: (1) Possession of ryoti land at the commencement of the Act which in the case 
ofinams of the suit category is fixed as 30th June, 1934 (vide Explanation 2). (2) Admission to posses- 
sion after tbe coming into force of the Act in the case of iaams which became estates by virtue of 
Madras Act XVIII of 1936 this would be 31st October, 1936. Under section 8 (5) the landlord 
is given a right for a period of twelve years from 31st October, 1936, i.e., till 31st October, 1948 to 
admit tenants to possession without the latter obtaining statutory occupancy rights. If there 1s any 
admission at a later date, it would not be protected by section 8 (5) and would therefore fall within 
section 6 (1) and confer on the tenants so admitted statutory zights ”. 

Earlier in the judgment they repelled the identical contention which Mr. 
Vedantachari pressed before us in these words i: 

“This interpretation of the section appears to us to be forced and as not giving effect to the 
actual words of the provision in section 8 (5) which is clearly designed'to save from the operation of 
section 6 (1) the terms of contracts entered into within a particular period, namely, between gist 
October, 1936 and 31st October, 1948. If the contract admitting a tenant into possession is saved 
under section 8 (5), it is difficult to see how that contract itself is exhausted or superseded merely by 
the twleve years’ period prescribed for entering into contract expiring. The learned District Judge 
appreciated this difficulty and that was why he thought that while all the other terms of the lease 
would, be binding upon the tenant, the only term which ceased to be operative after grst October, 
1948 was the covenant to surrender possession. ‘This reasoning itself shows the illegality of the cons- 
truction adopted by the learned District Judge”, 


We are in respectful agreement with this reasoning, 


The result, therefore, is this : Where before 31st October, 1946, the landholder 
has granted a lease of lands situate in a village referred to in section 8(5) of the 
Madras Estates Land Act for a term which,runs beyond gist October, 1948, the 
terms of the lease remain in force even after 31st October, 1948, and the lease does 
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not stand determined by reason of section 8(5), and the lessee does not become a. 
ryot and get occupancy rights. 


After the decision of the Full Bench the appeal came on for final hearing 
before Panchapakesa Ayyar, J., who delivered the following 


Jupcmentt :—These two appeals came up before me on 24th February, 
1955, against the dismissal of O.S.Nos. 24 and 25 of 1949, District Court, East Tan- 
jore. The lands were situated in the inam village of Sellur which became an estate 
under the 1936 amendment. The vital question decided by the lower Court, and 
agitated before me, was regarding the occupancy rights claimed to have been acquired 
in the holdings by the defendants, under section 8(5) of the Estates Land Act, after 
gist October, 1948, as they continued in possession. As there were conflicting 
Bench decisions (Seshayya v. JVarasimhacharyulu! and Navaneetheswaraswami Devas- 
thanam v.. Ganapathi Thevar?), on this point, I heard the arguments on both sides re-. 
garding the alleged acquisition of occupancy rights under section 8(5) by the de- 
fendants, which.point had been decided in favour of the defendants and against 
the plaintiff-temple by the lower Court, which had also held that it had no juris- 
diction to hear the suits regarding the arrears of rent, etc., and had left those issues 
undecided, and I referred the matter to a Full Bench. The Full Bench has, by its 
judgment, dated 15th March, 1958, held that under section 8(5) of the Estates Land 
Act a lease granted by a landlord running beyond gist October, 1948 remains 
in force even after 31st October, 1948, and the learned Judges have therefore, held 
‘that the defendants are not ryots and have not, by virtue of their remaining in pos- 
session of the lands after 31st October, 1948, acquired any occupancy rights. There- 
fore, the finding of the trial Court that the defendants are ryots entitled to occupancy 
rights, and could not be evicted, and that the suits for arrears of rent should 
also be filed in the revenue Court, cannot be sustained and is vacated, and the 
dismissal of both the suits with costs is set aside, and the suits remanded for fresh 
disposal after giving its findings on the other issues in the suits (like the arrears due, 
etc., only the issues regarding occupancy rights and jurisdiction having been decided) 
and also on the new points raised in C.M. Ps. Nos. 2350 and 2351 of 1958 filed here 
and any new points raised and allowed there. The plaintiff will of course, be free 
to oppose the above two petitions by filing counters and adducing arguments and. 
other evidence. All parties can adduce relevant oral and documentary evidence 
at the remanded hearing. : 


The appellant will get half the costs of these appeals from the respondents, 
the other half being disallowed in view of the fact that the Fulll Bench decision re- 
solving the conflict in the view between the Benches was delivered only long after 
the filing of the appeals, and the lower Court’s decision in favour of the occupancy 
rights was based on a decision of this Court now held to be erroneous. "Thé 
appellant will be granted a refund of the Court-fees paid in both the appeals. 


R.M. Appeals allowed. 
Suits remanded. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr,. Justice RAJAGOPALAN, Mr. Justice SOMASUNDARAM AND 
Mr. Justice BALAKRISHNA AYYAR. 


T. A. Fernandez Y Appellant. * 


Criminal Law Amendment Act (XLVI of iud sections 7 and 9 (6)—Special Judge acting under—Status of 
—If a Magistrate or Sessions Fudge—Special Fudge if could pronounce Judgment on the basis of the evidence re~ 
corded by his predecessor in office—Criminal Procedure Code (V of 1898), section 350—Applicability to Speta! 


Judges under Central Act XLVI of 1952—Griminal Law Amendment Act (11 of 1958), section 8 (3-A)— Effect 
of new amendment. 


Per Furt Benca : (Rajagopalan, Somasund ram and | Balakrishna Ayyar. Jf.) :—The ordinary rule 
in Criminal Procedure Code is that judgment in any case should be delivered only by the Judge who 
has heard the whole of the evidence in the case. The only exception to this rule is that created by 
section 350, Code of Criminal Procedure, which empowers a Magistrate to dispose of a case on 


evidence beard in part by himself and in part by his predecessor or predecessors. But even this 
exception is not applicable to a Court ot Sessions. 


An analysis of the four sub-sections of section 8 of the Criminal Law Amendment Act, 1952, 
shows that a Special Judge officiating under that Act is neither a Magistrate nor a Sessions Judge. 
He is deemed to be a Magistrate for certain purposes and he has got the powers of a Sessions Judge 
for certain other purposes. He occupies an anomalous position and will be a Court constituted 


under any other law ?' as contemplated by the classification of Criminal Courts under section 6 of the 
Criminal Procedure Code. 


Having regard to the cardinal rule of procedure in criminal matters and having regard to the 
pattern of legislation creating Special Courts and investing them with specific powers on procedural 
matters, in the absence of express provision in any statute, it cannot be presumed that the Legislature 
intended to depart from the normal procedure applicable to trial of criminal cases when they are tried 
by Special Courts. Tue Criminal Law Am:ndment Act, 1952 (before its recent amendment by Act 
II of 1958) did not contain an express provision, as many similar legislations of the time did, similar 
to the one contained in section 350 of the Code of Criminal Procedure, dispensing with de novo trial 
in case of change in the personnel of thé Special Court trying a case under the Act. Hence the right 
of an accused to demand a de novo trial in such cases could not be negatived as section 350 of the Code 
of Criminal Procedure was not made applicable to the Special Court. 


(Effect of amendment of section 856, Criminal Procedure Code, by Amending Act, 1955, giving 
the Court discretion in the matter indicated). 


In re Vaidyanatha, (1954) 1 M.L.J. 15 : A.LR. 1954 Mad. 350, held not good law. 

Gopal Prasad v. State, I.L.R. 33 Pat. 331 : A.LR. 1954 Pat. 543, approved. 

Tarada Baludu v. The Queen, (1881) I.L.R. 3 Mad. 112, referred. 

Per Division Bexcu (Somasundaram and Basheer Ahmed Scy ed, J7.):—Since the expression of the- 
opinion of the Full Bench, section 350 of the Code of Criminal Procedure has been expressly made 
applicable to procecdings before a Special Judge under Central Act XLVI of 1952 by Amending Act 


Il of 1958. The conviction based on evidence partly recorded by the Special Judge and partly by his 
successor b. fore the amendment is void and should be set aside. 


Appeal against the Judgment of the Court of the Special Judge (Principal 
Auten Sessions Judge) of Coimbatore in Case No. 3 of the Calendar tor 1955. 


Pursuant to the order of reference made by Somasundaram and Basheer Ahmed 
. Sayeed, JÍ., on February 19, 1958, the appeal came on for hearing Relere a Full 
Bench (Rajagopalan, Somasundaram and Balakrishna Ayyar, j J.). 


V. T. Rangaswami Ayyangar for P. N. Menon, for Appellant. 


The Advocate-General (V. K. Tiruzenkatachari) and The Public Prosecutor 
(P. S. Kailasam), for the State. 


The Court expressed the following opinion : 


Balakrishna Ayyar, F7.—In May, 1955, the accused was the Deputy 
Post Master, Erode. On the one that he had on 8th May, 1955, accepted a 








*Crl. Appeal No. 629 of 1956. ` ath March, 1958. 
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bribe of Rs. 25 from P.W: r, the accused was prosecuted under section 161, Indian 


Penal Code and section 5 (2), Ad) read Viti. section 5 (2) of the Prevention of 


Corruption Act. 


The case;was first heard by Mi. Krishnan dobana the then Special 
Judge of Coimbatore. He examined P.Ws. 1 to 8 and questioned the accused 
under section 342, Criminal Procedure Code: Thereafter P.Ws. 1 to 4 and' 6 
and 7 were further cross-examined. At this stage Mr. Krishnan Nambudripad 
was transferred and he was succeeded by Mr. Manjapra Balakrishna Menon. 
When he took up the case—that was on 27th August, 1956—the accused filed an 
application purporting to be under section 350, Criminal Procedure Code, praying 
that the prosecution witnesses be re-summoned and re-heard: The application 
was opposed by the Public Prosecutor. The Special Judge dismissed the appli- 
cation. Thereafter he concluded the trial and convicted the accused and sentenced 
him to undergo simple imprisonment for six months. 


` During the arguments in the appeal which the accused preferred Mr. V. T- 
Rangaswami Ayyangar, his learned advocate, raised the point that the failure 


of the Special Judge to grant the application of the accused vitiated the entire pro- . 


ceedings and that for that reason the conviction was bad. 


In view of the conflict of decisions on this point between In re Faidyanatha! 
and Gopal Prasad v. State? the learned Judge who was héaring the appeal referred 
the matter to a Bench which in its turn referred it to a Full Bench. f 


- The question we have to decide may be thus formulated. Is section 350, 
‘Criminal Proccdure Code, part of the procedural law applicable to the trial of an 
accused person by a Special Judge appointed under the provisions of (Central) 
Act XLVI of 1952? : ; 


It may be explained at once that before it was amended in 1955, section 350, 
Criminal Procedure Code, conferred on an accused person, who was being tried by. 
a Magistrate, the right t to demand that the witnesses be resummoned and reheard,. 


“Whenever any Magistrate, after having heard and sided the whole or any part of the evi- 
dence in any inquiry or a trial, ceases, to exercise jurisdiction therein, and-is succeeded by anos 
Magistrate ”’. 


This right of his was absolute and unqualified. ‘The amendment made in 
1955 considerably cut down that right. The accused lost his right to insist, as a 
matter of course, that any witness should be resummoned and reheard. It was 
left to the discretion of the Magistrate to decide whether it was, necessary in the 
interests of justice to resummon and. rehear any witness. 


The Special Judges who tried this case functioned under Central Act XLVI 
of 1952. It is as well to analyse the main features:of that Act. The preamble 
recites that it was enacted to provide for the more speedy trial of certain offences. 
These offences include those punishable under.sections 161, 165 and 165-A of the 
Pena] Code, and, under sub-section (2) of section 5 of the Prevention of Corruption 
Act (II of 1947). .Sub-section (1) of section 6 empowers the State Government 


to appoint as many Special Judges as. may be necessary. Sub-section (2) provides : 


that no person shall be appointed as a Special Judge unless:he is, or has-been, à 
Sessions Judge. or an Additional: Sessions Judge .or. an , Assistant Sessions Judge. 


Section 7 specifies what classes of cases these Special’ Judges may try... Then follows . 


section 8 to.which we shall presently return. Section 9 provides among other 
things that an appeal shall lie to the High! Court from the decision of Special Judge. 
as if he were a Court of Session trying cases without a jury. Section ro provides 
that all cases triable by Special Judges under section-7 which, immediately before 


the conimencement of the Act, were pending before any "Magistrate shall be. 


forwarded for trial to the Special "Judge having jurisdiction over such cases. 
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Section 8 contains four sub-sections. The first sub-section makes provision 
in respect of two matters. It provides that a Special Judge may take cognisance 
of offences without the accused being committed to him fof trial. It also provides 
that in trying accused persons the Special Judge shall follow the procedure prescribed. 
by the Code of Criminal Procedure, 1898, for the trial of warrant cases by Magis- 
trates. If this sub-section had stood alone, one would have been tempted to say 
that the Special Judge is placed in the same position as a Magistrate. 


Sub-section (2) confers on the Special Judge the power to tender a pardon in 
certain cases, and provides that for the purposes of sections 339 and 339-A, Criminal 
Procedure Code, a person so tendered shall be deemed to have been tendered under 
section 338 of that Code. 


Section 338, Criminal Procedure Code, runs : 


** At any time after commitment, but before judgment s passed, the Court to which the commit- 
ment is made, may, .......-..++ tender, or order the committing Magistrate or the District Magis- 
trate to tender, a person on the same condition to such person ?*. 


It is obvious therefore that section 338 does not in terms apply to Magistrates. 
Sub-section (2) of section 8 of Act XLVI of 1952 thus places a Special Judge in 
this particular respect on the same footing as a Sessions Judge. 


Sub-section (3) of section 8 begins, “Save as provided in sub-section (1) or 
sub-section (2)’? and then, it goes on to say that to the extent to which the Code 
of Criminal Procedure is not inconsistent with the Act the provisions of the Code 
shall apply to the proceedings before a Special Judge. The sub-section continues: 


“ for the purposes of the said provisions, the Court of the Special Judge shall be deemed to be 
a Court of Session trying cases without a jury or without the aid of assessors ”’, 


and it ends 


“the person conducting a prosecution before a Special Judge shall be deemed to be a Public 
Prosecutor ”. 


It will be noticed that the provisions of sub-sections (1) and (2) of section 8 
place a Special Judge in the same position as a Magistrate for certain purposes and 
in the same position as a Sessions Judge for certain other purposes. Sub-section (3) 
expressly states that a Special Judge shall be deemed to be a Sessions Judge. Sub- 
section (4) in effect confers on a. Special Judge the same powers of punishing a 
convicted person as a Sessions Judge has. 


Now, if we can say that a Special Judge is a Magistrate, we shall be justified 
in concluding that section 350, Criminal Procedure Code, applies to proceedings 
before him. But, on the other hand, if we conclude that a Special Judge is not a 
Magistrate, then section 350, Criminal Procedure Code, will not be applicable to 
proceedings before him. ‘The analysis that has so far been made of the provisions of 
Act XLVI of 1952 will show that a Special Judge is neither a Magistrate nor a Ses- 
sions Judge. Judged by the classification of Courts in section 6, Criminal Procedure 
Code, he occupies an. anomalous position ; but then section 6 itself provides for 
“ Courts constituted under any law other than the Code ” in addition to the five 
classes of criminal Courts which are enumerated. For certain purposes the Special 
Judge has the powers of a Sessions Judge, for certain purposes, he also stands in the 
position of a Sessions Judge in relation to the High Court ; but, for certain other 
purposes he has to act as a Magistrate has got to do. An analysis of the Act, there- 
fore, yields only negative results. It is not therefore surprising that there has been 
a conflict of judicial opinion on this matter. In In re Vaidyanatha!, a Bench of this. 
Court observed.: 

** We arc definitely of opinion that when sub-section (31 of section 8 of the Act says that “ the 


Court of the Special Judge ‘ shall be deemed ? to be a Court of Session ”, it certainly is not in fact a 
Court of Session. The Court is that of a Special Judge whose procedure in the trial of such cases shall 
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be the procedure. prescribed by the Criminal Procedure Code for the trial of warrant cases, in which 
case section 350 of the Code is definitely applicable. If that is so, there is no provision by which the 
Public Prosecutor can ask the Court to recall and re-examine the witnesses already examined’. * 


The facts of that case were as follows: : One Vaidyanatha Ayyar was prose- 
cuted under section 161, Indian Penal Code, before a Sub-Magistrate who framed 
charges against him and posted the case for further hearing to 12th August; 1952. 
Meantime Act XLVI of 1952 came into force, and by virtue of section 10 of that Act 
the case was transferred to the file of the Special Judge. On 18th February, 1953, 
Mr. S. Varadarajulu Naidu, the Special Judge, took up the case for hearing and 
examined certain witnesses. He was then transferred and his successor Mr. Raja- 
badar Odayar took up the trial. The prosecution then applied for a de novo hearing. 
The accused opposed the application. Nonetheless Mr. Rajabadar Odayar 
decided to hear the case afresh. Against that order the accused came up in revision. 
The Court held that section 350 of the Code applied, that the prosecution had no 
right to claim a de novo examination and allowed the application. é 


An exactly contrary view was taken in Gopal Prasad v. The State+. In that case 
the Special Judge had decided to try the case de novo. ‘The accused challenged the 
decision by means of a revision petition. “The Court examined the decision in In 
re Vaidyanatha* and dissented from it. Imam, C.J., observed :` ` 

* With great respect to the learned Judges, as at present advised, I cannot accept the view 
expressed by thim. s ^ 


= * ‘ * * * + + * * 


If the Special Judge in the present case is'a Court of Session, then it seems to me that the Special 
Judge could not in law act upon evidence already recorded by the Special Magistrate. On the 
other hand, if it is assumed that the view taken by their Lordships of the Madras High Court is correct. 
then one must proceed on the assumption that the Special Judge is a Magistrate and that the provi- 
sions of section 350, Criminal Procedure Code, would be applicable." . 

With reference to section 350, Criminal Procedure Code, as it was amended, 


the learned Chief Justice proceeded : 


** Even so section 350, clause (1) does authorise a succeeding Magistrate to resummon the wit 
nesses and to recommence the enquiry or trial held by his predecessor. In the present case the Special 
Judge decided to resummon the witnesses and to hold his trial independent of any evidence recorded 
by the Special Magistrate. It was within his discretion, if he is to be treated as a Magistrate, to do 
so, and unless this Court was satisfied that it was a wholly wrong exercise of his jurisdiction, this 
Court cannot, in my opinion, interfere with his discietion in the exercise of revisional jurisdiction." 


Das, J., expressed, a similar opinion. 


` It is clear to us that a just conclusion cannot be reached unless the question is 
examined in its wider and more fundamental aspects... ‘The ordinary rule in criminal 
matters is that the judgment may be delivered only by the person who has heard 
the whole of the evidence in the case. "This principlé is well-established and has 
been firmly and consistently enforced. Vide Guruswami Thevar v. State?, The 
only exception is that created by section 350, Criminal. Procedure Code, which 
empowers a Magistrate to dispose of a case on evidence heard in part by himself 
and in part by his predecessor or predecessors. Even so,.as the section stood before 
it was amended in 1955, it gave the accused person an unqualified right to demand 
a de novo enquiry or trial. ‘That provision is evidence of the reluctance of the legis- 
lature to depart from the old familiar and cardinal principle of law' to which we 
have just referred. If, at the time the legislature placed Central Act XLVI of 
1952 on the Statute Book, it intended to create a breach in so ancient a rule, one 
would expect it to have used explicit language to that effect. 


In 1942, several Ordinances affecting criminal Courts were promulgated. Of 
these Ordinance No. II of 1942 constituted various special criminal Courts. The 
main provision of section 6 (1) of that Ordinance is practically identical with sub- 
section (1) of section 8, Central Act XLVI of 1952. Subsequently another Ordinance 
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No. LXI of 1942, was promulgated, sub-clause (3)' of clause 3 of which runs as 
follóws : 


“ Nothwithstanding anything contained in the Code, when a case.is transferred under sub-section 
(1) or sub-section (2), the Special Judge or Special Magistrate to whom, the case is transferred shall 
not be bound to resummon or rehear the witnesses or any of them unless he is satisfied that such a 
course is necessary in the interests of justice.” 


In other words, it was specifically provided that a de novo enquiry was not peces- 
sary. 


In 1950, the West Bengal Special Courts ‘Act was pte That Act, ‘like 
Central Act XLVI of 1952, eliminated the commitial procédure and substituted the 
procedure laid down in the Code of Criminal Procedure for the trial of warrant 
€ases by Magistrates. It contained a special provision dispensing with de novo 
trial on the transfer of a case from one special Court to another. / 


When, with these precedents before it, the legislature omitted to say in Central 
Act XLVI "of 1952 that it would not be necessary to hold a de novo trial in those cases 
where there has been;a change in. the personnel of the Special Judge trying a, case 
one should be justified i in concluding that it did not want to take away the right 
of the accused to insist that the judgment shall be rendered only by the person who 
had heard the whole of the evidence in that case. Except where the legislature has 
used manifestly plain words, or where from the context such appears. to be the 
necessary intention of the legislature we do not feel we shall be justified in creating 
‘an exception: to a principle ; so salutary’ and ancient. 


. Let us consider the matter from another point. What is the reason for the 
exception created by section 350, Criminal Procedure Code? It is hardly neces- 
sary to say that cases tried by Magistrates are usually less serious in nature than 
those tried by Courts of Session. It:is a reasonable inference that section 350 
was not intended to be applied to very grave offences. Now, by passing the Pre- 
vention of Corruption Act, 1947 and Act XLVI of 1952, the legislature thought fit to 
make it plain that it considered ‘offences under. section 161, Indian Penal Code,. 
and section 5 (2) of.the Prevention of Corruption Act to be very grave ones. , The 
manifestation “of such an intention would make one hesitate to make section 350 
applicable to'such cases. ^ e 

"The basic reason for section 350, Criminal Procedure Goder appears in the 
decision i in Tarada Baladu v. The Queen. What happened there was this: 


s The trial of this: case was mnd before Mr.. Happell, Officiating Agent, and. with one 
exception all the witnesses were examined. Tie, case was adjourned and endeavours were made to 
obtain the presence of persons named by the accused as witnesses, . Daring the adjournment Mr. 
"Garstin resumed his appointment, and having examined one fresh witness concluded the wi 


A Bench of this Court ‘observed: 


* We are compelled to pronounce the proceedings void. It is only in view of the necessarily 
frequent changes in the office of'Magistrate the' Criminal Procedure Code provides specially that a 
Magistrate may pronounce judgment on evidence partly recorded by ‘his predecessor and partly 
by himself, but there is no such provision in the case of Sessions Judges. The conviction must be 
set asiue and new trial directed.” : 


_The desire to achieve a just balance between the interests of the nied an 
expeditious -trial-and the frequency of changes in the personnel of the Courts of 
Magistrates, which itself was linked up with the needs of executive administration 
led to the enactment of section 350, Criminal Procedure Code and its continuance thereafter. 

What we emphasise is that without such an express provision in the Code; 
the; normal rule would have applied even in the Courts of Magistrates, that 
the entire oral evidence should have been heard.by the judicial officer before he 
could pronounce judgments in a criminal case. What has been expressly made by 
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section 350 applicable only: to a limited -class of criminal Courts out of those enu- 
merated in section 6, Criminal Procedure Code, cannot be extended without the 
sanction of the legislature, express or necessarily implied. There was no such 
extension to the Courts of the Special Judges constituted under Act XLVI of 1952. 


Legislative practice also is against any such extension : it cannot be done by a 
process of interpretation. 


With all respect to the learned Judges who decided In re Vaidyanatho!, we are 
of opinion that.the principle of law laid down ‘therein is not correct. 


We answer in the negative the question formulated by us and set out earlier. 
The papers will be returned to the, Bench which referred the question. 


"The appeal then came on for final’ hearing before the Bench (Somamndatam 
and Basheer Ahmed Sayeed, FFY. 


V. L. Ethiraj and P. N. Menon, for Appellant. 


The Advocate-General (V: K. Thiruvenkatachari) and the Public Prosecutor 
(P. S. Kailasam) on behalf of the State. - 


The Judgment of the Court was delivered by 


Somasundaram, F.t—The Full Bench has delivered judgment holding that section’ 
850 of the Criminal Procedure Code does not apply to a Special Judge appointed 
under the provisions of Central Act XLVI of 1952. The Full Bench heard the appeal 
on the 19th of February, 1958 and delivered the judgment on. the 4th of. March, 
1958. On the 27th of February, 1958, the Criminal Law Amendment Act, 1I of 
1958, came into force, whereby under the provisions of section 4 of that Act, section 
8, clause (3) of Central Act XLVI of 1952 was amended as follows : 
“ (3-A).—In particular, and without prejudice to the generality of the-provisions contained 
in sub-section (3), the provisions of section 350 of the Code of Criminal Procedure, 1898, shall, so_ 
. far as may be, apply to the proceedings before a Special Judge, and for cie purposes of the said provi- 
sions a Special Judge shall be deemed to be a Magistrate. 
Before this Act came into force, the Full Bench has declared the law that section 
350, Criminal Procedure Code, does not apply to the Special Judge. The convic- 
tion, therefore, based on evidence partly recorded by one Special Judge and peu 
recorded by the successoris void. It has, therefore, to be set aside. 


Tn the proceedings before the trial Court, the Judge who convicted the didici. 
further cross-examincd only P.W. 8. All the other evidence recordcd was before 
his predecessor. Under the.judgment of the Full Bench this further cross-exami- 
nation and the judgment.of the succeeding Judge will be void. "The question is 
whether in the present circumstances of the case we should send back the case for a- 
further trial by.asking the present Judge to deal with it according to law, that is, by - 
asking him to exercise his discretion under section 350 as now amended and made 
applicable to Special Courts.. Having given our: careful and anxious consi-; 
deration, we think that the ends of j justice do not require that in the present case 
that procedure.should be allowed to be followed. We therefore set aside the | con- , 
‘viction and sentence but order no- retrial in the-case. 


R.M. We*ec pog. pu 


Yo . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnm. Justice BALAKRISHNA AYYAR. 


Lion Automobile Service Co., Tirunelveli .. Petitioner" 
i v. 
State Transport Authority, Madras and another .. Respondents. 


Motor Vehicles Act (IV of 1939), sections 63, 64 and 64-A— Combined effect of —Right of revision —lf 
available in cases where an appeal lies. 


... Section 65 of the Motor Vehicles Act in terms applies to all Regional Transport Authorities 
without qualification and any person who is aggrieved by the refusal of a State Regional ‘Transport 
Authoritv to countersign a permit under that section has got a right of appeal to the State Transport . 
Appellate Tribunal under section 64 of the Act. Where such a right of appeal exists, the State 
Transport Anthority cannot entertain a revision under section 64-A of the Act in regard to'a 
refusal of a Regional Transport Authority to countersign a permit. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will , 
be pleased to issue a writ of certiorari calling for tae records of the Regional Trans- 
port Authority, Tirunelveli, in item No. 21(a) and item No. 21 (b) of its hearing held 
on 5th June, 1957 (R. No. A-3/5967/57, dated 11th June, 1957) and the order of” 
the State Transport Authority, Madras, in R. No. 28166/A2/57, dated 23rd 
December, 1957, and quash the said two orders. 


S. Mohan Kumaramangalam and K. Thirumalai, for Petitioner. 


G. Ramanujam, for The Additional Government Pleader (K. Veeraswami) on 
behalf of the 1st Respondent. 


The Advocate-General (V. K. Tiruvenkatachari) and T. Chengalvaroyan, for- 
end Respondent. 


The Court made the following 


OnnzR.—The petitioner is a transport company plying five buses or stage car- - 
riages between Tirunelveli and Srivilliputhur via Sankarankoil. The second res-- 
pondent is another transport company running thirteen buses between Madurai and . 
Rajapalayam. The map shows that the routes on which these two companies are 
operating overlap in the section between Srivilliputhur and Rajapalayam. 


On 17th Setpember, 1952, the second respondent applied to the Central Road 
Traffic Board, Madras, for permits that would enable it to extend the operation of ` 
three of its buses from Rajapalayam to Sankarankoil. On 16th April, 1953, the Re- 
gional Transport Officer, Madurai, notified that the application of the seconcd res- 
pondent would be taken up for consideration and that representations, if any, should 
be made to him before 8th May, 1953. On 29th April, 1953, the Regional Transport 
Officer, Tirunelveli, published a similar notification. On 12th May, 1959, the Regio- 
nal Transport Officer, Ramanathapuram, published a like notification, On 27th. 
June, 1953, the Regional Transport Authority, Madurai, recorded this view : 


* Recommended as it is represented that there is public necessity **. 
On 22nd July, 1953, the Regional Transport Authority, Ramanathapuram, at. 
Madurai, came to this decision : 

“Heard. The extension is not necessary ”. 


The papers supplied to me indicate that the Regional Transport Authority, 
Ramanathapuram, considered the application orly in respect of two buses. On 
goth November, 1953, the Regional Transport Gfficer, Ramanathapuram, published . 
another notification inviting representations on the application of the second res-- 
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pondent to run three buses to Sankarankoil via Rajapalayam. On 4th February, 
1954, the Regional Transport Officer, Ramanathapuram, rejected the application of 
‘the second respondent. In doing so he observed : 


* the sector Rajanalayam upto district border is well served by a number of buses. "There is 
no case justifying the introduction of additional buses in the sector. Considering the traffic density 
I do not see any reason to allow the variation asked for." ) 


"The second respondent then went up in revision to Government, which set aside 
the order of the Regional Transport Officer, Ramanathapuram and directed 


“that the variation asked for be granted in respect of two out of the three buses of the petitioner." 


"The petitioner then came up to this Court in Writ Petition No. 494 of 1954 to quash 
the order of the Government. That petition was dismissed. A writ appeal was 
filed and that too was dismissed on 26th August, 1955. 


Now, as the Regional Transport Officer, Ramanathapuram, had jurisdiction to 
grant the variation only in respect of the district of Ramanathapuram, the result of 
all the proceedings up to this stage was that the second respondent got the permission 
of the Regional Transport Authority, Ramanathapuram, to extend the operation of 
‘two of its buses up to the border between Ramanathapuram and Tirunelveli. 


"The second respondent then took up the matter with the Regional Transport 
Authority, Tirunelveli. On 8th June, 1956, that Regional Transport Authority 
rejected the application on the following grounds : 


“The applicant and the objector were heard in detail. The point for consideration is whether 
there is any necessity for extending this service between Madurai and Rajapalayam to Sankarankoil. 
:So far as the sector from Rajapalayam to Sankarankoil is concerned, there are now 8 buses in addi- 
tion to these now running on temporary permits. In any case so far as the applicant is concerned the 
need for extension has to be considered with reference to the through-passenger facilities. It is 
‘seen from the statements furnished by the operator himself that the number of through-passengers 
from Madurai to Sankarankoil is from nil to 3 p-r bus per day. This clearly indicates that whatever 
might have been the position at (the) time when the Government considered the matter, there is 
now no case for providing through facilities for passengers between Madurai and Sankarankoil I 
have also examined the invoices with reference to the traffic between the stations from Madurai to 
Srivilliputhur and Rajapalayam to Sankarankoil Here also there is no case for providing through 
facilities. It may also be mentioned trat Madurai and Sankarankoil are directly connected by train. 
“There are four trainseach way. In view of these points, I consider that there is n0 necessity for granting 
the variation asked for. The proposal is rejected.” : 2 


The second respondent then filed a revision petition before the State Transport 
Appellate Tribunal. The Tribunal on goth November, 1956, considered that in 
view of the conflict of opinion expressed by the Regional Transport Authority, 
"Tirunelveli and the Regional Transport Authority, Ramanathapuram, the matter 
ought to have been referred to the State Transport Authority under section 44 (3) 
(c) of the Motor Vehicles Act, and proceeded to pass the following order : 


“I accordingly set aside the order in question of the Regional Transport Authority, Tirunelveli 
and remand the case for fresh disposal after referring the matter to the State Transport Authority 
and getting the difference of the opinion regarding the need for direct transport facilities between 


Madurai and Sankarankoil settled by the State Transport Authority under section 44 (3) (c) of the 
Motor Vehicles Act.” : 


» 

There were further proceedings with which we are not now concerned. It is enough 
to say that on 3rd December, 1956, the Government passed an order directing the 
Regional Transport Authority, Tirunelveli, to extend the route of two of the buses 
belonging to the second respondent and plying between Madurai and Rajapala- 
yam up to Sankarankoil. Obviously in view of this order of Government, the second 
respondent withdrew the appeal which it had preferred to the State Transport 
Appellate Tribunal from the order of the Regional Transport Authority, Tirunel- 
veli, rejecting. its application. . . f 


` The result of all this was that on 5th June, 1957, the Regional Transport Autho- 
rity, Tirunelveli, had before it two orders. .One was the remand order made by the 
State, Transport Appellate Tribunal on goth November, 1956 and the other was the 
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order of the Government, dated 3rd December, 1956. After considering both these 
the Regional Transport Authority, Tirunelveli, passed the following order : 


* In their order Ms. No. 3377, Home, dated 3rd December, 1956, the Government have decided 
that the route Madurai to Rajapalayam should be extended upto Sankarankoil in Tirurielveli District. 
Tue statistics of passengers from Madurai to Sankarankoil'for a period spread’ over five months showed 
that there were very few through-passengers. Tne sector Rajapalayam and Sankarankoil is served 
by as many as eight buses with sixteen single trips. "There are also through train facilities from Madurai 
to Sankarankoil. The Regional Transport Authority feels that the variation of the permit of one 
bus will m:et,the needs of the traffic. Hence variation is allowed in r^spect of only one bus of the 
applicant company. The application in respect of one more bus is rejected. — 


Against this order the petitioner and the second respondent filed revision petitions. 
before the State Transport Authority, Madras. On 23rd December, 1957, the State - 
Transport Authority, set aside the order of the Regional Transport Authority, 
Tirunelveli, in so far as it refused to give the secoad respondent permission to run a 
second bus also to Sankarankoil. In other words, it placed the, parties in the posi- 
tion which they would have occupied if the order of the Government, dated grd 
December, 1956, had taken effect. The second respondent thus got permission to 
run two of its buses from Madurai to Sankarankoil. The present petition has been 
filed to quash the order of the Regional Trànspo-t Authority made on, 5th June, 
1957 and of the State Transport Authority, dated 23rd December, 1957. 


Of.the four points that Mr. Mohan Kumaramangalam, the learned advocate 
for the petitioner, raised, the first was this. Ifa person who holds a permit to operate 
a bus or stage carriage in one district or region wants to operate in another district 
or region he must first of all obtain a variation of his original or primary permit from 
the Regional Transport Authority which gave him that permit. Thereafter he 
must obtain an endorsement from the Regional Transport Authority into whose 
jurisdiction he seeks to extend his operations. This means that the second res- 
pondent should have first of all obtained a variation of its primary permit from the- 
Regional Transport Authority, Madurai, and, thereafter obtained endorsements 
from the Regional Transport Authority, Ramanatnapuram and the Regional Trans- 
port Authority, Tirunelveli. This, the second respondent has not done. The 
second respondent has obtained endorsements from the Regional Transport Autho- 
rities of Ramanathapuram and Tirunelveli, but it had not prior to that obtained 
variation of its primary permits from the Regional Transport Authority, Madurai. 
At the meeting which the Regional Transport Authority, Madurai, held on 27th 
June, 1953, all that it did was.to recommend that three of the buses of the second 
respondent should be allowed to run to Sankarankoil : but it did not actually vary 
the terms of thé permit. Itisno doubt true that the file dealing with the application 
of the second respondent which was pending before the Regional Transport Officer, 
Madurai, was transferred to the file of the Regional Transport Officer, Ramanatha- 
puram, for necessary action in pursuance of an order of the Central Road Traffic 
Board, dated goth October, 1953. ` But, the Central Road Traffic Board had no 
power to direct the transfer and the order passed by the Regional Transport Officer, 
Ramanathapuram, based as it was on such a transfer is bad. 


To this objection the learned Advocate-General made the following reply. 
He first of all pointed out that this objection was not taken before the State Trans- 
port Authority and since that was not done it is not open to the petitioner to raise 
that objection before this Court, particularly because it involves the investigation 
of certain facts. Besides, as a matter of actual fact, a variation of the primary per- 
mit which the second réspondent held, had actually been made. ,I may mention 
here that during the arguments à document was shown to me which contained 
the variation. Mr. Mohan Kumaramangalam replied that the variation made on 
the primary permit shown to me must have been effected by the Regional Trans- 
port Authority, Madurai, under a misapprehgnsion of the legal and factual position. 
That may be so or may not be so. But, the objection of the learned Advocate- 
General that since this: point was not taken earlier as it should have been done the 
petitioner cannot raise it now must be upheld. I am: also inclined to uphold the 
objection of the learned Advocate-General for the further reason that this objection 
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appears to me to be very technical. The substance of the matter only requires that 
all the concerned Road Transport Authorities should permit. the. operator, to. run 
his buses in the territories of all of them. -That this.concurrence has been givén 
by all the three Authorities:at least in respect of'one:bus is. clearly manifest; .. Whe- 
ther such concurrence should be deemed to have been given. in respect of the second. 
bus also would depend upon other corisiderations which will.be investigated 
presently. 


The second contention of Mr. Mohan Kumaramangalam w was this. The Road 
Transport Authority, Tirunelveli, was, prepared to countersign the permit which 
the second respondent held in respect ofone bus. But, it was not prepared to do 
so in respect of the second bus which it:wanted to operate inside the | district, of 
Tirunelveli. Clause (d) of. section 64, provides : , 


* Any person. .........05 aggriéved by the refusal of the State or a Regional Transport Antho- 
rity to countersign a permit or by any condition attached to such- counter-signature;............ 
may, within the prescribed time and in the prescribed manner, appeal.to the prescribed authority- 


DEED Es. ei ` "n 


When, therefore, the Regional Transport ‘Authority, Tirunelveli, refused to.. 
countersign the permit of the second respondent in respect of the. second bus it had 
a right of appeal to the State Transport Appellate Tribunal which is: the prescribed 
authority under section 64. Where a right of.appeal exists no revision can be en- 
tertained by the State Transport Authority: Vide section 64-A. In consequence: . 
the State Transport Authority, to whom the second respondent went up in revision 
against the order of the Regional Transport Authority, Tirunelveli, refusing to- 
countersign its permit in respect of its second bus, had no o jurisdiction to entertain 
the matter. His order, therefore, is null and void." 


To this the leamed Advocete- General replied as s follows. Subrata ( 1) of 
section 63 runs : Qe as 

** Except as may B: otherwise prescribed a permit granted by the Regional Transport Authority 
of any one region shall not be valid in any other region, unless the permit has been countersigned by 
the Regional Transport Authority of that other r'gion, and a permit granted in any one State shalli 


not be valid in any other State unless countersigned by the State Transport Authority of that other 
State or by the Regional Transport Authority concerned. . Ma 


Provided that a private carrier’s permit, granted by the Regional Transport Authority of of any 
one region with the approval of the State Transport Authority, fór any area in any other region or 
regions within the same State shall be valid in that area without the countersignature of the Regional 

Transport Authority of the other region or of each of the othér'regions concerned." 


This section consists of two parts, or; as he put it, of two limbs. The first ap-- 
‘plies to operations inside the same State or to intra-State transport. The second. 
limb applies to operations in more than one State or to inter-State transport. Clause 
(d) of section 64 applies only to matters’ included in the second limb of section 63 (1). 
The words used in section 64: (d), so far as necessary, reproduce the actual words. 
in the latter limb of section 63 (1). -The legislature must have considered that no: 
right of appeal was necessary in respect of intra-State transport because adequate: 
provision in that regard exists in section 44 (3). IfinthesameState one Regional 
Transport Authority grants a variation of a permit and another Regional Trans-- 
port Authority refuses to countersign it then the State Transport. Authority can 
step in by virtue of section 44 (3) and settle the dispute between two Regional 
Transport Authoritics. Therefore, there is no right of appeal available to the 
second respondent under section 64 ue and, its revision petition to the State 
was in order. ` - : = 


He ‘also referred to the decision in Krishinamurthy v. C. D. A. Transport Co. 


This argument looks attractive. I do not, however, think that it effectively 
disposes of.: the objections raised by Mr. Mohan - Kumaramangalam. The case 
in Krishnamurthy v. C. D..A. Transport Co.!, which the learned Advocate-General 


- 
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referred to is not really in point. That turned on the terms of Rule 208 (b) and 
raised the question whether the rule conferred a right of appeal, and, it was held 
that the direction in the rule that an application for the variation of a permit shall 
be dealt with as if it were an application for a permit did not carry with ita right 
ofappeal. Here we are dealing with the question of countersignature which is 
expressly provided for in section 64 (d). 


: Sub-section (2) of section 63, in terms applies to all Regional Transport 
Authorities without qualification and not merely to Regional Transport Authorities 
"when exercising their powers in relation to inter-State transport. The Regional 
‘Transport Authorities may: attach conditions to their countersignature. A person 
aggrieved by the imposition of such conditions is given a right of appeal by section 
'64 (d). It would not be in accordance with the ordinary rules of interpretation 
to say that the former part of section 64 (d) applies to intra-State transport and the 
latter part to inter-State transport. Besides, ifthe contention of the learned Advocate- 
‘General were right and a person in the position of the second respondent to 
"whom a countersignature had been refused by the Regional Transport Authority 
‘had no right to appeal, one would expect the legislature to have indicated or pres- 
-cribed the procedure by which he would move the State Transport Authority to 
exercise its powers under section 44 (3). This objection of Mr. Mohan Kumara- 
mangalam, appears to me to be well-taken and I am inclined to hold that the State 
“Transport Authority had no jurisdiction to entertain the revision petition filed by 
the second. respondent. . 


The third objection which Mr. Mohan Kumaramangalam raised was this. 
The State Transport Authority which heard the revision petition filed by the second 
respondent was Mr. Ragupathi Rao Naidu. He was the Deputy Transport Com- 
missioner before he became the State Transport Authority. On roth September, 
1956, he had been consulted by the Government in this matter before they issued their 
-order, dated grd December, 1956. The papers read in the order of Government 
of that date expressly refer to a letter of the Deputy Transport Commissioner, dated 
10th September, 1956. .In the body of the order also Government say that they had 
-consulted the Deputy Transport Commissioner. Therefore, when as State Trans- 
port Authority he passed orders in the revision petition filed by the second respon- 
- dent, he was acting in a matter in respect of which he had already advised Govern- 
ment and committed himself to a definite view. He was, therefore, disqualified 
„to hear the revision petition. 


On this contention three observations may be made. When a situation of 

"this kind arises in a judicial proceeding it is normally solved by the transfer of the 
. case to the file of another officer. I have not been shown any provision in the Motor 
Vehicles Act which enables the difficulty to be solved in such a manner. Secondly, 

the proceedings of the, State Transport Authority are so much more administrative 

in the nature that the need for the enforcement of the convention that an 

-officer who had previously expressed an opinion in a matter should not hear 
it judicially is not so rigid. Finally I have found that as an appeal lay 

from the refusal of the Regional Transport Authority, Tirunelveli, to coun- 

tersign the permit of the second respondent the State Transport Authority 

“was acting without jurisdiction in hearing and disposing of the 
revision petition filed by the second respondent. So far as the petitioner is 

-concerned, it had itself invoked the jurisdiction of the State Transport Authority 
by going up in revision to him and so it cannot make a complaint of this matter, 


On the merits of the case, Mr. Mohan Kumaramangalam contended that the 
conclusion recorded by the Regional Transport Authority, Tirunelveli, is inconsis- 
tent with the reasons it had assigned. On 8th June, 1956, the Regional Transport 
„Authority, Tirunelveli, had definitely placed on record its conclusion that in view 
of the traffic facilities available there was no need for extending the operation of 
-the buses of the. second respondent into Tirunelveli. When it took up the matter 
-on 5th June, 1957, it summarised the reasons it had already given, and, logically 
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it should have reached the same conclusion as it did in 1956. In permitting a 
variation in respect of one bus it was not really recording its own view but merely 
deferring to the opinion of Government as recorded in the G.O. of 3rd December, 
1956.: ws ; 


There is some measure of justification for this criticism. Nevertheless on 5th 
June, 1957, when the Regional Transport Authority reconsidered the matter it was 
entitled to revise the opinion it had previously held. I am not, therefore, prepared 
to say that when it reached the conclusion it did on sth June, 1957,it was acting 
in a manner opposed to law or arbitrarily or capriciously. did 


The result, therefore, is that the writ petition is allowed to this extent. The 
order of the State Transport Authority in so far as it allowed the second respondent 
to run a second bus to Sankarankoil is vacated.- This means, that’ the order 
of the Regional Transport Authority, Tirunelveli, will stand, and, the second res- 
pondent will be permitted to run one bus from Madurai to Sankarankoil. There 
will be no order ‘as to costs. i ` 


"OM... n . Petition allowed im part. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAJAGOPALAN, Mm. Justice. BALAKRISHNA - AYYAR 
AND Mr. Justice RAMACHANDRA ÁYYAR. (e 


Collector of South Arcot I .. Petitioner - 
"PE v. : 
An Advocate, Cuddalore .» Respondenti- -` 


Legal Practitioners Act (XVIII of 1879)—Professional conduct—Advocate who has given opinion de one 
side in a criminal case—If could accept an engagement for the opposite sid? at a subsequent stage of the case. 


Whatever may be the position in civil cases an advocate who has given an opinion for one side 
in a criminal case should not accept an engagement at subsequent stage of the case for the opposite 
‘side. Tae employment places him in a position of confidence and imposes on him a duty not to use 
the information so gained, unwittingly or otherwise, to the detriment of his client. That duty conti- 
nues even alter the relationship of advocate and client ceases and does not depend on the fact whether 
the party employs him in the subsequent stage of the case or not. The office of a Public Prosecutor is 
„one of considerable prestige and responsibility and nothing should be allowed to be done which: would 
have the effect of impairing th confidential advice which he is often called upon to give or by under- 
mining the confidence of the public in the purity of Criminal Law Administration. It is improper 
‘for an advocate who held the office of a Public Prosecutor or was engaged as a Special Prosecutor 
to accept an engagement for the defence in a case in which at an earlier stage he advised or gave an 
ppinion to the prosecution or appeared for the prosecution at the stage of interlocutory application 
like bail, etc. E OT 


On two complaints, dated 7th November, 1956 and 27th November, 1956, 
‘made by the Government of Madras (Home) Department, the Tribunal of. Bar 
: Council, Madras, framed the following charges. v : 


I. That he, an Advocate of the High Court of Madras, while holding the office of. Public 
Prosecutor, Cuddalore, had access to the records relating to alleged defalcations in Srimushnam 
' Co-operative Society, acquired the confidence of the Co-operative Sub-Registrar (Prosecution) in 
connection therewith gave legal opinion and advised the prosecution of the then office-bearers of 
the said Society, in pursuance of which the prosecution was launched and the accused later com- 
mitted to Sessions, that he attended to the case so committed, viz., S.G. No. 38.of 1956 while it was 
pending before the Sessions Court, South Arcot, but subsequently, after resigning the office.of 


` 
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Public Prosecutor when the case stood transferred to the Gourt of the Assistant Sessions Judge, he 
declined to appear for the prosecution in S.C. No. 38 of 1¢56 in the said Court though requested 
to do so by the Collector of South Arcot and accepted the engagement of one of the accused 
therein and conducted the defence at the trial before tke Assistant Sessions Judge despite the 
objections taken by the prosecution to his appearing for the defence and i 


2. That he as Public Prosecutor of South Arcot, after having access to the prosecution 
records, receiving instructions and appearing for tue prosecution in the bail application C.M.P. 
No. 119 of 1956 preferred by the Accused in S.C. No. 52 of. 1956 subsequently on resigning the 
office of Public Prosecutor appeared for the accused and conducted their defence in the trial in 
S.G. No. 52 of 1956 and he for all or any of the reasons aforesaid has rendered himself, liable for 
punishment for professional misconduct within the meaning of section 10 (1) of the Indian Bar 
Gouncils Act, 1926. . 


The Advocate-General (V. K. Tiruvenkatachari) on notice issued to the 
Advocate. |: 


The Additional Government Pleader (K. Veeraswami) on behalf of the Petitioner. 


M. S. Venkatarama Ayyar and K. Kalyanasundaram on behalf of the Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Ayyar, 7.—The respondent is an advocate practising at Cuddalore, 
South Arcot District. He was appointed to the office of the Public Prosecutor for 
a period of three years from 1952 and in February, 1955, his term was extended for 
a further term of three years. In the year 1956 certain differences arose between 
the respondent and the Collector of the District. The respondent appears to have 
felt that by an unwarranted interpretation of the Rules the fees for the work done 
by him was reduced, and on gth August, 1956, he tendered the resignation of his 
office, The resignation was accepted by the Government in G.O. No. 2585, 
Home, dated 13th September, 1956, with effect from gth August, 1956. 


While the respondent was in office as Public Prosecutor the Deputy Registrar 
of Co-operative Societies (Prosecution) consulted him on 7th September, 1955, on 
the advisability of launching a prosecution against certain office-bearers of the 
Srimushnam Co-operative Society for alleged defalcation. Records relating to 
the alleged misappropriation of the society’s funds were placed before the respondent 
who gave a written opinion advising a complaint to the police for investigation 
and prosecution. Prosecution was launched against the office-bearers of the society, 
and the accused were duly committed to Sessions by the Additional First Class Magis- 
trate, Cuddalore, on 31st May, 1956. The case was originally posted before the 
Sessions Judge, but later it was transferred to the Court of the Assistant Sessions. 
Judge II, Cuddalore, to be tried on 22nd August, 1956. As stated already the res- 
pondent had sent in his resignation by then. But the State Government had not 
passed orders accepting the same. The Collector, therefore, requested the res- 
pondent by his letter, dated 14th August, 1956, to attend to the current work till his 
resignation was accepted and till he was relieved. By another letter of the same 
date the Collector requested the respondent to conduct prosecution in the Srimush- 
nam Co-operative Society defalcation case in S.C. No. 38 of 1956 on the file of the 
Assistant Sessions Judge II, Cuddalore. Unfortunately the respondent, without 
any regàrd to the dislocation of public work which would result as a consequence 
of his stopping away suddenly, wrote to the Collector the very next day, declining 
'to take up the case on the ground he had resigned already (although the resignation 
"Was not accepted then) and that he had '* committed himself to other engagements ?*. 
We cannot help feeling that the respondent could have displayed a greater sense 
of responsibility by attending to the duties of office held till his resignation was 
accepted by the proper authority. Differences of opinion or even a feeling that he 
‘had not been justly treated (assuming it was warranted) cannot justify the preci- 
pitate action resulting in the abandonment of a Cuty he owned to the State and to 
the Court. Thereupon the Collector directed the handing over the papers to the 
Additional Public Prosecutor, who was placed in additional charge as Public Pro- 


we, 


[I] COLLECTOR OF s. ARCOT v. AN ADVOCATE (F.B.) (Ramachandra Ayyar, F). 304, 


secutor. On 21st August, 1956, the respondent accepted the engagement on behalf 
of the second accused is S.C. No. 38 of.1956, the case in which -he had given opinion 
for the prosecution. The Deputy Registrar of Co-operative Societies filed **an 
objection memo.” before the Assistant Sessions Judge to the respondent’s appearing 
for one of the accused in the case, as he had intimate knowledge of the facts on tlie 
side of the prosecution. The fact of the respondent's having given an opinion 
advising the prosecution does not-appear to have been brought to the notice of 
or relied on before the learned Judge, as the objection was based only on certain 
alleged confidential communications. Accepting. the assurance of the respondent 
that he did not come across any confidential records, the Assistant Sessions Judge 
overruled. the objection and aliowed the respondent to appear for the end 
accused. In the trial that proceeded, the accused were acquitted. The Collector 
thereupon reported the conduct of the respondent to the Government, who moved 
the High Court for taking action under section 10 of the Bar Councils Act. A 
second complaint in regard to the conduct of the respondent was also made by the 
Government, charging that the respondent while he was the Public Prosecutor 
appeared before.the Sessions Judge, South Arcot, in Criminal M.P. No. 119 of 1956 
in S.C. No. 52 of 1956 on behalf of the State, but that after ceasing to hold office 
he accepted the engagement on behalf of the accused in that.Sessions Case. On 
receipt of the complaints the explanation of the-Respondent was obtained and the 
two following charges were framed. against him. : 


I. That you, an advocate of the High Court of Madras, while holding the office of Public 
Prosecutor, Cuddalore, had access to the records relating to alleged defalcation in Srimushnam 
Co-operative Society, acquired the confidence of the Co-operative Sub-Registrar (Prosecution) in. 
connection therewith, gave legal opinion and advised the prosecution of the then office-bearers of 
the said society in pursuance of which the prosecution was launched and the accused later com- 
mitted to Sessions, that you attended to the case so committed, viz., S.C. No. 38 of 1956 while it 
was pending before the Sessions Court, South Arcot, but subsequently after resigning the office of 
Public Prosecutor when the case stood transferred to the Court of the Assistant Sessions Judge you 
declined to appear for the prosecution in S.C. No. 38 of 1956 in the said Court .though requested 
to do so by the Collector of South Arcot, and accepted the engagement of one of the accused therein 
and conducted the defence at the trial before the Assistant Sessions Judge despite the objections taken 
by the.prosecution to your appearing for the defence. : 


2. That you as Public Prosecutor of South Arcot, after having access to the prosecution records, 
receiving instructions and appearing for the prosecution in the bail'application C.M.P. No. 119 of 
1956 preferred by the accused in S.C. No. 52 of 1956 subsequent on resigning the office of Public 
Prosecutor appeared for the accused and conducted their defence in the trial of S.C. No. 52 of 1956.” 


It must be stated that the 1st charge, in so far as it said that the respondent 
appeared in S.C. No. 38 of 1956 while it was pending in the Sessions Court, is factually 
incorrect. The matter was enquired into by the Tribunal of the Bar Council. 
There was, however, no controversy in regard to the facts set out above. Before 
the Tribunal the respondent expressed unqualified regret for his conduct and stated 
that it was foolish on his part to have appeared for the accused in the Sessions Case. 
The Tribunal held that the respondent suppressed the fact of his having given an 
opinion ori the side of the prosecution when his right to appear was challenged in 
S.C. No. 38 of 1956, and that he was guilty of the two charges of misconduct. We 
do not, however, agree with the Tribunal that the respondent was guilty of any süp- 
pression of facts before the Assistant Sessions Judge. The only question then raised 
was about certain alleged confidential communications, and the question of the 
respondent having given an opinion was not relied on as disqualifying him from 
appearing for the accused. But we find, however, that the respondent is guilty of 
improper conduct in having taken up engagement on behalf of the accused in the 
cases in which he, as. Public Prosecutor, gave an opinion or appeared at the time 
of the bail application on behalf of the prosecution. Whatever may be the position 
in civil cáses; we are of the view that an advocate who has given an opinion for one 
side in a criminal case should not accept an engagement at subsequent stages of 
the case for the opposite side. That employment places him in a position of cons 
fidence and imposes on him a duty not to use the information so gained, unwittingly 
or otherwise, to the detriment of his client. "That duty continues even: after the 
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relationship of advocate and client has ceased, and therefore this prohibition can- 
not be made to depend on the fact whether the party engages him in the subsequent 
stages of the case or not. Higher interests of the administration of justice and the 
preservation of the noble traditions of the Bar, of which he is a member, should 
dictate him to reject the proferred brief for the other side. The question of pro- 
priety cannot depend upon the existence of any confidential communication. Indeed 
it would not be possible to investigate whether in fact there was confidential 
communication or not having regard to the provisions of section 126 of the Indian 
Evidence Act. The office of a Public Prosecutor is one of considerable prestige. 
and responsibility, and nothing should be allowed to be done which would 
have the effect of impairing the confidential advice which he is often called upon 
to give or of undermining the confidence of the public in the purity of Criminal 
Law administration. Such officers carry with them a retaining fee. But whether 
the question is viewed merely on the basis of a coxtract of service or from the higher 
standards of professional morality, which in our opinion should be the guiding prin- 
ciple, it is improper for an advocate who held the office of a Public Prosecutor or 
was engaged as a Special Public Prosecutor to accept an engagement for the 
defence in a case in which at an earlier stage he advised or gave an opinion to the 
prosecution or appeared on behalf of the prosecution at the stage of interlocutory 
applications like applications for bail, etc. We have already found that the charges 
against the respondent have been substantially proved. Considering the fact 
that even from the early stage of the case the respondent realised his error and 
expressed unqualified regret and the publicity which these proceedings inevitably 
involve we take no further action in the matter except to express our displeasure 
at his conduct. 


R.M. i Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUsTICE RAMASWAMI, 


The Proprietrix of Messrs. The Indian Process Chemical 
Laboratory and another .. Petitioners” 


v. 
The Drugs Inspector, Madras City .. Respondent. 


Drugs Act (XXIII of 1940), section 18 (a) (i) read with section 27—Offence under—Mens rea if essential— 
Suggestions for better administering the Act. 


Criminal trial—Mens rea—Applicability. 


' For committing an offence under section 18 (a) (i) read with section 27 of the Indian Drugs Act 
(1940) intention to do the guilty act which is made penal Ey the statute is not required. The Act 
creates an absolute liability and rules out mens rea as a constituent part of the crime. It would only 
affect the question of punishment. 


Applicability of mens rea in offences under Indian Penal Statutes, discussed. 


Early strengthing of the staff (Drugs Inspectors) and more frequent check of stockist firms of 
drugs are indicated. Directives must be issued by the Central Government agency to the Drugs- 
' Inspectors to look upon themselves more as guides, philosophers and friends of nascent drug industries 
and not as prosecutors. The work of the agency must be educative and not punitive. Only in,cases 
where the firms have proved unresponsive and recalcitrant and are by the poverty of their resources 
unable to fulfil their obligations, should prosecutions be undertaken as a last resort. 


s Modification of Rules suggested for testing samples of stocks of drugs liable to deterioration: 


x 





D tr. R. C. Nos. 447 and.448 of 1957. . . x oe 97th January, 1938. 
rit (OER. Py Nos 497 and 498 of 1957.) Le Les ae 


A 


II]: IND. PROCESS CHEM, LABORATORY V. DRUGS INSPECTOR (Ramaswami, j): $99 


Petition under sections 435 and 439 of the Code of. Criminal Procedure, 1898, 
praying the High Court to revise the Orders of the Court of the:Eighth Presidency 
Magistrate, George Town, Madras, dated 13th Frust 1957 | and made i in : C. e: 
Nos. 1 3680 and 13747 of 1956 respectively. 


B. T. Sundararajan, for Petitioners. 
V. V. Radhakrishnan, for the Public Prosecutor « on behalf? of the Respondent 


The Court made the following ' ' l Wied : 
- — Onprn.—These are Revision Cases which. have bon filed against. the: convics 
tions and sentences by the learned. Eighth Prestdeaey: n DE e T4 "Madre 
in C.C. Nos. 13680 and 13747 of 1956.. 


The facts are:—The complaints in these cases jas been filed by thé Dus 
Inspector, Madras City against Messrs. Indian Process Chemical Laboratory, 283, 
Linghi Chetty Street, Madras 1, the proprietrix of the said firm, Srimati Krislina 
Bhamini Devi and the "Manager of the said firm Sri V. S. Krishnamurthy. © -s 


The charge is that this firm has been. stocking and exhibiting for sale and dis: 
tributing drugs manufactured by their.principal firm at Bangalore, Indian Process 
Chemical Laboratory. Tincture Digitalis, B. P. was one of the drugs so stocked and 
distributed. Samples of the Tincture Digitalis were taken by the Drugs Inspector, 

‘Madras and sent for analysis to the Government Analyst, Guindy, and were found 
to be sub-standard quality: The accused are thus said to have violated the proi 
visions of section 18 (a) (1) of. the Drugs Act, 1940, and committed an piene 
punishable ùnder section 27 of the said Act. : 


"The complaint in C. C. No. 13680 of 1956 related to saris of Tincture. Digi 
talis B. P. seized on 19th July, 1955, samples bearing batch No: 53412, while C.C: 
No. 13747 of 1956 related: to samples of the same drug seized on 22nd RR 1955» 
samples bearing batch Nos. 53047 and 53097. 


The certificates of analysis by the Government. Analyst as well as the Prótocölš 
of Biological Assay of the sample of Tincture Digitalis taken in both the cases have! 
been filed as exhibits in both the cases. The Analyst has reported that in respect of 
Tincture Digitalis, B.P. batch No. 53412, the sample did not have specific activity: 
of digitalis experimented on frogs and that the chemical test showed that there was 
practically no digitalis glycosides in the sample and that in respect.of batch No. 
53057 the analysis showed only an averge potency of 42.8 per cent. of the, 1953 
B. P. standard and that the analysis of batch No. 53097 showed an average 
potency of 6.5 per cent. of the 1953 B. P. standard. 


The defence put forward on behalf of accused 2-in the written statement \ was 
as follows :— 


* We have not committed any offence. 


‘We are an Indian Firm and we have been taking great care under expert Vues d to manu- 
facture drugs which are up to standard. In fact many of our drugs are in no way inferior to those 
manufactured by foreign firms. 


The drug ‘Tincture Digitalis’ is a drug which is subject to rapid deterioration. Eminent Stien- 
tists have, been at -pains to find out the cause for this deterioration of the poa in '* Tine 
Digitalis” and they haye been. baffled by this deterioration. 


The attention of the Court is invited on the nie of deterioration | to the flog d 
contained in :— - 


` Page- 3 370 of the United States poems aad Edition i 


Deterioration’ :—^* It has been for many years.that preparation of digitails lo lose their poteniy. Th: 

is "undoubtedly, at least in part due to hydrolysis of. the glycosides, as it is well- established -that thè- 

: eglycones are much less potent than the glycosides from which they are derived ; Ex hydrolysis 
may be brought about by enzymes which are contained in the leaves”. ^ 


. “This rate at which digitalis leaf undergoes a loss of activity may vary from: ‘nothing sto’ 0% 

within 6 months when tested by the frog method. It may be noted parenthetically that the: cat’ 
method of aday (aec under assay shows generally muah less, evidence of loss of ptt vun. ne wi 
method,” 


HAM Ty 3e 
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.2. Page 372 of The United States Dispensatdry, 23rd edition : 


“ Preparation of Digitalis vary so much in their. potenzy,'and the condition in which it is used 
so frequently demand the full actions of the drug that the therapeutist should be guided in his dosage 
only by the degree of effect". i 


3. Page 1147 of The United States Dispensatory, 23rd edition: 


“All 4 samples were assayed both by the frog method o? U.S.P. XI and by the quantity required 
to kill a cat. In every patient in whom two preparations were employed the clinical effects produced 
more nearly followed the dosage of a cat assay than of the frog. The present Pharmacopeia has 
followed the lead of several of the European Pharmacopoeia and adopted a cat assay in the place of 
the frog method which had been officially recognised for 25 years. But we do not believe that cither 
method affords any accurate measure of clinical dosage." 


4. Page 1148 of The United States Dispensatory, 23rd edition: 


+ “It is well established that Tincture.of ‘Digitalis’ is more liable to deteriorate than the properly 
preserved leaves. The rapidity with which various samples of tincture lose their potency is subject 
to the most inexplicable variation ; of two, tinctures made by the same method and preserved 
under the same condition, one may show an apparent loss of 20% of its potency within 6 months 
and the other none, Neither hydrogenation concentration, nor proportion of alcohol, nor temperature 
at which it is stored will explain these variations (see Emig. -.A. Ph. A., 1932, 1273 ; and Rowe and 
Scoville, J.A. Ph. A., 1933, 22, 1087). The observation of Macht and Krantz (Proe. S. Ex. B., 1926, 
23, 340) suggest that the action of the ultraviolet rays may have some connection with the loss of 
potency.’ 


5. Page 1273 of The Journal of American Pharmaceutical Association, Vol. XXI : 


Definition.—One of the most important preparations appearing in the United States Pharmacopeia 
is Tincture Digitalis, When this drug is prescribed a definite action upon the heart is expected. 
Often this characteristic digitalis action-slowing of the rat-, decrease in conductivity, increase in 
irretibility, lengthening in disastole and more effective systole, is not obtained, or is only weekly exhi- 
bited by old preparation. Although such tinctures at the time of manufacture assay full strength, 
at the end of the period of storage biological tests show that they have undergone a loss of all or 
part of their potency.” 


: 6, Pages 1275 and 1276 of The Journal of American Pharmaceutical Association, Vol. XXI : 


“ By the addition of H.C.I. various Phranges from 5.6 to 4.1 were obtained The tincture showed 
a decrease in potency from 30% to 50% in comparison to a normal tincture. The tincture, after 
one year of storage displayed a further decrease of from 12% to 50%. Nevertheless those preparations 
having the greatest decrease after manufacture now show the smallest drop, while those with the lower 
percentage decrease originally, now show a greater substandard condition. Due to this counter 
balancing the product at the end of the tim» period showed about’ the same potency, a decrease of 
65% to 100% from the normal timcture regardless of the condition of storage." 


** The two tinctures having the Ph. values of 5.1 and 5.4 and kept in sealed and unsealed bottles 
at room temperature showed at the end of one year a decrease of 33.396 and 50% respectively, or a 
100% when compared with the normal.” 


* On the alkali side of the scale the potency is lowered more than when acids are added. In 
the original assay the decreasé was proportional to the alkalmity. With a Ph. of 6.4 there is a fall 
of 50% ; and with a Ph. of 8.1 a loss of 83.3% when compared with the normal. At the end of the 
year a second assay showed further decrease of 27.3% to 44.496 for those kept at room temperature. 
The ultimate potency of all these tinctures was approximately the same. Nevertheless compared 
with the normal all the K.O.H. tinctures displayed a decrease 07115.7%. Those kept in the refrigera- 
tors had a loss of 9.1% to 33.3% from the original value. When compared with the normal tincture 
the decrease was 100%.” 


..^^ Page 313 of the Indian Medical Gazette : 


v...“ Light is another important factor. Macht has shown that not only sun light but even moon 
light may produce deterioration of glucosides, and unless this is rigidly excluded the leaf rapidly 
loses its potency.” ; ; 


. ` “Another point of interest brought out by this investigation is that 20 out of 60 tinctures submitted 
to us for biological assay were absolutely inactive and had to be condemned as being unfit for there- 
apeutic use. All these tinctures were prepared by reputable firms who employ a well-trained and 
experienced staff. They alsó obtained the best quality of the leaf and took all possible precautions 


as regards storage in a cool, dry and dark placc in tin-lined boxes," ` 
+ ^L Page 314 of The Indian Medical Gazette : : 


«^ One third of the total specimeris df tinctures prepared from all kinds of leaf for the market which 
was sent to us for assay were found to be absolutely inactive and had to be condemned and discarded. 
These were.prepared by reliable firms and under most-favoureble condition the dangers of using un- 

‘standardied preparation.” 


w 


ft) -rhb. PRooitss éiki. LABORATORY v. DRUGSINSPECTOR (Ramaswanl, 3) àit 
9. Page 97, Indian Medical-Gazette : ` ut Š l $e 


1.- Clinical observations as well as biological and chemical assay of tincture of digitalis show 
that it undergoes deterioration rapidly in a tropical climate such as that of India. ` 
t . 


2. This deterioration cannot be accurately determined: by any, single method in the laboratory 
such as Hatchers ‘ cat method’, the * frog method' or Kundson and Dreschachi Chemical Method, 
3. ' Clinical tests give the most reliable information. The average dose of 15 c.c. (or 4} drachms) 
of the tincture per 100. pounds of body weight required to get the patient under digitalis effect in 36 
to 48 hours is considerably increased after the tincture has been in the tropics even for a short time., . 


4. Deterioration is due to some change in the digitalis glucosides, the nature of which has 
not yet been determined.  ' dor ed d 


10, Page 383 of Thorpe's Dictionary of Applied Chemists, IV Edition, Vol. II. 
Ir. Page 1147 of United States Dispensatory, 23rd edition. — - 


12. The opinion of Dr. A. Stoll an internationally acknowledged authority on the subject 
and who had been invited by the Government of India às a honourable guest during the Science 
Congress—Ref : “ The Cardiac Glycosides ” by Dr. A. Stoll—Page 71. $ 


Tables (xi) and (xii) indicates the various possibilities for more or less extensive decomposition 
of genuine glucosides during the manufacture of the galenical preparation by the usual method. To 
what extent such decomposition actually occurs can be gathered from the following observation : 
An infusion of digitalis lanate from the powdered leaf was prepared in accordance with the directions 
of the Pharmacopeia Helvetica IV and analysed immediately. Only about one-half of the.amount 
of the genuine glycosides originally present could be detected. When such admittedly unstable 
infusions are stored’ the decomposition will probably proceed further. ‘It is con mon knowledge 
among physicians that the digitalis infusions ‘must always be prepared freshly. . 


13. Page 484 of The Extra Pharmacapeia—Martindale, Vol. I, 22nd' Edition. 


Experiments extending over 3 years indicate that the addition ‘of glacial acetic acid and sodium 
acetate to a‘tincture prepared from the defatted’ drug yields a stable preparation. A ner 
In tropical climate such as that of India Tincture of Digitalis undergoes deterioration in a short 
time. "Tinctures become darkish in colour on dilution and are, evidently considerably weaker in 
therapeutic efficacy. Dosage used in India far too small. ^^" > > : TUUS 


In cold countries the average quantity of tincture of digitalis required to cause toxic effects varies 
4 to 7 dr: but in Calcutta the smallest dose required was 9 dr. “The highest 29 dr. while the average 
was well over 14 dr. due to loss of potency of tincture and increased decomposition in the alimentary 
track and liver. Toxic effects with B.P. tincture in 15 m. doses thrice daily very rare in India. To 
obtain prompt results in grave cases 2 to 3 dr. per day for 5 days should be given. 3 : 


14. The Indian Medical Gazette—Page'g4— Table I.. From this table it will be evident that withih 
3 months potency has reduced to nearly 30% from 100% when.materialhas been kept.in the ideal 
condition of laboratory of Government and by on? of the topmost men of science of India. 3 es 


To the best of our knowledge and belief British Pharmacopoeia does-not state specifically as to 


how and under what conditions this drug should be kept or stored. It is only in September, 1956 


(after this prosecution) the Indian Pharmacopoeia has indicated the storage conditions. 


- After we were informed by the Drug Authoritiés that the samples drwan from our Madras Depot 
had deteriorated we decided to stop further manufacture of tbis drug for the purpose of supply and 


„sale. We, how:ver, prepared this drug.in a small quantity for “spermental purpose and sent the-same 


to the Government Analyst, Guindy (P.W. 2) for assay. Even thovgh it was found to be of standard 
quality we did not wish to run the risk of the inexplicable deterioration in the potency of the drug 
“-Tincture—Digitalis * and therefore we stopped manufcature of tliis drug altogether. uer e 


It is also submitted that the digitalis leaves were ‘purchased from the Government -Cinchona 


Factory at Nilgiris for manufacture ‘of * Tincture Digitalis”, | ' J . 

` “Accused 3 in his statement relied on the vagaries of Digitalis in the matter 
of deterioration and alleged that it was a feature for which he could not be held 
responsible and that at the time of manufacture the drug had full potency and that 
he had a warranty, to that effect from his principal. - DE EDS 


= B 


The learned Magistrate who enquired into these cases in the first instance carie 
to the conclusion that no case, had been made out against the accused. and discharged 
them. On revisions being preferred by, the State my learned brother Soma- 
sundaram, J., set aside the orders of discharge and directed further enquiry. The 
learned Magistrate who made the further enquiry came to the conclusion that accused 
2 and 3 were guilty of an offence under section 18 (a) (i) read with section, 27.0f 
the Drugs Act, 1940, and fined.each.of them Rs. 200 in each case. Hence these 
Revisions by accused 2 and g. "^ ^ - i 


^ 


SIM ua d ~ THE- MADRAS LAW JOURNAL REPORTS. - r ıl frg 

The thrée points which arise for determination are :' whether for, committing 
an.offence under section 18(a) (i) read with.section 27 of the Indian Drugs Act, 
1940, the appropriate guilty intention to do the guilty act which is made penal by 
the statute is.required ; secondly, whether in the circumstances of this case what 
will be appropriate punishment to be awarded ; and thirdly, whether certain addi- 
tions for the more efficient administration of the Drugs Act,‘ 1940, are required. 


.. Before entering into a discussion of these points, wé^must bear in mind the 
relevant sections of the said Act as they stand. ve 


Section 18 (a) (0) states : 


** From such date as may be fixed. by the State Government by notification in the. Official Gazette 
in this behalf, no person shall himself nor by any other person on his behalf— 


(a) manufacture for sale or sell or stock or exhibit for sale or distribute— l 
i eU) any drug which is not of a standard qualtiy ; l i 
ME T e a *. oo" * * oe 


Section 27 states: 
(Ws incid 


13 “Whoever himself or by any-other person on his bebalf manufactures for sale, sells, stocks or 
exhibits-for sale or distributes any drug in contravention of any of the provisions of this Chapter or 
any rule made thereunder, shall be punishable'with impriosnment which may extend to one year or 
swith fine which may extend to Rs. 500 or both."- : d 


"O The fundamental principle of English. Criminal Jurisprudence to use a maxim 
which has been familiar to English lawyers for nearly 800 years. is actus non facit 
reum nisi mens sit rea. An act does not make a man guilty without a guilty intention 
odo thé guilty act which is made penal by the statute or Common Law: Allard 
v. Serfridge & Co., Lid!. But there is generally no room for the application of this 
‘doctrine in the Indian Penal Statutes as their terms are precise and contain within 
‘themselves the precise and particular elements that go to make up the offences re- 
ferred to in those statutes. The Indian Penal Gode is one of the most exhaustive 
"Codes of Penal Laws and deyotes a ful chapter towards this interpretation clause, 
‘while’ ait equally large part of it is devoted for the general exceptions which with- 
.drew acts which would otherwise be an offence from that category: Its elaborate 
paraphernalia has been designed, it is said, to prevent captious Judges from 
wilfully misunderstanding*the Code and cunning criminals from escaping its 
„provisions. So, in Indian Penal Statutes where the doctrine of mens rea is intended 
to come into operation and a guilty mindis deemed essential for the proof of an 
offence, the Statute itself uses words like "knowingly", “willingly”, “fraudulently”, 
f negligently ° and so on. : 


. But there are now a large class of penal Acts created under the State as well 
"as Central Acts, which are réally not criminal but which are prohibited by the levy 
“of a penalty in the interests of the public. To such a category belong offences against 
‘Revenue, Adulteration Acts, Forest Laws, etc., penalties directed against public 
“nuisances, and cases in which though the proceedings are criminal in form, they are 
only sumniary modes of enforcing civil rights. In such cases, the prosecution need 
^only prove the prohibited act and the defendant must then bring himself within 
a statutory defence, The position is the same in (a) England (b) America and 
~(¢) -India. : i : : : 2 


PO ae , l . ENGLAND. » 


 Halsbury's Laws of England (Simonds Edition, 1955), Vol. III at page 273, 
“paragraph 508 has the following to say :— . : 


C. "A statutory crime may or may not contain an express definition of the necessary state of mind, 
-A statute may require a specific intention, malice, knowledge, wilfulness, or recklessness, : On the 
other hand, it may be silent as to any requirement of mens rea, and in such a case in order to deter- 


"mine whether or not mens rea is an essential element of the offence, it is necessary to look at the objects 
“ahd terms of the’statute. In some cases, the Courts have concluded that despite the absence of 
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express ro the intention 'of.the Legisláture was that’ mens rea was a necessary ingredient of- the 
offence. In others, the statute has been interpreted. as creating a strict liability irrespective of mens rea. 
Instances of this strict liability. have arisen on the legislation. concerning food and drugs; liquor licen- 
sing and many other matters." (R, v; Wheat, Horton v.. Gwymme?, Cotterell v. Penn?, 'R. v. Leinster*, 
Harding v. Price®, Ronee nud Realities Diaries (York) Ltd. v. Pedley?; Lamlis Case*, -Watsón v. Coupland’, 
Tayor’ Caset, 


Archbold's: ainil: | Pleadings ` Evidence. qui Praia | dn "Criminal Gia. 33rd 
Edition, 19545; atypages - 23 to 24.7 


vo Tt has always been a principle of the Common ig that iens rea is ari essential element in the 


commission of any criminal offence against the Gommón Law. ‘Chisholm v. Doulton, R. v; Twose1?, 


* s Reynolds v. Austin (G.H.) & Sons*3...... ss In the case of statutory offences it depends on ihe. 
' effect of the statute ; Gundy v. Lecocq!*. There i is a presumption that'ziens rea is an essential ingre- ‘ 


dient in a statutory offence, but: this presumption is liable to be displaced either by the words of the 
statuie creating the offence or by the subject-matter with: which it deals ; Sherras v. De Ruszen15, 
Wright, J. Unless a statute clearly or by implication rules out mens rea, a man should not be convicted 
unless he has a guilty mind. — Brend v. Wood'9. Yn finding whether ‘mens rea is ‘excluded the Court 
‘should consider whether the offence consists in-doing a prohibited act or in failing to perform a duty 
which only arises if a particular state of affairs exists, Harding v. Price®. 


When there is an absolute prohibition against the doing of an act, scienter foras no part of . the 
offence and absence of it afford no. defence to to. the accused person, the doing of, the act itself supplies. 
the mens rea ; see etat v. Kiment™*. eese à 


America. ; 


American jurisprudence,” pages 784-785 (section 24) has jie Diones to say : 


“An evil intention or guilty knowledge, ‘which is an essential part of crimes at Common Law, is 

‘in some cases,-but notin others, held:to be an element of crimes created by statute or ordinance. The 
view is taken in some cases! that a criminal intent is not a necessary element of offences which are 
merely malum prohibitum, or-of prohibitive statutes which cover misdemeanours in aid of the police 
power, where no provision is made as to intention. This is especially important in that if a c 

"interit is not an essential element of a statutory crime, it neéd not be proved in order to justify a con- 
viction. In other words, it is immaterial that the defendant acted in'good faith or did not know that 
he was violating the law. In.some cases it.is said that where a statute. REI the doing of an 
act as criminal, fhe law imputes criminal i intent from the doing ofthedct . . 


Corpus Juris at pages 76-77 (séction '42) : : 
“As a ‘general rule where an act is prohibited and made punishable by statute only, the statute 


E: -to be construed in the light of the Common Law and the existence ofa criminal intent is to be regard- 


ed as essential, even when not in terms required. The Legislature, howevér, may forbid the doing 
of an act and make its commission criminal without regard to the intent or knowledge of the doer 
‘and if such legislative intention appears the Courts must give it effect; although the intent of the doer 
may have been innocent. This rule has been generally, although not quite universally, applied in the 
enforcement of statutes passed in aid of the police power of the State, where the word "knowingly" 
«or other apt words are not employed to indicate that knowledge is an essential element of the crimes 
charged. The doing of the inhibited act constitutes the crime, and the moral turpitude or purity of the motive by 


„; ‘which if was prompted, and knowledge or ignorance of its criminal character, are immaterial circumstances on the , 
‘question of guilt. Whether or not in a given case a statute is to be so ‘construed is to be determined by 


sthe Gourt by considering the subject-matter of the prohibition as well as the language of the statute, 
and thus ascertaining the intention of the. Legislature. . . .” See United States v. 
Belint18, Sheelin Carpenter Co. v. Minnesota, “Armour Packing Co. v. U. S. 20, Peo v. Roby™, India Peo v. 
Werner®*, Peo v. West*? extracted in footnotes. 


Dr. Sir Hari Singh Gour’s The Penal Law ‘of India,’ 6th Edition (1955)s ` 
edited by Ex-Chief Justice Verma of Allahabad, Volume b page 207 (Section 
Br > Indian Penal Code). A 


- . There are, however, a limited and exceptional class of offences which carr 
be held t to be Kommitted without a guilty: mind, but they are usually ofa comparatively minor character. 
T ——M——————M————————————————ÓÉÉÉÓÉÁ. 


1. . (1921) 85 J.P. 203. : : 13. LR. (1951), 2 K.B. 135... - i 
‘2. YR es 661. \ ' ms 14% L.R. rg Q.B.D. 207. ii 

"^ 9. L.R. (1936) 1 K.B..53. ' - 15. CLR. (1895) 1 Q.B. 918 a at t gar. i ' 
4- D x hp K.B. gii- => =- 25e + 3106.- (1946) 175: EAE; x : SENLI 
5. 1948) 1 K.B. oos at 401. 17. L.R.(1951) 1 K.B. 
6. eS TAN ER. 606.. ^ 18. 258 U.S. 250 : 66 L. E 604. "s 
7. LR. (1952) 1 1 KB. 275. ; “e 1g. .-218 U.S. 557. ate vay pW 
8. (1951) 1 All E'R. 923 3p. ET ' o0. ' U.S. 159 Fed. 1. i 
9. (1945) r All E.R. 217 (D.C.). i 21. 52 Mich 577: 50 Am. Rep. 270. 

m0. (1951) 2 T.L.R; 284. e 29. 174 Ny. 132. 





ir. (1889) L.R. 22, zin. ds , (23+ 196; Ny. 293 + “60 Am. Rep. 452.: l 
wa. 14 Cox. 327s, tee. eae END ires 
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Apart from isolated and extreme cases, the principal classes of exceptions may perhaps be reduced 
to three, and these three are: One is a class of acts which are not criminal in any real sense, but 
are acts which in the public interests are prohibited under a penalty. The second class is all public 
nuisance, and the third case in which, although the proceeding is criminal in form, it is really a summary 
mode of enforcing a civil right. : ' : . 

So far as the Indian Penal Code is concerned, every offence under it virtually imports the idea 
of criminal intent or mens rea. Intent denotes all those states of mind which the statute creating the 
offence in question regards as necessary that an accused must have in order to fix the guilt in him. 
But no question of mens rea arises where the Legislature hes omitted to prescribe a particular mental 
condition as an ingredient of an offence, because the presumption is that the omission is intentional". 


Srinivasa Mall Bairota v. Emperor}, Isak Solomon v. Emperor?, Legal Remembrancer 

v. Ambikacharan?, Ismail v. Emperor*, Emperor v. Ramchandra®, Ravula Hariprasad Rao 
. V. The State and State v. Sheo Prasad®*; see alsc V. B. Raju, I.C.S., Penal Code 
(1957), page 249 and Appendix (A.). AM ; 

I have discussed at length the scope of mens rea in statutory offences with special 
reference to certain provisions of the Indian Motor Vehicles Act in Ramamurthy v. 
The State’, wherein I have referred to the considerable literature which has now 
grown around this topic of day to day impcrtance. 


Bearing these principles in mind, if we examine these relevant provisions, there 
cannot be the slightest doubt that they create an absolute liability. It clearly 
rules out mens rea as a constituent part of the crime. The object of the statute in 
creating such absolute liability is the imperative necessity to safeguard the lives of 
the citizens. Ifa tube of Tincture Digitalis is purchased for a patient suffering 
from heart attack, it would be practically murdering that patient if the tube supplied 
contained Tincture Digitalis not of the required B. P. standard quality which is 
the prescribed standard in such cases. Where the Pharmacopóeia does not pres- 
cribe any standard the drug must confirm to the commercial standard and evidence 
is admissible to show that it is of commercial standard or not ; Dickins v. Randerson?, 
Boots Cash Dispensing Chemicals Ltd. v. Cowling?, Hudson v. Bridge*?, and Bred v. British 
Drugs Houses, Lid.+1; see 88th Edition of Stone’s Justices Manual (1956), Volume I, 
page 906 and following (food and drugs). The nature of the duty imposed upon 
the supplier of the Tincture Digitalis is an imperative one of supplying the standard 
quality, which would meet the requirements of the case. 


The liability of the person from whom that supply of standard quality drug 
is required can admit of no qualifications and he must take all precautions to see 
that what he supplies is the standard quality preparation. In this very case the 
Drugs Inspector has suggested several precautions like bottling this medicine in 
amber coloured bottles and in small qualities and keeping them in cool places and. 
-have every batch supplied before use tested in the local laboratory and assure him- 
-self that what is supplied is of the standard quality. But even if after these pre- 
cautions are taken, it turns out that sub-standard quality drug is supplied, it would. 
make no difference to the criminal liability prescribed by the Act. It would only 
affect the question of punishment. 


To sum up, having regard to the nature of the duty, the person upon whom. 
it is imposed and the person by whom it would in ordinary cdses be performed. 
.and the person on whom the penalty is imposed and the words used, there cannot 
be the slightest doubt that the Act creates an absolute liability and rules out mens 
rea as a constituent part of the crime. Point 1 fails. 


f Point 2.—The learned Public Prosecutor rightly concedes that there are several 
extenuating features in this case which call for a mitigation of punishment. This. 
er LL LL t ————————— 


1 2M.L.]. 328: LL.R. 126, Pat. 460 : 6. (1951) 1 M.L.J. 612 ; A.LR. 1951 S.C.. 
(roa) J E 204 : 1951 S.C.J. 296 : 1951 S.G.R. 322. 


A.LR. 1947 P.C. 135. 


Y 
I 
2. LLR. (1948) Bom. 329: A.LR.:948* 6-a. AIR. 1956 All. 610. 
Bom. 364. 7. (1957) M.W.N. (Crl.) 1. 
3. LL.R. (1946) 2 Cal. 137. : 8. L.R. (1901) 1 K.B. 457. 
4. A.LR.1947 Lah.220. | l 9. (1903) 67 J.P. 195. 
5. LLR. (1938) Bom. 114: AR. 1998 10. (1909) 67 J.P. 186. 
Bom. 87. ir. (1947) 2 All E.R. 613. 


NL 


II] IND. PROCESS CHEM. LABORATORY v. DRUGS INSPECTOR (Ramaswami, j.). 315 


Chemical firm is fruitfully carrying on a nascent Indian industry. It is stated to 
have a well-equipped Laboratory and competent scientific advisers. The leaves 
were purchased only from the Cinchona Factory in the Nilgiris. The prepared 
stuff was sent to Madras after being tested and under warranty. It is not disputed 
that even preparations of standard potency deteriorate inexplicably and for reasons 
which are baffling. . The firm has always been anxious to carry out the instructions 
of the Drugs Inspector and in fact it is prepared to submit samples of any 
batch of the preparation for analysis at Guindy at its expense before that batch 


. is sold. It is also willing to bottle the preparation in small quantities in amber 


coloured bottles and keep them in a cool place as now instructed. It is capable of 
manufacturing preparations of standard potency is evident from its submitting 
subsequently samples of another batch prepared, which was found to be of full 
potency. In fact after these proceedings were taken they have stopped preparing 
Tincture Digitalis and which is a pity because we want our nascent industries 
to grow and prosper and serve our public fully. Otherwise, we would be£at the 
mercy of foreign preparations which on' account of exchange restrictions might not 
be even available. I, therefore, consider that the fines inflicted may be set aside 
and the firm. might be admonished, and I admonish accordingly through their 
learned advocate to give no room for a complaint of this kind in future in regard to 
this or any other preparation that might be put into the market., The fine 
amounts, if collected, will be refunded. ZEE i 


Point 3.—On hearing the careful submission of the learned advocate Mr. B.T. 
Sundarajan, the learned,Public Prosecutor and the Drugs Inspector, I have come 
to the conclusion that it is my duty to bring to the notice of the authorities concerned 
three things on their submissions which have impressed me. Firstly, the staff of 
Drugs Inspectors. seems to be hopelessly undermanned. .Two Drugs Inspectors are 
in charge of several firms in this city. Their inspections must necessarily be few 
and far between. In this case by the mercy of Providence these sub-standard pre- 
parations were detected in time and withdrawn from circulation. Otherwise, 
many avoidable deaths of cardic sufferers might have happened. Early strengthening 
of the staff and more frequent check of these stockist firms.are indicated. Secondly, 
directives must be issued by the Central Government agency to the Drugs Inspectors 
to look upon themselves more as guides, philosophers and friends of these nascent 
industries and not as prosecutors. The work of the agency must be educative and 
not punitive. Only in cases where the firms have proved unresponsive and recalci- 
trant and are by the poverty of their resources unable to fulfil their obligations, 
should prosecutions be undertaken in the last resort. This is already the role assum- 
ed by Factory Inspectors and Sales-tax and Shops Establishment Inspectors in the 
State as impressed in the decisions of this Court. Thirdly, rules may be so suitably. 
modified that it will be open to stockists of these dangerous drugs liable to deteriora- 
tion for unknown causes and inexplicably, to have a sample of each batch before 
making them available to the public tested by the Guindy Institute or if it is over- . 
worked by other reputable laboratories through. the agency of the Drugs Inspector 
and at the expense of the concerned firm and for which course this firm and others are 
only too willing. It has to be borne in mind that the firms want to safeguard their 
repute arid their monetary returns are dependent upon the confidence which they 
inspire in the reliability of their drugs in the public mind. Therefore, it will be an 
exception rather than the rule for a firm not to co-operate with the Drugs Inspectorate 
staff. Ofcourse I am excluding from this.purview deliberate traffickers in inferior 
or adulterated drugs out for making quick and large profits. It is be hoped that 
these suggestions will commend themselves to the powers that be and bear earl 


fruition. 


K.S. f '  — Fines set aside, Petitioners admonished. 
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IN THE HIGH COURT OF JUDICATURE AT: MADRAS, 


. Present :—Mr. P. RAJAGOPALAN, Officiating Chief justice AND Mr. Justice 
RAJAGOPALA AYYANGAR. 


Messtis. Commercial Crédit Corporation (1943) Limited, 


_ Pattaloo Road, Mount Road, Madras .. Petitioners * 
The Deputy Commercial Tax Officer, Mount Road Divi- > ` ~, 
sion, Mount Road, Madras, and another . : us Respondents. — 


' Madras General Sales-Tax Act (I of 1939), sections 2 (b) and (h), Explanation I, 2 (i), Explanation 
IV and 3 (1)—Applicability and scope—Hire-purchase agreement —If “ sale ':—Liability to tax—Power of 
State Legislature—Government of India Act (1935), Schedule VII, List II, (Provincial List) Entry 48— 
Constitution of India (1950), Schedule, VII, List I, Entry 54-—“ Sale’? of goods-— Meaning of —Interpretation 
of Statutes— Meaning of words Constitution Act. © . Y Spero um $m 


The petitioners, 'the Commercial Credit Corporation (Private), Limited, were financiers giving 
financial assistance to persons purcbasing motor vehicles on hire-purchase. The nature of the trans- 


actions between themselves and their customers was as follows : 


A person desirous of acquiring a motor vehicle made his selection of the make and type and 
fixed the price therefor with the motor dealer concerned. ` He then approached the petitioners for 
financial assistance on hire-purchase basis. He paid the petitioners a deposit of Rs. 100 and signed 
a proposal form and executed a hire-purchase agreement. The agreement provided for the value 
of the vehicle, and other charges incurred by the petitioners, being recoverable from the customer 
in 11 or other number of equal monthly instalments. On the customer signing the hire-purchase 
agreement, the petitioners would, authorise the dealer to deliver the'vehicle to the customer. The 
latter would proceed to the dealer, pay a part of the purchase price and obtain delivery of the vehicle. 
‘The balance of the purchase money:due'to the dealer was then paid by the petitioners who would 
subsequently collect the said amount from the customer in instalments. - 


At the time when the dealer effected a sale, he would be charged sales-tax on his transaction 
which is collected from the customer. The petitioners were assessed to sales-tax by the sales-tax 
authorities on the basis that they were dealers in automobiles, their assessable turnover being deter- 
mined on the basis that the amounts realised by them were the price of the vehicles sold by them. 
The petitioners contended that there was only one sale involved in the transaction,that is,by the dealer 
to the ‘customer, and that the petitioners’ part in the transaction was merely to assist the Customer 
"with finance to enable him to make the purchase from the dealer. The transactions, they contended 
were not “sales” but only bailments by way of hire, and that the petitioners were not, therefore, 
dealers who “ sold ” any goods and were not liable to tax under the Madras General Sales-Tax Act. 
It was also contended that, if the Madras General Sales-Tax Act levied sales-tax on hire-purchase 
transactions of this nature, the same was ultra vires the State Legislature, as not being comprehended 
within Entry 48 of the Provincial. Legislative List of Schedule VII to the Government of India 
Act, 1935, namely “ tax on the sale ofgoods"* or the corresponding Entry in the Schedule to the 
Constitution of India, Entry 54, “ Tax on the sale or purchase of goods’. Ss TN 


Held : (1) there were two sales involved in the transaction : first a transfer by sale of the property 
in the vehicle from the dealer to the petitioners and the further sale at the termination of the hire- 
purchase agreement when the ownership of the vehicle became vested in the customer; ` ` 

(2) the sale element was an integral part of the hire purchase transaction, as integral and as 
important as the bailment element, in thé shape of the “ hire? and it could not, therefore, be said 
* that there was no sale at all so as to preclude the State Legislature from ‘taxing the transaction. 
"Ihe addition ofan element of bailment operating during some stages of the transaction could not 
materially affect the result ; i 


(3) Explanation I to section: 2 (h) of the Madras General Sales-Tax Act, has to: be read as 
referring to those hire-purchase. agreements which involve a sale and in which the sale element has 
fructified ;.— . ; : E 2 

(4) that the transactions entered into by the petitioners constituted “ sales " within the mean- 
ing of section 2 (h) of the Madras General Sales-Tax Act, rendering them liable to sales-tax on their 
turnover, except in cases where, owing to the default on the part of the hirer (customer) in the pay- 
ment of the instalments of hire, the vehicle is seized by the petitioners ; i . A 

(5) that these transactions of hire-purchase could, having regard to their main intent and pur- 
posc, be treated as sales at the moment the agreements were entered into, subject to adjustment 
by the climination ofsuch portion of the turnover where no sale resulted ; 

(6) that for the purpose of computing the turnover of the petitioners, the total of the ‘hire?’ 
-stipulated to be paid in instalments should be treatedgas the price or consideration. i 

The fact that in some cases the customer paid the full price of the vehicle to the dealer by borrow- 


ing a major part of the amount from the petitioners on à promissory note and then selling the vehicle 
ricetta r a sisi d sc eA qa UNE Mie dL ve t 


*W.P. Nos. 493 and 1273 of 1956 and 500 and 671 of 1957. 17th January, 1958. 
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to the petitioners for the amount of the loan, and also executed a hire-purchase agrecment by which 
the vehicle is agreed to be left in the possession of the customer on hire purchase terms, would not 
affect the legal character of the transaction or make it a transaction of pledge exempt from tax. The 
sale by the customer to the petitioners cannot be held to be unreal, fictitious or colourable, as being: 
merely a form adopted to make a hypothecation of movables. The element of sale was not casual 
but was an integral and essential part of it. The transaction cannot be regarded as one of plecge or 
bailment, but as a complex one and compounded of various factors and legal relationships. There 
was the element of sale involved in the transaction to bring it within the relevant legislative entry. 
The transaction was a "sale" within the meaning of section 2 (h) which brought the petitioners 
within the definition of “ dealer ” in section 2 (b), subject to tax under section 3 (1) of the Act. 


Sales-Tax Officer v. Budh Prakash, (1954) S.C.]. 573: (1955) S.G.R. 243: (1954) 2 M.L.]. 496 and: 
The Instalment Supply, Ltd. v. State of Delhi, (1956) 7 S.T.C. 586, distinguished and explained. 


Case-law, English and Indian, discussed. 


It cannot be laid down as a generally p principle of constitutional interpretation that. 
in intepreting a constituent and organic statute, that construction most beneficial to the widest ampli- 
tude of the power of the Legislature must be adopted. "The expression “ sale ’’ in the Constitution 
of India cannot be read in such a way as to include a transaction which in the ordinary acceptance. 
of the term would not amount to a “sale.” : 

_ Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records connected with the Order of assess- 
ment passed by the Deputy Commercial Tax Officer, Mount Road, Madras, in 
assessment No. A 3/268 of 1953-54, dated 15th July, 1954 and quash the Order 
made therein. i 


K. V. Venkatasubramania Ayyar, T. Chengalvarayan, K. C. Srinivasan, G. R. Jagadisan 
and T. V. Balakrishnan, for Petitioners. ; i 


The Advocate-General (V. K. Tirusenkatachari) and the Additional Govern- 
ment Pleader (K. Veeraswami), for the State. 


The Judgment of the Court was delivered by ~ 


Rajagopala Ayyangar, 7.—These petitions are for the issue of writs of certiorari 
or other appropriate orders to quash certain assessments to sales-tax under the pro- 
visions of the Madras General Sales-Tax Act, 1939. Writ Petitions Nos. 500 and 
671 of 1957 have been filed by the same petitioners calling in question the orders 
id assessment in relation to two financial years, the point raised, however, being 
the same. ' 


Broadly stated the petitioners have been assessed to sales-tax by the appro- 
priate tax authorities on the basis that they were dealers in "autómobiles, their 
assessable turnover being determined on the basis that the amounts realised by 
them were the price of the vehicles sold by thera. The contention however urged 
in opposition to these assessments, and which is the foundation of these petitions, 
was that the transactions between them and their customers were not “ sales ”, 
but **bailments by way of hire", and that transactions of this type could not on a 
proper construction of the provisions of the Madras General Sales-Tax Act be brought 
within its charging provisions. -The point was also raised that if the Madras 
General Sales-Tax Act levied sales-tax on such transactions of ‘hire-purchase °, 
the same was ulira vires of the State Legislature, as not being comprehended within 
the entry “ Tax on the sale of goods " on which entry alone the legislative power 
to levy the tax imposed by the Madras General Sales-Tax Act could be sustained. 


Though the points raised in these several petitions are to some extent common, 
there are slight differences in the terms of the contract entered into between the peti- 
tioners in each case and their customers, and it is necessary to examine the prin- 
cipal terms of each agreement so as to appreciate the real nature-of the transaction 
involved in its legal results. 


Before doing so, however, it woyld be convenient to set out the relevant pro- 
visions of the enactment which bear upon the questions raised. The Madras. 
General Sales-Tax Act is a pre-Constitution statute, the legislative power to enact 
it being that contained in Entry 48 of the Provincial Legislative List of Schedule 
VII to the Government of India Act, 1935. This Entry ran: ‘“Taxes on sale of 
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goods and on advertisements". The corresponding item in the Constitution is 
Entry 54 in the State list reading : ‘Taxes on the sale or purchase of goods other 
than newspapers", which is not materially different. The Madras General Sales- 
Tax Act, 1939, was designated in the preamble as “an Act to provide for the levy 
of a general tax on the sale of goods in the State of Madras". Section 3 was the 
charging section, and under it the charge was laid on each “dealer” for each year 
on his total annual "turnover". “Dealer” was defined in section 2 (b) to mean 
“a person who carried on business of buying or selling goods.” The definition 
of “turnover” was contained in section 2 (l), where it was said to mean 

“the aggregate amount for which goods are either bought by or sold by a dealer whether 
for cash or for deferred payments or other valuable consideration......? 

This definition contained few explanations of which that which was urged as having 
some relevance to these petitions was Explanation IV which ran : i 

“Where, for accommodating a particular customer, a dealer obtains goods from another dealer 
and immediately disposes of the same to the said customer, the sale in respect of such goods shall be 
included in the turnover of the latter dealer but not in that of the former ”. 

"Ihe expression “sale " with its grammatical variations used in the definitions of 
dealer and turnover was itself defined in section 2 (A) thus : ae, 

“ ‘sale’ with all its grammatical variations and cognate expressions means every transfer of the 
property in goods by one person to another in the course of trade or business for cash or for deferred 
perunt or other valuable consideration, but does not include a mortgage, hypothecation, charge or 
pledge. 

Explanation I.—A transfer of goods on the hire-purchase or other instalment system of payment 
shall, notwithstanding the fact that the seller retains the title in the goods assecurity for payment of 
the price, be deemed to be a “‘sale”’ (to set out only the portion of the definition which is relevant 
to the present context.)' 

We shall now proceed to consider the details of the transaction in the several 
petitions, which it is contended are not sales to which the charging provisions of the 
Madras General Sales-Tax Act are attracted. 

The Commercial Credit Corporation (1943) (Private), Limited, are the 
petitioners in the Writ Petition No. 493 of 1956. The nature of the 
transactions between themselves and their customers is thus set out in the 
affidavit in support of the petition: A person desirous of acquiring a motor 
bicycle (or other vehicle) makes his selection of the make and type and 
fixes the price therefor with the motor dealer concerned. He then approaches 
the petitioners for financial assistance on  hire-purchase basis. He pays 
the petitioners a depsoit of Rs. roo and signs a proposal form and executes a 
hire-purchase agreement. The agreement will provide for the value of the vehicle 
and other charges incurred by the petitioners beirg recoverable from the customer 
in 11 or other number of equal monthly instalments. On the customer signing the 
hire-purchase agreement the petitioners would authorise the dealer to deliver the 
vehicle to the customer. The customer proceeds to the dealer, pays him a part of 
the purchase price and obtains the delivery of the vehicle. The balance of the 
purchase-money due to the dealer is paid by the petitioners, and it is this sum that is 
collected by the petitioners from the customer in instalments. At the time when 
the dealer effects a sale, he is charged sales-tax on his transaction, which is 
collected from the customer. 


The contention urged was that there was only one sale involved in the entire 
transaction, namely, by the dealer to the customer, and that the petitioners’ part in 
the transaction was merely to assist the customer with finance to enable him to make 
the purchase from the dealer. The purpose of the hire-purchase was said to be 
merely to put through this finance agreement, and was designed to afford security 
for the recovery of the instalments of the loan mads to the customer, resulting from 
the payment to the dealer of the unpaid puschase-money which as between the 
dealer and the customer was payable by the latter. This finance agreement, it was 
stated, could not and did not amount to a ‘sale’ of the vehicle, the petitioners were 
not therefore ‘dealers’ who ‘sold’ any goods and were not consequently liable to tax 
under this fiscal enactment. The complaint was that from and after 1953-54 the 


œ 
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Department had been assessing the petitioners illegally to tax, and that these 
assessments should therefore be quashed. 


Learned counsel for the petitioners filed copies of documents executed between 
themselves and their customer in one particular case as typical of their transactions. 
There was no dispute that these documents represented correctly the terms upon which 
the petitioners conducted their entire business. In the typed form filed, a customer 
had agreed to purchase a Royal Enfield Motor Cycle from the Madras Motors 
(Private), Limited, who were dealers in these motor cycles. The customer made a 
proposal to the petitioners on grd September, 1957, signed by himself and a guaran- 
tor to enter into an agreement with the petitioners for the hire-purchase of the 
cycle. The price of the cycle was Rs. 1,890 and with the insurance premiums for 
two years the total came to Rs. 2,049. The Customer had to make àn initial 
payment of Rs. 762 and the balance together with the commision designated as 
finance charge of Rs. 208 had to be paid in 23 monthly instalments of Rs. 65 each. 
‘On the acceptance of the proposal the customer executed a hire-purchase agree- 
ment. 


As a considerable part of the argument in this petition turned on the terms of 
this agreemnet it is necessary to refer to the material ones in some detail. The agree- 
ment was of course between the petitioners and the customer. ‘The petitioners were 
designated in the agreement as ‘owners’ and the customer as ‘the hirer”. Clauses 
stipulated : 

“ Clause I: The owners being the owners of the vehicles with fittings, tools. . . . agree to 
Tet and the hirer agrees to hire the vehicle from the date hereof subject to the terms and conditions 
herein contained and hereto annexed. 

Clause II : On the execution of this agreement the hirer shall pay to the owners in Madras a sum 


of Re. 1 in consideration of the option to purchase given to the hirer by Clause IV hercof and the 
said sum shall become the absolute property of the owners. 


Clause IIT : The hirer shall pay to the owners on the execution of this agreement the sum of Rs. 762 
as an initial payment by way of hire which shall become the absolute property of the owners and 
will punctually pay to the owners at their address. . . . . the sums mentioned in the margin 
hereof by way of rent for the hire of vehicle. 


(In the margin was specified the 23 instalments and the monthly rental of Rs. 65). 


Clause IV : If the hirer shall duly perform and observe all the terms and conditions in this agree- 
Tent contained on his part to be performed and observed and shall in manner aforesaid pay to the 
owners monthly sums by way of rent amounting together. . . .. and shall also pay to the owners 
all other sums of money which may become payable to them by the hirer. . . . the hiring shall 
come to an end and the vehicle shall at the option of the hirer become his property and the owners 
will assign and make over all their right, title and interest in the same to the hirer, but until such pay- 
ments as aforesaid have been made the vehicle shall remain the property of the owners." 


Among the conditions set out in the contract the only relevant ones are : 


4. ‘The hirer acknowledges that he holds the vehicle as a bailee of the owners and shall not 
have any property or interest as purchaser therein until he shall have exercised his option of purchase 
as hereinbefore provided and shall have paid the whole amount due under this agreement or under 
any term thereof. 


5. The owners may terminate with or without notice the contract of hiring and forthwith retake 
and recover possession of the vehicle (the contingencies are omitted as irrelevant). 

8. The hirer hereby agrees to give to the owners in respect of monthly hire payments a demand 
promissory note or usance hundis as and by way of collateral security and he further agrees that 
the owners shall be entitled to negotiate the said promissory note or hundis and also to sue upon the 
said hundis as and when they become due." 

In pursuance of clause 8 of the conditions the customer in the type form executed an 
‘on-demand’ promissory note for Rs. 1,4.95 being the total ofthe amount payable in 
23 instalments. 

On the execution of these two documents the petitioners addressed a communica- 
tion to the Madras Motors (Private), Limited, requesting them to collect Rs. 680 on 
account of petitioners and deliver thé vehicle to the customer. The dealers—the 
Madras Motors (Private), Limited—were also required to arrange for the registration 
of the motor cycle in the name of the customer ‘as owner’ with the petitioners’ name 
endorsed as ‘hire-purchase company.’ The original registration certificate of the 
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motor cycle was also required to be sent to the petitioners along with the bill for the 
balance ofthe purchase price. The sales-tax payable by the dealers. was to be 
collected from the customer. direct. 


The customer proceeded to the dealers on 5th September, 1957 and made the 
payment of Rs. 680 and took delivery of the vehicle. He thereafter signed a receipt 
and handed it over to the dealers, and in this he stated that he had acknowledged the 
receipt of the motor cycle from the dealers, having hired the said vehicle from the peti- 
tioners. The dealers thereafter sent in their bill to the petitioners on 6th September, 
1957, intimating the registration of the cycle in che manner advised, and enclosing 
the receipt signed by the customer along with. their bill for Rs. 1,210, this amount 
being arrived at by deducting Rs. 680 from the price of Rs. 1,890 of course this Rs. 
1,210 was paid by the petitioners. i : 


The question for our consideration is whether the petitioners put through any 
transaction of sale of the vehicle to the customer. Before referring to and dealing 
with the principles of law and the decisions relied on by Mr. Chengalvarayan, learn- 
ed counsel for the petitioners, it would be convenient-to analyse the transactions and 
localise the precise point in controversy. The first matter to be noticed is that the 
dealers, to take the example we have given earlier, the Madras Motors (Private), 
Limited did effect a sale of the vehicle. There cou:d be no dispute that purchaser: in 
that transaction of sale was not the customer but the petitioners. Though the cus- 
tomer had entered into preliminary negotiations with the dealers in the matter of the 
selection of the vehicle,.the person, however, to whom the property in the vehicle was 
transferred by the dealers was not the customer butthe petitioners. Inthis connection 
it must be mentioned that no significance could beattachedto the registration under 
the Motor Vehicles Act of the vehicles inthe name of the customer as owner, because 
of the definition of the ‘owner’ in that Act. Section 2 (19) of the Motor Vehicles 
Act defines ‘owner’ thus: ** ‘owner’ means where the person in possession of a motor 
vehicle is a minor, the guardian of such minor and, in relation to a motor vehicle 
which is the subject of hire-purchase agreement, the person in possession of the vehi- 


cle under that agreement." It was by reason of this transfer of title that the peti- - 


tioners were able to figure as owners in the hire-purchase agreement. If ultimately 
the customer is found to be the owner of the vehicle, it could only be by reason of 
a further transfer of title effected by the petitioners as owners. . It would thus be 
clear that there are two distinct sales of the vehicle involved in the process by which 
the property in the vehicle passed from the Madras Motors (Private), Limited, to 
the customer. There is, therefore, no point gained by placing any reliance on the 
fact that for the sale effected by the Madras Motors, Limited, the dealers became 
liable to sales-tax which they collected from the customer. If there were two sales 
involved, under the provisions of the Madras General Sales-Tax Act which levies 
a multi-point tax on each successive dealer, it is no answer that the same goods bore 
a tax at the point ofa prior sale. 


We have thus this situation, that there was a transfer by a sale of the property 
in the vehicle from the dealers to the petitioners with the further fact that at the ter- 
mination of the hire-purchase agreement, the ownership of the vehicle is vested in 
the customer. The transfer of absolute title or property in goods from one to another 
can take place in one of three modes : (1) gift, which is a transfer of title without 
any consideration moving from the transferee, and which is completed by the 
acceptance of the transfer; (2) by exchange or barter, where the consideration that 
moves from the transferee is not money but goods or other species of property other 
than money ; (3) where the transfer is for a consideration and this in the form of 
money. It was not contended by learned counsel for the petitioners that the transfer. 
of the title in the vehcile to the customer was by way of gift. Nor was it suggested 
that the consideration which moved from the customer took the form of exchange or 
barter. We are therefore left with this, narfiely, that a transfer of title has taken 
place, and through the medium of a transaction which is a sale. 


With this background we shall proceed to consider the contention urged by 
learned counsel for the petitioners. The first point sought to be made was, that the 
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transaction between the petitioners and the customer, which was the subject of the 
impugned assessment was one of hire-purchase and -not a sale and, therefore, could 
not constitutionally give rise to a liability to sales-tax. In this connection Jearned 
counsel urged that hire-purchase transactions were brought within the definition of 
‘sale’ only by reason of Explanation I to section 2 (h), and that the expansion effect- 
ed by the Explanation was ultra vires the State Legislature. Learned counsel sought 
support for this argument in the decision in Sales-tax Officer v. Budh Prakash!. The 
question which the Supreme Court was called on to consider was whether a forward 
contract, which still remained a contract without delivery of goods, could amount to à 
‘sale’ on which tax could be levied under the entry "tax on the sale of goods.”. The 
Uttar Pradesh Sales Tax Act defined “sale” as to include “forward contracts" and 
this extension was impugned as ultra vires. The Supreme Court upheld this objec- 
tion and His Lordship, Venkatarama Ayyar, J. 2 who delivered the judgment of the 
Court said : 


** The position therefore is that a liability to be- assessed to sales-tax can arise only if there is a 

completed sale under which price is paid or is payable and not when there is only an agreement to 
sell, which can only result in a claim for damages,, The power conferred under Entry 48 to impose 
a tax on the sale of goods can therefore be exercised only when there is a sale under which there is a 
transfer of property in the goods, and not when there is a mere agreement to sell. The State Legis- 
lature cannot, by enlarging ' the definition of ‘sale? as including forward contracts, arrogate td 
itself a power which is not conferred upon it by the Constitution Act." : 
To the extent therefore, to which the ‘definition of ‘sale” in the Madras Act indudes 
transactions whereunder there is no transfer of titlein goods, the decision of thé 
Supreme Court could be held to rule out the validity of the provision. The proposi- 
tion which the learned: counsel has to establish in order to have the benefit of this 
ruling is that'ho.sale was involved in this transaction of hire-purchase. 


The next decision referred to by learned counsel: was a decision of the Punjab 
High Court in The Instalment Supply, Limited v. State of Delhi*. The enactment in 
question-—the West Bengal Sales Tax Act— defined ‘sale’ in the same manner as in the 
Madras Act and contained the same explanation as regards hire-purchase as Explana- 
tion I of the Madras Act. The, agreement of hire-purchase and the attached. 
conditions were in terms the same as those entered into between the petitioners and 
the customer. Kapur, J., then a Judge of the Court referred to the decision of the 
House of Lords in Helby v. Matthews?, and certain other decisions of the English 
Courts and held that there was-no “sale” involved in thé hire-purchase contract so as 
to bring the hirer within thé charging provision of the sales-tax enactment. The 
entire discussion of the cases and of the principles by the learned Judge related to the 
nature of the transaction before the property in the vehicle stood transferred to the 
customer, The learned Judge held, that at that stage, the customer was merely a 
bailee of the vehicle, and that the Legislature could not treat a bailee as a vendee 
and levy sales-tax on the transaction of bailment. What the’ position would be 
when as a result of the completion of the hire-purchase agreement, the title to the 
goods passed to the hire-purchaser raises different problems in regard to which the 
decision of the Punjab High Court affords no assistance. 


Though a considerable number of. English decisions have been cited to us touch- 
ing the incidents of hire-purchase agreements, the difficulty in applying them arises 
out of the fact, that they are mostly concerned with whether the agreement required 
to be registered on a proper construction of the Bills of Sales Acts or whether the 
hire-purchaser was a mercantile.agent within the Factors Act or was one who had 
entered into “‘an agreement to buy" within section 25 of the English Sale of goods 
Act, so as to enable him to transfer a better title than he himself had to a bona fide 
purchaser from. him. We are therefore unable to attach any determinative effect to 
the dicta contained in these decisions, except to note it is assumed to be well-settled 
that a hire-purchase is not a contract of bailment simply, but creates proprietary 
interests in the buyer. "This, however, does not detract from the usefulness of observa- 
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tions such as are found in some of them which are of wider application. Thus for 
instance Goddard, J., as he then was, observed in Karflex, Lid. v. Poole! : 

s - It must be remembered that hire-purchase is a very modern development in 
commercial life, and surely it is a common place in commerc:al law that if one finds commercial men 
inventing new methods of business and using documents which are, perhaps, unfamiliar at the time 
when they are first brought into use, but which are invented to meet the requirements of 2 particular 
time or peculiar circumstances, the law has to be moulded and developed to meet the commercial 
developments which are taking place." 


The learned Judge went on : 


* Now it does not seem to me by any means to follow that the doctrines which were applied to 
ordinary simple bailments in bygone days apply to this modern class of bailment which has in it, not 
only the element of bailment but also the element of sale. This and other authorities establish that 
a ‘ hire-purchase’ is a complex contract transcending a mere bailment and conferring on the hirer a 
legal status. In the words of a modern writer ‘ The interest of a hirer is sui generis and cannot be 
fitted into the general classifications of jurisprudence? 

To revert to the facts of the present case Tm clause (ii) of the agreement, -the 
‘hirer’ obtains ‘an option to purchase’ the vehicle, and under clause (iv), if the 
‘hirer’ performs the conditions of the agreement, namely, the payment of what is’ 
termed the ‘hire’, the vehicle becomes at the option of the hirer his property, and the 
owners undertake to assign and make over their right, title and interest in the same 
to the hirer. This is emphasised and underlined by condition 4, under which the 
‘hirer’ acknowledges his possession of the vehicle as a bailee and he is denied any 
interest as purchaser until he exercises his option to purchase the vehicle. It is 
now common ground that in most, if not the entire number of transactions, entered 
into by the petitioners, the hirers pay their insta ments and exercise the option. 
What the effect of default on the part of the hirers and their failure to exercise the 
option would be we shall consider later. But we shall first examine those cases 
where the option is exercised. There cannot be a dispute that in that event a sale 
results. This ‘sale-element’ which started with the grant of “the option to purchase” 
at the inception of the agreement of *hire-purchase" was an integral part of the hire- 
purchase transaction, as integral and as important as the bailment element in the 
shape of the “hire”. It cannot therefore be said that there was no sale at all involved 
in the hire-purchase so' as to preclude the State Legislature from taxing the transac- 
tion. 


Pausing here, it is necessary to advert to a submission of the learned Advocate- 
General, that the entries in the Legislative List should be given the widest possible 
construction of which they are reasonably capable, and that their import or content, 
should not be cut down by any pedantic construction. In this connection he urged 
that there was no justification for reading the word ‘sale’ in the expression *'tax on the 
sale of goods" in the Legislative entry as confined to *'sales within the Sale of Goods 
Act, but that the word should be held to comprehend all transactions which in 
modern commercial practices are the methods or mechanism by which sales are 
facilitated or put through. We are unable to uphold this rather extreme contention. 
We doubt it is a generally accepted principle of constitutional interpretation, that 
in interpreting a constituent and organic statute that construction most beneficial 
to the widest amplitude of the power of the Legislature must be adopted (British 
Coal Corporation v. The King?). But even applying this principle we find it not possi- 
ble to hold that the expression *'sale? in the Constitution was meant to designate 
a transaction which in the ordinary acceptation of the term would not amount to 
“a sale". It might very well be that the nice distinction between a sale and an exchange 
might not apply to determine the scope of the expression in the Constitution. But 
that apart, when the Constitution confers a power with reference to a specified 
transaction which has well-known incidents, it would not be interpretation but legis 
lation to hold that within that power was included that transaction as well as others, 
which in essence were entirely distinct from i$ and created between the parties to it, 
not the relation of the buyer and seller but quite a different one, of bailor and bailee. 
We are strengthened in this conclusion by the approach to the problem by the 
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Supreme Court in Sales-tax Officer v. Budh Prakash!. Unless therefore, there were 
an element of "sale " involved in the transaction—sale in the sense of transfer of 
property in goods from: one person: to another for . consideration—the transaction 
would not be liable to sales tax under Entry 54. and the Sales Tax Act should in our 
opinion be so construed as not to impose a tax in such transactions. 


As we have already stated, there are these two elements of bailment and sale 
involved in the hire-purchase agreement entered into by the petitioners. No doubt 
the learned Advocate-General was right in saying that function of ‘the hire’ of the 
bailment-element was only secondary and introduced in order effectively to safe- 
guard the right of the petitioners as sellers to recover the price, but this does not 
detract from that element being real, for its reality was essentia] to ensure full protec- 


tion to the rights of the petitioners as owners of the vehicle who had conferred an 


€ 


option on the customer to, purchase it subject to stated conditions. 


If this element of bailment is real, and so is the element of sale, the next question 
that arises for consideration is whether a tax liability could be fastened on the peti- 
tioners immediately they entered into an agreement of hire-purchase or could the 
tax be constitutionally and legally be levied only- after the customer exercised his 
option which effected a transfer of property in the vehicle to himself. As already 
stated, in most of these transactions the customer—the hirer—pays up the instalments 
and thus acquires title to the vehicle. In fact the very large advance payable (large in 
relation to the price of the vehicle as between. the petitioners and the customer) that 
is insisted on from the hirer renders it uneconomic for the hirer to discontinue the 
payment. An analysis of the sums payable on each instalment would show tliat the 
monthly payment would include and is designed to include, not merely what might ' 
represent the proper hire for the vehicle, in the sense of consideration for use includ- 
ing therein compensation for depreciation and wear and tear, but also a fraction of 
the price towards the ultimate purchase. "There is, however, still the possibility that 
owing to acts beyond his control, the customer might be unable to complete the 
transaction in the sense of obtaining title to the vehicle by paying the instalments ` 
regularly. In such cases the property in the vehicle would remain with the 
petitioners, and' the bailment-elements would :alone represent the transaction, © 
the option to purchase not being exercised ; and in these cases there. would 
certainly be no sale, though there was an agreement granting “an option to buy?* 
which by itself would not amount to a sale’; and transactionsin that form could not 
be brought within the charging provision of the Madras General Sales Tax Act. 
in passing, we might mention that we read Explanation I to section 2 (h) ds refer- 
ring to those hire-purchase agreements which involve a sale, and in which this sale 
‘element has fructified. - > ' ) - ' ` 


` "The question is thus narrowed down to finding out when an hire-purchase agree- 
ment leads ultimately to a sale, (i) whether sales tax could be levied at the inception 
of the contract of hire-purchase or is the taxing authority bound to wait till the option 
is exercised and title passes before levying the tax, (2) what is the amount of consider- 
ation for which the sale, which takes place when the option is exercised, should 
‘be deemed to be effected. 


The first point is by no means free from difficulty. If finally the transaction 
results in an out and out sale, the constitutional difficulty put forward in the way 
‘of treating a contract which in part is one of bailment as a sale for the purpose of the 
‘levy of sales tax vanishes. The only. problem is whether when a sale ultimately 
takes place, but this is the end result of a form of transaction which though not strict- 
ly a sale is designed to achieve it, as its primary purpose, the Legislature might not 
treat the transaction of hire-purchase itself as having been entered into to effect asale. ' 
In this connection it may not be out of place to call: attention to the analogy of an 
‘agreement for sale not complicated by the introduction of the bailment element. Let 
us take a case where there is an agreement for sale, pure and sinple, the price being 
payable in instalments with a stipulation that the property shall not pass until the 
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last instalment is paid. In such cases if the sale does not go through, because of the- 
failure on the part of the intending purchaser to pay the. instalments of the price, 
there can be no transaction attracting the sales-tax. But-if the instalments are paid 
and the sale is completed, there could be no constitutional inhibition against the 
State Legislature levying the tax, even when the contract is entered into, subject of 
course to adjustment in the event of the sale not resulting. ‘This is exactly what one 
of the limbs of Explanation I to section (2) (A) provides, and we have heard no 
argument impugning the validity of this provision. From this it would logically 
follow that the addition of an element of bailment operating during some stages of 
the transaction cannot materially affect the result. To hold otherwise would be to 
ignore the fact that hire-purchase is a modern development designed to serve the 
needs of credit buying, while at the same time protecting the ‘vendor’. In cases. 
therefore where the transaction ultimately results in a sale we can see no impediment 
in the way of a tax levy even at the inception of the contract. 


The second question is as to how the quantum of consideration for the sale that. 
is ultimately affected should be computed. If, instead of a transaction of a hire- 
purchase, the sale were for a stated price payable in instalments, the property passing: 
on the payment of the last instalment, it could not be contended, that as it was the 
payment of the last instalment that resulted in the passing of the property, it was. 
that alone, that constituted the consideration for the sale. The question here,, 
however, is not quite so. simple, but is complicated by the purchaser being for.a time 
in possession of the goods as a bailee, the contract stipulating for the.payment of 
hire during that period. Two matters have to be borne in mind; (1) that the 
object of the entire transaction was to enable the customer to become the owner by 
purchase of the vehicle and (2) that the contract of hire-purchase was designed to- 
enable the owner of the vehicle to keep complete control over the title and possession 
‘of the vehicle to ensure the payment of moneys due from the customer. That is why 
we consider that, though in one aspect the monthly instalments paid or stipulated to- 
be paid, represent the “hire” for the use of the vehicle, still they represent in another 
aspect the instalments of price payable as consideration for the transfer of title in the 
vehicle to the customer. . One thing is clear, that if the transaction were one of" 
pure ‘hiring’ without its containing any purchase element, thé hire would as we have 
already pointed out be much less. It is really the price element that goes to add to- 
what might strictly be called the hire to yield the figures stipulated in the margin of 
the hire-purchase agreement. For the purpose, therefore, of evaluating the consi- 
deration for the sale, the entering into the hiring agreement with the stipulation as to 
the rate of hire to be paid could be seen to furnish the proper criterion. In other 
words the consideration for the sale is the entering into the agreement of hire and the: 
fulfilment of its terms. Notwithstanding therefore that in the hire-purchase agree-- 
ment no consideration is required to be paid after the 29rd instalment of the hire, 
the transfer of ownership is not by reason of any gift but is in truth and substance: 
a sale the price paid being designated the instalments of ‘hire’. 


The results of the foregoing discussion are: (1) that the transactions of hire-- 
purchase entered into by the petitioners constituted sales rendering them liable to 
sales-tax on their turnover excepting in cases where owing to the default on the part of 
the hirer in the payment of the instalments of hire the vehicle is seized by the peti- 
tioners and therefore no title passed to the customer ; (2) that these transactions of 
“hire-purchase” could, having regard to their main intent and purpose, be treated 
as sales at the moment the agreements were entered into, subject to adjustment by the 
elimination of such portion of the turnover where no sale resulted and (3) that for: 
the purpose of computing the turnover of the petitioners, the total of the ‘hire’ stipu-. 
lated to be paid in instalments should be treated as the price or consideration for: 
the sale. ° 


There was no evidence that the taxing authorities had included in the turnover- 
of the petitioners any transaction which remained a bailment without getting perfect-- 
ed into a sale. 
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Mr. Chengalvarayan next urged that the petitioners’ case would be covered by 
Explanation IV -to the definition of sale which we have already” extracted. The 
argument has in our opinion no substance. The Explanation has reference to cases 
where there are really no two sales before the customer becomes the owner and it does 
not cover a case where the essence of the transaction ‘consists in the intermediate 
‘dealer becoming an owner before the property passes to the customer. We have 
therefore no hesitation in rejecting this submission. 


The assessment on the petitioners was therefore in order and the petition fails 
_and is dismissed. 


We shall next take up for TE N W.P. Nos. 500 and 671 of 1957 as the 
ziaturé of the hire-purchase agreements effected by the petitioners in those petitions 
is very nearly the same as in W.P. No. 493 of 1956. The petitioners are Messrs, K. L. 
Johar & Company, Coimbatore, which is a firm of partners, In the case of these 
petitioners also, the customer having selected the vehicle which he intehded to 
purchase, approached the petitioners with a proposal form. Thè customer paid a 
deposit which was made over to the motor dealer. The motor dealer effected a 
sale of the vehicle to the petitioners, who as owners entered into a hire-purchase 
agreement with the customer. , In this agreement also the petitioners were designa- 
ted the “ owners, while the customer was called the hirer”. The material terms 
of the. agreement were as follows:— 


[His Lordship then set out the terms and conted ce 


It will thus be seen that the terms of the hire-purchase agreement of the peti- 
tioners in these cases were in no way materially different from those which we have 
to consider in W.P. No. 493 of 1956. The only point of difference consisted in this. 
In the agreement concerned in W.P. No. 493 of 1956 a sum of Re. 1 was paid by the 
customer at the moment the contract was entered into and this sum was designated 
as consideration for the grant of the option to purchase. No further sum was to be 
paid at the moment when after the payment of the instalments of hire the customer 
exercised his option to purchase. In the contracts concerned in these two petitions, 
however, the Re. 1, was paid at the end of the transaction and was designated as if 
it were the consideration for the exercise of the option by the customer. It is obvi- 
ous that this makes no change in the jural relationship between the parties or in the 
nature of the transactions involved in the two cases. ' In the hire-purchase agree- 
ments in these cases also, there is a transfer of title from the motor dealer to the 
petitioners. "There is a subsequent sale or transafer of property in the vehicle from 
the petitioners to their customers. "There is the same element of sale involved in the 
hire~purchase transactions in these petitions, so as to bring them within the liability to 
the charge of sales-tax. ‘The consideration for the transfer of property is not merely 
Re. 1 paid for the option but the payment of the earlier instalments of hire-purchase 
and hence the entire sum paid to or received by the petitioners constituted the consi- 
deration for the sale. The challenge to the validity of the assessment proceedings must 
therefore be rejected, and the petitions will stand dismissed, the rule misi being 
discharged. 

W.P. No. 1273 of 1956 : 


The nature of the transaction entered into by Messrs. Sundaram Finance 
(Private) Limited, petitioners in W.P. No. 1275 of 1956, is not the same as that of the 
petitioners in the petitions we have disposed of. Mr. Venkatasubramania Ayyar 
who appeared for these petitioners, placed before us the actual documents executed 
in respect of one customer, Messrs. Maconochie & Company, and it was agreed that 
this was typical of the transactions of the petitioners. ‘The main lines of the transac- 
tion were as follows: Messrs. Maconochie & Company (whom we shall call the 
customer) desired-to purchase a Plymouth car, from Messrs. Sundaram Motors 
(Private) Limited, who were “‘the dealers". The advertised price of the car was Rs. 
18,590. After making a deduction fox! discount and certain additions for extras, etc., 
the total price came to Rs. 18,977-3-0. Further sundry sums had to be paid to the 
dealers totalling Rs. 61 so that the amount'finally payable ‘by the customer to the 
dealers (Sundaram Motors (Private) Limited) was Rs. 19,039-3-0. ` The entire sum 
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"was paid by the customer on 6th January, 1955, by obtaining on loan Rs. 10,000 
from the petitioners, himself paying the balance. This loan of Rs. 10,000 was raised 
on an application made on 6th January, 1955, on the security of the Plymouth car 
which he intended to purchase, the application form stating that the debt would be 
repaid in eleven months with such interest as the petitioners might fix. When the 
application was granted, the customer executed an on demand promissory note for 
Rs. 10,000 in favour of the petitioners, carrying interest at 7} per cent. per annum. 
"This, of course, was the sum of Rs. 10,000 paid to the dealers to enable the car to be 
purchased by the customer. 

The customer having thus become the owner of the car, immediately, as part of 
and in continuation of that transaction, effected a sale of the car to the petitioners. 
The sale letter ran: "We have this day sold to you our undermentioned motor 
vehicle. .for Rs. 10,000" and then followed the description of the vehicle and its. re- 
gistration number, the customer also executing a receipt for Rs. 10,000 stated to be 
the value of the vehicle sold. The next stage in the transaction was the execution of 
the hire-purchase agreement between the petitioners and the customer, by which 
the vehicle purchased by the petitioners was agreed to be left in the possession of the 
customer on hire-purchase terms. The main clauses of the agreement ran ; (the 
petitioners as usual being termed *'the owners" and the customer *'the hirer”). 

(1) The.owners will let and the hirer will take on hire the motor vehicle..for the term, of 
-.calendar months from. . . .subject to determination as hereinafter mentioned. 

(2) The hirer agrees with the owners as follows : 

(a) To pay to the owners punctually by way of rent during the'hiring at the : owners’ address 
as aforesald, the sums mentioned in the second schedule hereto on the dates therein mentioned, 
whether previously demanded or not. 

(b) To take proper care of the vehicle. 

(3) Not to cause, permit, allow or suffer any person to acquire any lien on the said vehicle. 

(4)- In case the hirer shall during the continuance of this agreement do or suffer any of the 
following acts or things namely, either 

(a) fail to pay any of the hiring instalments within the stipulated time whether legally demanded 
or not 

(b) become insolvent; 

(c) pledge or sell or attempt to pledge or sell or otherwise alienate or transfer the vehicle; 

(d) break or fail to perform or obserye any conditions on their part herein contained, then in 
such cases the rights of the hirer under this agreement shall forthwith be determined ipso ‘facto witbout 
any notice to the hirer and all the instalments previously paid by the hirer shall be absolutely forfeited 
to the owners, who shall thereupon be entitled to enter any house or place where the said vehicle may 
then be, and'seize, remove and retake possession of them and to sue for all the instalments due and for 
damages for breach of the agreement and for all the costs of retaking of possession of the said vehicle 
.and all costs occasioned by the hirer’s default. 

(5) The hirer may at any time determine this agreement by delivering up the said vehicle to the 
owners. 

(6) Upon the hirer paying the entire amount due under the second schedule herein the said 
vehicle shall become the sole and absolute property of the hirer. 

In the account books maintained by the petitioners the transaction was shown thus : 


RS. A. P. 
“ Loan account +» 10,000 0 O 
Interest at 74 % for 11 months " 687 8 o 





Total.. 10,687 8 o 





This has to be paid in 10 instalments of Rs. 975 and one of Rs. 937-8-0. 
, Security : Plymouth Car MSY 1161. 


The ledger page then proceeded to raise against the customer a total debit of 
Rs. 10,687-8-0, each monthly payment being shown as a credit against it. The debit 
was thus progressively reduced until with the payment of the last instalment a nil 
balance was shown. In the letters addressed by the petitioners to the customer 
reminding the latter or demanding payment, 6f the several instalments as and when 
they fell due the transaction was described as “Loan on hire purchase" and learned 
counsel laid considerable emphasis on this heading as POY describing the nature 
of. the transaction. 
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It may also be mentioned that the petitioners collected sales-tax from the 
customer in respect of the transaction, but this is not really relevant for determining 
the question involved in this petition. f 


In regard to the hire purchase agreement there is one feature which has to be 
noticed, and that is, it does not provide for the grant of any option by the owner to 
purchase the vehicle or the exercise of that option by the customer such as we had 
in the agreement involved in the other petitions. 


Mr. Venkatasubramania Ayyar urged that, if the transaction were viewed as a 
whole, it would be seen that it was not a case of a sale by the petitioners to the cus- 
tomer, but merely a transaction of financing, to enable the customer to purchase 
the vehicle from the dealers, we stressed the fact that to start with there was a direct 
sale by the dealers to the customer and that on that sale being effected, the property 
in the vehicle did pass to the customer. Of course, the dealers were liable to 
sales-tax on that sale and this was collected and paid over to the Department. Itis 
really the transaction of sale by the customer to the petitioners, with the concurrent 
hire-purchase agreement that requires examination to find out whether in fact and in 
law there were two further sales of the vehicle one by the customer to the petitioners 
and the second a re-sale by the petitioners to the customer at the completion of the 
hire-purchase agreement. Learned counsel urged that-the sale by the customer to 
the petitioners was not a real but only an ostensible sale, just as sales in the case of a 
mortgage by conditional sale of immoveable property.' For this purpose he relied 
on the tests usually adopted to distinguish sales with a covenant to repurchase from 
mortgages by conditional sale in transactions regarding immoveable property ; 
(i) the disproportion between the price of the vehicle and the price as stipulated for 
the sale to the petitioners ; (2) the debtor and creditor relationship simultaneously 
created between the petitioners and the customer by the execution of the pronote ; 
(3) the manner in which the transaction was entered in the books of the petitioners; 
(4) the headings in the correspondence emanating from the petitioners underlining 
the transaction as a loan ; (5) the customer continuing throughout in possession of 
the vehicle and his right to retain it, subjectto the operation of the forfeiture clause. 
He therefore contended that the sale by the customer, though in form absolute, 
was in reality but a transfer of the property for the limited purpose of enabling the 
petitioners to have complete security over the vehicle, and that when the purpose 
of that security was fulfilled and the moneys due to the petitioners were realised, 
the redemption had to take the form of a re-sale, because of the form which the 
original conveyance in favour of the petitioners took. His further contention was 
that, as admittedly the transaction between the petitioners and the customer, if it 
amounted only to the hypothecation of the vehicle, would not attract liability to 
sales tax, the transaction should be judged by its substance and not by its mere form, 
for the purpose of determining liability to sales-tax. He finally pointed out that 
there were obvious difficulties and risks involved in a hypothecation of moveable 
property and that it was only with a view to avoid these risks and afford the peti- 
tioners a full control over the security that the machinery of sale and re-sale was 
adopted, but that the form ought not to obscure the real nature of the transaction. 


'The questions therefore for our consideration are two: (1) whether the sale to 
the petitioners was real and effective, or was it not intended by the parties to 
operate as an absolute assignment of the property in the vehicle? (2) Whether 
even if the substance of the transaction was one of the creation of a security over 
the vehicle and the form of sale and re-sale was resorted to, in order to clothe the 
petitioner with better and more effective rights than they would have had if the 
transaction were in form and on its face a hypothecation pure and simple, the legis- 
lative power to tax the transaction of sale would not arise, there being no dispute 
that if the tax were within the competence of the Legislature to impose, the pro- 
vision in the Madras General Sales Tax Act waswide enough to bring it to charge. 
In other words whether or not the petitioners should be held to the form of the tran- 
saction, because it was a form deliberately chosen by reason of the advantages and 
security which it offered. : 
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V 


‘As regards the first question, we do not consider it very useful.to advert to the 
analogy of the distitiction between sales with covenants for repurchase and condi- 
tional sales which are treated as mortgages in the case of immoveable property. 
The problem there is. complicated by réference to the doctrines developed by the 
‘Chancery Courts as to the “ equity " of. redemption' and the related rule “ once 
a mortgage always a’ mortgage”. We might however refer-to Mass v. Pepper, 
where'the House of Lords affirmed a decision of the Court of Appeal i in Mellor v. 
Mass? which in turn confirmed a judgment of Wright, J. .; in" Mellor’s Trustee v. 
‘Mass and Co.5,.as the one most favourable to the petitioners s contention. The head- 
note to the report? sufficiently sets out the facts ;— > :. . 


“ In 1899 A’contracted ‘with B to purchase an hotel an the chattels in and . shout the same ` 
for:a lump sum of £30,000. A being short of money, went to C and asked for a loan of £2,000 on a 
fourth. mortgage of the hotel., C declined the mortgage, and A refused to give a bill of sale. , On the 
morning of the day for conipletion of A'scontract C went to B told him that 4 was short of. ‘monty, 
‘and offered to buy the chattels-for £2,000. B accepted this offer, and C paid'him the money.’ G 
-then purported to sell the:chattels to Æ or a hire-purchase agreement for £2,412-16-0 payable ‘by 
instalments;, and thé purchase of the-hotel was completed. The hire-purchase -agreement was in 
common form, and.contained the usual licence to seize. In 1900 4 became bankrupt, and By. trustee 
in bankruptcy claimed’ the ‘chattels as ‘part of thé Property ‘of the bankrupt. AUR 


Under the Bills., of Sales Act, 1878, a . pledge or hypothecation - of. Daae 
had to be registered in: order to be.valid, and the contention urged for the Trustee 
in-bankruptcy was,that the sale by C to A was only colourable and was-inten- 
ded -to and did operate. only by, way of security over property. which A purchased 
from B, and that by reason.of the Bills of Sales Act C could not enforce any p 
against the "Trustee in Bankruptcy. Wright, J., said 3;. 


`“ Thé quéstion is, Was there a real sale to the defendants (G) in. their own right ? ?. i SEU It is 
obvious that the sale to the defendants wasto be solely for the purpose of such a transfer. It was 
to be a sale only on the terms of leaving the goods in the public house for Mellor (insolvent.B). at the 
price of £2,000. No one can suppose that the defendants were to become absolute beneficial owners, 
free to remove the goods and.deal with them as they pleased. It seems to me clear that Sykes (the 
original owner of the goods A) and Mellor could have prevented the defendants from removing the 
goods, oi'from selling to any one but Mellor. Under these circumstances, I think that the defendants 
must be regarded as trustees for Mellor, and Mellor as being the real owner, ‘unless the sproperty ‘is 
taken out of Mellor or charged -by the "hiring agréement.. But, if Mellor is to be.regarded,as the 
real.owner, then the hiring-agreement was an assurance to, the defendants or Was an, essential part of 
their title, and it operated as a licence by Mellor to the defendants to take póssession | of the goods : as 
against Mellor’s equitable- interest, and it was a secutity foraloan?. `: ! 


‘For these reasons the’ ‘learned | Judge . held that the substance ` of the transaction 
amounted to the creation of à mortgage .of the chattels which,’ not having. been 
registered under the Bills. of Sales Act, avoided the transaction. one M.R. 
said in the Court of Appeal, (Mass v. Mellor? ) E 


-* The question that had.to be-determined was whether the ` trüasaction fo which de defendants 
"were parties was or, was not. a loan on the security of-the hire-purchase agreement, „though the-trans- 
action was cairied out in'à way that at first sight might, appear not to bring it within tbe Bills of 
Sales Acts. If in point of 'fact the real transaction was a loan upon security, arid the defendants have 
to rely upon tlie agreement, they must fail, because the agreement would be a bill-of sale; [MIN ‘not 
being registered, would. be void." |. - +! i 


= . 4 n 


In the House ‘of Lords ‘Halsbury, L.C. dedi 609 9t 


OS '* I do not think the'sale to Mr. Mass (C) was a reality. '-I think the obvioùs purpose was that 
‘Mr: Mass was to lend £2,000 to get the security of the furniture and yet not to be within the:Bills 
of Sales Act,-that-was the, whole object so far as this transaction was concerned. Everything raises a 
very, strong presumption. that this was a colourable sale.’ n B 

eC 4. 


Lord Lindley added% — | 4,29 o soy Qus uas a s UH 


< 


{i 


' * [-have not the’ slightest hesitation in‘ saying that fhis was a loan of, Security, and ‘that there 
-was no sale at all”. ' DS. 


` There ‘is no doubt: some analogy between the facts in Mass v. Pepper, and ‘the 
nature ‘of the. transaction involved. in this petition., "There i is, also. no et that 
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a sale is a trarisfer of an absolite title in the goods, but that the absoluteness of 
the title conveyed is, however, dependent on the intention of the parties so that an 
assignment absolute in form need not always, nor necessarily, involve a conveyance - 
of: the entire intérests bf the transferor which a sale implied. As Lord Moulten 
said in Mulraj Khataw v. Viswanath Prabhuram Vaidya: 

“Tt is in form an absolute. agreement, It may Vnde although absolute in form it was in- 
tended to be only by way ofsécurity so as to be subject to a right of redemption. . . .? 

But' can we for. these reasons. hold that the sale to the petitioner was unreal, 
fictitious or colourable, and was but a form adopted to mask a hypothecation of 
moveables ? . This cannot be answered without reference to the second of the 
questions, we have formulated above and we therefore proceed to consider it. The 
‘submissions of the learned .Advocate-General were briefly these. The form of the 
transaction cannot be ignored because that was necessary to effectuate the main 
purposes which the parties had in-view, viz., (1) that the petitioners should have 
an effective control over the title to the vehicle so as to prevent the risk of any loss 
arising from the customer passing title to a bona fide purchaser for value. from him, 
(2) secure to the petitioners effective control over the possession of the vehicle. The 
element of sale was therefore not casual but was an intégral and essential part of 
the transaction, on whose reality depended its effectiveness in securing to the parties 
those legal rights which it was designed to achieve. The sale form could not there- 
fore be discardéd as a: colourable ‘device. ' ) 


Though the ‘point is hot frée from difficulty we are satisfied that these 
submissions. of the Advocate-General should- be accepted. The parties desired to 
achieve the following objects. 


(1) The actual possession of the vehicle must continue with the customer 
bécáuse he intended (o ptirchase a` vehicle for his use. Hence the transaction 
could not take the form of a pledge pure and simple. 

(2) ffthié customer was to have possessioninotwithstanding a pledge that could 
be brought about only by the petitioners as pledgees permitting thé customer to 
the in possession as their agent or bailee. In such a case, however, it would, to say 
the least, be a matter of grave doubt if a bona fide purchaser from the customer would 
Hot óbtàin a good title as against the pledgee (vide Babcok v. Lawson?). A pledge 
would not therefore sérve the needs of the parties. A real sale was necessary to 
ensure these objects. This inference is reinforced by sortie of the stipulations found 
in the agreement, which would appear to be not quite compatible with the trans- 
action being ‘one of pure bailment. For instance clause (3) of. the agreeuient ; 
** All moniés payablé to the hirer by'any insurer for loss or damage to the motor 
vehicles are hereby assigned to the owners, and the owners may notifiy the insurer 
of this condition ?- is mióre consistent with the ownership being a reality. 
‘Similarly thestipulationinclause (4) thaton default being committed by the customer 
"the vehicle would be forfeited to the petitioners with the added right to the instal- 
ments still due, appears to emphasise the reality of the, sale element. We do not 


‘think it nécéssàry to réfer to the other conditions embodied in the hire-purchase 


agreement which derive from the reality of the sale to the petitioners, It is there- 
fore not corteét to tréat the transaction as-one of pledge or bailment pure and simple, 
‘but rather as a complex one compounded of various factors and legal relationships. 
"Io sustain the’ efficacy. of the hire-pürchase agreement and indeed to serve as its 
very basis, the petitioners had to obtain title to the vehicle ; and to deny the exis- 
tence or the reality of the sale which that acquisition of title involved, would really 
‘be not to construe the transaction between the parties, but rather to fashion one for 
them. . We believe the correct rule to be to interpret or understand the transaction 
in such a manner that the several. stipulations and covenants entered into -by the 
parties might properly be fitted into.the rubric chosen to designate it. In doing so 


re M 





I. (1912) 24 M.L.]. 60: LL.R:37-Bom. 2. (1880) L.R. 5 Q.B.D. 284. 
198 (P.C.) : L.R. 40 I. A. 24 at 29 (P.C.). 
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we cannot obviously i ignore die form which the parties have chosen, a form consis- 
e with and a necessary’ foundation for, the terms and conditions agreed to between 
‘them: ^ A 
EDI rey oy aig 
‘There are tüs more facts than one from wu the , matter. could be viewed 
and judgéd as a transaction of hypothecation or pledge some of the.. Tights con- 
ferred on the owner might bë harsh on the borrower and too one added in favour of 
the lender. In the United Kingdom, Parliament has enacted in The Hire Purchase 
Act, 1938, provisions for the protection of the‘ purchaser ” under a hire-purchase. 
‘These. are, not matters with which we are immediately concerned. ' Our ‘task i is. 
only to determine whether there is any element of sale involved in the transaction. 
to bring .it within the. Legislative entry, We answer thisin the’ affirmative arid 
hold that the transfer of title to the petitioners was: necessary to be sufficiently real 
in,order to enable the hire-purchase agreement to: be entered ‘into, and the ' hire- 
purchase agreement itself. was the mode by which thé property in the vehicle 
got re-transferred:to the customer. The stipulations in the hite-purchase agree- 
ment. were not terms:on which the hypotheca was redeemed but a trué purchase 
agreement by which the customer ‘acquired title to the vehicle. Barring those 
instances. where owing to default ‘of customers, the “purchase” does ‘not go through, 
they „were sales within section 2 (4) effected by the petitioners, ‘which brought them 
within the.definition of ‘ dealer ’.subject to tax under section 3 [On of the Act. ` 


This petition also fails and is dismissed, the rule nisi being discharged. 

There will be no order as to costs in any of these petitions. - 

WP, R.N. i : i: ——— 05 as c e Petitions: dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PANCHAPAKESA AYYAR AND Mr. Jusrioz GONE AT 
Prrarn C 


The State of Madras. by the Collector of Madras Lx Jm Apri | 


4 


Balaji Chettiar and others fade” n TTA. Respondents 


Madras City Improvemenis’ Trusts Act (XVI of 1945) and Land Acquisition Act (I of 1874), section 23—~ 
Acquisition under the.City Improvements Trusts Act—Payment of solatium—Abolition of solatium under Madras. 
Act (XXXVII of 1950)—If discriminatory under Article 14, of the Constitution—Land Acquisition Act I of 1874, 
sections 23 (1) and 23 (2)——Solatium if an integral part of ` the, E nig of Purchaser: and 
vendor—When arises—Relevant date for fixing the market value. : : 


"By acquisition ofland in the City of Madras being possible: inde G) the T Acquisition Act, 
City Improvements Trusts Áct and Town Planning Act it cannot be said that there i is violation of 


equal protection of laws' rule. ss 


Article 14 of ‘the Constitution cannot be "invoked as the discrimination d is neither arbitrary’ nor 
whimsical but based on a reasonable classification and easily understandable classification. The Gity 
Improvement /Trust,a non-profit making quasi-Governmental body,is given the „privilege of acquiring: 
lands under the City Improvements Trusts Act without having to pay the fifteen per cent. solatium.. 


o ‘The solatium payable under section 23 (2) ofLand Acquisition Act r of 1874 is notan integral 
part of the compensation payable under section 23 (1) of the Act, ' 


The relationship of purchaser and vendor or the analogous relationship for ‘the purpose, of clai- 

ming compensation under section 23 of Act I of 1874, arises at the stage of section d of the Act when 

` for the first time a notice is given to the owner of the land intended to be acquired under section 6 to 

put in his claim for compensation. Since on that.date the City Tnprovements Trusts Act, 1950» 
abolished the solatium the claimants would not be entitled to. it. VAM 


Under section 23 (1) of Act 1 of 1874, itis the date of the last notice ‘under menn 4 of Me Ac 
where there are successive notices that is the date for fixing the market value... és 


. Appeal against the award of the Coürt of Small Causes:at Madras, dated oth 
March, 1953 and made in Land Case Nos. 088 ang 79 of 1952 respectively. ` 





. * Appeal Nos. 100 to 105, 107 to 122, 124, to 130, 219, 243, 5th December, 1957. 
270 to 272, 297, 300, 312, 313, 375 to 377, 414 to 417, M « 
605, 612 to 628 1044 and 1087 of 1953. ` 7 
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The Government Pleader (B. V. Viswanatha Ayyar), R. G, Rajan, C. Rangaswami 
Ayyangar, T. R. Sundaram, R. Desikan, M.S. Sethu and T. Ramakrishna, for the State. , 

K. Rajah Ayyar, V. Tyagarajan, V. C. Gopalaratnam, N.-R. Raghavachariar, S. E. 
Sankara Ayyar, V. Ganapathi Ayyar, T.G. Nagaswami Ayyar, J. Nagarajan, S. Rangaswami 
Ayyangar, T. R. Srinivasa Ayyangar, S. V. Venkatasubramaniam, K. Srinivasan, P. R. 
Varadarajan, S. K. Ahmed Meeran, M. Khaja Mohideen; M. Karunakara Nambiar, T. R. 
Srinivasa Ayyar, M. Natesan, 1. S. Rangarajan, S.. Ramanatha Davey, V. K. Ramantha 
Ayyar, Pais, Lobo and Alvares, S. R. Krishnamacharya, D.R. Krishna Rao, M. Subramania 
Sarma,. V. JN. Srinivasa Rao, C. S. Rajappa, Subramaniam and Rajagopal, K. G. Manicka- 
vasagam, P. Thandavakrishnayya Naidu, S. P. Rajabathar, V.V. Raghavan, V. Srinivasan, 
P. Ram Reddi, V. Venkatarama Reddy, S. Ramayya Nayak, D. N. Narasaraju, Y. 


. Suryanarayana, M. R. Narayanaswami, A. Nagarajan, A. Viswanathan, V. Somasundaram, 


C. Santhanamurthi ‘Naidu, K. Soundararajan and T. Krishnaraja Naicker, for the Claimants 
in the various cases. ise RENT : dra, OEE a 
The Judgment of the Court was delivered by . be EE 
-  Panchapakesa Ayyar, 7.—These are sixty-five appeals and four memoranda -of 
cross-objections, and relate to two big land‘ acquisitions resulting .in the two 
batches of appeals and memoranda of cross-objections. . The first big land acquisi- 
tion is what can be shortly called thé. Mandavalli Scheme, for building houses 
by the Madras City Improvement Trust. This covers:an area of r,400 grounds 
of land bounded on the east by the South Beach Road, on the west by Brodies Road, 
on the north.by Mandavalli Street and the Mada Church Road, and on the South 
by the Adyar River backwaters. The properties acquired are mostly vacant lands, 
but-in some of the cases there were also structures, like houses and compound walls, 
and in some also wells for which compensation was claimed and awarded. The 
date of the notification under section 47 of the City Improvement Trust Act of 1945, 
which was ‘held by the Land - Acquisition . Officer to: be the relevantidate for 
determining the market valuation of the lands, as-under section 4 (1) of the Land 
Acquisition Act, was 24th 'August, 1948.' Section 53 notification, corresponding 
to section. 6 notification under the Land Acquisition: Act, was published. on' 2rd 
May, 1950. The award itself was passed. on 22nd November, 1951. Possession 
was taken thereafter. f SeT da Ce eui s 

The Land Acquisition. Officer divided the lands ipto two groups, *' the deve- 
loped group " and “ the undeveloped group”. , The “ developed group ”, called. 
group 1, by him, comprised the lands which had already amenities, or, which were in 
the immediate vicinity of amenties-like water, under-ground drainage, . electricity, 
etc., and were small plots which could be easily built on. They were also level.. The 
** undeveloped group”, called group II by him, consisted of bigger plots not having, 
the amenities, and not in the immediate vicinity of the amenities. The Land' 
Acquisition Officer valued the group I lands at Rs. 1,550 per ground, and the group: 
II lands at Rs, 1,050 per ground, He gave only Rs. 650 per ground for 2 grounds 
and odd in A.S. No. 297 of 1953. He did not also award the 15 per cent. 
solatium for compulsory acquisition., The .claimants took out references under 
section 18. ie MN. M Pa 

The learned Judge, after considering the relevant sale-deeds exhaustively,. 
gave Rs. 2,000 per ground for group I lands, and Rs. 1,500 per ground for group II 
lands. He has added in the judgment that all thé parties agreed to the grouping: 
and the gradation. He gave also the 15 per cent. solatium for compulsory acqui-- 
sition, under section 23 (2) of the Land Acquisition Act; holding that even though. 
the actual award itself, in this case, and the taking of possession, were after 27th 
February, 1951, when the new City Improvement Trust Act had abolished the so- 
latium, still the 15 per cent. solatium should be given, because the Land Acquisition: 
proceedings had been begun earlier, and the, valuation had to be as on the date of the: 
section 4 (1) notification, which was 24th August, 1948, long before the abolition. 
He gave also certain sums for superstructures, wells, etc., and made certain deductions: 
for levelling up in the case of low-lying lands. These details will be considered. 
later, wherever, necessary, in the respective appeals. 


B 
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"The Governrhent have filed 31 appeals (of which 29 appeals: dre covered 
here) not only attacking tliéawardof the 15 per cent. solatium for compulsory aequi- 
sition, but álso attacking the market value as enhánced by the learned Judge below. 
The clairnants have filed 15 independent cross-appeals, in appeals filed by the Govern 
ment, and two memoranda of cross-objections. They have also filed an appeal 
(A.S. No. 375 of 1953) wheré the Govetniment have iot filed any appeal. Iù alll, 
there were 32 land cases. All of them aré cónipletely covered. by the 31 appeals 
filed by the Government and by A.S. No. 375 of 1955 filed by the claimant. So, 
all the parties who were before the Court below and before the Land Acquisition 
Officer are before us to-day. 

The other big scheme of acquisition may be referred to as the Mowbray’s Road 
scheme. It comprised 20 land cases involving. 689 grounds: The area acquired ` 
in this scheme was bounded on the west by Mowbray’s road, on the north by Bishop 
Waller’s Avenue, on the east by Sullivan Garden Road, Vivekananda Collegé and 
Ramakrishna Mission Home, and on the south by Oliver Road. "Thése acquisi- 
tions were also made for a house building scheme undertaken by the City Improve- 
ment Trust. The notification under section 47 of the City Improvément Trust 
Act, corresponding to the notification under section 4 (1) of the Land Acquisition 
Act, was published in this case on 26th October, 1948: The section 53 notification, 
«orresponding to the notification under section 6 of the Land Acquisition Act, was 
published on 23rd May, 1950. The award itself was passed on 17th April. 1952 
‘The Land Acquisition Officer had divided the lands into four groups; but really 
into two' main groups. Groups I-a; 1-5 and I-c called. by him and the Court below 
"Groups 1, 2 and 5, represented the lands up to a depth of 150 feet abutting. three 
important roads, namely, Mowbrays Road; Oliver Road, and the Bishop .Waller’s 
Avenue, which were considered to'be of diminishing importance inter se. He valued 
them at Rs. 1,800, Rs. 1,700 and Rs. 1,600 per ground'respectively. Group 4, before 
"him, represented the hinter-land lying between these three groups. He valued that 
land at.Rs. 1,200 per ground. He did not give here also the 15 per cent. solátium. 

‘We need not now concern ourselves with some minor details like deductions for 
‘levelling; greater deductions regarding two ponds, etc. He gave the land covered 
‘by A.S. No. 614 of 1953 Rs. 1,600 per ground as it was in a lane. : 


‘The learned Judge below,:on references; made only by some of the parties in 
"the land ‘cases, incréaséd the prices of Groups 1 to`g to Rs. 2,400, Rs. 2;300 and 
Rs. 1,900 respectively per ground.’ ‘He fixed the valuation, after reference to all 
- the rélevant-sale-deeds, at Rs.2,560, R's. 2,400 and Rs. 2,000 respectively per ground, 
but deducted Rs. 100 per ground in each group for not very convincing’ reasons. - He 
- vàlued the land of the cross-objéctor in-A.S. No. 614 of 1952, lying 200 feet behind 
Mowbray's Road, in the Pillayar Koil lane, 14 feet broad, at Rs. 1,750 per groünd 
` but-did not give anything for ro per‘cent. of the land required for roads. Regardirig 
: Group 4, or the main Group 2, increased the price from Rs. 1,200 fixed by the Land 
. Acquisition Officer; to Rs. 1,350 per ground. “We also deducted (without any coni- 
pensation) one-fourth of the entire area of this hinter-land for providing roads, arid 
. deducted another Rs. 450 per ground for providing the amenities, that is, for making 
the land equal to developed building land, like that in Groups 1 to 3, and deducted 
Rs. 100 more per ground for levelling up. He allowed 15 per cent. solatium, as 
addition for compulsory acquisition, in these.cases too, on the same ground as in 
the other batch, though the award was passed long after the abolition of the 15 per 
cent. solatium under the City Improvement Trust Act, 1950, and possession was 
:taken even later. JEDE. l a : 


There was also, in this scheme, one claimant, now represented by the cross- 
-objector in A.S. No. 613 of 1953, whoclaimed some Rs. 8,000 as compensation for his 
superstructures and for his having levelled and improved the lands, as lessee, and 
wanted it to be paid from out of the amounts payable to the claimant (the claimarit 
in A.S. No. 613 of 1953), The learned Judge below gave himi only Rs. 700/as cost 
of superstructures and nothing for improvement. The Government have filed 19 
:appeals regarding the learned Judge’s order in this batch, all of them being directed 
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only against the giving of the 15 per cent. solatium as addition to the market value 
under section 23 (2) of the Land Acquisition Act. There is no atzack by the Govern- 
ment on the enhanced market value fixed by the learned Judge below in this case, 
as in the other batch. There are two regular appeals by the claimants in this batch, 
wanting much more than the market value given by the Court below. There is also 
a memorandum} of cross-objections in A:S. No. 614 of 1953 praying for enhancement 
of the market value to Rs. 3,000 per ground in Land Case No. 82 of 1952. Then 
there is the memorandum of cross-objections in A.S. No.613 of 1953 wherein the cross- 
objector, sobered by his experience in the Court below, has confined his claim to 
an additional Rs. 2,000 for levelling and improvements, to be paid out of the amounts 
payable to the claimant, regarding that land, in addition to the Rs. 700 he has béen 
awarded for the superstructures. Though there were minor claims regarding other 
matters in this batch all of them have disappeared now, and only the cross- 
objector's claims in A.S, No. 613 of 1953 and A.S, No. 614 of 1953 relate to some- 
thing outside the scope of the 15 per cent. solatium on the market value. ' 


We have perused the entire records ànd heard the learned counsel on all 
sides, and the learned Government Pleader. “Fhe appeals have been argued before 
us very ably and lucidly by the learned ‘Government Pleader and by Messrs. : Raja 
Ayyar, V. Thyagarajan and others, for the claimants, and we Have been greatly 
helped by the arguments relating to thé market value and especially those relating 
to the vexed question as to whether the 15 per cent. solatium can be claimed 
‘in these cases. We shall first deal with that point, which is common to both the 
batches... We may add here that the 15.per cent. solatium amounts to nearly 94 
lakhs so far as the Mandavalli scheme is concerned, and in the Mowbray’s Road 
scheme. batch it amounts to nearly 14 lakhs. That is why this question has 
become of vital importance and has been fought out vigorously, 


__ |. The learned Government Pleader urged that as the 15 per cent. solatiurn was 
abolished on 27th February, 1951, by the City Improvement Trust Act of 1950, 
and the awards in both these cases were passed only long after that date, and 
‘possession has been taken still later, there was no rightatall to the 15 per cent. 
solatium on the part of any one of the claimants covered by these appeals and 
memoranda of cross-objections. ] oot os : 


The answer given by Mr. Rajah Iyer, Mr. Thyagarajan and the other learned 
counsel on the other side was manifold. The first contention was that the abolition 
itself was ultra vires as in the City of Madras, at the time of this acquisition and even . 
at the present moment, there is the possibility, and indeed practice, of acquiring 
of lands under any one.of three Acts, namely, the Land Acquisition Act, passed 
by the Central Legislature, and the Town Planning Act and the City Improve- 
ment Trust Act passed by the Madras Legislature, and that under the Land Acquisi- 
tion Act the 15 per cent. solatium or addition to the market value is given under 
section 25 (2) and still subsists, while under the Town Planning Act it never existed, 
and under the City Improvement 'Trust Act of 1945 it was abolished only partially, 
namely regarding lands in slums and congested áreas where the owners were not 
in occupation actually, but under the City Improvement Trust Act of 1950 it has. 
been totally abolished without any such reservation. Learned counsel before us. 
did not rely on Articles 19 and 31 of the Constitution, as was done in the lower Court 
by the claimants’ counsel. But they relied on Article 14 of the Constitution, and 
on discrimination, urging that in the same area and for the same purpose, namely, 
acquisition for house building, there should be equal protection of the laws and 
equality before the law for all persons, whose lands are acquired coinpulsorily,. 
and there should be no. discrimination and. especially no unfettered discretion given 
to the Government to acquire lands under the Land Acquisition Act, giving the 
15 per cent. solatium, or under tht other two Acts, as they stand now, giving no 
such solatium, and that there is no reasonable or understandable ground for such 
discrimination, and that such a discrimination is likely to lead to capricious: 
favouritism and injustice. : , 
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. . The answer of Mr. Viswanatha Iyer, the learned Government Pleader, to 
this was that there is really no discrimination, and that there is a sensible, reasonable 
and easily understandable classification. He pointed out that the Land Acqui- 
sition Act is an Act of the Central Legislature, of the Government of India, which 
is a richer Government, and can legislate as it pleases, and give more liberal terms 
to persons from whom lands are acquired, whereas the other two Acts are by the 
Madras Legislature, with lesser resources in the State, and has therefore to legis- 
late differently, giving no solatium. Secondly the objects of the acquisitions are 
different in the three cases, though sometimes they may coincide as it 1s inevitable, 
and as they actually do regarding housing schemes, where this Court has had occasion 
to deal with acquisitions for house building under the Land Acquisition Act and 
under the City Improvement Trust Act, and even under the Town Planning Act 
though to a limited extent. The third contention of Mr. Viswanatha Iyer was 
that there is no discrimination when ‘the class of persons for whom the ‘acquisitions ‘are 
made under the Acts differ, like profit-making companies and non-profit making 
trusts or Corporations like the City Improvement Trust. Mr. Viswanatha Iyer 
relied on the ruling of the Supreme, Court in Babu Rao Shanta Ram More v. Bombay 
Housing Board and another!, where a contention that discrimination under Article 14 
existed was repelled on one of the grounds urged by Mr. Viswanatha Iyer, and 
the reason given was that the classes of tenants were different as also the classes of 
landholders. : b 


' Another case relied upon by Mr. Viswanatha Iyer was a Bench decision of 
this Court, to which one of us was a party, and that is Globe Theatres, Lid. v. State 
ef Madras?, where too the contention that there was discrimination under Article 
14. was repelled on one of the grounds relied upon 'by Mr. Viswanatha Iyer: We 
are satisfied that in the present case also Article 14 cannot be invoked as the -dis- 
crimination is neither arbitrary nor whimsical, but based on a reasonable, sensible 
and easily understandable classification. The City Improvement Trust, a non- 
profit making. quasi-Governmental body, is given the privilege of acquiring lànds 
under the City Improvement Trust Act without having to pay the 15 per cent. 
solatium. i , ; 

The next argument of Mr. Rajah Iyer and others is that, under.the City Impro- 
vement 'T'rust Act, reference is made, for the purpose of awarding compensation, to 
section 4 (1) and other sections of the Land Acquisition Act, including . admittedly 
also section 23 (1) of the Act, and that the solatium of 15 per cent. for compulsory 
"acquisition, given under section 23 (2), is an integral part of the compensation. pay~ 
able under the Act, and cannot be separated from it, and therefore, must always 
:go along with it, and. any provision in the City Improvement Trust Act purporting 
-to abolish it will be of no avail, and will be null and void for that reason. Reliance 
-was placed upon the wording of section 15 of the Land Acquisition Act, which 
runs, “In determining the amount of compensation the Collector shall be guided 
-by the provisions contained in sections 23 and 24” and it was urged that the com- 
.pensation consists of both. the market value under section 23 (1) and the additional 
solatium under section 23 (2), which are: interconnected and integrated and 
cannot be separated. ; 


Mr. Viswanatha Iyer’s answer to this was that a mere reference to the pro- 
"visions of the Land Acquisition Act will not invoke all these provisions unalloyed 
but only subject to the express provision of the 'City Improvement Trust Act, and 
that the invocation of the provisions of the Land’ Acquisition Act is only similar 
to the provisions in other self-contained independent Acts, that the provisions of 
‘the Civil Procedure Code will apply wherever they are not inconsistent with the 
;express provisions of the Act. He pointed out that section 15 will not entitle 
„every persón whose land is acquired to all the heads of compensation in sections 23 
and 24 but only to the heads allowable. He also urged that it will be impossible 
to consider the solatium under section 23 (2) to be a vital part of the market value 
[! 
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under section, 29 (1) and to be so integrated with it as nòt to "be capable of, being. 
separated from it. "The question is whether the solatium under section 23 (2) is so 
integrated with the market value in section 23'(1) as to be incapable of separation. 
In other words, is it like a cow and its tailor a cow and its calf? , We are of opinion 
that it falls under the latter category, and can be separated. Our reasons are 
these. In the old Land Acquisition Act of 1870, this 15 per cent. solatium figured 
as section 40, and in the‘ Objects and Reasons when enacting the new: Act, it was 
specifically stated that it was brought and put i in as section 23 (2), so that it may be 
nearer section 23 (1). Again, the very word, ‘ * addition ”, shows that it is an addì- 
tion to, and not a part of the market value. "Further, section 23 (r) deals with no 
less than six things which may be taken into consideration for the purpose of awarding. 
compensation. But only the first item relates to the market value, and only that 
item is covered, by section 23 (2) and the'15. per cent. solatium. It will be strange 
indeed if section 23 (2), which relates only to an addition regarding one of the six 
factors in section 23 (1) is to be considered as an integral part of section 23 (1). We, 
may add also that when the full market value has to be paid under section 23 (1) 
first clause, it is obvious that the addition of the 15 per cent. under section 23 (2) is: 
only a kind of solatium or gift though it is not a gift of a capricious individual, to 
be-given or not at his will, but à creaturé of ‘statute to be, given or withheld as the 
statute requires. No-one Can really claim a gift as part ‘of the compensation when 
there is no law ‘entitling him to that gift. “The word ** compensation ? in section: 
15 of the Land Acquisition Act is put in rightly. there, because, under the Land 
Acquisition Act, the 15 per cent. solatium still stands, and therefore the compen- 
sation payable to any person whose land is compulsorily, acquired under the Land 
Acquisition ‘Act will include this 15 per cent. But the compensation, claimable 
by any ‘person’ whose land is acquired under the Town Planning Act or the City 
abolished. Trust Act will. not include, that 15 per cent., as it has, „been expressly. 
abolishe ; SUR ; 


Of course, aH E TT the claimants in this € did not want to com- 


pare themselves with persons whose lands are acquired. under the ‘Town Planning 


Act, without any 15, per:cent. at any time, but only with the persons whose lands ‘have 
been acquired under the Land Acquisition Act with the 15 per cent.: 


For all the above i reasons, we are of opinion that this contention of. Mr: Rajah. 
Iyer and others, based on discrimination and ulira vires, will nct stand, and reject 
it. , j 


The next contention of Mr. Rajah Iyer and others was that, even so, the City 
Improvement Trust Act of 1950 has not been made retrospective, and that regarding 
Land Acquisition Proceedings initiated before 27th February, .1951, when’ 
alone the 15 per cent. solatium was abolished, it must be granted, as here as part 
of the compensation. The learned Government Pleader, Mr. Viswanatha Iyer, 
argued, somewhat unconvincingly, that the’ City Improvement Trust Act of 1950 
is really retrospective. We cannot agree. It is well-settled, now, by decisions of 
the Privy Council, Supreme Court and the High Courts, that no Act can be held 
to have retrospective effect unless it expressly states so, or it is cleariy so'by necessary im- 
plication, neither of which factors is present here. It is unnecessary to discuss the 
rulings on this well-settled point. But Mr. Viswanatha Iyer is on firmer ground 
when he urges that even if the City Improvement Trust Act of 1950 is not 
restrospective, no right to the entire compensation under section 23 of the Land 
Acquisition Act, including the 15 per cent. solatium under section 23 (2), accrued 
or was acquired by anyone of the claimants in these cases. We have now to examine 
the opposing contentions on’ this point. ` 


Mr.N.R. Raghavachari, learned-counsel for one of the ‘claimants went to the utmost - 
extreme, and urged that even when.a Notification under section 4. (1) is published,. 
the ownership:in the lands covered. by the notice passes to the Government, and the land 

-vests in the Government, which must be deemed to have become the purchaser 
thereof, and that, therefore, the ‘entire compensation due under section iu (1) and 
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section 23 (2) of the Land Acquisition Act will be payable, and that in these cases: 
the section 4 (1) notices were published: on 24th August, 1948 and 16th October, 
1948 long before 27th February, 1951, when the City Improvement Trust Act of 
1950 came into force, and’ the 15 per cent. solatium was abolished.. Rajah Iyer 
-and others did not support this extreme contention. Asked to quote authority for 
this extreme proposition, Raghavachari confesses he has none. We are not suprised,. 
for it is very unlikely that there will be any authority in support of this strange pro- . 
position. Section 4 is the stage when the Government think that some land, is likely 
to be needed for a public purpose. In other words, it is the state of the intention to ac~ 
quire some land if it should become eventually necessary on further investigation. | 
Even thé intention has not become firm, The only consequence of, publishing 
the section 4 notification is that the Government surveyors and other officers may 
enter on the-land for the purpose of surveying, examining and testing it, for. which, - 
of course, if the acquisition is ‘finally dropped, the Government will have to pay 
damages under section 48 of the Land Acquisition Act, to the person, affected, to 
the extent of the actual damage. Section 5 (a) is, the stage when the person. 
interested in the land can raise ‘his objections regarding the intended acquisition. 
Section: 6 is the next stage, when the Government, after hearing the objections, 
declare that the land is needed for a public purpose. So section 6 marks the stage 
of a firm declaration that the Jand is required for a public purpose, and the owner 
can no longer refuse to part with it, though the Government can,drop the acquisi-,, 
tion. No doubt, it involves painful consequences to the owner of the land. "He 
cannot build on it thereafter, till the Goyernment have decided whether to proceed. 
with the acquisition or not. He may not also find any willing purchasers for these 
lands, which will have a cloud on the title, owing to the possible acquisition. Even 
here, it'is obvious that the ownership has not passed ; and no relationship of vendor . 
and purchaser, or any relationship analogous ‘thereto has sprung into existence. 
There i no notice to treat yet as no negotiations regarding the value have started. 
We are still far from the stage of vendor and purchaser. No doubt, even the sec- 
tion 4 (x)-notification has got a certain blighting influence’ on-the owner.: For if 
the Government finally decided to dcquire the land, they will pay him only the market 
value as on:the. date of the section 4 notice, whereas the market value might have 
increased, and often increased very much, after that'date upto the time of the award, 
though sometimes it does decrease also, and.it cannot therefore, be termed an one- 
sided liability. This provision is put in ‘as when a big acquisition is taken in hand 
and is brülted abroad, by the notification under section 4 (1) the prices of lands in the 
vicinity will artificially increase. That is a common phenomenon, which cannot be 
denied. So, in public interests, this provision has been put in. So.too the prohibi- 
tion regarding improvements thereafter. Any damagesuffered by the withdrawal. 
of the notification can be claimed under section 48 (2). AIL this will show that neither 
at the stage of section 4. notification nor at the stage of section 6 notification does the 
relation of purchaser and vendor spring into existence, or anything analogous to that 
and that only damages can be claimed if the proposed acquisition is withdrawn, and. 
not compensation proper, i pan 


Mr. Viswanatha Iyer, the learned Government Pleader, goes, in our opinion, to 
another extreme when he says that the compensation amount under section 15 of the 
Land Acquisition Act is claimable, even if the acquisition is to be proceeded with, only 
after possession is taken either under section 16 or section 17 of the Land Acquisition 
Act, and that the stage when the relationship of purchaser and vendor and the right. , 
to compensation arise is the stage of award and possession or possession and award. : He 
relied for this position on a ruling of a Bench of this Court, consisting of Govinda 
Menon and Ramaswami, JJ., in Chockalinga Mudaliar v. State of Madras!, where the 
learned Judges affirmed substantially the view of Somayya, J., in Bommana Chettiar v. 
The Province of Madras?, that taking of possession is the crucial point, but modified it 


to some extent by stating that the relationship of purchaser and vendor may arise . 


with the beginning of the enquiry for acquisition, which, according to Mr. Viswanatha. 








Toor ae 3 oper maa T7 m i “ent 


I, (1956) 2 M.LJ. 31. S oq (1945) 2 MiL.J. 69. deb. UE his. tees 


E 


Lu 


13]. STATE OF MADRAS V. BALAJI CHETTIAR (Panchapakesa Ayyar, F.). (397. 


Iyer, is the stage of award under section 11, and not the earlier stage under section 9.. 


We need not bother ourselves in this case with the question whether absolute vesting 
of the lands in the Government takes place only when they take possession, That 
appears to be so as stated in sections 16 and 17 of the Land Acquisition Act. It is 


also true that Government cannot withdraw from the acquisition after that. It is. 


enough for our purpose to decide whether compensation is payable under section 15. 
because of the relationship of purchaser and vendor or a relationship analogous to 
that of purchaser and vendor has sprung into existence and the liability to pay has, 
therefore, arisen. Mr. Rajah Iyer and other learned: counsel for the claimants did 


not worry themselves with the exact point of time of vesting of lands in the Govern-: 
ment, a corner-stone of Mr. Viswanatha Iyer's argument. The relationship of. 


purchaser and vendor or the analogous relationship is enough, in our opinion, for 
claiming compénsation under section 23 of the Land Acquisition Act, if acquisition, 
had gone through as in both cases. Then the’ question js at what stage does rela- 
tionship of purchaser and vendor or a relationship analogous to it arise. In our 
opinion, it arises at the stage of section 9 where for the first time a notice is given to the 
owner of each plot, intended: to be acquired under section.6; to put in his claim for 
compensation, which will, of course, include the solatium under section 23 (2) if it 


has nót by then been abolished under the City Improvement Trust Act. Though’ 


Mr. Viswanatha Iyer was not willing to concede that section 9 is the point where 
the enquiry begins, and the’ negotiations start, and at least a relationship analogous 
to that of purchaser and vendor is established, ‘when thie Acquisition is gone through, 
we have no doubt whatever on the subject. “As Mr. Rajah Iyer kas pointed out, the’ 
House of Lords has held in Tiverton and North Devon Railway ‚Co. v. Loosemore}, ‘that 
when the “notice to treat” is given, which in England amounts to notices under sec- 
tions 4, 6 and 9, consolidated together, the analogous relationship of purchaser and 
vendor comes into being, and the right to compensation arises. Paragraph 76 of 
Halsbury's “Laws, of England”, Vol. 10, is also to the same effect. Mr. Agarwala, 
at page 424 of his commentaries on the Land Acquisition Act, relied on by Mr. Rajah 
Iyer himself,, states that “notice to treat” corresponds to section 9 of the Land 
Acquisition Áct, and not to sections 4 and 6,.as contended by Mr. Rajah Iyer. The. 
earlier mention in his book, relied on by Mr. Rajah Tyer, that section 6, Notice, 
corresponds to the “notice of treat" appears to bea misprint where 9 is inverted into 
6 as the same learned author says deliberately, later on, at : page 424, that it corres- 
ponds to section 9, notice. 


Mr. Rajah Iyer then urged that “notice to treat” is the first notice given in, 
England and includes notices under sections 4, 6 and 9, and so, may be held to cover 
the stage of the notice under section 4 or at least section 6 of the Land Acquisition 
Act, as starting the relationship analogous to that of purchaser and vendor. We can- 
notagree. In advanced countries and times, several independent things are “clubbed 
together to save time, money and energy. Thus, in India, in modern days, nichithar- 
tham, or engagement, muhurtham, or marriage ceremony, and ritu santhi, or 
consummation of the marriage, are combined together into one ceremony, on the 
same day, in order to save money, energy and time... But it is obvious that the rela- 
tionship started by one of the three things is different from the relationship establish- 
ed by the other two, since in the English “notice of treat” there is also included the 
notice under section 9, asking for details of claims. Therefore, the “notice to treat" 
was referred to as establishing the: ‘analogous relationship of purchaser and vendor. 
We are satisfied that at the stage of section 9 the analogous relationship of purchaser 
and vendor is established, but.only if the acquisition is proceeded with will the clai- 
mant have right to compensation. It will include the solatium of 15 per cent, under sec- 
tion 23 (2) of the Land Agquisition Act, if it has not.been abolished by then. Where 
acquisition is not proceeded with and is dropped, the claimant will.get damages 


based on the compensation he would have got if the-notice under section 9 stage is: 


reached, or in any later stage. ee with Mr. Viswanatha Iyer that that 
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stage will be reached only at the stage of award, under section 11 ofthe Land Acquisi- 


tion Act. A Bench of this Court has held in Mantharavadi Venkayya v. The Secretary: 


of State for India}, that, where a Collector refused to give an award, after’ possession 
had been taken, and withdraw from the acquisition on the ground that the man was 
not the owner of the land ‘and' thatthe Government itself was the owner, and 
where'it was pvoved that the man was:the'owner and not the Government, the 


mari'was entitled'to'damages under section:48 based on the full compenation paya- ' 
ble under section 23. The same will:be the: effect, in our opinion; whenever an - 


acquisition is withdrawn after the notice under section 9. -It makes little difference 


whether it is called damages, HEURE section 4b, or (Un cpanel under section 2 23 of the 


Land Acquisition Act, : n 


No doubt, Mr. Viswanatha heri is ‘right i in contending that under, section 23 
(1) of the Land Acquisition Act, it is the date of the last notice under section 4, where 
there are successive notices, that i is the date for fixing the market value. A ruling 
of the Privy Council in Ma Sein and others v. Collector of Rangoon?, and a Bench ruling of 


this Court in Akilandammal v.. Special Deputy Collector, K. T. Railway, Trichinopoly3, show. 


this beyond doubt. But, far from helping the Land Acquisition Officer, it helps , the 
claimants usually, because it is the claimants who generally lose by the market value. 
being fixed as on the date of the first notice, as the prices often rise.after the first notice. 
Whatever that be, there i is no doubt’ that the date on which the market’ value is 
to be fixed is the date of the last valid notice under section 4 (1). But, in these 
two acquisitions there i is only one notice each under section 4 (1). 


Mr. Rajah Iyer; Mr. "Fhyagarajan and others urged that when the market value 
is to be fixéd as'on the date of the notice under section 4 (1), the 15 per cent. solatium 
to that market value provided under section 23 (2) must inevitably be added to it 
at least in equity, because the claimants usually lose by the price being fixed as on 


some’ €arlier: date, when the prices were undoubtedly low, and' would not corres- 
pond to the prices at the time of the award. Unfortunately equity cannot prevail. 


over law. ‘We have already held that the 15 per cent. solatium is not integrated with 
the market value, but'is a gift or addition provided under the statute. The claim to it 
will disappear when the statute providing for it is withdrawn. ` In the present cases, 


the section 9 notices wére'published only on 7th Septembér, 1951, that is, long after 


the abolition of the 15 per cent. solatium by the amended City Improvement Trust 
Act, 1950, on 27th February, 1951. So, none of the claimants in all these 65 appeals 
was entitled to the 15 per cent. solatium on this basis, and the Land Acquisition 
Officer was right in refusing it and the lower Court was wrong in allowing it. 


Then it was urged by Mr. Rajah Iyer, Mr. Thayagarajan and others that the 
market value ought to have been fixed not as on the dates of the section 4 (1), notifi- 
cation published under the City Improvement Trust--Act ‘of 1945, namely, 24th 
August, 1948 and 26th October, 1948, respectively, but on the date of coming into. 
operation of the new City Improvement Trust Act of 1950, namely, 27th February, 
I951. They urged with great vigour that the market value on 27th February, 1951, 
was very much higher:than the market value on 24th August, 1948 and 26th October, 


1948, and that, as they are losing the 15 per cent. addition, owing to our interpreta-- 


tion of the law, they should be at least given the benefit of the later date, 27th Febru- 
ary, 1951, for the purpose of fixing the market value. They- urged that under sec- 
tion, 173 (1) of the City Improvement Trust Act of 1950 it is expressly provided that 
notwithstanding the repeal of the Act of 1945, all action taken, all notifications 
published, all rules and orders issued, and all things done under that Act shall be 
deemed to have been taken, published, issued and done under this Act, and may 
be continued thereunder. Mr. Rajah Iyerargued that when it was deemed to be done 
under this new Act, and it is continued under the new Act, the date ofthe notice 


under section 4 must be taken to be at least oythi February, 1951, the date when the 
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mew ‘Act of 1950 came into operation. The argument is unconvincing. The notice 

"was only deemed to have been published under thenew Act. The word ‘deemed’ shows 

that a legal fiction is imposed, and that the act was. done long ago, but itis adopted 

as if it is done under the new Act. Many recent pieces of legislation contain. such.’ 
legal fiction. This fiction may, of course, often, operate to the disadvantage of 

those affected adversely. But where the Legislature has power to do so, as it has 

undoubtedly the power, like the power to make an Act retrospective, Court cannot: 
help the aggrieved or affected persons, 

Then Mr. Rajah Iyer urged that the phrase * may be continued ihéreinder? 
would mean that the point of continuation is 27th February, 1951, and that the 
relevant date for fixation of the market value.is that date. This-argument is equally | 
unsustainable. Nothing can be continued unless it has existed earlier, and the origi- 
nal source alone is the real source. Thus, if the river Brahmaputra, which rises in 
Tibet and which runs nearly 700 miles there as the Sanpo, before it comes to India, 
is to be deemed to be an Indian river, and is to be continued thereunder, that. is, from 
"Tibet, it will be quite unsustainable. to argue that the river Brahmaputra takes its 
origin only in India, that its continuation is only from the point where it enters India, . 
and that the river is wiped out so far as the Tibetan section is concerned. So, we 
have no hesitation in agreeing with the Court below that, under section 173 (2).of 
the new City Improvement Trust Act the relevant date for fixing the market value 
in these cases will be only the dates of publication of the section 4, notices, under 
the 1945 Act, namely, 24th August, 1948 and 20th October, 1948, respectively. 


Then Mr. Rajah Iyer, Mr. Thyagarajan and others urged that, under section 
Sof the Madras General Clauses Act, all rights accrued or acquired under any enact- 
ment repealed would continue, under the new enactment normally. Even if that is so, 
the right to claim damages, under section 48 of thé Land Acquisition / Act for any act 
done by Government by its officers. entering on the land after the section 4 notification, 
or for the inability to sell the land or erect a building thereon after the section 6 notifi- 
cation will continue, but as the right to claim the solatium undr section 23 (2) of the 
Land Acquisition Act did not accrue till the stage when the section 9 notification 
was published, and by that time the solatium was abolished under the, City Improve- 
ment Trust Act, and, so that right, which did not exist, could not continue. 


Lastly, Mr. Thyagarajan, Mr. Rajah Iyer and others relied. on the theory of 
contingent right-precipitating and becoming vested, and relied on a ruling of a Bench 
of the Calcutta High Court in Makar Ali v. Sarfaddin!. "Though. Mr. Viswanatha 
Iyer denied the possibility of any contingent right becoming a'completed right in the 
event of the contingency contemplated occurring, we cannot agree with him, in 
view of the above ruling and several other rulings to the same effect. .Unfortunate-: 
ly for the claimants in these cases, the contingency did not occur here. It arose only 
with the section 9 notification, when alone negotiations regarding the price begin 
and the analogous relationship of purchaser and vendor is established. After that - 
stage the contingent right would have become perfected, and the -claimants would 
have become entitled to damages under section 48, based on the compensation payable 
under section 23, if tbe acquisition had been' dropped. Ifthe acquisition had been 
proceeded with, they would have been entitled to the compensation under section 23. . 
‘But, in this-case, as the section 9 notification was published only after the abolition of- 
the 15 per cent. solatium, this argument will be of little use. 

Therefore, we are of the opinion that the learned Government Pleader, Mr.. 
Viswanatha Iyer, is right in urging that the giving of the 15 per cent. solatium by the 
learned Judge was illegal and without justification in all these cases. That amount 
will be directed to be refunded by the claimants, subject to their setting off whatever 
amounts, by way of excess are given to them on merits regarding the market value 
in the later portions of this judgment, and subject also to those claimants, who have 
not drawn out the 1 5 per cent, solatium,owing to their inability to pay security, not 
being liable for any interest on any excess Amount refundable by them, and subject to 
those claimants, who have been forced.to have the amounts invested, being unable 





‘1, ALR ^:923 Cal. 85. 


340 . THE MADRAS LAW, JOURNAL REBORTS.. [1958: 


to receive them, being only liable to pay 3 per cent. interest per annum on the excess. 
as they are not getting more under the investments. 


Now, we come to the points of fact raised on merits. We shall take up the 
Mandavalli batch first. The learned Government Pleader has filed A:S. Nos.: 100 
to 105, 107 to 122 and 124 to 190 of 1953, attacking the market value of the lands. 
awarded by the Judge below, enhancing the value awarded by the Land Acquisition 
Officer. Some of the claimants have filed cross-appeals, namely, A.S. Nos. 219, 243, 
270 to 272, 297, 300, 312, 313, 376, 377 and 414 to 417 of 1953, and one of- them. 
has filed an independent appeal, A.S. No. 375 of 1953,for the Government has. 
not filed any appeal in that case, and two of them have filed memoranda of cross- 
objections in A.S. Nos. 101 and 102 of 1953. The other claimants have appeared 
and' resisted the claim of the learned Government Pleader to reduce the market. 
value fixed by the lower Court. All the parties involved in the Mandavalli acquisi-- 
tion are before this Court. Though the learned Government. Pleader has confined 
himself to the market valueawarded by the learned Judge below, some of theclaimants. 
have raised also other questions like, in one case, the value of the superstructure ; 
in‘ another, the value of the wells ; in some others, the deduction for levelling up ; 
in one, the non-valuation of some 2 and odd grouhds covered. by a pond, etc., which 
will be dealt-with separately in the proper appeal where it has been pressed’ before: "us, 
some of the claimants not thinking it worth while to press some xi their claims of: ad 
sort, being trivial as compared with tlie main issue. 


The claimants who filed appeals have sought to raise a ground that the grouping , 
and grading by the learned Judge below are not correct, though most of them have- 
admitted that'they did not raise any objection whatever theré to, such grouping and 
grading by the Court below. Mr. N. R. Raghavachari ‘alone contested the state- 
ment in the judgment of the Court below that the claimants had not objected to the 
grouping and gradation but had accepted them. We cannot accept his statement at- 
the Bar, unsupported even by an affidavit, to the statement in the judgment. "That 
principle is well settled by the rulings: But the learned counsel for some.other clai- 
mants raised:a rather interesting, and, in our opinion, tenable. contention that,. 
though they did not object to the'grouping and gradation into grounds of different 
values, they should not be held to be precluded from urging classes within the same- 
group—let alone special equities like nice small plots of theirs, which would-be hankered 
after by every citizen aspiring to build a house and would therefore fetch a higher 
value than the nearby lands and blocks. The extreme contentions of Mr. Raghavachari 
and others that, even in the case of big blocks of land, there ought to be splitting up 
into plots for the purpose of valuation cannot find acceptance with us, especially when 
the grouping and gradation were accepted by all in the Court below. But there is 
great force in the contention that Group 1 has to be divided into two sub-groups: 
I (a) and 1 (b); and Group 2 into'two sub-groups, 2 (a) and 2 (b), Group 1 (a) consis- 
ting of nice desirable small plots exceeding one ground and below three grounds, 
which: would ‘be highly sought after especially if facing well-known, convenient and 
already-formed roads like the Mandavalli Road, and 1 (b), the rest of the develop- 
ed lands included in that Group by the learned Judge ‘below. So too, Group 2 (a) 
will consist of all the lands in the second group which abut on roads like Mandavalli 
Road, Mada Church Road, Brodies Road, Adam's Road, Roberts Lane, etc., but not: 
lands “abutting channels, which become dry and can be used as cart-tract, foot-paths, 
etc., which will only fall. in 2 (b) like land-locked blocks. We are of opinion that 
I (a) 1 lands should normally be valued at Rs. 250 more than the valuation of the stan- 
dard 1 (b) lands, and that 2 (a) landsshould be valued at Rs. 150 more per ground than 
the standard 2 (b) lands, The learned Government Pleader has given us a list of ^ 
the 1 (a).and 1 (6) lands and of the 2 (a) and 2 (6) lands on the basis adopted by us. 
The lists are approved ‘by us and are appended to this judgment. 


Now we have to consider three questios : Firstly, whether the standard value 
of Rs. 2,000 per ground for the 1 (b) lands adopted by thé learned Judge below, 
erred either by being in excess, as contended by the learned Government Pleader : 
or by being in deficit, as contended. by the learned counsel for the claimants who have - 


E 
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filed the appeals or the méimoranda of cross-objections. We are of opinion that the 
learnéd: Judge has correctly fixed'the price of the’ r-(b) lands:at Rs. 2,000 per ground 


‘on: the available and reliable sale-deeds of similar lands in the vicinity. He rightly 


igiiored, ii our opinion, sleideeds near slim areas, naturally fetching unusually low 
pricés, relied’ on: by the learned Governriient Pleader, sale-deeds of-very small plots 
and aftérthe relevant date, and naturally fetchińg unreal high prices, relied on by the 
léarnéd ‘coutisel for the contesting claimants, sale-deeds on Concession prices which 
may "be'called good-samaritan sale:deeds for low prices executed by the Co-opera- 
"tive Society'i in favour of their friends. Leaving alone these types of sale-deeds, we come 
across the"'significant fact that the actual price realised one day before the relevant 


date in'this case under Exhibit C-38, admittedly a genuine and normal sale-deed was 


Rs. 2,000, and that, under Exhibit C-5, another reliable sale-deed also, it was ‘Rs. 

2,000 per.ground. "There is no need, therefore, to consider the sale-deeds mentioning 
Rs. 700 to: Rs. 1,500 per ground, relied on by the learned Government Pleader, or the 
sale-deeds mentioning Rs. 3,000 to Rs. 3,500 per ground, many of them after the 
relevant daté, relied: ox by the learned counsel for the. contesting claimants. It is 
clear that Rs. 2,000 per ground cannot be said to err on the side of excess, as it was 
undoubtedly a rising, market, and even on the date of Exhibit C-38, the price was 
Rs. 2,000 per ground; and after allowing for the smallness of the plot covered by 
Exhibit C-38, the price of Rs. 2,000 on the relevant ‘date, namely, 24th August, 1948 
3s found by us too, beyond all doubt, to-be the most reasonable and fair market:value, 
taking into account all the circumstances, for the lands covered, by Group | r (b). 


As-already stated; some-of the’lands iri this group have been classified by àüs'ó 


-the basis‘méntioned. above as „Group i (a) lands, and they will be given Rs. 2,256 per 


ground. There will be'no, estoppel operating agáinst the claimants Tegarding süch 
‘ashigher class in the same group, as they had only agreed to the: main grouping but 
not given up aright to higher price for bétterlands iri thes ame group. These are the 
lands covered by A.S. Nos.-104,and 106 of 1953.- They abut the already existing road 
like the Mandavalli Road, and measure. more than: one‘ground and less than. 3 
‘grounds.’ Though. the land in A,S. No. 107 of 1953 abuts Adams Road, it is less 
than one ground and is. unfit for building a nice house and. does-not, deserve to be 
classified except under 1 (b). So too, the lands covered by A.S, Nos. '122,. 125,,128 
and 129 deserve only to be classified under Group 1 (5). We may. add here that even 


.the claimants covered, by those: appeals are alive to ihat fact; and they have not 


‘filed either cross-appeals or memoranda of objections claiming a higher value. . 


“The claimants in A'S. Nos. 271 and 242 oF 1953 ‘covered by thé Government 
‘Appeals, A.S. Nos. 111 and 118 of 1953, ‘certainly own lands which will fall in Group 
1 (a) ; but they have in addition a special equity. Thosé very lands were purchased 
‘by them.at Rs. 2,900 per ground, and a special equity of being. paid: this ‘actual 
higher price paid by them exists in their favour, and.they will be entitled to Rs: 2,900 
"perground.: Theystandinaspecial class of special equity, into which as no 
other land except that in A.S. No.. 121 of 1953 falls in this case. 


The land in: A.S. No. 121 of-1953 also undoubtedly falls in, Group 1 (à); but it 
has special equity asit has come special advantages like having three roads, and:was, 
for that reason, given already-Rs. 2,250 by the learned Judge below, as against the 
Rs. 2,000 he gave the rest. That land.will be given Rs. 2, d now, Hiat em 
Rs. 250 more than the value of similar lands in Group: 1 (a).- g 


All the lands in Group 1 are thus valued and disposed of E 


: Now; we come to the second: question, namely, what should.be the difference 
between. Group r (8). lands, the standard lands, and Group 2.(£) lands, the standard 
lands. Group 2 (a) -consists of the lands with. road frontage, and Group 2 (b) consists of 
the land-lockéd lands which have only,cart-track, footpaths, etc., ånd-no- road frontage. 
The learned Judge below has put the gap between 1 (b) lands and 2. (6) lands at 
Rs. 500 per ground, taking that to be the amount required for-developing the blocks. 
We have ‘been taken’ through the. entire evidence and we are satisfied that, in the 
cáse of thé Mándavalli Scheme lands, which we are considering” now, Rs. 400 per 
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ground will be sufficient. There is evidence to show that 52 grounds of these lands had. 
all the amenities provided with Rs. 2,00,000 which works out roughly at Rs. 400 per 
ground, : No doubt, extreme claims were made, the: claimants contending .that 
Rs. 200 per ground, will do, and the other side, that anything less than Rs. 750 will 
not do. So, we reduce the. gap. between 1(b) and 2 (b) lands.to Rs. 400.per ground. 
It follows that the 2(b) lands will be valued at Rs. 1,600 per ground, instead of Rs. 

1,500 per ground, as was done by the Court below. After taking all the representa- 
tions on all sides into considération, we value the 2 (a) lands at Rs. 1,750 per ground. 
or Rs. 150 more than the 2 (b), lands because of the road frontage. A list of the 
lands in Groups 1 (a), 1 (b), 2 (a) and 2 (b), as given by the learned Government 
Pleader on the basis of our Judgment,, and accepted by us as correct is annexed to 
this judgment. i 


"When dealing with 2 (ay TEN we e must deal with a special equity i in TSA of 
theclaimantin A.S. No. 113 (A.S. No. 219). This person's land issituated in a 
specially advantageous locality among the other 2 (a) lands andis valued at Rs. 1,850 
per ground, at Rs. 100 more than the valuation ot Rs. 1,750 per ground accorded to 
the other lands. 

We'are of'opinion that the revised rates we have allowed for the lands falling 
in all the categories, 1 (a), 2 (a) and 2 (b) should be allowed also to thosé clai- 
mants under the Mandavalli Scheme who have filéd neither appeals nor memoranda 
of objections, as they are all before us, and they have had to defend themselves 
-against the Goverrimnent Pleader’s onslaught on them regarding-the price allowed by 
the learned Judge below and we consider that, as the whole matter of the fair market 
price was in issue in all the cases, in the interests of fairplay ; and equity, we should not 
allow. these non-litigious persons to suffer. So, exercising our powers under Order 
41; rule 33, Civil Procedure Code, we allow them.also any excess which they may 
get under our judgment, on condition of their paying the requisite Court-fees. 


We then come to various equities, claims and other things raised by individual 
claimants and not dealt with already. ` The first is the claim of Mr. K. Rajah Ayyar 
for the claimants in A.S. No. 101 of 1953. Mr. Rajah Ayyar ‘pressed only one con- 
tention: It was that Rs. 5o'deduction per ground Jor non-access was unjustified, as 
there is an old abandoned road which gives access, and that the Rs. 100 deduction for 
‘levelling up is too high, and that Rs. 50 per gtound will do. The learned'Govern- 
ment Pleader could not meet this contention. We agree with Mr. Rajah Ayyar 
and direct thé total deduction to be only Rs. 100 per ground and not Rs. 150 per 
ground, as was done by the learned Judge below. ‘The claimant will get the excess, 


. 5n The next is the claim of the claimant in A.S. No. 103 of 1953 for being refunded 
the sum of Rs. 2,157-7-6 he had already paid for the improvements, since he has 
had ‘the ‘amenity. "deduction applied to him also in full. ‘The learned Government 
Pleader‘has no valid contention.regarding this, but he urges that interest should not 
in any event be paid on this amount. We agree; but this amount will be added on 
to the amount of compensation payable to him otherwise. f 


‘wuln A.S. No. 297 of 1953, the claimant has been disallowed any. compensation 
for:2 grounds 1,651 square feet covered by a pond. -Mr. Rangaswami Ayyangar, the 
learned counsel for the claimant, vigorously urges that no man’s land can be taken 
away without paying him something, and that if it is a found not worth acquiring, 
it should not be acquired or notified, and that, in any event, what the Land Acquisi- 
tion Officer gave, namely, Rs. 650 per ground, cannot be taken away under the law. 
The learned Government Pleader has no valid contention to allowing the claimant 
Rs. 650 per ground allowed by the Land Acquisition Officer. . We see no reason to 
give this claimant Rs. 1200 per ground, as urged now by Mr. Rangaswami 
Ayyangar, because-we are satisfied thatthe cost of filling up this enormous pit will 
be appalling and that what the Land FO qpuaion Officer gave was fair and it alone 


can be given. 


In A.S. No.2190f 19 53, theclaimant willbe given Rs.2,500 in addition, for severances. 
He must be given foetus for it. He made a fabulous claim for severance at Rs. 


», 
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5,000 per month, for all these five long years, that is for. three lakhs (!) and.then 
reduced it to what he considered, to be:a reasonable amount of Rs. 28,000 which 
still sounds fabulous. Considering that the land acquired was, in part the land 
covered by his cinema licence, ,and that it would be very useful for him for his 
cinema for extension purposes, we are satisfied that. Rs. 2,500. should be paid to 
him, for séverance in addition to the other. compensation. he is entitled to., 


In A.S. No. 376 of-1953, the claimant-wanted a severance ssinpensation of 
“Rs. 50,000 as he has a rhombus-shaped land left to him now, and has had much of 
its frontage'on the road diminished. - He‘conceded that he can still cross comfort- 
ably. to.the road. But something must be giveh for his loss of the greater amenity of 
getting into the road.anywhere he pleased. ‘We:fix the compensation for severance 
and.injurious affection.in this casé at Rs. 1,000 (one thousand rupees), and that will 
be added on to.the compensation: otherwise due. In that same appeal, the claimant 
has urged that, regarding superstructures Nos. 5, 11 and 25, the deduction of 2 per 
cent. for depreciation in the case of-strong buildings, unlike the jerry built buildings 
of. to-day; is, unwarranted, and: that 1 per cent. will be ample. . After hearing the 
learned Government Pleader on the point, and going through the relevant evidence, 
„we consider that.1j per cent. deduction for-depreciation will do i in the case of these 
three buildings; the excess s} per cent. wal be taken off and add on to the compen- 
sation. AP n 

' In A.S: No. 243 ofi 1953; Mr. Srinivasa Ayyar, the leaned couniel for the clai- 
mant; rightly urged that'Rs. 50 per ground deducted owing to the proximity of a 
stinking channel (which is mostly dry and can'be used as à "cart-track) ‘should’be 
taken off. "We agree, especially’ as we have rejected his'contention that the chán- 
nel, though a cart-track, will 'éntitle/ his land to be'classified'in Group 2-(2): ` The 
advantage and disadvantage cancel each other. Mr. Srinivasa Ayyar's claim that the 
valuation of the five wells on this land should he incréaséd somewhat is rejected, as 

‘the wells Have been carefully valued on a graded "bàsis- and SRI to' their 
real worth: 

- In A.S. No: I21 of 1953, the claimant has aimed for severance in ihi memoran- 
‘dum of ctoss-objections. His claim is that, after the; acquisition, a small ‘rectan- 
gular plot, 30" by 119° isleft on his hands, on which he cannot build a suitable build 
ing, and he is not rich enough to afford raising a garden of . crotons , there and be 
„content with watching its beauty. -He says that something should be given.to him 
-for severance, ,We agree, and award him Rs. 250 under’ this head, which would be 

` added on to the compensation.  . 


In A.S. No. 379 of 1953, it was "urged that a deena of Rss 10,000 Lad ju 
made, at Rs. 50'per ground. for 200 grounds; for raising the level, whereas, really, only 
a deduction. of Rs. 100 per ground. on the really low-lying 50° grounds would ‘be 
justified. ‘We agree and reduce the deduction from Rs. 10,000 to Rs. 5,000. 


“We. now come.to the Mowbray’: s Road. acquisitions. Here, the first question. is 
„whether the learned Judge below was justified in considering the Mowbray’s Road to 
be superior to Oliver Road, and the Oliver Road to be superior to the Bishop Waller’s 
‘Avenue, for the purpose of ‘higher valuations and whether the gaps bétween: tlie 
valuation can be justified. We have no doubt whatever, after going though the evi- 
‘dence and hearing the arguments, on all sides, that Mowbray’s Road is certainly ; a 
more important road than the Oliver Road, and the Oliver Road a more important 
road than a mere ‘avenue like the Bishop Waller? s Avenue, and that a difference in the 
valuation of lands fronting those roads will be justified. But we are of opinion that 
‘while thé Rs. 100 gap in valuation between Mowbrays Road and Oliver Road is 
justified, the enormous gap of Rs. 400 between Oliver Road and Bishop Waller's 
Avenue is notjustified, as Bishop Waller's Avenue is more or less a minor. road, being 30. 
feet broad; and is not a mere quiet lane used by quiet loving people for evening | walks. 
We consider, after going through the s¢levant evidence and arguments, that a gap 
of Rs. 150 per ground will do between Oliver Road and Bishop Waller's Avenue. ` 


; The next question is, whether the standard value of Rs. 2,400 adopted by. the 
‘learned Judge below for the lands facing Mowbray’s Road is correct, and: whether 
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the depth of 150 feet adopted by him for including lands in Groups 1 (a), 1 (b) and 
1 (c) (called by him Groups 1 to 3) is justified. We have no doubt whatever that 
the depth of 150 feet is justified. Only palaces, High Courts, cinema-halls, Assénibly 
halls, etc., will have a depth of more than 150 feet in Madras City. ‘ 150 feet? is 
à recognised and reasonable depth. Coming to the valuation at Rs. 2,400, we are 
of opinion that it ought to have been Rs. 2,500, and not Rs. 2,400. The learned 
Judge, for some curious reason or other, deducted Rs. 100 from what he considered 
to be the proper price for Group 1 (a) lands facing Mowbray's Road. The so-called 
„reasons given by him, if there are really any reasons, arenot convincing. Thereisample 
evidence to show, from the sale-deed, Exhibit R. 50 for instance, that similar lands, 
hardly 2,000 feet away were sold at Rs. 2,400, more than a year before.So, the price of | 
Rs. 2,500 on the relevant date, namely, 26th October, 1948, . for the Mowbray's 
Road lands in Group 1 (a) is the correct price and not Rs. 2,400.. The exaggerated 
rates of Rs. 3,000 to Rs. 3,500, claimed by the contesting claimants (in A.S. Nos. 
1044. and. 1087 of 1953 and in the memorandum of cross-objections in A.S.No. 614 
of 1953 based on sales of tiny plots or on sales after the relevant date, do not.carry 
any conviction. The learned Government Pleader has not filed any appeals against 
the valuation adopted by the learned Judge below. Nor-have the remaining 
claimants filed any.appéals or memo. of cross objections. We are of : opinion 
that the valuations of groups 1 (a), 1(6) and 1(c) (Groups 1, 2 and g in the lower 
Court) should be, fixed at Rs. 2,500, Rs. 2,400 and Rs. 2,250 per ground. respec- 
tively, and we do.so. The price of the undeveloped land in A.S. No. 614-of 1953 
should have been fixed at Rs. 2,000 per ground, deducting 10 per cent. for, roads, 
as we shall see below. .We then come to the fourth group, or really second group 
according to our classification. This consists:of undeveloped lands, inferior: to the 
undeveloped lands in A.S. No. 614 of .1953. The learned Judge, has awarded 
only Rs. 1,350 per ground for these lands, fixing a sum of Rs. 1,900 initially and 
deducting Rs. 550 for amenities and levelling. He also , directed 4, of the, total 
extent of the lands (where they exceeded 100 grounds and ro per cent... of the 
lands where -they did not exceed 100 grounds) to be not valued asit would be 
required for laying roads and a'sum of Rs. 36,000 dnd odd to be deducted from 
‘the land ‘covered by A.S.' No.’ 1644 of 1953 fór' the extra levelling-up required. 


We agree with'Mr. V. Thyagarajan, the learned ‘cotinsel for the appellant in 
A.S: No. 1044 of 1953, that to value'all this hinterland às ifit lay’ only Béhind 
Bishop ‘Waller’s Avenue—the most inferior of these three roads—is not correct, ard 
that the proper thing would be to take the average of the Valuations of the-larids 
-facing all the three,roads arid..then deduct whatever.is justified: for amenities and 
levelling, and not,make any extrà.. déduction for furtherlevelling. . He hád no 
objection to.the deduction of $ of.the land for laying roads; which is, of courseproper. 
Roads cannot be laid , without, space; ¿and huge blocks of lands cannot be split 
into building plots and valued per ground without roads. Nor can they be treated 
as dévelopéd lands without deducting such space. So, the space required for roads 
is something different and additional to the cost of laying the, roads themselves and 
‘providing other ‘amenities like electricity, water, undergroünd drainage, etc. So 
the deduction of 25 per cent. in this appeal and of rọ per cent. in A.S. No. 614 of 

1953Was correct. Mr. Thyagarajan’s argument regarding the taking of average of the 
values fixed for Groups 1 (2); 1 (b) and 1 (c) as the initial value, beforé deduction 
for amenities and levelling, i$ reasoriable.. Doing so, we get Rs. 2,380 pér ground 
as tlie initial value for Group 2(Group 4 in the lower Court) as developed lands. ‘The 
cost of providing amenities and for levellirig-up has, of course, to be deducted from 
it.' The ‘cost of providing the amenities was ¢stiniated by the lower Court at 
Rs. 450 per ground, in the case of this séries of acquisitions, and that is not disputed 
‘before us. The. cost of levelling—taking the whole land together and providing 
also for the'extra levelling estimated at Rs. 36,000’and odd—will be in our opinion 
About Rs. 300 per ground iù A.S. No. 1644 of 1953. So, in all, a^ deduction, of 
Rs. 750 per ground must be made out of the initial value of Rs. 2,380 leaving 
Rs. :1,630 per ground as the proper value for the 247 grounds 89r square feet, 
included in Group 2 in A.S. No. 1644 of 1953; and the deduction of Rs. 36,000. and 
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odd must be taken out. We order accordingly. The cross-objector in A.S. No. 
614 of 1953, from whom ro per cent. was collected for laying roads will not.get any 
relief regarding that for the reason already mentioned by us. But his land is in 
Pillar Koil Lane behind’ Mowbray’s Road and will have to be valued at Rs. 
2,000 per ground, after deducting the 10 per cent. - : 

We now come to A.S..No. 1087 of 1953. Here Mr. Thyagarajan urged that 
the price of Rs: 2,000 per ground fixed by.the lower Court was too low, taking into 
account the sale-deed, Exhibit R-50 fetching:a price of Rs. 2,400 per ground. for 
an adjoining similar land, let alone the sale-deeds which fetched Rs. 3,000 to Rs. 
3,500 per ground. . The learned Government Pleader rightly pointed. out that 
the lands covered by this appeal are low-lying and cannot fetch Rs. 2,400 per ground. 
Indeed he urged that Rs. 2,000 per ground awarded by the lower Court was the 
proper price. After considering the entire evidence, and the arguments on both 
sides, we fix Rs. 2,250. per ground for the land covered by this appeal. ^" . = 


The only point remaining is the memorandum of cross-objections in. A.S. No. 
613 of 1953. As already mentioned, the cross-objector has claimed Rs. 2,000, more 
than the Rs. 700 awarded to him for superstructures, on the ground of levelling 
andimprovements, and had prayed that the claimant in A.S. No. 613 of 1953 should 
be made to-pay this extra amount also to him. Mr. Thyagarajan, for the claimant, 
demurred. He says that this cross-objector did nothing at all, and that his claim 
to have levelled up this land-at enormous labour is mere moon-shine. He said 
that he ought to be glad at getting the Rs. 700, which he termed as wholly unde- 
served, awarded by the lower Court. After hearing Mr. Nagarajan, we think that 
Rs. 1,500 in all will be the reasonable amount to be,paid to him, (Rs. 700 for 
superstructures and. Rs. 800 for levelling), and not merely Rs. 700 that is, Rs. 800 
5 ‘moré will, therefore, be given to him from the amount due to the claimant in A.S; 
No. 613 of 1953. The order directing this cross-objector:to pay Rs. 500 as Court-fee 
to Government is also deleted .as inequitable. -> = . : AE 


The cross-objector in A.S. No. 614 of 1953 who owns a big plot 200 feet behind 
the Mowbray's Road, but in an existing lane 14 feet broad, will get, for the 90 per 
cent. excluding the, 1o per cent. for roads, Rs. 2,000 per ground, that is, Rs. 500 less 
than the Rs. 2,500 we have allowed for the land falling within group 1 (a). He 
cannot claim anything more, considering all the circumstances. The excess due 
will be paid to him after deducting the 15 per cent. solatium wrongly paid. 


We may add that by our giving some enhanced compensation to the claimant 
in A.S. No. 1044 of 1953 the legal flaw in the lower Court’s-order, pointed out by 
Mr. Thyagarajan, namely, that a sum of Rs. 5,000 less than what was awarded by the ' 
Land Acquisition’ Officer was awarded by the lower Court, has been set right once and 
for all. .., ^.^ V * Hm EE ‘ 

. ‘Though. the learned Counsel for the claimants who have nót filed any appeals 
or memos. of cross-objections in this batch want to urge that we should give them 
the benefit of Order 41, rule 33, Civil Procedure Code, as in the Mandavalli batch, 
we are unable to agree. It is only regarding the lands covered by A.S. Nos. 614, 
1044 and 1087 of 1953 that the question of altering (that. is, raising) the 
market value was raised. The claimants who have not filed ‘appeals or 
£ memoranda of cross-objections will not get.any- increase, by applying Order 41; rule 

33, Civil Procedure Code as the learned Government Pleader never wanted any re- 

duction of the market value fixed by the lower Court, as in the Mandavalli batch, but only 
wanted the 15 per cent. solatium illegally awarded by the Court below to be taken 
off. We may add here that several of the claimants in the Land cases have not 
figured either in the lower Court or here in this batch., : 


In the circumstances, all the parties to all these appeals and the memoranda 

of cross-objections will bear their own co&ts. We do not consider that even those 

{ against whom we have decided regarding the 15 per cent. solatium, without en- 
hancing the market value, and-who are therefore, bound, to-refund that- portion 
of the amount’should be made to pay the Government's costs as the question re- 
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garding the 15 per cent. has not been decided so far, and we have had to hear for two 
-days arguments of able Counsel before the matter was cleared up and we could 
come to a definite conclusion and decide the point against the claimants. The 
executors in A.S. Nos. 375 to 377 of 1953 will be allowed to take their costs out of 
‘the estate. The trustees in some other appeals also will be allowed to, take their 
costs from the trust estate, as in the case of A.S. Nos. 375 to 377 of 1953. 

"Ihe excess compensation now awarded under. both the schemes, excepting 
Rs. 21,57-7-6 awarded to the claimants in A.S. No. 103 of 1953, will carry interest at 
6 per cent. per annum from the date of taking possession. Wherever the 15 per cent. 
solatium had to be refunded to the Government, but has not been drawn: out by 
the claimants, owing to their inability to furnish security, no interest will be due 
by the claimants on the excess liable to be refunded, and wherever it has had to 
be invested in trust security, fetching a lower interest, owing to disability to receive: 
it the Government will get only interest at 3 per cent. per annum. 


. V.S: i ———— i , „Order id 


f f IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PAS : PRESENT :—MR. Justice BALAKRISHNA ` AYYAR. i DA. 


s. Palaniappa Mudaliar oe WS TEC Leid rus wt 
y v. - : 07 2 B + z m N H 1 : 
Additional. First Class Magistrat. Kulitalai So others. ‘2. J. Respondents. 


- Factories Act (LXIII of 1948), section 2 (j- Definition ‘of * worker ": -— Employed "Scope! und. meaning 
of the expression. ` 


Where the persons ‘cannot be asked to`work between particular oa or to atténd on pascuis 
days and where they can work on any day and as long as they like arid where they. cannot be prevented 
from working.for:any other manufacturer, such persons cannot be said to be * employed ’ within ; 
the. meaning of section 2 (2) of the Factories Act. E 4 


The word ‘employed ’ in the Act is one with a varying content of meanings and signifies different 
things in different places. But a certain amount of supervision or control i is deeseenity implied i in the 
connotation of the word. 

The employment referred to- -in section 2 (I) of the Factories Act is in conhection with a manu- 
facturing process that is carried on in the factory which, processes normally call for & large measure 
of co-ordination between various sections inside a factory 'and between various individuals even inside 
the same section. The persons will have to be guided by those ae in sipervisory ear A 
certain amount of conte is thug necessarily present. .° . 2 5 i^ bol 

Case-law discussed. - . ao j : 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith, the High, Court will be pleased 
to issue writs of prohibition prohibiting Respondents’ 2 to 4 from enforcing the provi- 
sions of (a) the Factories Act LXIII of 1948 and the Rules framed thereunder, (4); 
the Payment of Wages Act (IV of 1936) and the Rules framed thereunder and 
(c) the Madras, Maternity Benefit Act- (VI of 1935) and the Rules framed’ there- 
under respectively against the petitioner and his concern S. Palaniappa Mudaliar 
Weaving Factóry or from prosecuting him for any alleged violation of the’ said, APN 
and Rules. . 


"^" M.K. Nambiyar and 7. R. Vui xe Dyer, Advocates for the’ Petitioner in 

all the petitions.. 
G. Ramanujam, for the Additional Government Pleader (K. OPNS for 4 

Respondents in all the. Petitions. : * 


The Court made the following " . i ny d 
OnpzRn.—The petitioner in all these cases is the same and he is the owner of a. 
weaving concern in Karur. Hé has put up a thatched. shed where he has installed 
-a certain number of hand-looms. On these, towels and bed-sheets are manufac- 
‘tured. His office staff consists only of two,clerks and they are the only permanent 
. members of his establishment. The. r&idents of the neighbourhood when they 
‘have time on their hands and when they feel inclined to do so, go to the petitioner's 
e—a 
* W.P.Nos. 1165 to 1166 of 1956. mE Do e .17th April, 1958: 
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shed where they are —Ó € with yarn.’ "These they weave into towels and bed. 
sheets and they are paid at certain agreed rates for the articles they so weave. These 
persons come in when they like and go out when they like. In other words, they, , 
work on the premises only when it suits them to do so. ` The principal occupation, 
of the residents of Karur is agriculture and weaving 'is only their spare-time occupa- 
tion. They accept work only according to the time they are able to spare frorn their 
agricultural avocations. No one is required to attend on any fixed day. -In fact, 
they are free not to come at all. There are about a hundred similar establishments 
in Karur and a person who works i in one establishment is at liberty to work in any 
other establishment. 


- In 1955; the petitioner took out a Lions for his premises under thé Factories 
Act because he was threatened with prosecution if he failed to do so. All the es- 
tablishments in Karur which are engaged in'weaving towels and. bedsheets formed 
an association called the Karur Weaving and Knitting Factory Owners’ Association. 
This Association submitted memorials to the Chief Inspector of Factories and to, 
the Government of Madras to exclude their establishments from the operation of the 
Factories Act, but these memorials were rejected. 


Thereafter the Inspector of Factories began to insist on the observance of the 
rules framed under the Factories Act and the Payment of" Wages Act, 1936. The 
petitioner protested that his concern did not fall under the purview of either of these 
Acts. But the Inspector of Factories ignored his protests and laid a complaint 
against him in the Court of the Additional First Class Magistrate, Kulitalai, for 
violation of Rule 103 framed under the Factories Act, the allegation being that he 
had failed to maintain a muster-roll in the presecribed form. .The petitioner was 
also prosecuted, under Rule 195 on the ground that he had failed to keep a bound 
inspection book containing the particulars prescribed in Form.No. 79. He was also 
prosecuted for violation of Rule 79 read with section 61, for violation of Rule 80 read 
with section 62, for violation of Rule 87 read with section 83, for violation of Rules 

34 and 36 read with section 18, and, for violation of Rules 40 and 62 read with sec-, 
tions 19 and 42. He was further prosecuted for violation of Rule 6-À of the Madras- 
Payment of Wages Rules and Rule 8 of the same Rules, the gravamen of the charges 
being that he failed to display notices specifying the maximum and minimum rates 
of wages payable to different classes of workers and the-days on which the wages, 
would be paid to them. ` Yet another prosécution launched against him was under. 
rule 5 of the Madras Maternity Benefit Rules, the charge baig that he had failed 
to maintain a separate muster-roll of women workers. E: 


These petitions have been filed for the issue of ADO writs or directions 
restraining the Inspector of Factories, Tiruchirapalli, the Chief Inspector of Factories, 
Madras and the State of Madras from enforcing the-provisions of the Factories Act, 
the Payment of Wages Act and the Madras Maternity Benefit Act SEPIUS the peti- 
tioner. 


_ The first aston that has to be decided-in these petitions i is vede: the. persons 
working in the establishment of the petitioner are workers within the meaning.of the 
Factories Act, id Section 2 (m) of the, Factories Act defines ed in these; 
terms: —— r ; Hove? 

. * * factory? means any premises iacluding ihe procis thereof ( 1) PE ten' or more rbi 


are working, or were working on any day.of the preceding twelve months, and in any, part of which: 
a manufacturing process is being. carried on with the aid of power, or is ordinarily so carried on, or 


` (ii) whereon twenty or more workers are, working, or were working on any day of the preced- 
ing twelve months, and in any part of which à rganulacturing, process 1s beirg carried on without: 
the aid of-powér, or is ordinarily so carried'on, but does not include a mine AURCE to the operation. 
of the Mines Act, 1952 (XXXV of 1952), or a' railway running shed";  : 
Then we have got section 2 (/) which defines a worker" as follows: ; m cud 


* Cworkér' means a person employed, directly or throhgh | any agency, whethér for wages, 
or not, in any manufacturing process, or in cleattag g any part of the machinery or premises used for 
a manufacturing process, or in any other kind of work incidental, to or connected. with, the manufac-. 
turing process, or the subject of the manufacturing, process." 7 


There was no controversy as regards two facts : It was common ground that 
power was not being.used.on the premises of the petitioner; it was also common ground 
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that there were days on which more than twenty persons were working on the pre- 
mises of the petitioner. The controversy turned on the meaning of the word **em- 
ployed” occurring in clause (7) of section 2. The contention of the State was that 
the persons who worked on the premises of the petitioner were persons “employed”. 
within the meaning of that definition. The petitioner controverted that position. 
A number of cases were cited before me and I shall at once refer to them. 


The earliest of these is reported in State Government, M.P. v. Jiwa Bhai’. The 
facts there were as follows. ‘The owner as also the manager of a rice mill were 
prosecuted for contravention of various provisions of the Factories Act. When the 
mill in question was inspected on 10th January, 1951, by the Inspector of Factories 
he found that (1) the register of workers was not properly maintained (2) three 
women were found working after 7 p.m. and (3) the mill was working 134 hours 
instead of 10$ hours. So far as the three women were concerned the judgment shows: 

“Two of the three women in question are the wives of two of the factory workers and the third 
women is the daughter of another factory worker. They had, it appears, brought food to these work- 
ersi and while they were consuming it, the three women deputised for them by placing ‘ dhan ° in the 
It was contended on behalf of the owner and manager of the mill that those women 
were not acting as employees of the mill but were only doing what may be called a 
good turn for their male relatives. A Bench of the Nagpur High Court took the 
view that these women must be considered to be employed in the factory. Accord- 
ing to the learned Judges the word ‘employed’ does not only connote employed on 
wages but also being occupied or engaged in some form of activity. This view is in 
consonance with the spirit of the Factories Act which strictly inhibits the employ- 
ment of woman in a factory after 7 p.m. and before 6 a.m. With respect I find it 
difficult to agree with the view that these women can be considered to be persons 
employed within the meaning of the word in clause (/) of section 2 of the 
Factories Act. 


As will presently appear, the word “employed” means different things in 
different places. But , it seems to me that in the context of the Factories Act the 
word “employed” means something more than doing some work inside the factory ; 
there must be in addition at least one further element. ‘There must be some sort 
of agreement between the person doing the work and the manage: or the owner 
of the factory. The women in the Nagpur case were real in the position of 
volunteers and I find it diffcult to agree that a volunteer can be considered to be 
“employed” in the factory. If the view of the learned Judges of the Nagpur High 
Court were correct, even a person who trespasses into a factory and there does any 
work of his own choosing would be a person employed within the meaning of 
clause (/) of section 2 even though the management may not be aware of his 
being in the premises and if they had known, would have disapproved of his 
presence in the place. . 


The next case is reported in The State v. Alisaheb®. The respondent before the 
High Court was a manager of a factory called Pistol Bidi Factory. On 13th Sep- 
tember, 1952, the Junior Inspector of Factories visited the premises and found 110 
persons working there. He also found that various registers required to be maintain- 
ed under the Factories Act were not maintained. He also found that sufficient 
drinking water as required by the rules had not been provided. He also found that 
the names of certain persons who were allowed to work in the factory were not 
shown in the register of workers. Following the decision of Bavdekar, J., the learned 
Magistrate acquitted the accused. The State appealed. The controversy before the 
High Court was whether it was necessary that the relationship of master and servant 
should exist before a person could be said to be employed within the definition of 
clause (1) of section 2 of the Factories Act. Dixit, J., observed. ; 

** On the whole, therefore, I am inclined to take the view that the expression “ employed ” as 
used in section 2 (/) does not necessarily involve Ae mrtg of master and servant. It may be 
that if one is employed upon the basis of wages, then in that case, there may be a relationship of 


‘master and servant, but there are other conceivable cases in which there may not be a relationship 
of master and servant and yet such persons would be workers.” 





1. ALR. 1953 Nag. 172. .2. ALR. 1955 Bom, 209. 
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That view was concurred in by Vyas, J. 


The third case is reported in Annamalai Mudaliar @ Bros. v. R.P.F. 
Commissloner.! That case was in respect of a weaving concern in Karur similar to 
that of the petitioner here. Rajagopalan, J., observed at page 274: i 

“ What would be the position if these principles were applied to the facts in issue in this case ? 
The owner of the factory had really no control over the time taken by the worker to complete the 
work the latter had undertaken to do for the.remuneration specified. The worker was under no 
obligation to attend on any particular day or at any particular hour. It is no doubt true that the 
worker had to do his work within the precints of the factory; and I presume the hours of work in the 
factory would be regulated under the Factories Act. But even during those hours no’ compulsion 
could be brought to bear upon the worker to do the work. Further as in Smith's Case?, the owner 
of the factory was under no obligation to provide work for any given worker on any given day, that is, 
the owner was under no obligation to provide for a reasonable continuity of service or the work. 
These features would appear to militate against the existence of a jural relationship of master and 
servant." . i - 

It is possible to say inrespect of that case-that it was given under the Employees 
Provident Funds Act and that the definition of "employee" in that Act which runs 
as follows : NC . 

“< Employee? means any person who is employed for wages in any kind of work, manual or 
otherwise, in or in connection with the work of a factory and who gets his wages directly or indirectly 
from the employer and includes any person employed by or through a contractor in or in connection 
with the work of the factory" : SERT 3 uS j 
is different from the definition of “worker” in clause (7) of section 2 of the Factories 
Act. But if we read the two definitions side by side it will.be found that from the 
point of view from which we are now examining the matter there is only one.im- 
portant difference between the two definitions. The Employees’ Provident Funds 
Act.requires that the person should be employed for wages whereas the definition in 
the Factories Act does not require that he should be employed for wages. But the 
word “employed” .is common to both the definitions and the decision of 
Rajagopalan, ]., is important as showing how the word “employed” should be 
construed not merely in relation.to that Act but in similar situations:: .  - 


I shall now refer to the decision in Abdul Kader Sahib v. State of Madras?. "There 
Rajagopala Ayyangar, J., had to deal with a case under the Industrial Disputes Act. 
The material facts there were as follows. The petitioner was an exporter of beedies. 
He used to purchase tobacco and store them in his godowns. This tobacco and the 
other raw materials required for making beedies, he:used to hand over to some con- 
tractors in pursuance of written arrangements. ‘These contractors were at their 
own. expense and risk to manufacture beedies or cause them to be manufactured 
with the materials supplied by the. petitioner. . These contractors engaged certain 
employees for manufacturing beedies.. The persons engaged by the contractor made 
claims for increased wages, etc., on the petitioner who denied his liability. The 
matter was then taken to the Labour Officer who reported to Government.that the 
dispute was an industrial dispute which might be referred for adjudication. Raja- 
gopala Ayyangar, J., ruled that the reference was incompetent because the workers 
were not the employees of the petitioner. His.decision is accurately summarised 
in the head-note. an x , ] i 27 

“The existence of a relationship of employer and employee is necessary before there can:be 
any industrial dispute between them within the meaning of the Industrial Disputes Act. Where the 
proprietor of a company employs contractors to manufacture and supply goods to him out of the raw 
materials-provided by him the responsibility and cost of employing labour, etc., being on the con- 
tractor, though the license for the trade, etc., stood' in the name of the proprietor, there is no relation- 
ship of employer and employee between the proprietor and the labourers employed by the contractor 
and as such a reference to arbitration of a claim by the workers for increased wages, etc., from the 
proprietor is without Jurisdiction." , . : 

The next case I shall refer to is reported in Massey Harris Ferguson, Lid. v. Piper*. 
In that case the appellants were the occupiers of a factory which was subject to the 
Regulations for the generation, etc., of electrical energy. The appellants engaged 
a firm of contractors to paint the waBand crane work in the bay of the factory. 
Before the painter employed by the contractors started the work he asked a crane 





i (1955) 2 M.L.J. 271. P “3. (1956) 1 M.L.J. 574- f c "s 
9$. L.R. (1911) A.C, 188 at 192 and 193. ^ 4. (1956) 2 AIL E.R. 722. os 
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driver employed by the appellants whether the electric power was turned off.. .'The 
crane driver, not knowing that the switch near the bay had been disconnected, 
turned if into the “off” position and informed the painter that the power was swit- 
'ched off. The painter came'into contact with the trolley wires and was electrocuted 
and killed. The ‘appellants weré presecuted under section 133 of the Act of 1937 
on the ground that they had contravened Regulation I of-the Regulations: of 1908: 
‘The relevant statutory provision: ran as follows: `, 


j “Where the Minister of Labour and National Service is satisfied that any manufacture, ddp. 
. 1. 7. used in factories i$ of such a’ nature as to cause risk of bodily injury to the persons employed, 
or any class of those persons, he may, subject to thé provisions of this Act, make such special regula- 
tions as appear ‘to him to be reasonably practicable and to meet the necessity of the case,”’ 


The appellants contended that they were not liable because the Regulations were 
made only for the benefit of persons employed by the occupier of the factory and 
that there had been no danger to the servants of the occupier. The Court overruled 
the objection and dismissed tlie appeal: They held that the word “persons employ- 

ed" included persons engaged in the work and not only persons employed by. the .occu- 
pier of the factory. If I may say so with respect this decision, in the context of the 
Regulations and the facts is undóubtedly right. The Court held that the benefitof . 
the Regulations was available to-all persons lawfully occupied in working inside the . 
‘premises of the factory. The: manifest purpose of the Regulation makes the ca 
of the word plain. 


cz: „The case reported i in Diana Gemia Works Ltd. v. State. of Saurashtra}, arose 
under the Industrial Disputes Act. -The appellants in that case were lessees of 
certain: salt works in the former State of Dhrangadhra. Certain persons described 
as agarias worked for the appellants.. In that locality the salt is manufactured not 
from sea water but from rain water which soaking down into the ground becomes 
impregnated with saline matter. The entire area is parcelled out.into plots called 
pattas and each agaria is allotted a patta. ` If the patta is extensive it is allotted to 
two agarias who Work as partners. The agarias then undertake the manufacture 
of salt. .. : 

* "The agarias su themselves with their families. on the pattas allotted: to diei: They are free 
to engage extra labour but it is they who make the payments to these labourers and the appellants 
have nothing to'do with the same. The appellants do not prescribe ` any hours of work for these agarias. 
No muster-roll is‘maintained by them nor'do they control how many hours in a day and for how many 
days in a month the-agarias work.- There are no rules as regards leave or holidays. They are free 


p so out of the works as they like provided they make satisfactory: scende for the manufacture 
o t? 


In 1950 disputes arose e between the agarias and the appellate as to the PEETA of 
their employment. The Government of Saurashtra referred the dispute to the 
Industrial Tribunal. The appellants contended that the status of the agarias was 
that of independent contractors andngt of workmen and that in consequence the 
State was not competent to refer their disputes for adjudication. .The -Court held 
that the agarias were workmen within the meaning of the term as defined. in the 
Industrial Disputes Act and not indepencent contractors. The Court ruled : 

“ 'The prima facie test for the determination of the relationship between master and servant is the 
existence of the right in the, master to supervise and control the work done by the servant not only 
in the matter, of directing? what work the servant is to do but also the manner in which he shall do-his 
work. The nature or extent of control which is requisite to establish the relationship of employer 
and employee must necessarily vary from business to business and is by-its very nature incapable. of 


precise definition. The correct method, of approach therefore would be to consider whether, having 
regard to the nature of the work there was due control and supervision by the employer. 


A person can bé a workman even though he is paid not per day, but by the job. Ifa person isa 
worker and not a contractor it makes no difference that this work is piece-work. What determines 
wbether a person is a workman or an independent contractor is whether he has agreed to work per- 

.sonally or not. Ifhe has, then he is a workman and the fact- that he takes assistance from other person 
would not affect’ his status.’ 


In Modern Match Industries v. L. A. T. L, Madras?, which was a case under the 
‘Industrial Disputes Act, Rajagopalan, J.; Bad the conclusion" he himself had 
‘come to in an earlier decision and which has already been referred to : 

1. (1957) S.C.R. 152 : 1957 S.C.J. 208. j |, 3. (1957) 2 M.L.J..135; A.LR. 1957 Mad. 688. 
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^ "In my opinion,-unless the' ielàtionship of master and servant’ is proved a: person who claims 
to be a workman within the meaning of section 2:(s) of the Act. cannot be said to be employed within 
the meaniug of the clause ; and as I said, if he was not employed he would not be a workman as defined 
by that clause.” Sor T 

One last case remains to be referred, and, this i is he decision of the Supreme 
Court in Criminal Appeal No. 93 of 1955.! 1 The - first appellant before the 
Supreme -Gourt was the managing partner of ‘a firm. which manufactured 
beedies. The second appellant was the manager of the factory.. The manage- 
ment used to deliver tobacco and in some cases beedi leaves to certain persons 
called Sattedars. Some of these Sattedars maintained small factories of their 
own.:;Somé;.others handed over tobacco and beedi leaves to outsiders who 
rolled beedies in their-houses. . The Sattedars collected the beedies and delivered 
them at the factory. On gth December, 1952, the Inspector of Factories inspected 
the factory of the appellants and found nine persons working there. Seven of them 


^ were sorting beédies and packing them into bundles while the.last two were bringing 


in the beedies for being warmed. "The Chief Inspector prosecuted the appellants 
for contravention of sections 62 and 63 of the Factories Act in that they had failed to 
maintain the register of adult workers, etc. The Magistrate convicted the appellants 
and the conviction was confirmed in appeal: A revision petition filed in the High 
Court failed. The appellants went on Special Leave to the Supreme Court. The 
Supreme Court set aside the convictions and held that Sattedars were independent 


‘contractors’ and. not workmen ‘within the meaning of the Factories’ Act : 


“We, therefore, hold that neither ‘the Sattedars nor the coolies found by the Inspector to be 
working i in the factory were workers, as they were not employed by the‘factory ?. ' 


‘The principal ground on which that conclusion was rested was that the Sattedars 


were not under the control-or subject to the supervision of the factory. 


.'I may here make one:general observátion'on the decisions that have been ren- 
dered ünder tlie Industrial Disputes Act." PU that Act Mis Word “workman” is 
defined as follows: 3 ' . 

~ ** Workman ° means any person (including an apprentice) employed i in any industry to do any 
skilled or unskilled manual, supervisory, technical or clerical work for hire or reward, and inchides 
for the purposes of any proceeding under this Act in relation to an industrial dispute, a workman 


discharged during that- dispute, but dams not Jelide any person up in fiit naval, military or 
air services of the Crown.” . -i 


The word “industry” ‘is dedi is élastie ( 3 as SETS 


. "any business, trade, undertaking, manufacture or calling of employers and includes any 
calling, service, employment, handicraft or industrial occupation or avocation of workmen.” 
A comparison of the definition of “worker” in the Factories Act and “workmen” 
the Industrial Disputes Act will show that the words are not used in the same pde 
From.one point of view the definition of “worker” in the Factories Act is wider 
because it includes persons who may not be receiving wages. In another sense the 
definition of “workman” in the Industrial Disputes Act is wider because it includes 
persons employed in any industry whereas in order to be a worker within the meari- 
ing of the Factories Act he must be employed in any manufacturing process.or in 
cleaning the machinery used in a manufacturing process or the premises in which 
a manufacturing process is carried on or other work incidental to manufacturing 
process. In other words, before a person can be a worker within the meaning of the 
Factories Act there must be some connection between him and a. manufacturing 
process: :.That requirement does not exist in the Industrial Disputes Act. I am 
mentioning this merely to show that one must be careful before applying the deci- 
sions given- under the. Factories . Act to decisions given ec the Industrial Disputes 
Act and vice versa. T es 

An éxaininatión óf these decisions cónfirms what one was inclined to Suspect 


at the outset, viz., that ‘ 'employed""i is aygord with a varying content of meaning and 
that it signifies different. things in different places. When we say for. instance that 





a. Since reported as Ghintaman. Rao v. State of M. P., (1958) 8.C.J. 753:-(1958) M.L.J. (Crl.) 569. 
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the persons in a village are employed in agriculture we mean, that agriculture is 
their principal occupation. . On the other hand, when we say that X is employed by 
T we ordinarily imply that Yremunerates X for his services arid that he has a certain: 
measure of control over his time and skill and labour. But the degree and extent 
of control, may be nominal or extensive. When for instance a surgeon.is employed. 
by a municipality, the municipality may require him.to work between certain hours - 
or on so many days a week, but it cannot tell him how he should treat a particular 
patient.or how he should perform a particular surgical operation. "That would be 
entirely in the judgment of the surgeon and the municipality .can give him no direc- 
tions in that regard. But, because of that we cannot say that the surgeon is not 
employed by the municipality. At the other extreme there would be the case of.a 
soldier who is employed by. Government. In his case control goes to be utmost 
extent possible. He can be told not only what he should do, but how-he should do 
it. He can be told how many buttons there should be on his shirt, how he should 
roll his patties and how he should hold his gun. In between lie -infinite grades of : 
control and supervision. “But a -certain amount of supervision or. control is : 
m implied in the connotation -of the word ‘ “employed. ao g a 


^^ Now, as I said beforé;: we have to consider the meaning of the word * ‘employed’? 
in the, Factories Act. The employment. there referred to is in connectión:;with a 
manufacturing process which is carried on in a factory. Such processes normally 
call for a large measure of co-ordination between ‘various sections inside a factory. 
and between various individual workers even inside the same section.. Otherwise it 
may happen that plant lies idle or that workmen dre left with nothitig to do., The 
management in a factory may therefore properly require that certain hands. should 
do some particular work and not some other work. The management miay also: 
have to tell the hands how they are to do that work. The workers will have to be ' 
guided by the directions given by those placed in supervisory positions whether the 
directions relate to a manufacturing ;process or to cleaning the machinery or to 
doing any other work incidental to or connected with the manufacturing process. 
Regard being had to actualities a worker i ina factory i is Hormally Hable to constant 
and close supervision. ; 


' : , 
ts. m < ale 


What is the position in the present case? Even apart an the various statute’ , 
statutory rules and notifications regarding holidays, hours of work and the like, the 
petitioner here cannot require any of the persons using the. facilities on his premises 
to work between particular hours. He cannot require any ore of them even to 
attend on any particular days. The worker-can come any'day he likes, Work as 
long as he likes or as short as he likes and go away. He may work fast or he may 
work slow. -The petitioner cannot tell him that he should work on towels ánd. not. 
on bed-sheets or vice versa. If the worker so pleases he can-work on-towels though 
the petitioner would prefer him to work on bed-sheets. And, more important of 
all, the petitioner cannot.prevent anybody from working for a competing manufac- 
turer. Come when you like, go when you like, work when youlike, stop when you. 
like, work as fast as you like, work as slow as you like, work on what you like or not 
at all, that is the position-of the workers vis-a-vis the petitioner. Such persons .can- 
not, in my opinion, be said to be “employed” by the pesnoder within the. meaning 
of clause (I) of section 2 of the Factories Act. - 


- . The learned. Additional Government Pleader contended that as the petitioner 
has been prosecuted before a Magistrate it would be open to him to raise before the 
Magistrate all these contentions and that therefore this Court will not be justified.. 
in. issuing the writs prayed for. .. This consideration may have justified the dismissal 
of the petitions at the stage of admission. This objection may have been good as a 
preliminary point, but, since the entire matter has been argued I do not think that it 
would be right to dismiss the petitions on Unies at this stage. 


So far as Writ Petitions Nos. 1166 and 1167 are concerned, one other comment 
has to be made. W.P. No. 1166 of 1956 is directed- against the prosecution. 
instituted under the Payment of Wages -Act. Now, in the Payment of Wages Act, 
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“factory” is defined as in clause (j) of section 2 of the Factories Act, 1934. That 
definition runs as follows :, 

"factory? means any premises including ihe précincts thereof whereon twenty or more 
workers are working, or were working'on any day of the preceding twelve months, and in any part 


of which a manufacturing process is being carried on with the aid of power, or is ordinarily so carried 
on, but does not include a mine subject to the operation of the Indian Mines Act, 1923’ 


I would draw attention to:the fact that in order to fall within this definition it is 
hecéssaty* ‘that the manufacturing process should be carried on with the aid of power, 
In the instànt'case it is common ground that, the loomis? installed by the petitioner 
are handlooms and not- driven by power. *- 


The prosecution coveted by W.P. No. 1167 of 19 Ti ds * add the Madras 
Maternity Benefit Act. In that Act also the word “factory” is defined in the way 
in which it is defined in the Factories Act of 1934. 


Prima facie therefore it would appear that. the- 'petitioner-stands outside those 
two Acts. The learned Additional Government Pleader however pointed out that 
since the Factories Act of 1934 lias been replaced by- the Factories Act of 1948, by 
reason of section 8 of the General Clauses Act of 1897 (Central) we should have re- 
gard to the definition in the later Act and if we do that the case of the petitioner 
would fall within the scope ofthe Payment of Wages Act'and the Madras Maternity 
Benefit-Act. -The differences between the Factories Act of 1934 and the Factoriés 
Act of 1948 including the: definition of the word *Factory'" are so numerous and so 
important that I'doubt whether it would be proper without enquiry into each case 
when and as it arises tó carry over the definition of factory in the later Act into enact- 
ments: which incorporate by reference the definition in the earlier Act. ' Since 
however it is possible to dispose of these' petitions on the grounds I have already 
given it is not necessary for! me to express any final opinion on the matter I have just 
mentioned. : : 


In my opinion the persons working on. the premises of. the petitioner are not 
persons “employed” within’ the ‘meaning of that word in clause (/)'of section 2 of 
the Factories Act. It. follows.that the petitioner is entitled to the reliefs he has 
prayed for.: The:rule nisi is in every-case made absolute. - ' The petitioner will get 


- his costs. Advocate's rem one set Rs. 250. 


D 


a VS. - g i » To "Ero su . Petition allowed. 


IN THE HIGH: COURT: OF JUDICATURE AT MADRAS: 
` “Present >—Mr. Justice ie Na ae 
Thothan (Since reported dead) Pg .«, Appellant* 


Raman S/o. deceased appellant Thothan ' s "Petitioner. 
v.. 


Murugan and others $i Respondents. > 


Criminal Procedure Code (V of 1898), section 4177 and section E Appeal—Death of appellant 
after filing of an appeal —Effect Legal Representative of the appellant —If could be brought on record. 


^^; In the absence of specific provision under the Code of Criminal Procedure for a legal representa- 
tive of a deceased appellant to be brought on record a criminal appeal cannot be prosecuted after the 
death of an appellant. The effect of section 417 and section 431 is that appeals under section 417 
of the Code will abate under section 431 on the death of the accused -and appeals other than those 


pecs section 417 of the Codé will abate on the death of the appellant. 


(Right of appeal given to a complainant under the Code by the amendment in 1955—Death of 
complainant-appellant after the filing of an appeal—Absence of provision for legal representative of 
deceased appellant to be brought on record Lacuna pointed out—Amendment òfsection 431 
suggested, 2M : ' ; E ; 


' 
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‘GA: No. 414 of 1957 2 877 o ss : A NL. 


Appeal under section 417 (3) of the Code of Criminal Procédure, 1898, 
against the acquittal of the aforesaid Respondents (Accuséd Nos. 1 to 5 5) by the 
Sub-Magistrate of Tirupathur in C.C. No. 28 of 1957 on his file. E Sons 


Cr. M.P. No. 404 of 1958 : 


' Petition praying that in the circumstances stated TEMPS and in the affidavit 
filed, therewith, the High Court will be:pleased to bring the petitioner herein on 
record as the appellant and permit him to continue the appeal on, behalf of the 
deceased appellant in the aforesaid C.A. No. 414 of 1957. 


G. Gopalaswami and V. Gopinathan, for Appellant. - 
S. Palaniswami, for Accused Nos: 1 and 2. 

, K. V. Sankaran, for Accused Nos. 3 to 5. 

The Public Prosecutor (P. S. Kailasam), for the State. 


vas The Court delivered the following 


JUDGMENT. —This i is.an appeal filed funder section 417 (3) of the Gode. of 
Criminal Procedure. In the trial Court the appellant herein prosecuted the 
respondents for theft, in that.they.cut away the crops on the land which was said to 
be in the possession of the complainant. ‘The lower Court found that the complai- 
nant’s possession has not been established beyond all reasonable doubt and, therefore, 
acquitted the accused of the offence of theft. Against that acquittal the complai- 
nant preferred under section 417 (3), Criminal Procedure Code, this appeal. Leave 
ofthe Court has been granted and the appeal has been admitted. . After admission 
of this appeal and before its hearing the appellant died.” The question is whether 
the appeal abates under section 431, Criminal Procedure Code. 


Section- 431, Criminal Procedure ‘Code, i is as follows : 


. “ Every. appeal under section 411-A, sub-section (2), or section 417, shall finally aide on' the 
death of the accused, and every other appeal under this a aci an pun from a sentence 


of fine) shall finally abate on the death of the appellan EM we om. 


e Q4. 


"This is an appeal under section 417, Criminal Procedure Code. Under the terms 
of section 431, Criminal Protedure Code, this can abate only on the death of the 
accused. "The other appeals, i.e. , appeals which are filed under sections other than 
section 417, Criminal Procedure. Code, abate only on the death of the appellant. 
The right of appeal which is given to the complainant was introduced by the Amend- 
ing Act of 1955. Parliament is supposed to have taken notice of section 431, 
Criminal Procedure Code also when the amendment was passed. But there is this 
lacuna in the section, namely, as to what is to happen in a case where the accused 
does not die and the appeal is not by the accused but by the coppleane and ne 
dies pending disposal. a 


In terms of section 417, Criminal Procedure Code, which applies to ‘this case, 
the appeal can.abate only on the death of the accused "which ig-not the case here. 
"The question is therefore. not free -from doubt. It seems to me that Parliament 
or the local Legislature should intervene and amend section 431; Criminal Procedure 
‘Code, so as to cover cases of this nature also. The etn is'as to Whati is to nappen 
to’ this. appeal now. : f 


Mr. Gopalaswami appearing for the appellant very fiiy brings to my notice 
the decision in Nehal Ahmad v. Ramjit. - That was a case of an appeal under section 
476-B.- There the complainant died and the learned Judge.has observed that the 
language of section 476-B, Criminal: Procedure Code, does not indicate that any 
legal representative-of the deceased may filggan appeal or support it on the death 
ofthe appellant. The learned Judge. also observed that neither section 404, 


M —— —— M M — eee a e MM €t Ba 
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B 


In. ANGAPPA GOUNDAR 7. KRISHNASWAMI GOUNDAR (Ramaswami, J.). 855 


Criminal Procedure Codé, nor section 431, Criminal Procedure Code, had any appli- 
cation to that case. Similarly, in this case also section.431 has no application. 
Nevertheless on the principle laid down by the learned Judge in the Allahabad 
case I should think that in.the absence of a specific provision for the-legal. repre- 
sentative to be brought on the record, the appellant having, died, the question of 
prosecuting the appeal further does not arise. 


In.the circumstances, the, only, order that could be passed is the. dismissal. of 
the application to bring on record the legal representative. On the merits also L 
am satisfied that the LE is qute 'The appeal is dismisséd. 


R. M. Appeal and betition dismissed: 


*' IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 0 


|. ^ PRESENT :—MR. Justice PANCHAPAKESA AYYAR AND Mr. . Justice co 
AHMED SAYEED. 





Angappa Goundar and others. — MN o Petitioners* 
i v. ` i , be oe Bo sv s m 
Krishnaswami Goundar , reat oe 5 re Respondent. | 


` Criminal Procedure Code (V of 1898), section 147--Pouir of: a Court, Miis can pass, an order ù in the 
nature of a mandatory injünction — Nature, scope and form of order. 


"The object ofsection 147 ofthe Criminal Procedure Code like other sections. iof Chapter XII of the 
Code relating to disputes as to immoveable property, is to prevent breaches of the peace and to secure 
the maintenance of peace and enable the parties to enjoy their rights until there is a final determina- 
tion by: the civil Court.: If an order of a Magistrate under the section is to be effective, even if it be 
only of a prohibitive nature, whatever is incidental to-the prohibition should also be available to ‘the 
Magistrate. This does not however, mean that the criminal Courts could decide complicated 
questions of title and issue mandatory injunctions, which are to be done by the civil Courts. The 
order of a Magistrate under the section is intended to be of a temporary nature till the rights of parties 
are finally determined by competent Courts. Considering the scope of sub-section (2) of section 147,, 
which empowers a Magistrate to prohibit any ‘interference with the exercise of the right of the aggrieved 
party it is clear that it could include a positive direction to the offending party, to make the prohibition 
effective and useful. Where there was a complaint regarding a channel and the channel itself was 
destroyed . before any orders could be passsed, the Court can direct the restoration of the channel. 
But in giving a positive order in the nature ofa mandatory injunction, care should be taken in adopt- 
ing a proper form. The aggrieved party cannot be given power to have the channel restored by him- 
self as it will only lead to further breaches of the peace. If the nature of the obstruction is such that 
it could be restored without any great inconvenience or cost to the counter-petitioner the Court should 
direct him to restore the channel within a specified time and if he fails to do so thé Magistrate can 
appoint a Commissioner to restore the channel at the cost of the offending party. “Where an order 
under section 147 (2) of the Code has been made against a wrong-doer it is the wrong-doer who 
should be forced to resort to the civil Gourt and not the wronged: party and till he does so and gets any 
Court orders from the civil Court the order under section 147 will stand. 


` Venkanna v. Venkatasurya Neeladri Rao, (1930) 59 MLJ. 430; Abdul Waheb Khan v. Mi Md: -Hamid, 
Ullah, A.LR. 1951 All. 238 (F.B.), followed. 


Shantilal Maganlal v. Dahyabhai Gordhanbhai, LLR. Ges) Bom. 733: AIR. 1954 Bom. 368, distin- 
guished. 


(Case-law reviewed and discussed.) 


Petition under sections 435 and 439 of the Code of Criminal- Procedure, 1898, 
praying the High Court to revise the Order of the Court of the ex officio" First Class 
Magistrate, Namakkal, dated 12th November, 1957; in M.C. No. 5 of ` 1957. 


S. Mohan Kumaramangalam, for Petitionérs. 
A. Nagarajan and, A. Viswanathan, for Respondent. 
The Public Prosecutor (P. S. Kailasam) for the State. 


The case came on for hearing before Ramaswami, J., who made the following, 


ORDER OF REFERENCE.—There pis a preliminary. point which. arises for 
consideration in Criminal Revision Cie No. r of f 1957. The short point for 





* 
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determination in this revision arises from an order made by the learned ex officio 
First Glass Magistrate, Namakkal, in regard to a channel concerning which a dispute 
the 4 and B parties and which at thetimé of this enquiry had become an obliterated 
channel and had ceased to be a channel functioning as such. 


Paragraph 9 of the Order of the learned Magistrate reads as follows :— 


“ The learned counsel of the B Party finally argued that this Court has no jurisdiction to pass a 
mandatory order under section 147, Criminal Procedure Code, since the channel has been destroyed. 
He has also quoted several rulings of various High Courts outside the Madras State. But I find that 
the Madras High Court's order in Venkanna v. Venkata Surya Neeladri Rao! and  Thoongavadan v. 
Perumal Goundan? permit an order under section 147, Criminal Procedure Code, in the nature of 
mandatory injunction. The right of A party to take water from Athu tholai in S. No. 299/4 along 
the B party’s land has been clearly established from the revenue records and the evidence. I hereby 
order under section 147 (2), Criminal Procedure Code, prohibiting any interference with the 
exercise of such rights of A party to take water from Athu tholai to irrigate his lands S. No. 299/3 ”- 


In other words this paragraph gives rise to two divergent views, namely, whether 
section 147 covers or does not cover a case of an order directing somebody to remove 
an obstruction, if the removal of that obstruction is necessary to prevent that person 
from interfering with the right of the person asking for the order. On this point 
the High Courts have taken conflicting views. The submission made by the learned 
advocate, Mr. Mohan Kumaramangalam, that it is not possible to pass an order 
directing somebody to remove an obstruction, if the removal of that obstruction 
is necessary to prevent that person from interfering with the right of the person 
asking for the order, is supported by a Full Bench decision of the Calcutta High 
Court. The learned advocate Mr. Nagarajan seeks to submit the opposite view, 
which is supported by a Full Bench decision of the Allahabad High Court. On 
this point other High Courts also have taken different views. The following are 
the principal decisions: : 


** 'The earliest Madras decision is In re Lindsay?. In that decision Sir Charles Turner, C.J. and 
James, J. held : ‘Where a complaint was made to a Magistrate that an obstruction had been raised 
and existed on land reserved by Government and dedicated as a public road, an ex parte order, pur- 
porting to be made under section 532 of the Code of Criminal Procedure, directing the party in 
possession not to retain possession of the land until he could obtain the decision of a competent Civil 
Court adjudging him to be entitled to exclusive possession, with a further direction to remove the 
obstruction, was bad in law.” s 


In Karuppanna Goundan v, K: andaswami Goundan*, Sadasiva Iyer and Spencer, JJ., 
(before 1923 amendment of the Criminal Procedure Code) held, that an order to 
remove obstruction to public pathways could validly be passed under section 147. 


In Venkanna v. Venkata Surya Neeladri Rao*, Krishnan Pandalai, J., held: . 


“The Magistrate has power, under section 147, Criminal Procedure Code, to pass an order 
directing the removal of obstruction to pathways, even though such an order may be in the nature 
of a mandatory injunction. The Amendment Act of 1923 (XVIII of 1923) has not altered the law in 
this respect.and Karuppanna Goundan v. Kandaswami.Goundan* is-still good law.” - 


In Thoongavadan v. Perumal Goundan?, Lakshmana Rao, J., held : 


“Under section 147 it is open to the Magistrate to direct that a dam or a bund put up by a party 
hould be removed but he cannot further direct that the party should not cause any obstruction to the 
flow of water.” ' 


A Full Bench of the Allahabad High Court in Abdul Wahab Khan v. Md. Hamid 
Ullah®, held : : f 


** A power to effectuate a certain object which the Legislature has in view must be construed as 
simplying the existence of all such ancillary powers as are necessary, for carrying out the intention 
of the Legislature and effectuation of the object in view. No doubt, under section 147 the juris- 
diction of the Magistrate is confined only to the passing of the prohibitory orders which are generally 
in a negative form and he has no power to issue every kind of positive orders to secure the exercise 
of the right of user by one party. Butin order to make a prohibitive order effective, the Magistrate 


1. (1930) 59 M.L.J. 430 ; A.E.R. 1930 Mad. 865. 4. (1914) 26 M.L.J. 233. 
2. AIR. 1941 Mad. 752. 5. A.LR. 1951 All. 238 (F.B.). 
3. (1881) L.L.R. 4 Mad. 121. 
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has power to pass an order for the removal of an obstruction, 3f without its removal the prohibitory 
order cannot be effectively enforced. In passing such orders, the Magistrate must however, bear 
in mind that their jurisdiction under section 147 is confined only to preventing breach of the peace 
and they are not expected to hold complicated enquiries as to title and try to adjust the same. ‘Their 
orders are intended to be only ofa temporary nature till the cvs ofthe parties are-finally- ‘determined 
by competent Courts.” . . 
A Full Bench of the Calcutta High Court consisting of Derbyshire, C.J., Sides 
Nasim Ali, Lodge and Pall, JJ., in Hem Chandra Banerji v. Abdur Rahman}, overruling 
the decisions in Khajer Nasker v. Tabrej Ali Nasker?, and Badri Das Agarwarla v. Shan 
Lal Oswel?, held that under section 147 (2) of the Code of Criminal Procedure, 
1898 (after amendment of 1923) the Magistrate had no power to pass an order 
directing-the removal of existing obstruction. It further observed: 

“ It is one thing to make an order prohibiting the doing of an act it is another to order the doing 

ofan act. Sub-section (2) of section 147 allows the former but it does not allow the latter. There- 
fore a Magistrate acting under the powers conferred by sub-section (2) of section 147 has no power to 
issue a mandatory injunction directing the removal of an existing obstruction." 
In Shantilal Maganlal v. Dahvabhai Gordhanbhai*, Bavdekar and Chainani, JJ., 
considered both the Full Bench decisions of Allahabad and Calcutta and dissented 
front the Allahabad decision while following the Calcutta decision. Their Lordships 
observed : 

“ The doctrine ofimplied powers cannot be applied i in all cases under section 147, because in order 
to enable a Magistrate-to direct a person not to do anything, it is not necessary that he should also 


have the power to direct that person to do something. The power to prohibit interference with the 
enjoyment of a right can be exercised without issuing any mandatory order.” : 


Their Lordships further observed: 

“ The primary object of proceedings under section 147 is to prevent the breach of the peace and 
not to determine or enforce the rights of parties. An order under this section remains in force for a 
temporary period and is subject to the decision of a Civil Court. The Legislature might therefore 
have taken the view when the section was revised in 1923, that it was not necessary to invest Magis- 
trates with power to undo things which had already been done, that it was sufficient to provide for 
prevention of further interference with the enjoyment ofa right and that if a party wanted more relief, 
such asa mandatory order to remove an existing obstruction, he should seek it in a civil Court." 
In this connection reference can also be made to Syed Usman Ali v. Crown?, and, 
King Emperor v. Abdullah®, which follow the, Calcutta view while Churmenda v. 
Emperor", supports the Allahabad view. 


The net result of this analysis is that there are conflicting dediions on this point 
and so far as this Court is concerned we have no authoritative Bench decision. This 
is also a matter which arises often in our Court and requires the conflicts to be put 
an end to and an authoritative pronouncement made. 


Please place the papers before my Lord the Chief Justice for the matter being 
posted -before-a Bench or a Full Bench as my Lord deems fit. . 


Pursuant to the above order the petition came on for final kien Doo a 
Bench (Panchapakesa Ayyar and. Basheer Ahmed Sayeed, FF.). 


S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioners. 


_ A. Nagarajan, for Respondent. 
The Public Prosecutor (P. S. Kailasam), for the State. 


The Court made: the following 


Order : Basheer Ahmed Sayeed, J.—This is a reference by Ramaswami, J., on 
the question as to whether section 147, Criminal Procedure Code, empowers a 
Magistrate only to pass a prohibitory order, which is generally in a negative form, 
or whether it empowers a Magistrate to issue a positive order to secure the exercise 
of the right of the aggrieved party, who complains of the infringement of his right. 





1. I NOM (1942) 2, Cal. 75: AIR. 199 ds ILR. (1954) Bom. 733 ALR. 1054 Bom. 
Cal. 244 8 

2. ALR. RR Cal. 752 : 146 I.C. 293. ` “5. LL.R. (1938) Nag: 580. 

9. LLR. (1940). I Cal 468: A.LR. 1940 6. LL.R. (1949) Nag. 388. 
Cal. 545. 7. ALR. 1941 Lah. 210. 
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. The reference has-arisen out of an ordér passed by the learned ex officio First 
Class Magistrate, Namakkal, in regard to a channel concerning which a. disputé 
‘arose between the A and B parties and which channel at the time of the enquiry 
before the.. Magistrate had becomé: obliterated and had ceased to be a channel 
functioning as such. The operative portion of the order against which a revision 
was preferred before the learned Judge is contained in paragraph g of the order 
passed by the learned Magistrate. After reviewing the entire evidence let in before 
him the learned First Class Magistrate of Namakkal observed therein as follows : 


** The learned counsel of the B Party finally argued that his Court has no jurisdiction to pass a 
mandatory order under section 147, Criminal Procedure Code, since the channel has been destroyed. 
He has also quoted several rulings of various High Courts outside the Madras State, But I find that 
the Madras High Court's orderin Venkanna v. Venkata Surya Neeladri Rao! and Thoongavadan v. 
Perumal Goundan? pérmit an'order under section 147, Criminal Procedure: Code' in the nature of 
mandatory: injunction. ‘The right of A party to take water from Athu’ tholai in S. No. : 299/4 
along the B:party's land has been clearly established from the revenue records and the evidence. 
Ihereby order under section 147 (2), Criminal Procedure Code, prohibiting any interference with 
the exercise of such rights of A party to take water from Athu tholai to irrigate his lands S. No. 
299/3 ”. EDO ] 

Ramaswami, J., in. his order of ‘reference observed that this paragraph in the 
order of the learned Magistrate gave rise to two divergent views, namely, whether 
Section 147 covered or did not cover a case of an order directing somebody to remove 
an obstruction, if the removal ‘of that obstruction was necessary to prevent that 
person from interfering with -the right of the person asking for the order. The 


learned Judge has. further . observed: 


“On this point the High Courts have taken'conflicting views. "The submission madé by the 
learned advocate, Mr. Mohan Kumaramangalam, that it is not possible to :pass an order directing 
somebody: to remove an obstruction, if the removal of that obstruction is.necessary to'prevent that 
person from interfering with the.right ofthe person asking for the order, is supported by a Full Bench 
decision of the.Calcutta High Court. The learned advocate Mr. Nagarajan seeks to submit the 
opposite view, which is supported by a Full Bench decision of the Allahabad: High Court. -On this 
point other High Courts also have taken different views,” > $ . 

Then the learned Judge discussed the, decisions of the various High Courts 
commencing from In re -Lindsay®, and ending «with Abdul Wahab Khan v. Hamid 
Ullah*. .In In re Lindsay?, a Bench of this Court over which the Chief Justice 

resided held that an ex parte order, purporting.to be made under section 532 of 
the Code of Criminal Procedure, directing the party in possession not to retain 
possession. of the land’ until he should obtain the decision of a' competent Civil 
Court adjudging him to be-entitled to exclusive possession, with a further direc- 
tion to remove the obstruction, was bad in law. This decision was under the .old: 
Code, that is Act X of 1872. : . 2 us 
7 ER o ONDE . z * . , d x ; x - ata 

In Karuppanna Goundan'v. Kandaswami Goundan?, which was again, a decision 
under the old Criminal Procedure Code before it was amended in 1923, a Bench 
of this Court consisting of Sadasiva Ayyar and Spencer, JJ., held that an order 
under section 147, Criminal Procedure Code, was not liable.to be set aside merely 
on the ground that an order under section 144 had already been made in respect 
of the same matter unless the Court considered that the Magistrate's apprehension 
of breach of the peace was altogether unreasonable in the circumstances of the case, 
The relevant passage in the order passed in Karufppanna /Goundan v. Kandaswami Goun- 
dan? is at page 234. While considering the previous decision in In re Lindsay?, 
the learned Judges observed as follows :— ; : 

` “In In re, Lindsay?, it.was held that where the obstruction to the path was a permanent ore 
éonsisting of a wire fence, 4 trench and a wall and the order of the Magistrate was passed ex parte 
without due inquiry such an order was not a proper order to be passed under the old section 532 
(corresponding to section 147). The learned Judgesheld that the proper course was to'take action 
under the, sections relating to public.nuisances (Chapter X of the present Code). "That case'might 
be distinguished on the ground that the obstruction in this case was a flimsy fence but whether it is so 
distinguishable or not we are not prepared to follow it i it was intended to decide therein that the fact 
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that section 133 of the Criminal Procedure Code expressly provides for an order by the Magistrate 
directing the removal of obstruction to pathways necessarily implies that a similar order cannot be 
passed in proceedings taken under section 147 of the Criminal Procedure Code. The same remark 
applies to the similar obiter dictum in Latchmiah Maistry, In rel, 


‘In Venkanna v. Venkata Surya Neeladri Rao?, Pandalai, os “held Ba ds Magis- 


trate had power under section 147 of the ‘Criminal Procedure Code, to pass an order 
directing the removal of obstruction to pathways, even though such an order might 
be in the nature of a mandatory injunction, and that the amendment Act of 1923 
(XVIII of 1923) had not altered the law in this réspect. The learned Judge 
followed the decision in” Karuppanna Goundan y.. Kandasami Goundan?, and did not 
follow Hari Mati Dasi v. Hari Dasi Dasit. The learned Judge in this decision, 
while considering the difference between the old section and the section under the 
new, Code observed that the amendment of 1923 ‘did not, make any great 
différence between the powers vested in the Magistrate under section 147. The 
following passage from that decision is relevarit: 


“ Section 147 of the Code of Criminal Procedure, before it was amended in 1923, dealt, like the 
present section, with disputes concerning the right of use of any land or water and it enabled the 
Magistrate, if such right was found to exist, to make an order “ permitting such a thing to be done 
or directing that such a thing should not be done". The corresponding provision of the section as 
it now stands is that if the dispute exists ‘ regarding any alleged right of user of any land or water” 
the Magistrate is empowered on his being satisfied about the existence of such a right, whether it be 
claimed. as an easement or otherwise, to * make an order prohibiting any interference with the exer- 
cise of such rights’. The order under the old section was directed to the person alleging that he 
was entitled to the right. "The order under the new section is where the right exists directed to the 
person. who is interfering with the right. Such an order is valid so long as it merely prohibits the 
interference with the exercise of the rights. I do not'see how from this difference any inference i is 
to be derived as to the propriety or otherwise of what may be generally called mandatory injunction.”” 


The learned , Judge then went on-to discuss the appropriate form in which .thé 


-order should be issued and in dealing with that he observed. as follows : 


** As, however, the form of order used by the Magistrate i isnot suitable, that order will be aménded 
by omitting the words ‘from interfering with the petitioner’s removing the obstructions already 
put up’ and substituting therefor the words * from Tid any obstručtch to the petitioner’s use 
of the water flowing along the channel in their field.” 


With that amendment that petition was dismissed.. 


The next case referred to by the learned counsel appearing for the petitioner 
is the one reported i in Thoongavadan v. Perumal Goundan®. This is a very short order 
and does not contain much ofa discussion. The order wasin terms that the counter- 
petitioners should not retain the bénd referred to above for or-any obstruction to 
the flow of water from the tank which would cause the submersion of and damage 
to the crops of the petitioners. Lakshmana Kao, J., disposed of the petition with 
a very short. observation : E p 


“There is no substance in the contention that section 147, Criminal Procedure Code, is not appli- 
cable and it was open to the Sub-Divisional Magistrate to direct the:petitioners to remove the dam 
put up by them on the surplus water of the tank. But the further direction that they shall not cause 
any obstruction to the flow of water from the tank which would cause the submersion of and damage 


to the crops of the opposite party is beyond the scope of section US Criminal Procedure Code, and to 
that extent the: order of the Sub-Divisional ee is vacated.?? 1 


Otherwise the petition was dismissed, 


"The.next-important decision that i is ild upon by the learned E for ihie 
petitioners is: the one reported in^ Hem Chandra;v. Abdur Rahman?. This decision 
happened to be the’sheet-anchor of the atguments advanced by the learned counsel 
for the petitioners. A Full Bench of five Judges presided over by Derbyshire; C.J., 
on a reference by a Bench of two Judges of the Calcutta Higa Court came to the 
following ..conclusion, which is worthwhile . extracting. in this si aaa The 
learned Chief Justice observed : 
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“I am of the opinion that that part of the order which provides as follows, * I order that Abdur 
Rahman and his family may use the path and Hem Chandra Banerjee is prohibited to make any 
interference with the exercise of the right-of way of Abdur Rahman and his family ’ is correct in law 
if not in grammar. I am further of the opinion that the following part of the order, ‘ He, (i.«., Hem 
Chandra Banerjee) is further ordéred to remove the stable from the path is beyond the powers of 
the Magistrate under section 147 (2); Criminal Procedure Code. It is one thing to make an order 
prohibiting the doing of an act, it is another to order the doing of an act. The sub-section allows 
the former, but it does not allow the latter. The position seems to be somewhat similar to that dealt 
with by Rankin, G.J., in “Emperor v. B. N. Sasmal!. With regard to the cases that have taken the 
contrary view it is sufficient, in my opinion, to say that what the sub-section allows the Magistrate 
may do and nothing else. If the aggrieved party wished any fuller or further relief from the Courts 
the Civil Courts are open to him and the remedy is a mandatory injunction." 


The learned Chief Justice further observed : . 


* T am therefore, of the opinion that that part of the order which reads : * He is further ordered 
to remove the stable from the path’ should be struck out. To that extent the rule is made absolute." 


The decision reported in Shantilal Maganlal v. Dahyabhai Gordhanbhai?, was. in entire 
agreement with the decision of the Full Bench in Hem Chandra Banerji v. Abdur 
Rahman?, and also the decision of the Nagpur High Gourt in Syed Usman Ali v. 
Crown’, The Bombay High Court did not agree with the view taken by our High 
Court in the earlier decisions referred. to above. The decision that is in accord with 
the decisions of our High Court is the one reported in Abdul Wahib Khan v. Md. 
Hamid Ullah?. “It may be mentioned hereunder that this decision took a far more 
extreme view than the view taken in the decisions of this Court. Theré the ‘Full 
Bench decided that, Ci. : 


“A power to effectuate a certain object which the Legislature has in view must be construed as 
implying the existence of all such ancillary powers as are necessary for carrying out the intention 
of the Legislature and effectuating the object in view. No doubt, under section 147 the jurisdiction 
of a Magistrate is confined only to the passing of prohibitory orders which are generally in a negative 
form and he has no power to issue every kind of positive orders to secure the exercise of the right 
ofuser by one party. But in order to make a prohibitory order effective, the Magistrate has power 
to pass an order for the removal of an obstruction, if without its removal the prohibitory order cannot 
be effectively enforced. ‘In passing such orders the Magistrates must, however, bear in mind that 
their jurisdiction under section 147 is confined only to preventing breach of the peace and they are 
not expected to hold complicated enquiries as to title and try to adjust the same. Their orders are 
intended to be only of a temporary nature till the rights of the parties are finally determined by com- 
petent Courts." ; po 


It is to be noticed that in this decision the leading judgment of Agarwala, J., 
went to the.extent of saying that the Magistrate had power to issue mandatory in- 
junctions under section 147* The learned Chief Justice Malik and Musthtaq 
Ahmed, J., did not wholly concur with the Yew expressed by Agarwala; J., but 
qualified their concurrence, which seems to us worthwhile noticing. The learned 
Chief Justice observed : : 


“I generally agree with what my brother Agarwala, has said in his judgment. I would, however, 
like to guard myself against being understood to mean that, under section 147, Criminal Procedure 
Code, Magistrates have jurisdiction to issue orders even in the nature of mandatory injunctions. 
It must be borne in mind that section 147 and similar other sections were not intended to give to the 
Magisrates power to decide disputes relating to rights of the parties. The sole object behind these 
sections is to prevent breaches of the peace, and if a Magistrate finds that there is a likelihood of the 
breach of the peace and that is due prima facie to the wrongful act of a person, he can direct that person: 
to desist from doing a wrongful act, everything incidental thereto must be inclüded, that is, if it is ` 
necessary for the wrong-doer to remove himself or remove any obstruction that he has placed in the 
way of the enjoyment of the right of the other side, he must also remove that., In passing such orders 
the Magistrates must, however, bear in mind that their jurisdiction under these sections is confined 
only to preventing breaches of the peace and they are not expected to hold complicated enquiries 
as to title and try to adjust the same. Their orders are intended to be only of a temporary nature 
till the rights of the parties are finally determined by competent Courts. So far as I can see from 
the judgments of the lower Courts no substantial construction has been built. Some sort of a mud 
wall was being put up to block the way when the opposite party filed his application under section 
1477. NT 
We think the observation of the learned Chief Justice of the Allahabad High 


Court accords with our own view on the point under consideration and the view 
* 
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that has been generally held by this Court in thé previoüs decisions, which We have 


the channel himself, in which case there-is:again the possibility of the counter- 
petitioner interfering and committing: breach of the peace. VU eoe ME 

Therefore; in our viéw the proper form of the order should be a very important 
consideration arid the-proper form of any order that a Magistrate should‘in such 
‘circumstanées-pass has been set out in the decision in Venkanna v. Venkata Surya Nee- 


. dádriRuo!, of Pandalai, J., with which we agree. It-has also tobe remembered | 


that, if an aggrieved party's rights are to'be protected temporarily; till the parties 
establish their’ rights through Civil Court; unless there is some kind of” prohi-. 
bition against the party who is the aggressor, the party approaching the Court will 


.not-be in'a position to exercise the right; which'it claims against the opposing 


party.’ Any interference would in very fit cases include the removal of any. obstric- 
tion'that has alteady: been placed in the exercise of the right by the ‘aggrieved, 
party. "It neéd not have reference merely to any interference that miight occur in 
the füture; and which might not possibly occur at all in view of the order issued by 
thé Magistrate. It is therefore quite necessary and essential that --the objects 
underlying’ the power given ‘to the Magistrate ‘under -Chapter 12 and ‘the: various 
sections‘ coming within that Chapter should be achieved ‘when the’ Magistraté’ 
passés‘order.in the interests of peace.'. We are therefore in general‘ agreement with 
the ruling'in the Full Bench decision of thé Allahabad: High Court; ^: `) 


4— 
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But, while expressing our accord with that. decision, so far as the application 
of that decision to the circumstances in the present case is concerned; we find that. 
there are a few lacunz in the present case. In the first place we find’ that 
there has been no definite finding by the learned Magistrate, who passed the order, 

as to what exactly has been the nature of the channel through which A party has 
been carrying on water to their lands. In the second place, it is also not clear from 
the finding of the learned Magistrate as to what exactly has been the character of 
the destruction of the channel. In the third place; there is not enough evidence 
to show as to how exactly the channel lay. There is no finding with regard to this. 
either. In the absence of these findings in the order passed by the learned Magis- 
trate, we think that in the interests of justice.and ‘to sécure maintenance of peace, 

it is desirable that there should be a further investigation by the learned 'Magistráte 
into thé nature of thé channel, its lie ánd'also the nature of its destruction, or 
obstruction placéd against its furictioning, and then the Magistrate should ‘procéed. 
to pass an ordér as to What'exactly should be prohibited from being TeSorted ‘to. 
by the counter-petitioners, while the petitioners seck to exercise their right to take 
water’ from ‘Athu, tholai to their lands through the previously existing channel. If 
the nature of the channel and its’ obstruction lias beén such that it could bė restored. 
Without any great cost or inconvenience to the counterpetitioners, it must be' just 
and necessary. that they ‘should be directed to restore the channél'in ordér that the 

‘A party might exercise their right to thé taking.of water to their lands'through the 
channel arid a reasonable time should be given to the B party to restoré the.chànnel. 

In'casé the B party fails to réstore the channel within the given time, then’ it will 
restored at the cost'of the B party.’ ‘These orders and directions will of curse’ be 
sübject to the rights of either pàárty'to proceed to a Civil Court to establish its rights: 
With thése“observations the níaitet is remanded back for further ‘investigation and 
order's according to law in the light "of, the observations contained Herein above. 


: iat orti: 


The! Magistrate will dispose of tliis mattér as expeditiously ‘as possible. ’ , 
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'' Mr: Mohan Kumaramangalam was ‘stressing the point- that under: the’ amend= 
ment of $éctión' 147; Criminal Proceduré Code, in.-1923, the old. right ‘conferiéd on. 
the Court; under section 147, Criminal Procedure Code, to make an order permit- 
ting such thing tó be done or difectirig - that such‘ thing’ shall not be:dori&às the 
case may be, has beeti taken away, ‘arid the present section 147 (2) simply says that. 
if it appears to such Magistrate that such right exists; he may:make-an order! pro- 
hibiting any interference with.the exercise of such right, thereby taking away the- 
power. to direct. a, person tọ- do such thing, as the Court wants, « In other. words, 
the.contention was that all power of à Court to issue a mandatory injunction, even 
to make, the. prohibition effective is taken away by the amendment. This point 
has been considered and rejected by this Court in Venkanna v. Venkata Surya Neeladri’ 
Rao!, by Krishnan Pandalai, J., who has given.sound reasons for: his view. It may 
be.that the. wide powers conferred under the unamended section have been restric- 
ted: to some extent by the amended section, since the Magistrate acting under 'sec-- 
tion 147(2), has not got the same wide powers regarding mandatory injunctions as. 
a Civil Court, as remarked by Malik, C. J., in Abdul Wahab Khanv. Md. Hamid Ullak?; 
Thus, forinstance,if a person'sright to ancient rights has been infringed by a neigh-- 
bour. building a palace costing a lakh on his.own adjoining ground, it may not 
be proper for the Magistrate, acting under section 147 (2), Criminal Procedure Code, 
to direct him to pull down that palace., So too, if in a dispute between two parties. 
over a piece of land, one of the parties has pulled down a costly building on it, claim- 
ing it to.be his, but claimed by the other taé his, it may not be proper for the Magis-- 
trate, acting under section 147 (2), to direct-the reconstruction of that building.by the. 
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offending party. Everything. depends.on the circumstances, and the reasonableness 
of the direction. But surely a Court is not-to stultify itself by passing worthless orders. 
benefiting no one, and allowing the wrong-doer to get away with it. ' For a Court 
to solemnly make an order prohibiting any interference with the exercise of a right 
of way or right to water, but allowing the interference to ‘continue, by not directing 
the wrong-doer to pull down the.offending wall or fence or hedge or reconstruct 
the small channel filled up. by him, will be stultifying itself, and no Court can be asked 
to do.that. All the time, money and energy spent, in going to the Court will be 
a sheer waste:. It is not correct to say that a negative thing can never justify a positive 
thing as urged by Mr. Mohan Kumaramangalam, even when the negative thing 
can only be carried out by the positive thing. Thus, if a person is directed not tc 
fail to feed his child, it will necessarily ‘involve feéding the child. If a person is 
directed not to interfere with the right of. way or right to water of another, it will 
necessarily need directing him to remove the obstruction, provided, of qoum iie 
expense of doing so is not great, and the direction-is reasonable. 


3 i ‚Mr. ‘Mohan Kumaramangalam’ s reliance | on the Bombay Division Bench: deci- 
sion in Shantilal Maganlal% V. Dahyabhai Gordhanbhai*; . rejecting the Madras ruling in 
Venkanna . v. Venkata Surya. Neeladri Rao?, and Thoongavadan v. Perumal Goundan? is. 
not of much weight, as the only reason given in that decision for: rejecting ‘the Madras. 
rulings was that they were by single Judges, and the reasoning. in those. rulings was 
riot Considered and repelled. I consider the reasoning in those rulings to be sound. 
There i is-also no Madras rulings’ the other way. | ae te 


 F-also consider that the proper course is. to’direct the wrong-doer, ad 
all other conditions are satisfied, to remove his obstructións, or tò restore the channel, 
within a specified time, say 14 days, failing which ‘the Court should appoint a Gom- 
missioner: to do itat his expense.and.that it is-riot. advisable to. allow: the other party 
to: carry .out the thing directed in.the.mandatory injunction, as that may lead, .as 
remarked by .Pandalai,.J.,to even greater breaches of the peace... I-also ‘consider 
that.when the Gourt has issued an-order: undersection 147. (2), Griminal Procedure 
Code, against the wrong-doer,:it is the ‘wrong-doer who. should:be. forced :to resort 
to the Civil Court; (and-not the wronged .party).and that till-hé dee so and gets 
an n order from the Civil: Court, ‘the Magistrates cree will stand.. 
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a i IN THE. ‘HIGH COURT. OF JODIGATURE, ATP. MADRAS. 
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ERG :— Mg: Justice PANGHAPAKESA . Arvan AND. Mr. ‘Justice Basen 
Auten SAYEED. ` : 


GN: „Annadurai and others Ei E VE dope Accused. * 


"Madras City Police Act (III of 1888) 5 section i i Spei aiit to: Artile 19 (1) (a) and (b) of the 
: "Constitution. 


Section 41 of the Madras City Police Acti is not ultra i vires andi is not opposed to Article 19° (1) 
(2) and (b) of the Constitution: 


Though it is desirable that a provision should be made.in 1 that section incorporating a time-limit. 
of fifteen days instead of leaving it merely to convention (as i in Madras City), section 41 cannot be 
struck down merely because of the absence of such a provision in it. Any order under section e 
extending over fifteen days at a time will be held invalid by the Court. 


Case referred to the High Court by the Secorid Presidency Magistrate of tlie 
Court of Presidency Magistrates, George Town, Madras, under section 432 (2), 
Criminal Procedure Code, in'his letter R.O.C.C. No. 184 of 1958, dated 31st 
March, 1958, in M.P. No. 329 of 1958 i in = C. No: 184 of 1958 for decision o on the 
following questions of law, viz 
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(1) Whether in deciding a case of disobedience of an order under section 41 of the City Police 
Act, promulgated by.the Commissioner of Police, can the Court enter into the question whether the 
order, itself is violative of the provisions of section 41 of the City Police Act and is, therefore, inope- 
Tative. . i i f : pue 
(2) Whether in tbis particular case, the restriction imposed by the order is an unreasonable 
restriction on the fundamental rights of freedom of speech and assembly guaranteed under the Consti- 
tution: and is, therefore, void, or is the order banning the meeting proposed to be conducted in such 
circumstances by the accused a proper and valid order under section 41 ofthe City Police Act.’ . i 


V. P. Raman, Advocate for the Accused Nos. 1 to 118. « xs uw ; 
The Advocate-General (V. K. Thiruvenkatachari) and the Public Prósecutor 


(P. S. Kailasam) on behalf of the State. ` 


The Judgment of the Court was delivered by 
Panchapakesa Ayyar, F.—This is a reference made to this Court under section 
4,32 of the Criminal Procedure. Code by the Second Presidency Magistrate in M.P. 
No. 329 of 1958 in C.C. No. 184 of 1958 at the instancé of the accused, C. N. 
Annadurai, leader of the D. M. K. and ten others. These eleven persons were 
charged in that case for having committed an. offence punishable under 
section 41 of the City Police Act. "The case of the ‘prosecution’ was 
that the accused. had committed the offence by, having proceeded towards 
the Triplicane beach on grd° January, 1958, to conduct a public meet- 
ing in defiance of the order of the Commissioner of Police, Madras, dated 
31st December, 1957; banning all ; meetings in the city except certain specified 
categories of meetings which could be held without a license and meetings for which 
license had been given by the Commissioner of Police, Assistant.Commissioner of 
Police, etc., and subject to the conditions of the licenses. The accused had proposed 
to hold a public meeting at Triplicane beach on the 3rd January, 1958, at 6 P.M. 
on behalf of the Dravida Munnetra Kazhagam and had applied to the Commissioner 
for permission to hold the meeting, under clause (1) of his order dated gist July, 
1957. The order,dated 31st July, 1957, prohibiting public meetings, except those 
covered by licenses and those allowed specifically, was passed because of reliable 
«information received by the Commissioner, that leaders and volunteers of the Dravida 
‘Kazhagam had, in pursuance of their earlier decision to erase the word “Brahmin” 
from the name-boards of hotels,. and to take out processions and assemble in front 
-of such hotels in the City of Madras for the purpose of picketing, resolved.to in- 
tensify their campaign from 1st August, 1957, through processions, assemblies, 
picketing, going together in batches, etc., and because of reliable information 
received by the Commissioner that the Tamilnad Socialist Party had proposed to 
‘launch a state-wide agitation from rst August, 1957 in support of its eighteen-points 
charter of demands by taking out processions, assemblies, eic., and picketing in front 
«of the residences of ministers and government officers and in front of police stations, 
and because the Commissioner apprehended that the situation caused by the actions 
-of the Dravida Kazhagam.and the Tamilnad Socialist Party might be exploited 
"by the antisocial and hooligan elements in the city resulting in acts of mischief and 
-violence leading to rioting.and the disturbance of public tranquillity and breach 
of the peace, and he considered that it was necessary for the preservation of public 
_peace and public safety to prohibit assemblies and processions for the purposes men- 
‘tioned above and also for any other purposes involving a general unrest affecting 
-the maintenance of communications and supply of services essential to the com- 
munity in the City of Madras. This order of the Commissioner was passed under 
-section 4r of the City Police Act, and.it was made applicable.to all assemblies and 
processions in any street, road, thoroughfare or other public place within the limits 
of the City of Madras during the period commencing from, rst August, 1957, and 
-ending with 14th August, 1957, both days inclusive. On receiving the application 
of the accused for holding a meeting on 3rd January, 1958, the Commissioner called 
"for a report from his subordinate and he received a report that in view of the decision 
. of the Dravida Munnetra Kazhagam to hof black flag demonstrations, etc., against 
Prime Minister Nehru, it was not desirable to permit the meeting at Tilak- Ghat 
on the grd Januaty on the eve of the Prime Minister's" visit to Madras. In view 
‘sof such report, the Commissioner passed an order refusing the permission for the 
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meeting on the ground that if it was. permitted at Tilak Ghat that day the Dravida. 
Munnetra Kazhágam leaders were likely to exhort ‘the audience to acts of violence . 
at the time of the Prime Minister's visit: and there was a likelihood ofa disturbance 

of the peace. So, he gave them such an order, on 2nd January, 1958, after they had 
published notices that they wanted to hold black flag demonstrations to condemn 

the Prime Minister's speeches against’ Tamil leaders and in favour of Hindi, etc., 
in their paper “Nam Nadu”. The Dravida Munnetra Kazhagam leaders thereupon. 

resolved to defy the ban on public meeting and to hold the meeting on grd January, 

1958. in spite of the refusal of permission and to vindicate their right to freedom of 
speech and assembly. In the issue’ dated and January, 1958, under the caption 

“t My Request’, Annadurai stated that he had decided, with the consent of the 

Secretary, to speak at the meeting at Tilak Ghat at 5-30 p.m.’ on’ grd‘ January, 

1958, even if the police refused permission, and that thousands would applaud this. 

decision to hold the meeting even. if'it was banned,. but added that whatever hap- 

pened, the meeting should go on in the most peaceful manner without the least vio~ 
lence or any vile act. On grd January, 1958, under the caption “ My Duty ” 

Annadurai wrote that he was determined to break the ban.and address the meeting; 

and that if he was arrested, though it was quite natural for.his followers to become 

angry, they should restrain themselves and behaye non-violently and in a manner 

worthy of Tamil Culture. : As already stated, he and his.followers were arrested 

near the Fort umbrella, some furlongs from Tilak Ghat, when proceeding in cars 

to attend the meeting. At the meeting place some furlongs, away, some two 

thousand members of the Dravida Munnetra Kazhaga crowd are said to have 

behaved in a disorderly fashion and to have pelted stones. We are not concerned 

in this reference with that alleged act. 


_ When the case came up for hearing, the accused wane the leatned Magis- 
trate to refer four questions to this Court for decision under section 432, Criminal 
Procedure Code. Those four questions were : 


(1) Is section 41 of the Madras City Police Act violativé of Articles 19 (1) (ay'and 1g (1) (b) of 
the Constitution of India in so far as it imposes or enables the ‘Commissioner of Police to impose 
unreasonable restrictions on the exercise of the fundamental rights guaranteed ? E 


_ (2) Is section 41 void on the ground that ` it lays down no standards or criteria to guide the 
Commissioner of Police in the exercise of his discretion but confers an arbitrary and uncontrolled 
power on hin? , 

(3) Is the order of the x cubnisióds of. Police sed gist.December, 1957, purporting to 
prohibit all assemblies at all public places within the City, violative of the Constitutional guarantees 
i px speech and assembly i in that the said order amounts to a “ blanket-ban ? on all public assem- 

es 

(4) Is the order of the Commissioner of Police, dated 31st December, 1957, violative of the 
provisions of section 41 of the City-Police Act, nes isit void also on, the ground. that it states no 
reasons on its facè to justify itself ? ; 

Some American decisions were quoted ide "the learned Magistrate i in 
support of the accused’s contentions’ ‘that’ section 41 of the City Police Act was 
against fundamental rights and ultra vires of Articles 19 (1) (2) and 19 (1) (b) 
of the’ Constitution of India, and void also because it laid down no standards or 
criteria to guide the Commissioner of Police in thé exercise of his discretion; 
but conferred an arbitrary, absolute and uncontrolled power on, him without. 
limit of time or place, ór subject to any appeal tothe Government or to Court. 
It was also coritended before him that the American decisions‘ made the Gommis- 
sioner’s order dated gist December, '1957, under section 41 of ‘the City Police 
Act void as it'was a.blanket-ban on all publi¢ assemblies, and not’ merely on 
assemblies likely to’ cause disturbances of the public peace. It was urged further 
that the order of the Commissioner was void also on: the: ground that it stated no 
reasons on its-face to justify itself. — ^ 


"The learned Magistrate rightly considered that. ihe decisions of the Supreme 
Court of India and of the High Courts which were now “available on. the points 
at issue, should be preferred to decisions of foreign Courts, like the American, 
Courts, and held that under the rulings of the Supreme ` Court .and’ of the, 
High Courts there was no doubt that section 41 of the City. Police Act was only a, 
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Teasonable resirictioh on the" freedomi of speech: ‘and’ assembly guaranteed: ‘under 
Articles 19 (1) (4) and ig(1) (P) of the Constitiition. But hé considered that a 
reference to'this Court was necessary on the other ‘two questions in a modified 
form. The subject-matter of the reference made by him is : 

(1) Whether in deciding a case of disobedience of an order under section 4I of the diy 
Police Áct, promulgated by the Commissioner of ‘Police, can the Court, enter into the question 


"whether the order itself is violative of the provisions of ‘section 41 of tbe City Police Act and is, 
therefore, inoperative. 


(2) Whether in:this particular case, the restriction riopas by the “order i is an aireasonihie 
restriction on the fundamental rights of freedom of speech and assembly guaranteed under thé Cons- 
titution and is, therefore, void, or is the order banning the meeting proposed to be conducted in 
such circumstances by the accused a proper and valid ordér under section 41 of the City Police Act. 


We have perused.the records and. heard Mr. V. P. Raman, the learned counsel 
for the accused, and the learned Advocate-General and the learned Public 
Prosecutor, for the State. .Mr. V. P. Raman sought our permission for arguing. also 
on the question of the validity of section 41 of the City Police Act not covered by 
the reference before us, as, in his opinion, the learned Magistrate went wrong in 
not referring that question also to us. We permitted him to do so. In effect, the 
two questions argued before us by Mr. V. P. Raman, the learned counsel for the 
accused, and by the learned Adyorete General and the learned Public Prosecutor 
were these :— n 


(1) Is section 41 of the Madras City Police Act ii of 1888) t to be struck down as going against 
the provisions of Articles 19 (1) (a).and 19 (1) (b) of thé Constitution of India, having become liable 
to be struck down-after the coming into operation of the; Constitution on’ 26th- January, 1950? and 


(2) If section 41 is not liable to be struck down, can the order dated'g1st July; 1957, by the 
Commissioner, of Police prohibiting public meetings except those allowed thereunder liable to be 
attacked at the trial in the lower Court, as also the refusal of permission “to the’ ‘accused to ‘hold a 
public meeting on grd Janüary,- 1958 ? 


Mr. Raman relied.on several grounds for holding that sexton 41 ‘of the City 
Policé Act had to be struck down because of Articles. 19 (1). (a) and rg (1) (P) 
of the Constitution of India. He- said that the framers of the City Police Act of 
1888, passed in, pre-Independence, days, had not dreamt of or contemplated the 
freedom of speech and assembly granted by the Constitution of:India under Articles 
19 (1) (a) and 19(1) (b). He urged that under Articles 19 (1) (a) and.1g (1) (b), 
there is now perfect freedom of speech and assembly for all citizens of India, pro- 
vided they assemble peacefully and without arms, and said that this freedom to 
assemble is not confined to private places but also extends to “public -places. The 
learned. Advocate-General urged that the freedom of assembly granted under Arti- 
cle 19 (1) (b) is specifically made subject, in the Constitution itself, under Article 
19(3) to any law imposing in the interests of public order, reasonable restrictions on 
the exercise of that right. Mr. Raman did not dispute this. He urged that the 
‘restrictions imposed under section 41 were not reasonable restrictions at all but 
unreasonable and arbitrary restrictions, as they conferred an autocratic, unlimited 
and absolute powers on a police officer, the Commissioner of Police, without evén 
a right toapply to the Government to get the order rescinded or modified and a right 
to approach the Court and without any limitation of time, like the 15 days pres- 
-cribed in the Bombay City Police Act and in the Travancore and Cochin Police 
Act. The learned Advocate-General pointed out that though there is. no express 
provisions in section 41 for approaching the Government to get the Commissioner’s 
-order passed under that section rescinded or modified, everybody, including the 
accused, knew that the Government, under whom the Commissioner was directly 
-working, could be approached for rescinding or modifying such orders, though 
"what orders the Government would pass would depend on the merits of the case. 
He also pointed out that though no specific time-limit is found in section 41 itself, 
as in the Bombay and Travancore-Cochin Acts, and there were cases im olden times 
-of some order extending to three months “arid in one case even to one year, still, 
following the observation in a ruling of this Court in 1955, expressing. the advisabi- 
ity of fixing a time-limit for an order under section 41 of the City Police Act to 14 
-days, the Commissioner has beeh for the last three years observing that time- 
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limit of 14 “days, as in the-order attacked now, and in the previous orders filed,-and 
that, he will always do so, and that, if necessary, we mighti in our order in: ‘this case 
emphasise the desirability of incorporating a provision for a time-limit of 15 days 
in section 41 itself, as ir the Bombay and. Travancore-Cochin Acts.: Mr. Raman 
agreed that, as a matter of convention, for the last three years, the time-limit of 14 
days -has been observed in the orders under -section 41. But he’sdid that, as the 
section itself did not impose a time-limit, or give the right to approach the Govern- 
ment for rescinding or modifying the order of the Commissioner, it ought to be 
struck down, as was done-with such a section by the Supreme Court in Virendra v. 
The State of Punjab!.. But in that case there was no proof that any conventional 
time-limit of 14 days was observed rigidly, as here, for a long stretch of years. We 
do not think, therefore, that section 41 should be struck down for that reason, though 
we think it desirable to express our opinion that a provision should be made in sec- 
tion 41 by way of an amendment incorporating a time-limit of 15 days, as in the 
Bombay and Travancore-Cochin Acts instead of leaving it merely to convention. 
We also add that any order under section 41 extending over 15 vo at a time will 
be held inyalid: 


We are satisfied that the right of assembly ‘guaranteed to citizens s unde Article 
19 (1) (b) of the Constitution is controlled validly by the reasonable restrictions 
allowed by Article 19 (3) of the Constitution itself. This is because the dance of 
liberty is possible’ only on the platform of law and order. It has been a problem 
in all States how to reconcile the liberty of an individual to do as he pleases with 
the supreme need of public safety, security and order. Countries have dealt with 
the problem in different ways. As Mr. Raman himself ` pointed, out, under the 
Belgian Constitution, there is no right of public assembly ai any time without a 
police permit. Under our Constitution, the normal thing is the right to assemble, 
subject to reasonable restrictions, like dssémbling peaceably and without arms. 
It is all a question of emphasis. Even in America, the right of public meeting in 
parks and other public places is severely restricted. See Davis v. Commenwealth 
of Massachusetis?, cited by the learned Advocate-General. . The rnlings.of the 
Supreme Court in Bhagubhai Dullabhabi- Bhandari v. District Magistrate, Thana’, 
Virendra v. The State of Punjab? and of the Bombay High Court in Bapurao Dhondiba 
v The Statet, and of the .Travancore-Cochin High Court in Manjooran v. State’, 
relied. on by the learned Advocate-General, will, show that it was , has been uni- 
formly held in India that all the fundamental rights guaranteed under Article 19 
(1) have been severely restricted under Article 19(3) and that restrictions, where 
reasonable, will be upheld by Courts as valid. "The learned Advocate-General 
also relied on the ruling in ex parte Lewis®, for the. position thatsuch rights can 
never be uncontrolled or free from restrictioris. . 


"Ihen.Mr. Raman urged that.the powers given to the Commissioner tader 
section 41 of the City Police Act were arbitrary and uncontrolled and far more ex- 
tensive than the powers given to a District Superintendent of Police under section 
30(2) of the Indian Police Act, or even under section 144, Criminal Procedure Code, 
to a Magistrate, and that, therefore, section 41 must be struck down. The learned 
Advocate-General replied that actually section 41 of the City Police Act has laid 
down certain conditions to be observed by the Commissioner before passing an order 
under that section prohibiting public meetings and that one of the conditions is 
that he should consider such prohibition to be necessary for the preservation of the 
public peace or public safety. He urged that the Commissioner of Police of Madras 
and the other two presidency towns was not a mere police official, like the District 
Superintendent of Police in the mufassal acting under section 30(2) of the Indian 
Police Act, but was also a Magistrate in some respects and entitled to remand people 
and also a justice of the peace, and that the presidency police administration ever, 
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since 1727 had been considered to be different from the district police administration, 
and so there was a reasonable classification and no discrimination. “Mr. Raman 
urged that the difference between the presidency towns and mofussil, emphasised 
by the learned Advocate-General, was not real, and was illusory, and that section 
41 of the City Police Act with its wide terms, cannot be defended on the ground 
of “ reasonable classification ” as against the narrower provisions of section. 30(2) 
of the Indian Police Act. The learned Advocate-General stated that in, presidency 
towns there would be large concentrations of population and. large hooligan ele- 
ments which might suddenly cause a disturbance and that the Commissioner, of 
Police has to keep his pulse on the tempo of this hooligan population and its acti- 
vities and act swiftly in emergencies. Mr. Raman urged that, from a reading 
of the police administration report of 1956, he.found as many as 1537.riots in the 
mofussil and none in Madras City. From this he concluded that. the Madras City 
was, if anything, having a more orderly population than the mofussil. We cannot 
agree. Possibly; the presence of section 41 and the action taken, under i it may itself 
be responsible for the absence of rioting in Madras City compared "with the 
mofussil. Anyway, from the time of Cæsar and Antony, city mobs have been noted 
for their excitability and sudden acts of mob violence, including incendiarism. 


Another matter raised by Mr. Raman’ was that section’ 41 differed from sec- 
tion 144, Criminal Procedure Code, in not being justiciable or subject to judicial 
scrutiny and that it must, therefore, be forgotten. But the Supteme Court has in 
Virendra v. The State of Punjab L specifically held that such orders are not -justiciable 
or subject to judicial scrutiny and cannot in their very nature be, and that the Court 
is wholly | unsuited to gauge the seriousness of the situation, for "it cannot be in 


possession of materials which are available only to the Executive Government. 
Tt goes on'to add: © 


. "Quick decision and swift and efective action must be of the essence of these sows and the 
exercise of it must, therefore, be left to the subjective satisfaction of the Goverriment charged with the 
duty of maintaining law and order. To make the exercise of these powers justiciable and subject to 
judicial scrutiny will defeat the very purpose of the enactment.” > 

Thé next contention of Mr. Raman was that, even'so; the Supreme Court has 
not advocated the absolute prohibition-of the right of public meeting or any other 
fundamental right guaranteed under Article 19, whereas section 41 allows the total 
prohibition of the right of public meeting. In'our opinion, section-41 dóes no such 
thing. It gives the Commissioner a wide discretion: according to the exigencies 
of the situation to allow:some public meetings as for marriages and funerals without 
‘a license, some others with a license, and to prohibit some others either in particular 
areas or for particular days or occasions: Wide-powers are essential in modern 
times only they must be' exercised by responsible officials in a reasonable manner. 

Mr. Raman has not been able to show us any order of the Commissioner prohibiting 
public meetings in the City of Madras for months to come and without giving any 
reason. There have been orders of the Commissioner prohibiting only demonstra- 
‘tions in front of the Assembly or in other particular areas. In other words, there 
-has never been a total' prohibition (the people and the Government would never 

have allowed that, and the Court would have issüed a writ against it), and partial 
-prohibitions in the ‘whole of Madras City for a time only rarely, and even then there 
-have been several public meetings as for marriages, funerals, sporis, religious pur- 

poses or those held under statutory or legal authority without any need to take any 
permission at all. In our opinion, therefore, section 41 has never; in theory even, 
allowed total'prohibition of the.right of public meeting. Mr. Raman is no doubt 
right in urging that each fundamental right, like the right‘of speech, meeting, worship, 
etc., is separate and it is no answer when prohibiting a public meeting to say that 
the speeches intended to be delivered theréat may be printed and circulated among 
` the persons likely to attend the meeting. But,'as stated: above; there is no total 


-prohibition of public meeting without rhyme or reason allowed under section 41, 
^Now we-shall-serutinise-section 41. It mufis :— 
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“The Commissioner, or,subject to his order,any Police ‘Officer above-the rank of Head-constable 
may, from time to time, as occasion’ may require, direct the ‘conduct of all assemblies and processions 
in public places) ; prescribe the routes by which and’ the times at-which such processions may pass} 
keep order ‘in (public. places).ahd prevent obstructions on the. neighbourhood of places of worship 
during time of public worship and in any case when (public, places), may-be thronged or. liable to;be 
obstructed; and may (license and regulate or ‘prohibit the use-of music or sound amplifiers in „public 
places); and the’ Commissioner inay prohibit any assembly or procession if he considers such prohi- 
bition to be necessary for the preservation’ of thé public peace or public safety; and-every person 
opposing or not obeying any order issued as aforesaid,.or violating the.conditions-of any such license, 
shall be liable. on conviction toa fine.not exceeding one. hundred rupers. DESEE: f ; 


No” doubt, "the Commissioner is given under it- "very: Wide: powers but to be used as 
the emergency dictates, Mr. Raman’s contention was'that no Police Officer should be 
given such ‘wide powers and that-though the Commissioner was à justice of peace 
and a. Magistrate of sorts, the order he passes under, section 41 is as Commissioner of 
Police as a, Police. Officer, ‘and his considering that it was necessary for the preservation 
of-public j peace or public, safety would be only à matter of his opinion and that he 
might be: influenced by his own prejudices, éither political or personal, or slavish 
support of the party.in.powér unscrupulously. The learned Adyocate-Getieral’s 
reply to this was that where the Commissionet’s orders dre vitiated by mala Sides, they 
could always „be challenged on that ground | either by a writ to this Court, before 
the prosecution, or in the criminal Case, ‘after the prosecution : is launched, and that 
the mere possibility that a power mày be abused i is no reason for denying, thie power 
itself, or. to’ strike down the.section of the Act confeiring that power. ' He cited 
several passages. from the Supreme, Court and other rülings mentioned above, in 
support of his proposition and, we agree that he is "right. There i is no presumption 
that a high Police’ Officer will act umceupalomsly and i in order to please the, poli; 
tical bosses.: 


It follows from-all this that eoat of the City.. Police Áct cannot be heldi to 

be ulira vires.and cannot be struck down as, going- against the provisions of Article 

. I9 (1) (a) and 19 (1) (b) of the Constitution, and that the Magistrate was quite right 

in holding that there was no need to refer that. question, relating to the validity.of 
section 41, to this Court.. ` >. a "adii cas SAS esu 


Now, we come to the second xot iieged by Mr. Raman, biz., that the general 
order of the Commissioner passed on 31st December, 1957, extending. his previous 
-order under section 41 because of the activities of the, Dravida Kazhagam and the 
Tamil Nad-Socialist Party was illegal as it was sought to be‘ applied not only to 
the Dravida Kazhagam-and the Tamil Nad Socialist Party people but also to people 
totally unconnected with them, that is, to members of the. Dravida Munnétra 
Kazhagam which he claimed was.antagonistic and opposed to the activities of the 
Dravida Kazhagam and the Tamil Nad Socialist Party and its eighteen points 
charter and believed in non-violence, and high standards of conduct, He also 
said that while section 41 did not mention the need to take out any licence, or the 
power to issue licences, the Commissioner had allowed ‘certain meetings without 
any need for a licence and’ certain other meetings subject-to a licénce from him 

or the Assistant Commissioners: of Police, >and’ introduced”. i discrimination.” 
offending against Article 14, of the’ Constitution. NOE. E 


We are not satisfied that.the reasoning of Mr. Raman i in this respect, seeking 
to show the.Commissioner’s order, dated 31st July, 1957, to be void, is sound, ‘That 
the Dravida’ Munnetra Kazhagam believes in culture and non-violence and had 
no connection with the activities. of. the. ‘Dravida , Kazhagam in erasing the word 
“Brahmin” from certain hotel name-boards, or with The activities of the. Tamil 


"the order on that date." Mr. Raman is- not in a sition! to en hat the Dravida 
:Kazhagam and'the Tamil Nad Socialist Party did carry on some agitation causing 
some disturbance, and ‘some anxiety to the City Police: ' He says he.is not interested 
in arguing that matter. -His grievance.is_that.an_order intended to meet a situation 
created by the activities of the Dravida Kazhagam and the Tamil Nad Socialist 
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Party has'been applied to the Dravida Munnetra Kazhagam which nots forced to 
apply for a licence if it was to hold a public meeting. But this kind of situation is by 
no means unusual, still less will it make the application of the same rule illegal. ` It is 
not so much the Dravida Kazhagam and.the Tamil Nad Socialist Party which worried 
the Commissioner, but, the hooligan elements éxploiting the situation and likely to 
cause disturbances. When astate of disturbance exists, all are caught in it good men 
and bad, law-abiding citizens and hooligans alike, just as when an epidemic, like 
cholera, is on, even people observing all sanitary rules are not immune, and, just as 
‘when a curfew is imposed it is clamped on law-abiding citizens also. Tt is inevitable 
that in such a situation caused by others the Dravida Munnetra Kazhagam also 
should be caught in the nets of the general order, dated 31st December, 1957. 


As regards the exceptions referred to by Mr. Raman, as amounting to discrimi- 
nation under Article 14, they are, in our opinion, reasonable classifications. ‘Thus, 
marriages, funerals and religious assemblies are not likely to be participated in by 
hooligans. They are also least likely to“break the law normally, in their own 
interests, and, were rightly exernpted from licenses. Statutory meetings or meetings 

under express legal authority aré also not likely to cause disturbance or to be partici- 
pated in by hooligans. Meetings sanctioned by a special licence by the Commisioner 
or the Assistant Commissioner of Police will also not cause disturbance, because the 
police will see to it that there is proper bandobust: Then there remain only assem- 
blies and processions in which the Governor of Madras or any Minister of the Union 
‘Government ot the State Goverriment participates. This too.is*not a favour con- 
ferred on. his political bosses to curry their favour. Surely, in meetings in which they 
participate the pólice will be making the necessary bandóbust, 'and,'so' there will be 
no chance of disturbance. We may add here that it has been held by a Bench of this 
‘Gourt, to which-orie of us-was-a party, in Globe Theatres Ltd: v.-State of Madras’, and 
in Naina Mohamed v. Tifukalacheri Panchayat Board?, that there is ample power, in suita- 
ble cases, to grant such exemptions. based on réasonable classification, and that this 
Has been recognised from the most.ancient times, and will not amount to discrimina- 
tion. So, Mr. Raman cannot attack the order of the Commissioner, dated gist 
December, 1957, as void on the ground of discrimination. 


tae 


The next ground urged was that the Commissioner should have served ‘notices 
on Annadurai and other leaders of the Dravida Munnetra Kazhagam about ‘their 
meeting likely to cause disturbance if held at Triplicane beach (Tilak Ghat), pecu- 
liarly open to hooligans, and asking them to hold the meeting in some other less open 
place, But,in a sudden emergency, like that, where the names of all the persons 
likely to take part in a meeting could not be known to the Commissioner, it would be 
impossiblefor the Commissioner to serve notices on individuals;and, secure the desired 
ban. A general order, like the one passed on n gist December, 1957, would be the 
one needed to secure the desired end. 


'Then Mr. Raman urged that the Commissioner should have given his reasons 
in full when refusing permission to Annadurai and the other Dravida Munnetra 
Kazhagam leaders to hold the meeting on 3rd January, 1958, just as in an order of 
preventive detention full reasons are given so that the Court may scrutinise them 
when challenged. Mr. Raman's complaint was that if he filed a writ petition in this 
‘Court to quash the order of refusal, there would be no reasons on the face of the order 
for the Court to scrutinise and satisfy, itself, about its unsustainability, and no revi- 
sion petition under section 439, Criminal Procedure Code would also lie, as the 
Commissioner is not a Magistrate subordinate to this Court. So he urged, rather 
illogically, that Annadurai and others had no option but to defy the ban. 


We cannot agree. No law-abiding citizen need or should defy the ban, fraught 
with a danger of disturbance. He can file a writ. Absence of reasons in the Commis- 
sioner’s order may not always appear to the.Court to bea ground for not interfering 
with it. Nor is the order of the Comufissioner refusing the licence to Annadurai 
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and others to'hold the meeting/at Tilak Ghat on grd January; 1958; ati absolute nega- 
tion of the right of the,Dravida Munnetra. Kazhagam.people to assemble. ‘They 
‘could assemble in any private building, without inviting the public also: to- assemble 
in thousands there. Mr. Raman said that the, very-life of a political party lies 
in inviting the public, and asking thousands to ‘participate. That may be so. But, 
then, the requirements of the law will have to be complied with. ` There was no 
special need to have the public meeting only on that particular day and at Tilak 
Ghat.. It could have been ‘postponed till the Government. were mioved against 
the Commissioner’s order, or the Court was moved by a writ. Or it’ could have 
been held in a private building in Madras: and-confined.to the members, or held 
outside the City limits. It will.be remembered that the order, dated 31st 
December, 1957. applied only to the City and to public places in the City. 


‘Lastly, Mr. Raman asked whether there was no way in ‘which Annadurai and 
‘others whe ‘had defied the ban, and are now being prosecuted for it, could challenge 
the validity of the Commissioner’s order, dated 31st December, 1957, imposing the - 
ban. Of course, they can challenge the Commissioner's order; as the learned 
Advocate-General hiinself admitted; on two grounds: mentioned "by. Mr. Raman, 
viz. that the order was outside-the scope of section 41 in which case the ruling in-Krishna 
Lal v. Emperor, would norinally apply; and ‘secondly’ on. the ground of mala fides : 
In Smith v."East Elloe Rural'District Council*, and, in Writ Petition No. 47 of 1958’on 
the file of this Court; it'has been held that mala fides stands i in'à class by itself, and 
that any order vitiated ‘by mala fides is ‘not a legal order Which will be sustained in 
pel Court, and. that disobedience and’. defiance’ of such-a void order Wal be no 
offence. 


Thelearned Advocate-General urged that,i in this. case, peer ee oat others had 
not alleged mala fides and laid the fourdation. for that attack cn thé ‘Commissioner’s 
-refusal to grant a licence for the ‘meeting’ on gid January, 1958. Healso. urged that 
the.order of-the Commissioner, dated 31st ‘December, 1957 and his ordér refusing‘a 
licence were well: within the scope of section 41. . We give no' opinion on these 
points, which can be urged, for what: they are worth, before the lower Court ‘during 
the- trial, But, besides these two points, we-do not see any right on the’ ‘part’ of the 
accused to challenge the Commisioner’s order, dated 31st December, 1957 or his 
order refusing a licence for the meeting on 3rd January, 1958. No ‘doubt, Mr. Raman 
is tight - in saying that the lightriess of the senteitce for the disobedience of the 
ban in the order, viz., a petty fine, is no reason why the order should not be challenged 
on legal grounds if otherwise available. But, we are of the,opinion that; in the circum- 
stances, only these two grounds are, available to the-acused. before. the. lower Gourt 
to challenge the orders of the Commissioner. There is no question of their being 
allowed again to agitate.the matter of fundamental rightsand the denial of fundamen- 
tal rights by the Commissioner in his general order or in-his special order refusing 
the licence. No such question can be raised in the lower, Court.: Of course, Mr. 
Raman is'rightin saying that if he can convince the lower Court that the order of the 
Commissioner, dated 31st December, 1957 or 2nd January, 1958, was so unreasonable 
that no reasonable person can ever hold it to be réasoriable, it inay prove mala fides. 
But, it is obvious that this will also fall under the grond. of mala Jidés, andit will not 
be a third head of attack. T : 


We answer the reference accordingly. s AE 
R.M.. . NM ae Reference answered. 


D > 


i. (1916)'95 I.C. 1008. 2. LR. (1956) A.C. 736. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : :—Mm. P. V. BAJAMARNAR, Chief justice AND MR. JURA Ed 
CHANDRA IYER; .' 


State of Madras ERAR by | the Secretary to Government xi 
(Home Department): ot i Appitions* 
OK. ' Ramaswami and: others . > : veridi 2 
Pay ment of Wages Act'(X of 1957), section 7 (2) (c) —Deductions from wages fir loss, or damage to goods 
: apa. entrusted to the employee, for custody— Expressly. entrusted’, * custody * —Meaning of. 


The word ‘ expressly ’.in section 7 (2) (o ofthe Payment of Wages. Act is not used in any fechnical 
sense but is used in antithesis to the word ‘ impliedly’ and only means ‘clearly’, The word ‘ cus- 
tody’ in the section is not used in the sense of ‘safe custody’. Where a driver of a motor vehicle 
is put in charge of the vehicle by the employer, though for use on the road, it.is a case falling within 
the ‘words ‘ expressly entrusted to the employee for custody’ in section 7 (2) (c) of the Payment of 
Wages Act and the employer is entitled to deduct the wages for any loss or damage. to the vehicle due 
~ ito the neglect or default of the employee. 


" Appeal under Clause 15 of the Letters Patent against the Oder of the Hon’ble 
Mr. Justice Subba Rao, dated 8th January, 1952, and made in the exercise of the 
Special Original Jurisdiction of the High Court in W.P. No. 692 of: 1951; presented 
under Article 226 of the, Constitution of India, to issue a writ of certiorari calling 
for the records in P.W. Appeal No. 1 of 1950 on the file of the Chief Judge; Court of 
Small Causes, Madras, and to quash the Order made therein. 


The Additional Government Pleader (K. Veeraswami), for Appellant. 
Messrs. Jan and San, for Respondents. 


The Judgment of the Court was delivered by — , 

Rajamannar, C. J.—This is an appeal by the State of Madras. against the judg- 
ment of Subba Rao, J., in W.P. No. 692 of 1951 filed in the following circumstances: 
"The respondents are drivers employed to ply. buses owned. by the State of Madras 
who run the State Transport Service in the City of Madras. The State purported 
‘to deduct from wages due to them certain amounts for damage to the buses when they 
were being driven by them respectively. The drivers protested that the State was 
not entitled to make the deduction and they applied to the Commissioner for Work- 
men's Compensation, Madras, for a decision that the deductions were not validly 
made. wt 


‘ 


The State purported to make the déducHans under section: 7 (2) (c) of the Pay- 
ment of Wages Act. Under that provision deductions from the wages of an em- 
ployed person can be made.for damage to or loss of. goods expressly entrusted to 
the employed person for custody ; or for loss of money for which he is required to 
‘account, where. such damage or loss is directly attributable to his neglect or default. 


Thé Commissioner for Workmen's Compensation, Madras, | held that the deduc- 
tions were improperly made because it had not been established that the buses which 
the employed persons operated i were expressly entrusted to them for custody. . In 
this view he did not go into the question whether the damage or loss was directly 
atributable to the neglect or default of the employed persons. He directed the State 
to pay the drivers the amounts deducted. The State of Madras filed an appeal to the 
Court of Small Causes, Madras. The learned Chief Judge dismissed the appeal. 
He held construing the material provisions that the object and purpose of the en- 
trüstment should be custody, that the buses were given to the drivers for the purpose 
and with the object of their being plied on the road and not for the purpose of being 
preserved and taken care of by the drivers and therefore there was no entrustment for 
custody. The State of Madras thereupon filed a petition in this Court under Article 
226 of the Constitution for the issue of a writ of certiorari to quash the order of the Chief 
Judge, Court of Small Causes, Madras. his petition was heard by Subba Rao, J., 


* W. A. No. 81 of 1954. 





roth April, 1958. 
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who dismissed it substantially agreeing with the léarned Chief Judge, Court of 
Small Causes. He observed : EE . zh 


. “ there is nothing on the record to establish that ‘the ‘buses or the parts damaged were ex- 
pressly entrusted to the respondent's custody. They were.the employees.of the State of Madras and 
for salaries fixed they were plying the buses for the State. -There is no document disclosing -the 
terms on which entrustment was made to the respondent.” M 


The above appeal is against his order. 


'The facts are not in dispute and the short question to be decided is whether the 
buses were “expressly entrusted to the employed persons for custody". The argu- 
ments centred round two points, namely, (1) whether the goods, that is, the buses 
were expressly entrusted and (2) whether the buses were entrusted to the drivers for 
custody. We are clearly of opinion that the term “expressly” in the context: does 
not mean that there should be anything in writing as evidence of entrustment. The 
word “expressly” is often times used in antithesis to the word “impliedly”. In our 
opinion the word “expressly” has been used only to mean “clearly.”» In Chorlton 
v. Lings!, Byles, J., construed that word thus : 


“ But that word does not necessarily mean ‘expressly excluded by words’, The word 
* expressly? often’ means no more than plainly, clearly or the like’. 


Blackburn, J., in Metropolitan District Railway v. Sharepe?, pointed out 

“ that where one act incorporates another except where ‘expressly varied? by the incor- 
porating statute, it is not éssentially necessary that there should'be express words saying this parti- 
cular section or provision shall not apply ”. 
On the facts of the present case there can be no doubt that the buses were 
expressly, that is, clearly, plainly entrusted to the drivers. The second point 
presents more difficulty. Has there been entrustment of the goods, viz., the 
buses to the employed persons, that is, the drivers for custody. It must not be 
overlooked that. the language used is “custody” and not “safe custody". 
It is well established that it is not permissible to import into a statute words which 
are not there. Custody merely denotes keeping or care. It cannot be denied 
that when the drivers are given the buses to be plied they are given to their care, 
During the time when the buses are being plied they are obviously in the care of the 
drivers. In this sense the buses are certainly in the custody of the drivers. During 
the arguments it was contended by the learned counsel for the respondents that the 
buses were entrusted to the drivers for use. In the first place it is factually incorrect 
to say that the buses were delivered to the drivers for their use. Secondly the fact 
that the buses were given to them.for being plied is not inconsistent with the buses 
being given to them for custody. Obviously at thé end of the day.the drivers were 
expected to return the buses to the prescribed officer or to safely leave them at the 
garage or in any other prescribed place. We think that the fallacy in the argument 
of the learned counsel for the respondents is due to the presumption, for which. there 
is no warrant, that the entrustment must be for ‘safe custody’ as for. instance when 
the goods are entrusted to a store-keeper or a warehousemen. 


+ 


The above construction of section 7 (2) (c) of thé Act (Payment of Wages Act) 
might, it was suggested; lead to considerable hardship to the workers. In certain 
cases it might, but to restrict the application of the provision only to such employees 
as store-keepers, etc., might equally lead to considerable hardship to the employers. 
But for a provision like this, the employed persons might deal with the goods given 
to their care, completely indifferent to their safety and preservation. ' With respect 
to the learned Judge, Subba Rao, J., wé do-riot share with him his view of the said 
provision. ‘The appeal is, therefore, allowed and the order of the Chief Judge, 
Court of Small Causes, Madras and: the order of the Conniissioner for Workmen’s 
‘Compensation, Madras, are hereby quashed. ~= MEL e 


. . This will not have the effect of finally disposing of the applications by the em- 
ployed persons. Unless it is established thet the damage or loss sustained is directly 
attributable to the neglect or default of the employed persons, the deductions cannot 
en ie 

ri. (1858) L.R. 4 C.P. 374. 2. 50 L.J.Q.B. 21. i i 
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-validly be dude. ^ “The-Commissioner for Workmen's Compensation did not go into. 
this questión' in thé view he took that there has been rio entrustment ‘for .custody . 
That question will now have to be determined. We might in this connection also 
refer.to section 10 of the "Act which t requires, inter alia, that the déduction shall not be. 
made until the,employed. .pérson has.been given.an opportunity of showing, cause 
against the deduction or otherwise than in accordance with such: procede d as may ` 
be prescribed for the making of such deductions. ,, >: NC oru 


fol 3 
oo ~“There-will be no prelen tD coststin this: appen: wwo K on EET 


RM., P. gt UR CRIT e c acre: “Appeal allowed. 


fu tu 4 OE 


a MIN THE HIGH COURT. OE: JUDICATURE, AT MADRAS. ^ ) 


" Pander Mr. E. ME i RAJAMANNAR; Chi. Mns AND: Mri ;Jósiien Rätta- 
GHANDRA AYER. CU f 





DEMNM LS 


B V.. Sundararaja.. Iyer., and others Rebanxd a ER 4$ e dq Alpini o 
v. eb quo d d^ ccu r a ta 4 D , NE 
Kanakaraj M Peas de et e ud aov "Respondent 


Madras Agriculturists’ Relief Act” üv lr sash Section’ 94 (ioj G) (ong from sling down 
in cases of iransfezz— Transfer-—What amounts: tos A V bte E oly 


. ', Under section,g-A (10) (ii) (b) of the Madras. Agriculturists' Relief Act, the statutory discharge 
of an ‘usufructuary mortgage would. not operate if there has been ‘a, transfer, of the mortgagee’s rights 
bona fide and for valuable consideration during the period ‘mentioned, viz. , between Ist October, 
1937 and goth J anuary, 1948. In order to take advantage of this benefit the | transfer should be, a 
valid one; viz} byia registeréd ‘document where ‘ itis requited.by law ‘to be'so. ‘An oral assignment 
of a,mortgage cannot amount to-a transfer, within the meaning ‘of the: section nor .cdn the. section 
apply ‘to cases ‘where. the person, invoking it claims: title by adverse possession. Such an acquisition 
of title « cannot, amiourit toà transfer’ ‘within the" “meaning i of thé section. i 

E App eal ‘under Clause, I5 “of: the Letters Patent against. the Judgment and Oiler 
of the ‘Hon’ble Mr. ‘Justice: :Mack, | dated 2nd April,.1954, and made i in A. A, O. No, 
5o of 1951, preferred. : against the Order. of the. Court. of the Subordinate Judge « of 
Dindigul, dated 16th January; 1951; in O. P. No. 48i of. 1950; Eo NON et uA 


GE, Rajah Aar. and N.-S: ‘Raghavan, for Appellants.: 125. 

s We ‘Narayanaswami, “Ajat. and’ T: "P. ‘Gopalakrishnan, fot d 
i ' The “Judgment: of the. Gonit wal. delivered byi vas. a edm 

“ ‘Ramachandra ene Z; “This cee at ‘thie instárice. of the doge is directed 





mae 





i assignment: of the mortgage from the original mortgagee did go on behalf of a firm if 
which he and his;.brother Suppan'Chettiar were partners, that the respon- 
dent's father who was a divided brother. of Alagannan- ‘Chettiar had-depo- 
sited large sums of money in the firm and after his death ;the respondent, became 
entitled to the monies so deposited, that the firm fell on. evil days and it. had’ ‘to, be 
wound’ up, and that'i in the course, of winding up the respondent was, given on ist 





* L.P.A. No. 1 50 of 1954... TE aan 28th March, (agis. 
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“Taniuaty, 1938, several items f assets. one „of which was, the’ mortgage right which. 


belonged to the firm in satisfaction of his claim. - "The. consideration attributable to 
the assignment was Rs..5, 500-13-9. .; Thatassigninent was. -oral but. the respondent 
claimed that as he entered into possession of the mortgaged properties immediately 
he had perfected his title as an assignee.of the mortgage by adverse ; ‘possession and 

. that he, would be entitled to a sum of Rs..5,500-13-9 on-the basis ofthe proviso to 
section 9-A (10) (ii) (5) of the Act. ,. The, learned Subordinate Judge held that as the 
assignment was not effected by a registered. instrument, as.required by section.54. 6f 
the Transfer of Property Act, the respondent could not 'be deemed.to be an assignee 
even though, he might have acquired the mortgagee's right by adverse possession 
and that section 9-A (10) (ii) (6) would not apply. He granted. a declaration, that the 
amount due under the mortgage was Rs. 917. 


The respoiident appealed: to this Court against that order and Mack aps aided 
the appeal; holding that on an équitable ( construction of section 9-A, there should bé 
no distinction between ah, assignee-of an usufructuary mortgage by virtue of a’ regis- 
tered instrument and à.person Who'àcquired title to the'mortgagee’s right by adverse 
possession. "Ihe learned Judge further held that the respondent was entitled to. 
protection under sectioni..53-A of the Transfer of Propéity: ‘Act ‘and, théreforé, the 
debt was:not liable to be scaled down. “In ‘this-view the learned Jüdge: dismissed 
the appellans" application’ for scaling: downtthe: mortgage ‘debt without even giving a. 
declaration in. conformity withthe admitted’ case of the respondent tha he would’ be 
entitled to’ Rs./5;500+13-9/: -The áppelláüts: have filed this “appeal ‘tind er Clause” 15 
of ithe‘ Letters Patent‘against the'juddgineiit of Macki Ji, ii Aa d oT 

M. 
Judge; itis necessary” ‘to Set out thé relévárit 
As follows S o P= e on nou WINE S 
bd Une BA deg SPUR sub: parody (n adio) shall apply tg any 'mort- 
gagn- T AE : UT CP de GGT TS IU 


Pas. ie M MEN ah “fp az ME ui Ww Di de d psa hs E Up. y 


portions | ofi section PA iy, A. ‘which rün 








(6). ‘Where during ‘the period afordsaid’ tlie: ‘mortgagee’ or diy of hid Süccessols 4 in‘ interest tae 
tondbrd either wholly or inipart,the mortgagee!s rights in. thelpropérty bana fide-and-for valuable 
consideration, then fo. the, whole or such part as the,case may bez; “yo. cag civis coat 


Provided that the, transferee of, the mortgage shall. not be entitled, to, recover neers ofsuch 
thorigage anything 3 thore than the value: of the consideration for, the, transfe er. 


s As thé benefit of the section is granted only. toa "transieree it. is necessary i 
there should be a valid transfer... An instrunient of'mortgage of immovable proper- 
ties is itself an interest in immovable property and if its value‘is.more than Rs. roo 
it could be effected only by a registered document. . Vide Elumalai Chetti v..Balakrishna 
Mudaly!. In the absence of:such: an instrument a .fnere-oral ‘assignment of ‘the 
mortgage: right, as in the present case,,cannot invest in.the respondent the rights of 
the transferee of the mortgage. We do not agree with the learned Judge that sec- 
tion 53-A of the Transfer of Property Act would enable the respondent to'claim the 
benefit as a transferee, „For one dare there: was no contract to, transfer, the arc 


pees 


“The section 59A i is so framed as to, foes a statutory, bar o on the jtransleror: 3 it t confer no- 
active title on the transferee,"' i : uo g 

>r (1g21h4r M.L]. 297: TLR. 44 Mad. (19040) 1 MLJ. 75: LR. 66. I.A? 293 t 
965. A. IR. R. 1940 P.C. 1. 
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Another contention on behalf of the respondent is-that although the transfer 
was oral and incompetent to convey title of its own force, he, purporting to.be an 
assignee for consideration entered into and maintained possession of the mortgaged 
properties for more than twelve years, with the result that his title to the right was 
perfected. That may be so; but the question in the case is whether he is a transferee 
from the mortgagee. - A claim by adverse possession is in negation of the right of the 
owner while a claim as a transferee isone underhim. In the former case the title of 
the owner is extinguished ‘by virtue of section 28 of the Limitation Act. - The title 
of the adverse possessor is one acquired by him in his own right by virtue of long 
possession. Such an acquisition of title cannot amount to a transfer within the 
meaning of section 9-A (10) (ii) (b) of the- Act. 


Mr. A.V. Narayanaswami Iyer appearing for the respondent has tried to sup- 
port his case with reference to séction 9-A (10) (ii) (c) which runs as follows : 
** Where the mortgagee’s interest, in the property subject to the mortgage or any part of such 


interest belonged to or devolved on two or more persons and during the period aforesaid a partition 
has taken place among such persons then to the Whole or such part of the interest, as the casc may be." 


His contention was that the assignment of the mortgage right i in favour of the 
respondent was the result of.a partition betwen partners. He relied in this connec- 
tion on Exhibit B-4, a, petition filed by Alagannan Chettiar to the Zamindar of 
Bódinaickanoor to transfer the patta of the mortgaged lands in the name of the res- 
pondent, Exhibit B-4 stated “‘ the lands have fallen in a partition amongst us to the 
share of the minor Kanakaraj Chettiar (the respondent) and that the same is in his 
holding." Exhibits B-8 to B-11 are the pattas granted by the zamindar in favour of the 
respondent. ` According to the learned Advocate, the respondent's father was a part- 
ner with Alagannan Chettiar and his brother Suppan Chettiar and the assignment 
of the assets in favour of the respondent which took place on 1st January, 1938, was 
only the result of a division of the partnership assets between him and his uncles. 
This contention was not raised.at. any stage of the proceedings. : It is unnecessary 
however to reject the contention on that technical ground as we are satisfied that the 
‘contention is wrong both in law and on the facts. Section g-A (10) (ii) (c) would 
seem to apply to a case of partition between co-owners or members of a coparcenary. 
An assignment of property obtained as a result of the settlement of accounts between 
partners cannot amount to a partition within the meaning of the sub-section as the 
telationship between the partners is neither that of co-owners not co-parceners. 
We are not even satisfied that on the facts of this case there has been a partition even 
in-the.sense of dissolution of a firm and an adjustment of the rights between the 
partners. From the pleadings and the evidence in the case it is clear that the res- 
pondent’s father was not a partner'in Alagannan Chettiar’s firm. The counter- 
statement filed by the respondent states that-the partnership was only between two 
brothers other than the plaintiff’s father and that the latter had deposited large sums 
of money with the partners and on his death the respondent became entitled to recover 
the monies as a creditor of the firm which claim was satisfied by the assignment-of 
the assets. _ Exhibit A=1 which is the reply notice sent on behalf of the respondent to 
the appellant states that.the partnership was carried on. by Alagannan Chettiar and 
another brother of his and that the.respondent’s father was only a creditor of the 
firm and that certain assets. were unseres to the. PSpOH dear in n satisfaction of the 
[iability. of the partners. à 


.On these admissions it is clear that the respondent had no pre-existing title to 
the mortgage either as co-owner, coparcener or even àsà partner and that he entered 
into possession ‘of the mortgaged properties under an invalid‘oral „assignment of the 
mortgage. ‘That cannot be construed to be à partition." The provisions of section 
9-A(10y (i3) (c) cannot, therefore, be invoked to render the statutory discharge of the 
mortgage debt ineffective. - -We cannot, therefore, süstain the judgment of the 
learned-Judge. We allow thé appeal, set asidé-the "judgment: öf the learned Jüdge 
and restore the order of the learned Subefdinate Judge. The appellants will have 
their costs in this appeal. — 


RMoeutta 2o c darem À ute us Appeal allowed. 


* 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. + 
Present :—Mnr: -P. V. RAJAMANNAR, Chief Justice. 


Corporation of Madras by Commissioner |, .. Petilioner* 
B. D. Kothandapani Chetty `.. Respondent. 


~ Limitation Act (IX of 1908), Schedule I; Articles 36 and 49—Suit by a Municipality for damages caused to 
ts lamp-post by the negligent driving of defendant's lorry—Limitation for. 

A suit by a Municipality for recovery of damages caused to one of its lamp-posts by the defendant's 
lorry will be governed by Article 36 of Schedule I of the Limitation Act and the suit should be instituted 
within two years of the misfeasance taking place. To such cases Article 49 of the Limitation Act has 
no application as that Article applies only to cases of moveable property which was in the possession 
of some third party. Article 36 is a general article relating to suits for compensation in tort. 


.Essoo Bhayaji v. The Steamship ‘ Savitri’, (1886) I.L.R. r1 Bom. 133, (1886) and Sivachidambara 
-Mudaliar v. Kamatchi Ammal, (1903) 19 M.L.J. 498 : L.L.R. 33 Mad. 71, followed. 
Sithambaram Chetty v. U Kha Gyi, (1912) 17 I.C. go6, differed. 


. Petition under section 25 of Act IX. of 1887 praying the High Court to revise 
‘the decree of the Court of the Small Causes, Madras (Full Bench) dated 2nd Decem- 
‘ber, 1955, and passed in N.T.A. No. 249 of 1955, preferred against the decree of 
ithe Small Cause Court, Madras, in S.C.S. No. 5924 of 1953. 


Messrs. John and Row and. T. Chengalvaroyan, for Petitioner. 
K. Srinivasan and K. Shanmugham, for Respondent. 
The Court delivered the following 


Jupement.—This Civil Revision Petition raises a question of limitation which is 
: mot directly covered by authority.. It arises out of a suit filed in the Court of Small 
‘Causes at Madras by the Corporation of Madras, the petitioner before me, against the 
respondent for the recovery of a sum of Rs. 248 representing the cost of a lamp-post 
"which had been damaged by the defendant's lorry on the 4th November, 1950. The 
:suit was filed on 1st August, 1953. One of the pleas raised by the defendant was 
‘that the suit was barred by limitation because it had not been brought within two 
years from the date on which the damage was caused, under Article 36 of the I 
‘Schedule to the Indian Limitation Act. It was contented on behalf of the Corpora- 
tion that Article 36 did not apply but Article 49 was applicable to the case and the 
-suit was in time, having been filed within three years of the date of the injury. The 
learned Judge of the Court of Small Causes who tried the suit held that Article 49 
"was applicable and therefore the suit was in time. He decreed the suit for Rs. 
234-10-3 and proportionate costs. There was an application for a New Trial filed 
by the defendant. The New Trial application was allowed by the two learned 
„Judges who heard it on the ground that the suit was barred by time. In the opinion 
of the, learned Judges, Article 36 applied. In the result the suit was dismissed. 
Hence this Civil Revision Petition filed by the Corporation. 


art > 


Article 36 runs thus : 
For compensation for any mal- Two years = When the malfeasance, misfeasance, 

ifeasance, misfeasance or non- or nonfeasance takes place, 

.feasance independent of contract 

.and not herein specially provided 

‘for. 


"This article has generally been understood as the article dealing with suits for com- 
pensation for torts committed by the defendant. Undoubtedly the present suit is 
founded on a tort committed by the defendant, namely, causing damage to the 


.plaintiff'S8 property... suolo zs noms e te eh 
iz e 
* Civil Revision Petition No. 342 of 1956. o 41h ‘April, 1958 
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Article 49 is in these terms ; 


For other specific movable pro- Three years .. "When the property is wrongfully 
perty or for compensation for wrong- taken or injured, or when the 
fully taking or in juring or wrong- detainer’s possession becomes un- 
fully detaining the same. lawful. 


This article is in the nature of a residuary article and has to be read with Article 48 
which provides for recovery of specific movable property lost or acquired by theft 
or dishonest misappropriation or conversion or for compensation for wrongfully 
taking or detaining the same. There can be no doubt that if Article 49 applied, 
Article 36 will not apply because it expressly excludes cases which have been special- 
ly provided for. The question for decision therefore is whether Article 49 has appli- 
cation to the present case. Having referred to decided cases dealing with Article 
49 and after giving the matter my full consideration I have come to the conclusion 
that Article 49 has no application to the present case. The language of the first 
column of the article was discussed in a very early decision of the Bombay High Court 
in Essoo Bhayaji v. The Steamship ‘ Savitri ’™?. It was there held by Farran, J., that a 
suit to recover damages for the loss of a ship caused by collision at sea is an action of 
tort founded upon the negligence of the defendant or his servantsin the management 
of his vessel and must be brought within two years under the provisions of Article 36. 
It was contended before the learned Judge that Article 49 would apply ; but that 
contention was rejected. Construing the language of the first clause, the learned 
Judge thought that Article 49 applied only in respect of movable property which. 
was in the possession of some third party. With respect Iam in entire agreement 
with this construction of Article 49. In Sithambaram Chetty v. U. Kha Gyi?, a Divi- 
sion Bench of the Lower Burma Chief Court dissented from this view. But I am . 
not impressed with the reasoning of the learned Judges in that case. 


There are decisions which support the view that Article 36 applies to a case. 
like the present. In Sivachidambara Mudaliar v. Kamatchi Ammal*, it was held that a 
suit for possession brought by the mortgagor for a damage which occurred to the 
mortgaged property in the possession of the mortgagee was held to be governed by 
this article. The tort consisted in the cutting away of certain trees on the mortgaged 
land. The learned Judges took the view that Article 36 is a general article relating 
to suits for compensation in tort. In Albert Bonnan v. Imperial Tobacco Co. (India), Ltd.*, 
a suit was brought for damage caused by the detention of certion goods belonging. 
to the plaintiff with the customs authority on account of false representations made 
by the defendant. It was held that Article 36 applied. In Maya Ram v. Municipal’ 
Committee, Lahore*, Article 36 was applied to a suit by a private owner against the- 
Municipal Committee, Lahore, for recovery of damages for the loss sustained by the. 
plaintiff by the breaking down of connection pipes, etc., attached to the. 
subterranean system .of water supply. : 


In my view the decision of the learned Judges who heard the New Trial applica- 
tion was right and the suit was barred. The Civil Revision Petition is therefore 
dismissed with costs. - ` 


R.M: 2 Petition dismissed. 


* £5 1 
e 
4.7 (1886) LL.R. 1i Bom. 193. 7C 7 73 (1926) 30 C.W.N. 465. — 
2. (1912) 17 I.G. gc6. -5. ALR. 1929 Lah. 730. 
3. (1909) 19 M.L.J. 498 : LL.R. 33 Mad. 71. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice RAMA- 

CHANDRA AYYAR, = , : 

N. Devasahayam 5 po? 2 : i i zs Appellant* 
State of Madras by Secretary, Homé' Department and A 
others. O Bh Ra ae Respondents. "E 
Constitution of India, 1950, Article 311 (2)—Applies only if reduction in rank is inflicted asa punishment— 
Loss of seniority resulting from readjustment and refixing of seniority —If amounts to a reduction in rank. 

` Article 311 (2) of the Constitution has no application to a case where there has been no reduction 

in rank by way of, punishment. = =... . DOMUS MEE Ws 

The Article is applicable only when any of the punishments mentioned-therein, namely, dis- 
missal, remóval or reduction in-rank is inflicted on the ground of misconduct, negligence, in efficiency 
or other similar ground. ME . : De e: 

_ A mere loss of seniority, which results from a readjustment and refixing of seniority inter se bet- 
ween certain officers in service would not amount to a reduction in rank so as to attract the application 
of Article 311 (2). . 17S : : 

. Whenever the Government wanted to change the rüles'as to seniority or to refix the seniority 
with reference to a particular service on a basis different from what was adopted before, it cannot. 
be said that the persons in service likely to be affected should be given an opportüriity of being heard, 
and no principle of natural justice ‘can be said to'have been violated if such’ opportunity- was not 
given. , 7 NM DAMNA 
_ A .person who had obtained a benefit in the way of; seniority by. relaxation of rules and who- 
has been deprived ofthat benefit by.a subsequent.cancellation,of. such relaxation cannot claim -as 
of right any particular rank in his substantive cadre and least ofiall can he seek to enforce such a. 
right. mo, : Rav herr. dx ' À 

P.L. Dhingra v. Union of India, 1958 S.G.]. 217 : ALR, 1958.S.C. 36, referred. : i 

Appeal under clause 15 of the Letters Patent against the Order of the Hon'ble 
Mr. Justice Rajagopala Ayyangar, dated 12th April, ‘1957, and made in the exercise 
of the Special Original Jurisdiction..of the High Court in W.P. No. 487 -of 
1956 presented under Article 226 of the Constitution of India to issue a writ of ` 
certiorari -calling for the records from the Secretary to Government of Madras, 
Home Department, relating to G:O.- Ms. No. 1008, dated 31st March, 1956 ànd.set 
aside the said order, dated 31st March, 1956, and made therein in so far as it relates: 
to the petitioner herein. ` ` 

R. M. Seshadri, for Appellant. 

“The Advocate-General V. K. Tiruvenkatachari and the Additional Government. 
Pleader (K. Veeraswami) for 1st Respondent. : 

S. Mohan Kumaramangalam and K. V. Sankaran, for Respondents 2 to 5. 


‘The Order of the .Court^was pronounced by . - Ls 
- Rajamannar, 'G.j.—Ihis is an appeal under-clause' 15 of the ‘Letters Patent. 
against the Judgment of Rajagopala Ayyangar, J., in W.P. No. 487 of 1956 filed- 
under Article, 226: of the Constitution by the appellant for the issue of a writ of 
certiorari or other appropriate writ or direction to set aside the order of the Govern- 
ment of Madras, G.O. Ms..No. 1008 (Home), dated 31st March, 1956 and to pass. 
such further orders as this Court may deem fit to pass in the circumstances of the 
. case. The petition was filed in the following circumstances :— . f 


The appellant as well as certain others were appointed by ' the’ Government 
of Madras as.Assistant Commandants, Special Armed Police, Madras, in 1948. 
Their services were utilised during the “ Hyderabad action” and thereafter in 
connection with the restoration of law and order in Hyderabad. When normal 
conditions were restored the Government of "Madras passed an order G.O. Ms. 


* W.A. No. 74 of 1957. ^^ Det c VE < ^» and May, 1958. 7 
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No. 4242 (Home Department), dated 28th September, 1950, in and by which they 
appointed certain persons including the appellant who had been serving in the 
Special Armed Police, Madras, to posts in the Madras Police Service. The material 
portion of the order is follows :— 


Under the rule published in the Public (Services) Department Notification No. 16, dated 26th 
January, 1950 at page 272 of Part I of Fort St. George Gazette, dated 7th February, 1950. His Excel- 
lency the Governor of Madras hereby relaxes all the relevant provisions of the Madras Police Service 
Rules in favour of the following Assistant Commandants of the Special Armed Police and Home Guard 
Commandants and appoints them as Deputy Superintendents of Police on probation: — 


7$. No. Name. Post now held, 
1 Sri N. Devasahayam .. Asst. Commandant, Special Armed Police. 
2 Sri B. Ratnakar Rai os Do. 2 
3 Sri N. Venkataramana Reddy .. Commandant, Home Guards. 
4 Sri K. Sreekumara Menon ES Do. 
5 Sri K. Ramakrishna Chetty .. Asst. Gommandant, Special Armed Police. - 
6 Sri C. Ragavendra Rao Be Do. 
7 Sri Dayashankar .. Commandant, Home Guards.. 
8 Sri P. Vijayan. -. Asst. Commandant, Special Armed Police, 
g Sri D. Krishnan Do. 


. 2. ‘The appointments have been made on the results of a selection held by the Madras Public 
Service Commission. The seniority of the candidates inter se will be according to the order in which 
their names are mentioned in paragraph 1 above.. 

3. His Excellency the Governor relaxes Fundamental Rule 31-A and directs that the pay of 
the nine candidates should be fixed with effect from the date of their appointment in the Madras 
Police Service inclusive of the period of training in the minimum of the time-scale of pay applicable 
to Deputy Superintendents of Police and that the difference between the pay so fixed and the pay 
now drawn by them as Assistant Commandants in the Special Armed Police or Home Guard Com- 
mandants as the case may be should be granted as personal pay to be absorbed in the future incre- 
ments. His Excellency the Governor also directs that the candidates should be allowed to count 
their service in the Special Armed Police or the Home Guards as the case may be for purposes of 
increments and seniority in the Madras Police service. i do 


* * * * * * * 
6. The following notification will be published in the Fort St. George Gazette >— 
E Notification. 


His Excellency the Governor of Madras hereby appoints Sri N. Devasahayam, Sri B. Ratnakar, 
Sri M. Venkataramana Reddy, Sri K. Sreekumara Menon, Sri K. Ramakrishna Chetty, Sri C. Raga- 
vendra Rao, Sri S. Dayashankar, Sri P. Vijayan and Sri D. Krishnan as Deputy Superintendents 
.of Police on probation ”. s 
The appellant's name is first in the list. In accordance with the said order the 
appellant was assigned a proper place in the Madras Police list. After an elapse 
of more than five years the Government of Madras passed another order, G.O. 
Ms. No. 1008 (Home Department) dated the grst March, 1956. As the writ 
petition was filed on, quash this order, it is necessary to quote it in full. It runs 
thus :— 

OnnzR.—In G.O. Ms. No. 4242, Home, dated 28th September, 1950, the Government relaxed 
all relevant provisions of the Madras Police Service Rules in favour of the following nine Special 
Armed Police Assistant Commandants, Home Guard Commandants and appointed them as Deputy 
Superintendents of Police on probation. - 


S. No. Name. Post held prior to appoint as Deputy 
Superintendent of Police. 

x Sri N. Devasahayam .. Asst. Commandant, Spelcial Armed Police. 
2 Sri B. Ratnakar Rai $t oe Do. ` 
3 Sri N. Venkataramana Reddy .. Commandant, Home Guards. 
4 Sri K. Sreckumara Menon se Do. 
5 Sri K. Ramakrishna Chetty .. Asst. Commandant, Special Armed Police. 
6 Sri C. Ragavendra Rao Vx Do. 

- 4. Sri S. Dayashankar .. Commandant, Home Guards. 
8. Sri P. Vijayan .. Asst, Commandant, Special Armed Police. 
9: Sri D. Krishnan i Do. 


It was also ordered in that G.O. that the above candidates should be allowed to count their services 
in the Special Armed Police or Home Guards as the case may be for purposes of increments and’ 
seniority in the Madras Police Service. Of the ábovernine Deputy Superintendents of Police the 
following three have since been allotted to Andhra State, namely :— — ....; n ceri 


S ol. o5 
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1. Sri N. Venkataramana Reddy, 
2. Sri K. Ramakrishna Chetty, 
3. Sri C. Raghavendra Rao. 


The remaining six are in the Madras State. In pursuance of the orders fixing the seniority by 
counting past service in the Special Armed Police and Home Guards, these Deputy Superintendent 
of Police were ranked higher in the list of permanent Deputy Superintendents of Police than those 
appointed. to the service by direct recruitment during the years 1948 to 1950. 


2. Sri P. Paramaguru, Sri K. Balakrishnan, Sri C. Thangayyan, Sri S. Palanivelu and Sri K. 
Chenthamarai, Deputy Superintendents of Police appointed by direct recruitment in January, 1949 
and May, 1950 and Sri S. 'T. Tiruchitrambalam, Deputy Superintendent of Police, appointed by 
direct recruitment in January, 1949, against a war vacancy have now made representations to the 
following effect :— 


(i) that when even war service was not counted for purpose of fixation of seniority of the 
Deputy Superintendents of Police who were recruited against vacancies reserved for war service candi- 
dates there is no justification at all for allowing the temporary service in the Special Armed Police 
and Home Guards which are not governed by any service rule to so count to the detriment of regularly 
recruited candidates: 


(ii) that seniority of a person shall be determined by the date of his first appointment to such 
service class, category or grade and there is no indication in the rule that seniority could be fixed in 
any other manner and with reference to the above rule, those appointed as Deputy Superintendents 
of Police from among Home Guards and Special Armed Police should also take their seniority only 
from the date on which they were appointed to the cadres of Deputy Superintendents of Police; 


(iii) the relaxation of the rule, made in favour of the Special Armed Police and Home Guard 
‘Officers for purposes of giving them a higher seniority to the detriment of other officers regularly 
recruited is in itself not in accordance with the spirit of the rule issued in G.O. No. 400, Public (Services) 
dated 26th January, 1950, that it is against justice and equity and therefore illegal. 


The Government have carefully. considered the above representations. They observe that the 
Special Armed Police and Home Guards being striking forces had practically very little in common 
with the regular police, that they were semi-military in character and as war serive itself was not given 
any weightage for purpose of fixing seniority of those recruited to war reserved vacancies in the State 
Services including the Madras Police Service, there was no justification to count the temporary service 
in the Special Armed Police and Home Guards for purposes of determining the seniority in the Madras > 
Police Service. Further the fact that the fixation of seniority of Deputy Superintendents of Police 
appointed from among the Assistant Commandants, Special Armed Police and Commandants, Home 
Guards taking into account their temporary service in those organisations would adversely affect 
the Deputy Superintendents of Police who were appointed regularly to the service earlier by direct 
recruitment was also not specifically considered in 1950. The Government further observe that the 
fixation of seniority in the Madras Police Service on the basis of service rendered in a capacity other 
than as Deputy Superintendents of Police cannot also be justified in equity. The Government, 
therefore, now direct that orders in G.O. Ms.No. 4242, Home, dated 28th September, 1950, in so far as 
they relate to seniority of the Deputy Superintendents of Police appointed in that G.O. be cancelled 
and that the seniority—inier se of the Deputy Superintendents of Police who were recruited direct and 
those appointed from among Assistant Commandants, Special Armed Police, Home Guards Comman- 
dants be reckoned strictly in accordance with the dates of their first appointment to the Madras 
Police Service. The relative ranking already fixed in cases where appointments of two or more 
officers were ordered simultaneously should, however, continue to be mamtained. 


The Inspector-General is requested to inform the petitioners accordingly: 


** Admittedly this order was passed without notice to the appellant and without hearing him. 
The appellant stated that he was most materially injured by the said order as it destroyed substantially 
the prospects of his promotion. The appellant by reason of that order lost his rank by nearly fifteen 
places and there was every likelihood of the appellant not having any chance of promotion during his. 
entire career. In the affidavit filed by him in support of his petition the petitioner (appellant) attacked 
the order of the Government on the merits. He submitted that the Government were erroneous in 
certain observations made by them. He prayed in the circumstances that this Court may be pleased 
to set aside the said order as “ illegal, invalid and inoperative as it brings about a reduction in rank, 
_ inflicts a penalty although not so called, deprives the petitioner of a right which accrued and became 
vested more than five years ago and alters conditions or terms on the basis of which his appointment 
was made.” 
In the counter-affidavit filed on behalf of the State the correctness and equitable 
nature of the order in question was maintained. It was further stated that the 
question whether service in the Special Armed Police or Home Guards can be 
counted for seniority when they were recruited into the police service was essentially 
one of policy and it was to be decided by the Government with reference to the 


character of the work in the Special Armed Police or Home Guards and the manner 
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in which it would affect persons already in the parent service. On the question 
of legality of the procedure it was stated that Article 311 of the Constitution would 
not apply to the case as there had been no reduction in the rank of the appellant 
as Deputy Superintendent of Police and what had been done was only refixation 
of the petitioners’ place in the rank of the Deputy Superintendents of Police and that 
the question of fixing seniority inter se between officers in services is purely an 
administrative matter and that it was not the practice of the Government in issuing 
general instruction relating to fixation of seniority to issue notice to all the officers. 
‘On an application filed by them, some of the officers who had benefited by the 
order sought to be quashed in the matter of seniority were added as respondents 
to the writ petition. In an affidavit filed by the appellant in the said application 
for impleading of parties he referred to an order of the Government passed subse- 
‘quent to the filing of the writ petition, namely, G.O. Ms. No. 1495 (Home Depart- 
ment), dated 18th May, 1956. As reliance was placed on this order by the learned 
counsel for the appellant during the course of his arguments it is useful to set out . 
its terms :— ; 


“The Government accept the proposal of the Inspector-General of Police, and direct :— 


(i) that the service in the Special Armed Police which was actually rendered by those Special 
Armed Police personnel who were discharged for want of vacancies as a result of the disbandment 
of the force ordered in G.O. Ms. No. 3101, Home, dated 25th August, 1952, and later reappointed 
in the Special Armed Police, Malabar Special Police, or the District Police should be recognised; 


(ii) that the total service of such personnel should be reduced by the period of break in service; 


(iii) that the rule issued in G.O. Ms. No. 920, Home, dated 19th March,1953, should be allowed 
to stand so as to enable the Special Armed Police personnel concerned to take seniority with reference 
to the date of first appointment to the respective categories on reappointment in the Special Armed 
Police, Malabar Police, and District Police as the case may be”. 


The appellant's petition was heard by Rajagopala Ayyangar, J., along with 
three other petitions because they raised common questions relating to seniority 
in the State services. The learned Judge held that Article 311 (2) of the Consti- 
tution could only be attracted to a case when there has been a reduction in rank as 
punishment inflicted on account of some conduct of the officer and would not 
apply to a case where there has been a loss of seniority by readjustment. There 
was, therefore, no violation of the provisions of Article 311 (2) of the Constitution. 
The learned Judge further held that a mere violation of a statutory rule in relation to 
conditions of service, assuming there was such a violation, cannot give rise to a claim 
for redress by the issue of prerogative writ. The learned Judge did not deal with 
-merits of the order of the Government that is to say, whether the order of the Govern- 
ment was just and equitable obviously because it would not be open to this Court 
in a petition filed under Article 226 of the Constitution to decide whether the order 
of the Government is erroneous or inequitable. The learned Judge, therefore, 
dismissed the appellant’s petition and hence this appeal. i 


- Mr. R. M. Seshadri, learned counsel for the appellant, contended that Article 
311 (2) of the Constitution applied to the case of the appellant. He relied strongly 
on the observations of the learned Chief Justice of India is a recent decision of the 
Supreme Court in P. L. Dhingra v. Union of India}. Several passages from the 
judgment of the majority delivered by the learned Chief Justice were extensively 
read before us, special emphasis being laid on particular passages by Mr. Seshadri 
and the learned Advocate-General. The argument in brief of Mr. Seshadri was 
that the very fact that the appellant had lost his place in the list of seniority amounted 
in law to a reduction in rank by way of punishment and, therefore, Article 311 (2) 
of the Constitution would apply. Before dealing with the passages relied on by the 
learned counsel it is essential to bear in mind the facts of the case before the Supreme 
Court and the actual decision of the Court. If this is not borne in mind there is 
the-danger of reading certain passages ofthe judgment torn out of their context 
in' such a way as was never contemplated by the learned Chief Justice. 
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The facts of that case were shortly as follows : i E 

One Parshotam Lal Dliingra joined the railway service assign aller in 1924. 
Eventually he was promoted as Chief Controller in 1950. His post was in Class 
IIl service. . On 31st March, .1951, seven candidates including Dhingra appeared 
before a selection board constituted for the purpose of selecting a candidate for the 
post of Assistant Superintendent, Railway Telegraphs, which was a gazetted post 
in Class II Officers’ cadre.- Dhingra was selected out of the seven candidates for 
this post. On 2nd July, 1951, he was appointed to officiate in Class II services 
as Assistant Superintendent, Railway 'Telegraphs, Headquarters Office, vice 
Mr. Sahu Ram whose term of temporary re-employment expired on the afternoon 
of grd July, 1951. Dhingra joined his new post on grd July, 1951. Subsequently 
it appears that some adverse remarks were made against him in his confidential 
report by his superior officer. Eventually the General Manager made the following 
remarks ori his file : 


“I am disappointed to read these reports. He should revert as a subordinate tili he makes good 
the shortcomings noticed in this chance of his as an officer”. 


On 19th August, 1953, by an order ofthe General Manager one B. N. Chopra 
was appointed to officiate in Class II service as Assistant Signal and Telecommuni- 
cation Engineer vice Dhingra who on relief reverted to Class III appointment. 
Thereupon Dhingra filed a petition under Article 226 of the Constitution to quash 
the said order. The main ground on which the writ was sought was that the 
procedure contemplated in Article 311 (2) of the Constitution had not been followed 
and that he had been reduced in rank without being given an opportunity of show- 
ing cause against the action proposed to be taken in regard to him. The question. 
which fell for decision was whether the order passed by the General Manager on 
17th August, 1953, amounted to.a reduction in rank within the meaning of Article 
311 (2) of the Constitution for if it did then the order must be held to be invalid 
as the requirements of that article had admittedly not been complied with. It was. 
held by the Supreme Court by a majority, Bose, J. dissenting, that as Dhingra was 
appointed to a higher post on an officiating basis he had no right to continue in 
that post and therefore his reversion did not operate as forfeiture of any right and 
could not be described as reduction in rank by way of punishment and that the 
provisions of Article 311 (2) of the Constitution were not, therefore, attracted 
to the case. The concluding portion of the judgment pf the learned Chief Justice 
runs thus : _ ae 

* Applying the principles discussed above it is quite clear that the petitioner before us was 
appointed to the’ higher post on an officiating basis, that is to say, he was appointed to officiate in 


that post which according to the Indian Railway Code, Rule 2003 (19) corresponding to Funda- 
mental Rule 9 (19) means that he was appointed only to perform the duties of that post.” 


“He had no right to continue in that post and under the general law the implied term of such 
appointment was that it was terminable at any time on reasonable notice by the Government and, 
therefore, his reduction did not operate as a forfeiture of any right and could not be described as 
reduction in rank by way of punishment. Nor did this reduction under Note 1 to Rule 1702 amount 
to his dismissal or removal: Further, itis quite clear from the ordets passed by the General 
Manager that it did not entail the forfeiture of his chances of future promotion or affect his seniority 
in his substantive post. In these circumstances there is no escape from the conclusion that the peti- 
tioner was not reduced in rank by way of punishment and therefore the provisions, of Article 311 (2) 
do not come into play at all. In this view of the matter, the petitioner cannot.complain tbat the 
requirements of Article 311 (2)were not complied with for those requirements never applied to him." 


. What was decided in that case is this: If an officer serving in Class III is appoin- 
ted temporarily to officiate in a post in Class II until further orders and not for 
any fixed period a subsequent order reverting him. to his. previous substantive 
post in Class III is not a reduction in rank by way of punishment. . In understanding 
properly the passages in the judgment of the learned Chief Justice, which were 
relied on by Mr. Seshadri one important fact should not:be overlooked. The 
reason for reverting Dhingra to his substantive post was. his inefficiency and short-. 
comings. In the opening paragraphs of the learned Chief Justice’s judgment this 
is referred to pointedly. The remarks of the General Manager which are quoted 
by his Lordship, namely,”  : ny gee 
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“He should revert as a subordinate till he makes good the shortcomings noticed in this chance 
of his as an officer ", leave no room for doubt in this matter. Now the question before the Court 
was whether for his shortcomings he was punished by being reverted to his substantive post. "There 
was in one sense a reduction in rank because he was officiating in a higher post and was reverted to 
his substantive lower post. But he had no right to continue in the officiating post and in the words. 
ofthe learned Chief Justice: “If, however, he has no right to the particular rank, his reduction from, 
an officiating higher rank to his substantive lower rank will not ordinarily be a punishment." 
Immediately the learned Chief Justice goes on to say that there may be an 
order of reduction which may be in the nature of punishment. That would be so 
if it is not a mere reduction but there are also penal consequences like forfeiture 
of his pay or allowances or loss of his seniority in his substantive rank or stoppage 
or postponement of his future chances of promotion. In the very case before 
the Supreme Court if Dhingra had not been merely reverted to his substantive post. 
in Class III but his seniority had been affected by placing him, say, ten places lower 
than the place which he occupied in the list of seniority in his substantive post then. 
undoubtedly it would have been a case of punishment and Article 311 (2) of the 
Constitution would at once be attracted. The ratio decidendi of this decision appears to- 
us to be only this, that the reversion of an officer officiating in a higher grade to his 
substantive post in the lower grade is fer se not a punishment though the motive for 
such reversion may be misconduct, negligence, inefficiency or other disqualification.. 

. In our opinion neither the decision of the Supreme Court in Dhingra’s case}, 
nor any of the passages in the judgment of My Lord the Chief Justice has any appli- 
cation to the facts of the present case. Neither can support the contention that: 
a mere loss of seniority which results from a readjustment and refixing of seniority 
inter se between certain officers in a service would amount to a reduction in rank 
so as to attract the application of Article 311 (2) of the Constitution. If, for instance, 
as a consequence of the re-organisation of the States certain officers who had been. 
serving in an adjoining State are allotted to a particular State and such officers are- 
placed above the officers already serving in a particular cadre in that State thus. 
affecting their seniority and chances of promotion it cannot be said that there has. 
been a reduction in rank so as to attract the operation of Article 311 (2) of the 
Constitution. Indeed it will be ridiculous to follow the procedure laid down in. 
that provision. 

In the case before us there has been no reduction in rank due to any alleged 
act or.misconduct on the part of the officer for which he was penalised. It is. 
entirely due to extraneous cipcumstances unconnected with his conduct. An officer 
may .lose his seniority owing to the revision of the seniority rules or because, as for 
instance just mentioned, another officer is transferred to the cadre in which he is, 
from elsewhere and placed above him. It may be that owing to revision of the 
rules the status of a post held by an officer might be reduced or by the creation of a 
higher grade. In all such cases there is no reduction in rank of a penal nature. 
Therefore Article 311 (2) of the Constitution can have no application to those cases.. 


Article 311 (2) provides that before a civil servant is reduced in rank, he should , 
be given a reasonable opportunity of showing ‘cause against the action proposed to- 
be taken in regard to him. This language is singularly inappropriate to the case 
of a person like the appellant. There was no question at any time of any action 
proposed to be taken in regard to him personally for any act done by him or for' 
any conduct on his part. In 1950, certain rules of the Madras Police Service were: 
relaxed by the Government in the case of the appellant and certain other persons. 
who had been serving in the Special Armed Police and Home Guards. In 1956, the 
Government cancelled their order of 1950 because of the legal and equitable consi-- 
derations and they directed that the seniority inter se of the Deputy Superintendents. 
of Police who were recruited direct and those appointed from among Assistant. 
Commandants, Special Armed Police and Home Guards should be reckoned’ 
strictly in accordance with the dates of their first appointment to the Madras Police 
Service. As a result of this general order which directed refixing of seniority the 
appellant lost the seniority. which he enjoytd under the Government Order of 1950. 
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We have no hesitation in holding that Arade git (2) was never intended to: apply 
^to such a case as this. ? 


1 


The following passages. in the. UM of the and Chief Justice were 
strongly relied on by Mr. Seshadri, learned counsel for the appellant :— 


“Shortly put, the principle is that when a servant has a right toa post or to a rank, either under 
the terms of the contract of employment express or implied or under the rules governing the condi- 
tions of his service, the termination of the service of such a servant or his reduction to a lower post 
is by itself and prima facie a punishment for it operates as a forfeiture of bis right to hold that post 
or that rank and to get the emoluments and other benefits attached thereto”. 


“A reduction in rank likewise may be by way of punishment or it may be an innocuous thing. 
If the Government servant has right-to particular rank, then the very reduction from that rank will 
operate as a penalty, for, he will then lose the emoluments and privileges of that rank. If, however, 
he has no right to the particular rank, his reduction from an officiating higher rank to his substan- 
tive lower will ordinarily be a punishment. The real test for determining whether the reduction in 
such cases is or is not by way of punishment is to find out if the order for the reduction also visists the 
servant with any penal consequence. ‘Thus if the order entails or provides for the forfeiture of his 
pay or allowances or the loss‘of his seniority in his substantive rank or the stoppage or postponement 
of his future chances of promotion than that circumstance may indicate that although in form the 
Government had purported to exercise its right to terminate the employment or to reduce the ser; 
vant to a lower rank under the terms of the contract of employment or under the rules, in truth and 
reality the Government has terminated the employment as and by way of penalty. The use of the 
expression “terminate, or discharge" is not conclusive, In spite of the use of such innocuous expres- 
sions, the Court has to apply the two tests mentioned above, namely, (1) whether the servant had a 
right to the post or the rank or (2) whether he has been visited with evil consequences of the kind 
hereinbefore referred to ? If the case satisfies either of the two tests then it must be held that the 
servant has been punished and the termination ofhis service must be taken as a dismissal or removal 
from service or the reversion to his substantive rank must be regarded as a reduction in rank and if 
the requirement of the rules and Article 311 which give protection to Government servants have 
not been complied with, the termination of the service or the reduction in rank must be held to be 
wrongful and in violation of the: constitutional right of the servant. ae 


The contention of Mr. Seshadri based on these passages was that what dictt 
Article 311 (2) is an order of the Government which visits the servant with penal 
consequences. If there are such consequences as for example, loss of seniority, 

in his substantive rank then per se it would be a case of punishment. The impli- 
cation of this argument was that if by an order of the Government an officer loses 
his seniority it does not matter why or in what circumstances the order was passed. 

It may have nothing to do with any allegation of misconduct or negligence, in-: 
efficiency or other disqualification. In the present Case Mr. Seshadri concedes 
that there was no charge of misconduct or any other similar charge against the. 
appellant but this does not prevent the application of Article 311 (2) because by. 
reason of the Government Order of 1956 the appellant has come down in his rank 
with the consequent postpone of his future chances of promotion. So the 
argument ran, 


We are unable to agree with this contention. Before Dhingra's case! there is: 
a catena of decisions both of.the High Courts and of the Supreme Court in which 
it has been laid down that Article 311 (2) of the Constitution has application only- 
when any of the punishments mentioned therein, namely, dismissal, removal or 
reduction in rank is inflicted on an officer on the "ground of his misconduct, negli-' 
gence, inefficiency or other similar ground. In Amalendu v. Kailash L. Behari. 
Mathur,? Bose, J., summed up the result of many previous decisions thus :— > _, 

“It has been held by this Gourt as also by the other High Courts that the words “ divisa; 
removal and reduction in rank” in Article 311 (2) of the Constitution have a technical meaning, 
and it is only when an employee is dismissed, removed or reduced in rank for misconduct or some, 
fault on the part of the employee that Article 311 (2) of the Constitution is attracted." z 
In Rabindra v. General Manager, Eastern. Railway?, Chakravarti, C.]., Ed ; 
fully the meaning to be attached to the words “ dismissed " or *' removed ” 

“ reduced in rank” and observed at page 864. :— 
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“ There can be no doubt that Article 311 is concerned only with disciplinary action of certain 
graver varieties that may be taken against civil servants of the Union or a State. It contemplates 
punishment and lays down what authority shall be competent to impose it and what opportunities 
the civil servant intended to be punished, must have to defend himself against the proposed, penalty. 
The Article has no concern with any action which may be taken in the normal course, conformably 
to the nature of the terms of an employment and which does not partake of the nature of the punish 
ment. The words of the Article are “dismissed or removed or reduced in tank". ‘The penal charac- 
ter of the action described by the first two words is patent and the last words “reduced in rank” also 
contemplate only such reduction as amounts to a penalty. 'These words are obviously linked with 
the third category of the penalties set out in Rule 49 of the Civil Services (Classification, Control 
and Appeal) Rules and the fifth category of those set out in Rule 1702 of the Railway Establishment 
Code, both expressed in the same language : ‘reduction to a lower post or time-scale or to a lower 
stage in a time-scale'."* 


The Supreme Court in Shyam Lal v. The State of Uttar Pradesh and the Union of 
India! examined the provisions of Article 311 (2) from a historical perspective. 
The judgment of the Court was delivered by Das, J., as he then was. The case related 
to the compulsory retirement of an officer under the Civil Services (Classification, 
Control and Appeal) Rules. ` It was held that it did not amount to * dismissal or 
removal’ from service within the meaning of Article 311 (2) of the Constitution. 
In the course of the judgment, Das, J., observed : 

** There can be no doubt that removal—I am using the term synonymously with dismissal— 
generally implies that the officer is regarded as in some manner blau word or deficient, that is to 
say, that he has been guilty of some misconduct or is lacking in ability or capacity or the will to dis- 
charge his duties as he should do. The action or removal taken against him in such circumstances 
is thus founded and justified on some ground personal to the officer. Such grounds, therefore, involves 
the levelling of some imputation or charge against the officer which may conceivably be controverted . 
or explained by the officer. There is no such element of charge or imputation in the case of com- 
pulsory retirement”. 


In an earlier decision, Satish Chandra Anand v. The Union of India?, the Supreme 
Court had traced the origin of the three categories of * dismissal, removal and reduc- 
tion in rank’ in Rule 49 of the Civil Services (Classification, Control and Appeal) 
Rules relating to conduct and discipline which sets out the various penalties to 
which a member of the services can be subjected for indiscipline and misconduct. 
They are seven in number and include, censure, suspension, reduction in rank, 
removal from service and dismissal from service. The Government of India Act, 
1935, selected only two of these possible penalties as serious enough to merit statu- 
tory safeguards, namely, reduction in rank and dismissal from service. The Consti- 
stution has added a third to the list, namely, removal. 


In Dhingra’s case? itself the learned Chief Justice has referred in great detail 
to the Civil Services (Classification, Control and Appeal) Rules and the provisions 
in the successive Government of India Acts and arrived at the following conclusion : 


“The net result is that itis orly in these cases where the Government intends to inflict those 
three forms of punishment that the Government servant must be given a reasonable opportunity of 
showing cause against the action proposed to be taken in regard to him. It follows, therefore, that if 
the termination of service is sought to be brought about otherwise then by way of punishment then 
the Government servant whose service is so terminated cannot claim the protection of Article 311 
(2) and the decisions cited before us and referrdd to above in so far as they ay down that principle, 
must be held to be rightly decided.” 


In a recent case Khem Chand v; Union of India*, the learned Chief Justice again 
‘construed Article 311 (2) in a like manner. Indeed the learned Chief Justice 
refers to Dhingra’s case? and says: , 

* As has been explained by this Court in Parshoitam Lal Dhingra’s Gase? the expressions * dis- 
missed,’ ‘ removed’ and ‘reduced in rank’ are technical words taken from the service rules where 
they are used to denote the three major categories of punishment." 
recency 

1. (1954) S.C.]. 493 : (1954) 1 M.LJ. 730: 3. 1958 S.C.J. 217 : A.E.R. 195 S.C. 368. 
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2. (1953) S.G.R. 655: (1953) S.C.J. 323 169: (1958) 1 An.W.R.: (S.C. 169: ALR, 
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We are, therefore, unable to accept the argument of Mr. Seshadri that the 
learned Chief Justice in Dhingra’s case} intended to lay down anything contrary 
to the well-established construction of Article 311 (2). All that was decided in that 
‘case was that there could be no reduction in rank within the meaning of Article 
311 (2) when an officer holding temporarily an officiating higher post is reverted 
ito his permanent substantive post. We are clearly of opinion that Article 311 (2) 
-has no application to the case before us where there has been no reduction in rank 
by way of punishment on any ground personal to the appellant. . 

Mr. Seshadri in passing contended that even apart from Article 311 (2) of the 
‘Constitution the appellant was entitled to be heard before the impugned order was 
‘passed and that failure to give notice to him and to hear him is a violation of the 
‘principles of natural justice and, therefore, the said order of the Government was 
ibad. The Government in passing the order in question was not in any sense exer- 
-cising judicial functions. The order was a mere ratification of seniority on what 
they considered to be just and equitable grounds. It was in a sense a matter of 
policy of the Government. No authority was cited to us that, whenever, the Govern- . 
‘ment wanted to change the rules as to seniority or whenever they propose to refix 
‘seniority with reference to a particular service on a basis different from what was 
adopted before, persons in service likely to be affected should be given an oppor- 
‘tunity of being heard. -There is no substance in this contention. i 

Finally Mr. Seshadri raised a new point, namely, that there was a contravention . 
of Article 14 of the Constitution. He admitted that this point was not pressed 
before Rajagopala Ayyangar, J. and that the learned Judge’s judgment does not 
deal with it. The contention is based on the provisions of G.O. Ms. No. 1496, 
(Home Department), dated 18th May, 1956, passed subsequent to the filing of the 
"writ petition from which this appeal arises, the terms of which we have already 
set out earlier on this judgment. The argument was that under that Government 
Order, members of the Special Armed Police who had been discharged for want of 
vacancies as a result of the disbandment of the force and after a break in service 
had been re-appointed in the Special Armed Police or other branches of the police 
service were allowed to take seniority with reference to the date of the first appoint- 
ment to the respective categories on re-appointment in the Special Armed Police, 
Malabar Police and District Police as the case may be, whereas persons like the 
appellant who had an unbroken length of service have not been given the advan- 
tage of seniority. Therefore, Mr. Seshadri urged that the Government was guilty 
-of discrimination. We cannot accept this contention. In the first place the order 
‘sought to be relied on was passed after the Government Order impugned in this 
appeal. It was not as if by the same order the Government dealt with one set of 
‘persons more favourably than with another set of persons. 

Secondly, if Mr. Seshadri is right in saying that the principle underlying the 
later G.O. Ms. No. 1496 (Home Department), dated 18th May, 1956, if applied to 
the appellant, would give him the relief which he wants, there 1s nothing to prevent 
the appellant from approaching the Government and convincing them that in fair- 
ness and equity the appellant would be entitled to the benefit of that principle. : 
"Mr. Seshadri towards the end of his arguments intimated that we need not. pro- 
nounce finally on this question. We shall, therefore, not deal further with it. 2 

Once a civil servant is unable to invoké the provisions of Article 311 (1) or (2) 
-of the Constitution in his aid there is no other provision under which he can challenge- 
the validity of the order of the Government which might adversely affect his official - 
career. .It is unnecessary to deal with a hypothetical case in which an officer. 
‘without any ostensible reason and with no rule to support the section is reduced ' 
in rank or with a case in which mala fides‘on the part of the Government is alleged 
nd proved. This is a simple case in which the appellant who had obtained benefit 
in the way of seniority. by:the relaxation of rules has been deprived of that benefit 
‘by a subsequent cancellation of such relaxation. The appellant cannot claim as 

^ .ofright any particular rank in his substantive cadre. Least of all can he seek to 
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enforce such a right. Vide Des Raj v. State of Punjab ; Ram Saran v. Union of India? ;. 
Amalendu v Kailas Behari Mathur3; Varadaraja v. State of Travancore-Cochin*; Raghava: 
Warrier v. State of Travancore-Cochin§ and C. P. Mary v. States. 


Rajagopala Ayyangar, F., was right in holding that the appellant was not entitled: 
to any relief sought by him. The appeal is dismissed. 


V.S. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MnR. JusricE RAJAGOPALAN AND MR. JusricE BALAKRISHNA AYYAR. 
The Estates and Agency. Co., Ltd., by Messrs. Matheson f 


Bosanquet & Co., Ltd., Coonoor .. Applicant. * 
v. , 
The Commissioner of Income-tax, Madras .. Respondent. 3 


Income-tax Act (XI of 1922), section 4-A (c)—' Income aising in the taxable territories *—Mbeaning of — 
If would include agricultural income. ; 


* Agricultural income ’ is income even though it is not' taxable under the Income-tax Act, 1922, 
if such income satisfies the definition of agricultural income in section 2 (1) of the Act. 'The concept 
of income under the Act is wider than that of the statutory concept of ‘ total income’ or ‘ taxable. 
income’. Hence in considering what constitutes ‘income arising within the taxable territories’, 
and ‘ income arising without the taxable territories ’ for purposes of section 4-A (c), there is no reason 
to restrict the meaning of the term to taxable income only. It means all income, including agricul-- 
tural income or any other kind of non-taxable income, except those that are expressly excluded by 
the sub-clause (e.g.) capital gains. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) as amended _ 
by section 92 of the Income-tax (Amendment) Act, 1939 (VII of 1939), in 
66 R.A. No. 955 (Madras) of 1953-54 on its file for decision on the following questions 
of law, viz., . 

(1) Whether the words “ income arising in the taxable territories"! in section 4-À (c) of the- 
Income-tax Áct would also include agricultural income in taxable territories, 
(ii) Whether the assessee was rightly assessed as a resident within the meaning of section 4-A (¢).- 


M. Subbaraya Aiyar and S. Padmanabhan, for Applicant. 
C. S. Ramarao Sahib, for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, 7.—The two questions that were referred to this Court for deter- 
mination were : f ] 
(1) Whether the words “ income arising in the taxable territories in section 4-A (c) of the- 

Income-tax Áct would also include agricultural income arising in taxable territories. 
(2) Whether the assessee was rightly assessed as a resident within the meaning of section 4-A (c).- 


The answer to the second of these questions depends on that to the first, and: 
what decides the first question is the interpretation of the word “income” in 
section 4-A (c) the relevant portion of which runs : 

* A company is resident in the taxable territories in any year. . . . if its income arising in 


the taxable territories in that year exceeds his income arising without the taxable territories in that: 
year, account not being taken in either case of income chargeable under the head * capital gains’ ”. 


The Departmental authorities, and the Tribunal concurring with them, held. 
that the assessee was resident and ordinarily resident in India for purposes of assess- 
ment to income-tax in the assessment year 1951-52. In computing the income 
that arose within the taxable territories in the relevant year the Tribunal took into 
account a sum of Rs. 4,40,341 which constituted agricultural income as defined by 
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section 2 (1) of the Income-tax Act. If that were ignored the taxable income that 


arose to the assessee within the taxable territories would be less than the income 
that arose to it outside the taxable territories in that year. 


In effect the learned counsel for the assessee urged that the word “income ” 
in the passage “income arising in taxable territories " should be interpreted to 
mean taxable income. The agricultural income over Rs. 4 lakhs was not taxable 
income, and it was not taxed. Neither principle nor authority justifies the accep- 
tance of that construction. "The context of section 4-A (c) does not, in our opinion, 
require us to qualify the unqualified expression “income” by the addition of the 
word “ taxable ”. 


It is not all agricultural income that is not taxable but only such income from 
agricultural sources as satisfies the definition in section 2 (1) of the Act. It should 
be obvious that even that agricultural income is income, though it is not taxable 
income. Apart from the fact that the Central Legislature has no legislative com- 
petence to tax agricultural income, it stands excluded from the statutory concept 
of total income under section 4 (3) (viii) of the Act. But agricultural income 
is not the only species of income that is not taxable. It was only on the ground 
that the agricultural income of the assessee was not taxable, that the learned counsel 
for the assessee relied to support this plea, that it should have been excluded from 
consideration in applying the statutory test imposed by section 4-A (c). 


The scheme of the Act makes it clear that the concept of income is much wider 
than that of the statutory concept of total income or that of taxable income. Fur- 
ther, it should be clear that the word “ income ” in the passage “ income arising 
in the taxable territories " should, in the context of section 4-A (c), be given the 
same meaning which should be accorded to that word in the next passage “ income 
arising without taxable territories”. Neither permits importation of the limi- 
tation of taxable income. It should also be noted that the Legislature specifically 
provided for the exclusion of capital gains in both cases. But for the statutory 
‘provision, capital gains, which has been included in the concept of income by 
‘section 2 (6-C), would have to be taken into account for purposes of section 4-A (c). 
If the Legislature had intended to exclude agricultural income or all classes of 
non-taxable income, one would have expected the Legislature to have said so. 


Learned counsel urged that the word “income” must be given the same 
meaning both in section 4-A (c) and in section 4 (1) (6) of the Act. That does not 
take us much further. Section 4 (1) (b) has to be read with section 4 (3) of the 
Act. It is the latter that specifically excludes agricultural income. 


In our opinion the conclusion reached by the Tribunal was correct. Both 
the questions are answered in the affirmative and against the assessee. The assessee 
will pay the costs of this reference. Counsel’s fee Rs. 150. 


R.M. ———— Reference answered against the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f PRESENT :—MR. Justice BALAKRISHNA AYYAR. 


S. K. Azimudeen Sahib .. Petitioner. * 
; v. 
K. V. Rangaswami Pillai z; .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a)—Landlord requiring 
premises for the business he is carrying on—CGarrying on business—What amounts to. 


In order to come within the scope of section 7 (3) (a) (iii) of the Madras Buildings (Lease and 
Rent Control) Act, 1949, 2 landlord should satisfy the following requirements, viz: (1) The building 
claimed should be non-residential; (2) on the dete of the application the landlord should be carrying 


* C.R.P, No. 93 of 1956. 7 SU. gist March, 1958. 


390 . THE MADRAS LAW JOURNAL REPORTS. 11958 


on a business ; (3) he should not be occupying another building either his own orto the possession 
of which he is entitled and (4) his claim should be bona fide. In deciding the question of bona fides 
while on the one hand a landlord cannot insist that he should be given a particular building on 
which he sets his mind, it is not open to a tenant, on the other, to say that the landlord has got 


some other building however unsatisfactory. 7 

Though the wording of the sub-section is not quite happy, the expression ‘ for the purpose of 
a business which he is carrying on’ has to be interpreted, from the context, having regard to the 
nature of the business and the transactions incidental to it. If bona fide preparations for a business 
is afoot the business may be regarded as being carried on in many cases. 

Venkataswami & Sons v. Virahadraswami, (1955) An.W.R. 695; Nataraja Achari v. Bala- 
subramaniam, (1957) 2 M.L.J. 492, referred and followed. 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the Order of the District Court of Salem, in C.R.P. No. 4 of 1955, dated 21st 
September, 1955, from the Judgment and Order of the Subordinate Judge, Salem, 
in C.M.A. No. 48 of 1954, dated 23rd April, 1955, on appeal from the Order of the 
Rent Controller, Salém, dated 4th September, 1954, in B.L.R.C. No. 130 of 1954. 


JV. S. Raghavan, for Petitioner. — . ; 


'D. Ramaswami Ayyangar and P. R. Varadarajan, for Respondent. 


The Court delivered the following 


Jupcment.—The petitioner is the owner of premises in Bazaar Street, Salem 
‘Town, in which two shops bearing Nos. 368 and 369 arelocated. These two shops 
are in the possession of the respondent. The petitioner sought to evict the res- 
pondent from the premises on the ground that he wanted them to carry on a business 
of his own. The accommodation controller dismissed the application. The appeal 
which the petitioner filed before the Subordinate Judge and the revision petition 
which he filed before the District Judge both failed. He has therefore come to this 
Court. 


The petitioner stated that he wanted the premises in order that he might 
trade in mill cloth in Salem. He also stated that he has obtained a licence for the 
purpose from the appropriate authorities. The case of the respondent was that the 
petitioner was not carrying on any business and that his application was not bona 
Jide, since he had alternative accommodation in another part of the building, access 
to which could be had from, a lane taking off from the Bazaar Road. Mr. Rama- 
swami Ayyangar, the learned advocate for the respondent, contended that as the 
petitioner has only obtained a licence for trading in cloth, he cannot be said to be 
carrying on a business, and that it is only if he is carrying on a business that he can 
call to his aid section 7 (3) (a) (iii) of Madras Act XXV of 1949. On this point 
there are three decisions : ` In Kesavan Nair v. Babu Naidui, Ramaswami, J. held 
that where a person has erected a building for a factory, shifted machinery to the 
place and applied for licence to the concerned authorities, he can be deemed to be a 
person carrying on business and that it would not be correct to say that he only 
intends to carry on business. In Nataraja Achari v. Balasubramaniam?, Panchapakesa. 
Ayyar, J. observed : 

** Tt is also settled now that carrying on a business need not necessarily mean that he has begun 
the trade vigorously ; it is enough if he had made all the preparations. Just as swimming requires 
water, carrying on business requires suitable premises. As it is clear that there are, no adequate 
premises for the respondent to carry on his grain-trade, unless he gets both the halves of these tiny 
premises it is enough for him to prove that he has got a licence for the grain-trade and has made other 
necessary preparations for carrying on the grain-trade.’’ ; T 
The question has been comprehensively examined by Viswanatha Sastri, J., 
in Venkataswami & Sons v. Virabadraswami’, He observed : i 

“The phrase ‘carrying on business’ has no fixed connotation and its meaning and effect have 


to be ascertained from the context in which it is used, the nature of the business and the transaction 
incidental to it. Ifa dealer carrying on wholesalg business in cloth has also obtained the necessary 
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license and quota for carrying on a retail business in cloth and all that remains for him is to 
remove the cloth from his wholesale shop into the retail shop and begin to sell. the cloth, he has 
started his business operations. There is no yardstick by which we can measure the range of activities 
necessary to constitute the carrying on of a business. A business may take some time for its being 
organised and set on foot as a trading venture. When companies are formed for the purpose of 


carrying on business, there is often a considerable interval of time between the formation and the 
registration of the company and the actual commencement of the business for which it was formed. 
In business as in professions, there are initial stages and periods when there is very little activity 
visible to out-siders but nevertheless, the business or profession is regarded as being carried on. 
The contention of the respondent would lead to this result that a wholesale dealer in cloth who 
wants to carry on retail. cloth business in another shop as required by the rules would have to take 
out a shop on rent for some time, stock his goods there and sell them in the rented premises before 
he can claim to get possession of his own premises for the retail business. This is hardly a' result 
which colud have been contemplated by the Legislature. If there is no bona fide preparation for 
running the business, then of. course it is open to the Court to'say that the demand for eviction is 
unjustified. .- > . . Apartofthe business of retail ‘cloth’ sale consisted in obtaining the licenses 
on payment of the requisite fee and getting the quotas and that part of the business had already been 
completed. What remained was to get a place to carry on the retail trade, carry the-.goods.to that 
place and start selling the goods. For this purpose the premises now in question were required, by 
the dealer and it cannot be said he did not require the premises for carrying on his business. 
The wording of the relevant provision is no doubt somewhat unhappy and ‘it’ would’ have been 
better if the words ‘for purposes of a business ' had been used instead of’ the words “for purposes 
of a business which he is carrying on". Evenon the language of the clause as it stands, it can 
be said that the petitioner requires his building for a business which he is carrying on.” 


With this reasoning I am in respectful agreement. 


The next point put against the petitioner-is that hé could carry on'a business 
in cloth in a portion of the premises behind these shops, to which access can: be 
had by a lane. It is contended that the petitioner, cannot pick and choose and 
insist that he should be given vacant possession of any particular property of his 
and in support of this argument reference was'made to the observations of Pancha- 
pakesa Ayyar, J., in Natesan v. Surya Bahadur Shah*. But the facts here are entirely 
different. The petitioner says he wants the premises for a retail trade in cloth ; ` 
to tell him that he should carry on the’businéss in a shop to which there is access 
only through a lane is to impose on him a handicap for which there is no justification. 


In order to come within the scope of section 7.(3) (a) (iii) it is enough if the 
landlord satisfies the following requirements: (1) The building must be non-resi- 
dentia] falling outside the scope of sub-clause (2) ; (2) on the daze of the application 
the landlord must be carrying on a business ; (3) if he is occupying another building 
which is either his own or to the possession of which he is entitled, he will be dis- 
qualified. Then there is sub-clause (e) which requires the landlord to satisfy the 
Controller that his claim is bona fide. In other words, the position is this. On the 
one hand the landlord cannot insist that he must be given a particular building 
which he has set his mind upon. On the other hand the tenant cannot say that 
the landlord has got ‘some other building however unsatisfactory it may be from the 
point of view of the landlord. - Where the landlord: makes a claim, the Controller 
will consider whether it'is bona fide and in doing so he must take into’ consideration 
all the relevant circumstances into account. The landlord cannot be compelled to 
accept that which the tenant says he can get, into. E OMM eer 


In this particular case the respondent is in possession of two shops. -I do not 
think that his insistance that the petitioner ;should occupy premises behind the. 
building to which custom cannot be readily drawn or attracted can be acquiesced 
in. He must give one of the two shops to the petitioner. Petitioner's ' counsel 
says that he would prefer No. 369. "There will be an order directing the respon- 
dent to surrender possession of No. -369 to the petitioner. Time to do so is three 
months. The petitioner will get half his costs right through. - ^ ` ge m 

R.M.- . Petition allowed. 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice PANCHAPAKESA AYYAR. 


“W. V. Kandaswami Chettiar .. Petitioner®* 
v. 
.A. A. Arunachala Mudaliar .. Respondent, 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 4—Petition for fixation of fair 
-rent by a tenant who has vacated the premises but is in arrears of rent —lf maintainable. $ 


A tenant who has vacated the building in his occupation under a landlord, but who is liable to 
-pay arrears of rent to the landlord in respect of the premises, has got a right to file an application 
*for fixation of fair rent for the premises formerly in his occupation, even though he might not be in 
- actual occupation of the same on the date of filing the application. An ex-tenant can claim the benefit 
of the Act to wipe out his arrears. 

Karnani Industrial Bank, Limited v. Satya Niranjan Shaw, (1928) 55 M.L.J. 464 : L.R. 55 LA. 344: 
ZLL.R. 56 Cal. 80 (P.C.), relied on. 

Of course an ex-tenant with no arrears to pay or excess to recover or whose claim is barred by 
Uimitation cannot file a petition for fixation of fair rent. 


Petition under section 12-B of Act XXV of 1949 as amended praying the 
‘High Court to revise the Order of the Court of Small Causes at Madras, dated 31st 
December, 1954, and made in H.R.A. No. 240 of 1954, :preferred against the 
Order of the Court of the House Rent Controller, Madras, dated 24th June, 1954, in 
.H.R.C. No. 387 of 1954. 


Subramanyam and Rajagopal, for Petitioner, 
A, A. Arunachala Mudaliar, for Respondent: 
The Court delivered the following 


JupcwENT.— This is a petition filed by one Kandasawamy Chettiar, a landlord, 

“for revising and setting aside the orders of the Rent Controller and Appellate Autho- 

rity fixing the rent of the premises leased out by him to the respondent, Arunachala 
Mudaliar, at Rs. 27-8-0 per month. The facts were briefly these : 


The petitioner, Kandaswami Chettiar, let out the suit premises No. 9, Thanda- 
-varoya Mudali Street, Triplicane, Madras, to the respondent, Arunachala Mudaliar 
.and one Kanagasabai Mudaliar for a rent of Rs. 75 per month from rst May, 1952. 
"Then he filed an eviction petition against them, H.R.C. No. 3115 of 1952, on gist 
-day of July, 1952, on grounds of default of payment of rent, sub-letting without 
. consent of the landlord wanton waste, etc. Kanagasaba Mudaliar, the more timid 
. of the two tenants, submitted to an order of eviction. But Arunachala Mudaliar, 

the respondent, remained ex parte and an eviction order was passed against him on 
27th October, 1952. He applied to the Rent Controller, by I.A. No. 66 of 1952, 
-to set aside the ex parte order. He was absent, and that I.A. was dismissed on 
. 26th November, 1952. 


'The petitioner filed E.P. No. 2814 of 1952 on the file of the City Civil Court, 
Madras, for delivery of possession, and delivery was ordered. But when the plantiff 
-went with the bailiff to the suit premises, on roth January, 1953, to take delivery 
` there was obstruction by two persons claiming to be licensees from Arunachala 
Mudaliar, one a partner of a firm called Rheno Arts, and another Dr. M. R. Raju. 
“On 12th January, 1953, the petitioner filed E.A. No. 55 of 1953 to remove the 
obstruction. The respondent, Arunachala Mudaliar, filed a second petition, I.A. 
.No. 753 of 1952, for setting aside the ex parte order of eviction and got an order for 
stay of eviction. But, again, he was absent, and I.A. No. 752 of 1952 was dismissed 
on 9th March, 1953, and the stay was vacated. The indefatigable respondent 
filed a third petition, I.A. No. 180 of 1953, for setting aside the ex parte order of 
eviction, That too was dismissed on 23rd April, 1953. Thereafter, the peti- 
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ilonef's petition to remove the obstruction; E.A. No. 55 of 1953 was ordered 
on 29th April; 1953. ' ME 

But the partner of Rheno Arts, the first obstructor, filed E.A. No. 558 of 1953 
to set aside the orders passed in E.A. No. 55 of 1953. It was dismissed, after enquiry, 
on 22nd July, 1953. The petitioner then took out a warrant for delivery: of posses- 
sion and got possession of the premises. "Thereafter the.partner of Rheno Arts, 
the first obstructor, entered into an agreement of lease with the petitioner, and 
became his tenant for the entire premises from 1st August, 1953. The other obstruc- 
tor, Dr. Raju, had already ceased his obstruction. So the petitioner, at long last 
got peaceful possession of the entire premises from the respondent as well as from 
the two obstructors. 

But his troubles were not over. The respondent owed.him some arrears of 
rent for the period of his occupation. He filed H.R.C. No. 187 of 1954, before the 
House Rent Controller, Madras, for fixation of fair rent, urging that he had been 
paying an exorbitant rent of Rs. 75-0-0 per month, and had also paid a premium 
‘of Rs. 300— besides an advance of Rs. 150—being the rent for two months, and that 
the fair rent for the premises let out to him, namely, 2 rooms (a third room covered 
"with asbesto roofing being claimed to have been put up by him) would be only 
worth Rs. 15-4-6 calculating from the Municipal valuation and adding the allowable 
üncrease. The petitioner contended that, as the respondent had vacated the pre- 
mises before he filed the petition, he could.not file a petition for fixation of fair rent, 
even though he was in arrears of rent. The Rent Controller held that it was not 
proved that the petitioner had vacated the premises before he filed H.R.C. No. 187 
of 1954, and so, he had the right to file the petition for fixation of fair rent. In 
that view he did not discuss the further question whether if he had vacated the pre- 
znises and had to pay only arrears of rent, he could file a petition for fixation of fair 
went. Regarding the fair rent payable for the period of occupation by the respon- 
dent, the Rent Controller, after discussing the Corporation Valuation, and allow- 
ing for a 374 per cent. increase on the Rs. 20 fair rent admissible therefrom fixed 
the fair rent at Rs. 27-8-o. 

The petitioner took the matter in Appeal and urged before the learned Appel- 
late Judge the same old two points, namely, the non-maintainability of the petition, 
cand the unreasonably low fair rent fixed. The learned Appellate Authority found, 
on the evidence, that the respondent had actually vacated the premises before filing 
H.R.C. No. 187 of 1954, but held that, as he was in arrears regarding the rent for 
‘the period when he was the tenant, he could maintain the petition for the fixation 
‘of fair rent so that he might not be saddled with a pie more than what would 
‘be due from him as arrears of rent under the law. Regarding the figure of the 
‘fair rent fixed by the House Rent Controller, he again discussed evidence and up- 
‘held the fair rent of Rs. 27-8-0 per month fixed by the Rent Controller, and dismissed 
‘the Appeal. Hence this Civil Revision Petition. 

In this Civil Revision Petition the respondent, Arunachala Mudaliar, has 
remained absent, though served, and has been declared ex parte. Possibly, this 
tenant of long ago no longer feels himself vitally interested, or is unwilling to spend 
‘more time, money and energy in contesting once again in this Court, or perhaps 
he feels that this Court will not in revision interfere with the concurrent findings of 
the Courts below. T : 

I have petused the records, and heard Mr. Manickavachagam, the learned 
counsel for the petitioner. Mr. Manickavachagam did not urge before me that 
the fair rent fixed by the Rent- Controller and the Appellate Authority, namely, 
Rs. 27-8-o per, month, was wrong regarding the period of occupation by the res- 
podent and the condition of the premises then, though he said that, after the res- 
pondent vacated the premises, the petitioner made several improvements to the 
premises at great cost at the instance of one of the obstructors, the partner of Rheno Arts and 
can claim a ‘higher fair rent now from him. Of course, that fact is not relevant for 
our purpose though it may be relevant in any future petition for fixation of fair rent, 
relying on the alleged improvements, filed either by the partner of Rheno Arts-or 
iby the petitioner. .«  . c 73: | 42075 bas Uon ; 
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So, only one point now remains to be decided, namely, whether H.R.C. No.,187 
of 1954, for fixation of fair rent, was maintainable by the respondent, after he had 
vacated the premises, simply because there were arrears of rent due by him in 
respect of the premises for the period of his occupation. I accept the finding of fact 
of the Appellate Authority that the respondent had vacated the premises before 
filing H.R.C. No. 187 of 1954. Mr. Manickavachagam urged that the Appellate 
Authority went wrong in holding that the respondent, simply because he had 
to pay the petitioner some arrears of rent. for the period of his occupation, had the 
right to file a petition for fixation of fair rent. Indeed, he offered, before me, on 
behalf of the petitioner, to give up all claims for arrears against this respondent, 
on condition that the fair rent petition by him is held not to be maintainable, and 
the fair rent fixed is'set aside. I have no doubt that if the petitioner had made 
such an offer to the respondent immediately after the respondent filed H.R.C. 
No. 187 of 1954, the respondent might have withdrawn his petition. But the peti- 
tioner did not do.so, then, or even before the Appellate Authority. He had made 
this offer only now. As Shakespeare had said, there is a tide in the affairs of men, 
and an advantage which can be had at one time cannot be had at a later time, a 
common instance being the refusal of a man to marry a nice girl offered to him. 
and this foolish refusal becoming incapable of rectification after the girl has married 
another man ! E : 


. We are now left only with. the legal question whether a tenant who has vacated 
the premises but has arrears of rent to pay in respect of those premises, 
and contests that those arrears are really not due, and will not be due if a fair rent 
is fixed, has got a right to file a petition for fixation ‘of fair rent. I have no doubt 
whatever that he has such a right. Though there is no direct decision of this Court 
on this point, the décision of the Privy Council in Karnani Industrial Bank, Limited v. 
Satya Niranjan Shawl, relied on by the Appellate Authority is directly in point, 
though it is not a ruling under the House Rent Control Act. It was held in that case 
that a tenant includes an ex-tenant, a$ a tenant is a person by whom or on whose 
account rent is payable. No doubt, that decision was given under the Bengal 
Tenants’ Protection Act. But the definition of a “Tenant” in the House 
Rent Control Act is very similar'to that in the Bengal Tenants’ Protection Act. 
It is also obvious that the above decision of the Privy Council is in consonance 
with justice, equity and good conscience, and with sense and commonsense alike. 
If a tenant has been got evicted, and has therefore vacated :the premises after a 
long term of payment of exorbitant rent, is not given the remedy of filing. a 
petition for fixation of fair rent for that period, in order to wipe out or at least to 
reduce drastically the exorbitant arrears demanded of him, it will be perpetuating 
an injustice on the tenant and depriving the tenant of one of the vital benefits 
intended to be conferred on him by the House Rent Control Act. So I agree with 
the Appellate Court that the . respondent is entitled to maintain the petition for 
fixation of fair rent. Of course an ex-tenant of years ago, with no arrears to pay 
or excess to recover, cannot file a petition for fixation of rent. : 


Mr. Manickavachagam pointed out that the petitioner had effected improve- 
‘ments at high costs at the instance of one of the obstructors, the partner of Rheno 
Arts, and that this partner of Rheno Arts is trying to take advantage of the fair rent 
fixed gy the Rent Controller and the Appellate Authority in the respondent’s peti- 
tion, and is denying the higher rent for the premises he had willingly undertaken 
to pay for ‘inducing the petitioner to make vast improvements at great expense 
at his request. It is obvious that if the facts are as stated by Mr. Manickavachagam, 
the petitioner may have a right to claim a higher fair rent in a petition to be filed 
against that man, but I. give no opinion on the point. The petitioner cannot, for 
that reason, attack the fair rent fixed by the Rent Controller and the Appellate 
Authority which fair rent, it must be remembered was only with , reference to the 
premises as they were during the occufation by the.respondent. So there can be 
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no real grievance for the petitioner landlord if he has really effected costly improve- 
ments at the instance of the new tenant after the first fair rent was | fixed as regards. 
the old tenant. AA p E i EA 


This Civil Revision Petition deserves to be and is hereby dismissed. 
R.M. aS © Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. Justice RAMAGHANDRA IYER. 
Tamilnad Non-Gazetted Government” Officers’ Union, Madras 


and another Appellants* 
v. : 
Registrar of Trade Unions, Madras | . ... Respondent. 


Indian Trade Unions Act (XVI of.1926), section 11—Refusal by the Registrar to register the Trade 
Union situate within the limits of the Presidency Town—Appeal lies to the Original Side of the High Court only. 


An appeal under section.11 of the Indian Trade Unions Act by a person. aggrieved by the. 
refusal of the Registrar to register a Trade Union situate within the limits of the Presidency Town. 
should be filed on the Original Side of the High Court only. 

Sub-section (3) makes it cleat that the jurisdiction of the Court is original in nature and the. 
procedure that is applicable to suiís is enjoined in the conduct of the enquiry. 


In re Inland Steam Navigation ‘Workers? Union, (1935) LLR. 63 Cal. 565, followed, 
S.R. No. 17133 of 1958, appeal sought to'be preferred to the High Court against 


the Order of the Registrar of Trade Unions, Madras, dated 10th May, 1958, and. 
‘made in No. B-2. 57062 of 1957. E : 


A. Ramachandra of Messrs. Row and Reddy, for Appellants*. 

F. Ramaswami, for the Additional Government Pleader (K. .Veeraswami), for 
Respondent. : pA ` : 2 

‘The Court made the following 


: Orper.—This is a reference at the instance of theRegistrar of this Court} as to 
whether the proposed appeal should validly be entertained on the Appellate Side of 


m 








*S.R. No. 17133 of 1958 in G.M.A- No. ` of1958. . ^ . 23rd July, 1958. 
1 NOTE FOR ORDERS OF Gourt—Re: S.R. No. 17133 of 1958—C.M.A. :— 


The above S. R. is sought to be filed under, section 11-of the Indian Trade Unions 
Act, XVI of 1926, as a Civil Miscellaneous Appeal. The question for consideration is whether the 
said Appeal styled as a C.M.A, can be entertained in the Appellate Side in view of the provisions 
in sub-clause (3) of section 11 of the Act which appear to indicate that an appeal preferred to the 
High Court under that section should come before a Judge sitting singly on the Original Side as 
if it were a suit under the provisions of the CivilProcedure Code, as explained in the Calcutta decision. 
cited below. ; Pag . 

Section 11 (3) of the Act provides :— 


“For the purpose of an appeal under sub-section (1) an Appellate Court shall follow the same 
procedure and have the same powers: as it follows and has when trying a suit under the Civil 
Procedure Code. . . . . . . 0 7 


The original proceedings were started in this case by a petition, dated 2grd December, 1957 for 
the registration of the Tamilnad Non-Gazetted Officers’ Union under the Trade Unions Act. The 
Registrar of Trade Unions, Madras, holding that the relationship of Workmen and Employers under 
section 2 (g) of the Act is not fully satisfied in the case of ministerial employees of Administrative 
Department or Offices of Government rejected the petition by order, dated roth May, 1958. Yt is 
against: this order that the present S. R. is filed as a C.M.A. under section 11 of the Act. 
To the objection as to its maintainability on the Appellate Side the counsel for the appellant contends 
that on the analogy of the provisions in section 20 of the Workmens’ Compensation Act VIII of 1923 
this-appeal may be entertained as a C.M.A. on the Appellate Side. It is not shown how the analogy 
of the provisions contained in another enactment can be extended to a case of this kind. 


It has been held in a decision of a Division Bench of the Calcutta High Court reported in In 
re Inland Steam Navigations Workmen's Union, (1935) LLR. 63 Cal. 565 at 574, that a matter 
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this Court., Certain ministerial employees of the Government departments formed 
‘themselves into an association known as the Tamilnad Non-Gazetted Government 
Officers’ Union and applied to the Registrar of Trade Unions, Madras, the respon- 
dent herein for registration of their association as a Trade Union under the Indian 
Trade Unions Act (XVI of 1926). The Registrar declined to register the Union. 
‘Thereupon the Tamilnad Non-Gazetted Government Officers’ Union (assuming 
for the present purpose that it is a legal entity even before the registration) and one 
"T.S. Krishniah filed an appeal on the Appellate Side of this Court purporting to be 
under section 11 of the Indian Trade Unions Act. The office took objection that 
an appeal under section 11 of the Indian Trade Unions Actis entertainable only 
on the Original Side of this Court. As the matter involved was a question.of pro- 
cedure it was posted for orders before the Court. Section 11 (1) of the Act runs 
.as follows : : 

* Any person aggrieved by any refusal of the Registrar to register a Trade Union or by the 
withdrawal....may within such period as may be prescribsd appeal (a) where the head office of 
the Trade Union is situated within the limits of a Presidency Town to the High Court or (b) 
where the head office is situated in any other area to such Court not inferior to the Court of an 
Additional or Assistant Judge of a principal Givil Gdurt of Original Jurisdiction as the appropriate 
government may appoint in this-behalf for that area. —— ‘ ` : 07 


For the purpose of an,appeal under sub-section (1) an appellate Court 
shall so far as may be, follow the same. procedure and have the same 
‘powers as it follows and has when trying a suit under the Code of Civil Procedure, 

1908, and may direct by whom the whole or any part of the costs of the appeal shall 
‘be paid and such costs shall be recovered as if they had been awarded in a suit under 
the said Code. Sub-section (3) extracted above makes it clear that the jurisdiction 
of the Court is original in nature and the procedure that is applicable to the suits is 
-enjoined in the conduct of the enquiry. The further question is whether even if the 
jurisdiction is original the matter should be entertained on the Original Side of the 
High Court and not on its Appellate Side as in the case of certain original writs 
that are filed under Article 226 of the Constitution. : 


Section 11 (1) itself indicates that the intention of the Legislature was that the 
jurisdiction should be on the Original Side of this Court. The expression *'Presi- 
dency Town" in section 11 (1) (a) can only refer to the towns where the High Court 
has Original Civil Jurisdiction. Presidency town has been defined in section 3 (44) 
of the General Clauses Act(X of 1897) as meaning the local limits for the time being of 
the ordinary Orginal Civil Jurisdiction of the High Court of Judicature at Calcutta, 
"Madras or Bombay as the case may be. In cases where the High Courts are situate 
‘outside the- Presidency Towns it would appear that they would have no jurisdic- 
tiori to entertain appeals as section 11 (5) expressly states that in regard to such areas 
any Court not inferior to the Court of an Additional or. Assistant Judge of a princi- 
pal Civil Court of Original Jurisdiction as the appropriate government may 
appoint in this behalf for that area would have such jurisdiction. One of the 
‘conditions in the section for investing authority to hear appeal is that the Court 
‘should have Original Jurisdiction. That is consistent with the object of the Legis- 
lature in providing that such appeals should be heard as if they were suits. In this 
view I am supported by a decision of the Calcutta High Court in In re Inland Steam 
Navigation Workers’ Union:?. NBC EL 








T 


arising under section 11 of the Trade Unions Act should come before a Judge sitting on the Original 
'Side of the High Court, in the same way as if he were try gian suit under the Civil Procedure 
‘Code. |The advocate, herein contends that this decision is not binding on this High Court. It has 
not been also shown why the provisions'of the amended Act, XLV of 1947, have not been availed of 
"while secking the remedy under the Act. at a M ` T 
` In the circumstances set out above it is for consideration and orders whéther the present appeal 
styled as a C.M.A. may be entertained on the: Appellate.Side and if not, whether the provisions of 
‘section 11 of the Act do not contemplate the filing'of this S. R. on the Original Side ofthe High 
Court.. . PEE : AME CMM MEE M 
+ Submitted. i 
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Mr. Ramachandran, learned advocate appearing for the appellantsin the proposed. 
appeal has invited my attention to section 30 of the Workmen's Compensation Act 
by which appealagainst the order of the Conimissioner for Workmen's Compensation 
is provided to lie into the High Courtin certain matters. In this connection he referred. 
to the practice of thé High Court in entertaining such appeals-on the Appellate Side. 
A perusal'of section 30 of the said Act would show that the High Court is given 
appellate jurisdiction and not original jurisdiction as in the instant case; I am there- 
fore of the opinion that we cànnot conclude on the basis of mere analogy of section 
30 ofthe Workmens' Compensation Act that an appeal against the order of the Regis- 
trar of Trade Unions is entertainable on the Appellate Side. I agree with the office 
that the appeal should be-filed on the Original Side of the High Court. 


The papers will be returned to the Advocate: ed ` ; M 
"e NS. - ^t Papers returned. 
IN THE HGIH COURT OF JUDICATURE AT “MADRAS. 


PRESENT :—MR. Joson RAJAGOPALAN AND "Mn. Josrron BALAKRISHNA 
Visalakshi Achi : MC: zi Applicant* 

D. , i J ` C Ub 
"The Commissioner of Income-tax, Madras  . m ud "QM Rf Respondent. : 


Income-tax Act (XI of 1922), section 4—Qompensation. in respect of: damages de imiiiovable property if 
an assessable income— 1 est. 


An assessee whose lands were taken over by the Army Authorities claimed and obtained a certain 
sum of money as compensation for damages done to his lands ‘during the time when’ they were ip 
occupation of the Military Authorities. "The compensation amount was mace up of several items. 
like costs of re-manuring the lands, loss of crops-for the period taken for restoring the lands to its ori- 
ginal condition, clearing weeds, térracing the land and.clearing well, etc., and also compensation for 
loss of certain fruit-bearing trees presumably cut down by the Army, Authorities, 


Held, while the amount recovered under the heáds like manuring, ètc, , may de treated as a revenue 
receipt, 2 "ad as Such assessable to income-tax, the compensation recovered on account of the loss of 
yielding trees is compensation for loss of "capital! and cannot be treated as revenue income. Even so 
amounts recovered as compensation for restoring the cultivable surface of the land. Where the come- 
pensation awarded is a composite amount it has to be apportioned between capital and income in. 
the ratio disclosed by thé claim (for compensation) preferred by the assessee. 


Case referred to the High Court by the Income-tax. Appellate "Tribunal, under 
section 66 (2) of. the Indian Income-tax, Act, 1922; (XI of 1 922) as amended. 
by section 92 of the Income-tax (Amendment) Act, -1939 (VII of 1909) ,in 66 R. A. 
No. 1015 (Madras ) of 19511952 9 on its file’ for décision, on the zollowing question 
of law, viz., 

Whether on the facts and i in the circumstances of this case, iue. sum.of Rs, 12,258- -66 received. 
by the assessee is income chargeable under the Income-tax Act g 

R: Kesava Iyengar and K. Parasaran, for Applicant. 

C. S. Rama Rao Saheb; for Respondent. >  -- - 


"CThe Judgment of the Court was delivered by 

Balakrishna Ayyar, F. —The question referred for our decision, is whether on the 
facts and in the circumstances of this case, the sum of Rs. 12,2 96:06 received by the 
assessee is income chargeable under the ‘Income-tax Act. ~ 


. . THE RELEVANT FACTS ARE, THESE ! The assessee owns an estate called Lakshmi 
Gardens in Ceylon. This estate ig:worked as one unit along with another estate: 
called Mallawaritiya Estate. Both the estates Were taken. over by the Military 
Authorities and were in their occupation between Juné, 1942 and September, 1949: 
After the Military Authorities surrendered possession to thé assessee, she sent in. 
a claim for damages amounting to Rs. 23,673-1 5-0. The claim of the assessee Was. 








* Case Referred No. 7 of 1954. a : J , ^ 26th March,- 1958. 
s S : zl - `. 0, 5tk Chaitra, 1880 Saka. 
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'eventually settled by the Military Authorities by payment to her of a sum of Rs. 
12,258-66. The Income-tax Authorities treated this amount as income and charged 
tax on it. The appeal to the Assistant Commissioner failed. A further appeal 
to the Income-tax Appellate Tribunal proved equally unsuccessful. Finally; the 
assessee came to this Court and under section 66(2) of the Income-tax Act the 
"Tribunal was directed to state a case on the question quoted above. 


In support of her claim the assessee filed a:“ valuation report”, which is 
Annexure A-2 to the letter of reference. When it is examined in detail it will be 
found that certain items claimed in-it are obviously of a revenue nature. For in- 
stance, there is a claim for Rs. 1,108 for re-manuring the property. Now, manuring 
is a current item of expenditure and cannot be treated as in the nature of capital 
expenditure. There is a second claim for loss of crops during the period the estate 
remained idle while it was being restored to the original state. This, again. cennot 
be treated as of a capital nature. The third claim is for clearing weeds, terracing 
the property and also cutting rank jungle growth. The amount claimed under 
this head was Rs. 1,240 and that too is clearly of a revenue nature. The fourth 
claim of Rs. 35 was for cleaning a well. That again must be treated as a current 
expense. Another item is a sum of Rs. 1,127 which the assessee claimed to have 
paid as “ quantity valuation fees ?. This again must be treated as of a current 
aature. In addition, there was a small claim for labour for removal of two service 
wooden gates, the amount being put at Rs. 17-50. Likewise, there was another 
claim for replastering an area of 5 square feet. When these are totalled up we get 
a little over Rs. 4,000. i 


-Among the other items claimed is a sum of Rs. 5,768 for the loss of some 305 
cocoanut trees which the Army Authorities had apparently cut down. Similarly, 
there is a claim for a sum of Rs. 815 at the rate of Rs. 6 per tree for 162 arecanut 
trees. Then there is another claim for 9 jack trees at Rs. 35 each. 12 5 


The question is whether these items should be treated as in the nature of re- 
placement of capital or in the nature of a revenue receipt. Mr. Rama Rao Saheb 
for the Department argued that they must be treated in the sameway as we would 
-the expenditure incurred when old trees in an estate are cut down and new trees 
planted in their place.’ In 4 large garden certain trees grow old and as they reach 
the end of their useful age, young trees are planted below'them or to take their place. 


In such a case it will be perfectly correct to say that the value of the old trees 
‘cut down cannot be debited to ‘capital. But the present is not such a case at all. 
"Those who are familiar with the administration of the Malabar Compensation for 
Tenants Improvements Act know that when a tenant is ordered to be evicted com- 
pensation for cocoanut trees, arecanut trees and other fruit-bearing trees are paid 
on the footing that they constitute a permanent improvement to the land ; in other 
words they are treated as a capitalasset. Likewise when property is acquired under 
the Land Acquisition Act. The argument of Mr. Rama Rao Saheb would place 
fruit-bearing trees with a life-span of several years in the same category as standing 
crops of paddy or millets. Obviously that cannot be done. These items must 
clearly be treated as compensation paid for loss of capital. 


In addition there were claims for damages to the cultivable surface of the pro- 
perty. The Army Authorities had dug up various portions of the land and filled 
them up with concrete. These had to be dug up and removed. In addition, they 
had planted or buried several cemerit blocks which too had to be removed. After 
that the pits had to be re-filled with earth. The expenses incurred for these pur- 
poses must also be treated as capital cost being work intended, to restore the pro- 
perty to its original position; 

. The total claimed: by- the assessees was Rs. 23,673-15-0. We have already 
found that the amount which may be properly regarded as receipts in the nature 
of income is little over Rs. 4,000. We consider that where a composite sum of this 
nature has been received, the only correct way of dealing with it would be to ap- 
portion it between capital and income in the ratio disclosed by the claim preferred, 
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"That ratio is approximately one to five as between income and capital. We there- 
fore answer the question referred to-us in this manner. - One sixth of the amount 
of Rs. 12,258-66 received by the ássessee will be treated as income chargeable under 
the Income-tax Act and five sixths will not be so treated; . No order as to costs. 


RM. i . ———— (n Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAJAGOPALAN AND MR; JusricE BALAKRISHNA AYYAR,; 
C. M. Kothari, Madras e Afplicant* 


2. 
The Commissioner of Income-tax, Madras `- - Respondent. 


Income-tax Act (XI of 1922), section 16 (3) (a) (iti)—Scope of—Direct, or indirect transfer of assets 
by husband to the wife—What amounts to. ' . x 

It is no doubt true that section 16 (3) (a) (iii) of the Income-tax Act provides that in computing 
the total income of an individual so much of the income of the wife of such individual which arises 
from assets transferred directly or indirectly by the husband to the wife otherwise than for adequate 
consideration, etc., will also be included. But mere evidence of a cross-gift or cross-transfer with 
nothing more may not lead to an inference of an indirect transfer of assets nor the fact that such cross- 
transfers were simultaneous in point of time. Unless it is found that the cross-transfers constituted 
a single transaction and there is a mutuality between the two transfers in the sense of one forming 
the consideration of thé other, such an inference is not possible. . 


In the instant case where a father and his son each transferred equal assets (Rs. 30,000) to his 
daughter-in-law and mother respectively, in the absence of evidence of mutuality and singleness of the 
two. transactions, it was held that a finding that there was indirect transfer to the wives of the father 
and son respectively was not sustainable. ] ni 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act (VII of 1939), in 166 R.A. 
Nos. 482, 483 and 484 (Madras) of 1953-1954, on its file for decision on the follow- 
ing questions of law, viz. :— 

“Whether there was material for the Appellate Tribunal to hold that the income arising to 


Mrs. C. M. Kothari and Mrs. D.C. Kothari from the,property arose indirectly out of the assets transe 
ferred indirectly by their husbands so as to attract the provisions of section 16 (3) (a) (iii) ?” 


M. Subbaroya Ayyar, V. Sethuraman and S. Padmanabhan, for Applicant. 
C. S. Rama Rao ‘Saheb, Special Counsel, for Respondent. 


The Judgment of the Court was delivered by . 

Rajagopalan, 7.—The two, questions that are referred to this Court under sece 
tion 66(1) of the Income-tax Act were: 

(1) Whether there was material for the Appellate Tribunal to hold that the income arising 
to Mrs. C. M. Kothari and Mrs. D.C. Kothari from the property arose indirectly out of the assets 
transferred indirectly by their husbands so as to attract the provisions of section 16 (3) (a) (ii) ? 

(2) Whether the aforesaid dividend income is agricultural income within the meaning of 
section 2.(1) and consequently, exempt ? : Li FOR 

The expression “ aforesaid’ in question No. 2 has obviously no relation to 
the income referred to'in question No. 1: It-may not be necessary to:set out the 
relevant facts to answer the second of the questions. The law on the subject-has 
been settled by the decision of the Supreme ‘Court in Mrs. Bacha F.. Guzdar v. 
Commissioner of Income-tax!, and the question is answered in the negative and 
against the assessee. ` , 

To answer the first question tlie following relevant facts have been taken from 
the statement of the case submitted by the "Tribunal. 'C. M. Kothari and his sons 
D. C. Kothari and H. C. Kothari were partners, who constituted the firm Kothari 

n iae Yo a ; ze 
' " *Case Referred No. 12 of 1954. ' » 25th March, 1958. 
I. (1955) S.C.J. 68: (1955) 1 S.C.R. 876 : (1955) 1 M.L.J. (S.C.) 27 : (1955) 27 I.T-R. 1- 
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and Sons. C. M. Kothari had a six annas share, while each. of the sons had a five 
annas share. ‘The firm entered into an agreement fo purchase a house at Madras, 
and on 7th October, 1947, it paid the vendor an advance of Rs. 5,000 from out 
of the funds of the partnership. This amount was debited to the personal accounts 
of the three partners. The father was debited with Rs. 1,800, while each 
of the sons was debited with Rs. 1,600. The sale, however, on 24th October, 
1957, Was in favour of Mrs. C. M. Kothari, Mrs. D. C. Kothari and H. C. Kothari. 
Each .of the three contributed Rs. 28,333- -5-4 to make up the consideration for 
the sale; Rs. 90,000 plus, expenses less Rs. 5,000 already paid as advance to the 
vendor. : 

'To enable the ladies to pay their shares of the purchase price C. M. Kothari 
paid Rs. 30,000 to his daughter-in-law, Mrs. D.C. Kothari, by a cheque, dated 13th 
November, 1947. This amount was paid out of the partnership funds and was 
duly debitéd to the personal account of C. M. Kothari. D.C. Kothari paid to 
his mother, Mrs. C. M. Kothari, Rs. 30,000 by two cheques, the first, dated 24th 
October, 1947, for Rs. 27,000 and the second for Rs. 3,000, dated 13th November, 
1947. These also came in the first instance from the partnership funds, and the 
amount was duly debited to the personal account of D. C. Kothari. 


‘Mrs. C.M. Kothari and Mrs. D.C. Kothari paid the vendor by cheques dis 
drew on their respective banking accounts. The sale and payments were on, 24th, 
October, 1947, but Mrs. D.C. Kothari received Rs. 30,000 only by 13th November, 
1947, and during that period the bank allowed her account to be overdrawn. 
In addition to the payments: due to the vendor, the ladies had to reimburse 
C. M. Kothari and D.C. Kothari their shares of the advance of Rs. 5,000 that had’ 
been paid to the vendor. On 24th October, 1947, the date of the sale, Mrs. C.M. 
Kothari paid the firm Rs. 1,800 and Mrs. D. C. Kothari Rs. 1,600 which were cre- 
dited in due course, Rs. 1 800 to the personal account of C. M. Kothari and Rs. 
1,600 to that o£ D. G .Kothari. Thus Mrs. C.M. Kothari had to pay Rs. 200 more 
than the other two rbi Mrs. D.C. Kothari and H. C. Kothari. 


The rent income from the property was shared equally by the’ owners, Mts. 
C.M. Kothari, Mrs. D.C. Kothari arid H.C. Kothari; during the accounting periods. 
of the assessees, C. M. Kothari and D.C. Kothari, corresponding to the assessment 
years 1948-1949 to 1951-1952. The Income-tax Officer included in the assessable 
income of each of the two assessees the rent income received by his wife. The Income- 
tax Officer held that the -purchase itself was benami and that the income really 
accrued to the beneficial owners of the property, C. M. Kothari and D. C. Kothari. 
As an alternative basis the Income-tax Officer applied the provisions of section 16(3): 
(a) (iit) of the Act. The Assistant Commissioner confirmed that decision on appeal. 
On further appeals to the Tribunal it held that the purchases were not benami from 
which it should follow that the legal title to the income was that of the two ladies, 
Mrs. C.M. Kothari and Mrs. D.C. Kothari. The Tribunal however upheld the 
assessment on the ground, that the provisions of section 16(3) (a) (i) applied. 


The relevant portion of section 16 runs : 


** 16 (3). In computing the total income of any individual for the purpose of assessment, there 
shall be included— 


(a) so much of the income of a wife. e . . . of such individual as arises directly or 
indirectly— 
* * * * % * 
(iii) from assets transferred directly or indirectly to the wife by the husband otherwise than. 
for adequate consideration or in connection with an agreement to live apart", 

Rs. 30,000 constituted the assets transferred to Mrs. C. M. Kothari, but the 
transfer was not by her husband nor was it from out of his assets. Similarly the 
transfer of Mrs. D. C. Kothari was not by her husband but by her father-in-law 
and. from out of his assets. Section 16(4) (a) (iii) however covers both direct and 
indirect transfers; but the transfer must be by the husband of a portion of his assets. 
to his wile. ; f 
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The Tribunal found : 


* 2... . we have no hesitation in holding that the share in the property presently 
acquired by Mrs. C, M. Kothari and Mrs. Indira D. C. Kothari represent clearly assets transferred 
at least indirectly to them by their respective husbands and without adequate consideration, thus 
bringing the rental income therefrom within the mischief of section 16 (3) (a) (iii) ”. 


Whether there was no material on record to sustain that conclusion is what we 
have to determine. : 


The Tribunal recorded in the statement of the case : 


*5 0... . . . it (the Tribunal) considered thatthe essence of the transactions never- 
theless was that both C. M. Kothari and D. C. Kothari, the assessees, parted with Rs. 30,000 cach 
with which, in fact, their wives bought the shares in property in question for a like amount, which 
was, only, however, clothed differently in the following manner— f 


(i) The gifts of equal amounts were made cross-wise, by the father-in-law to his daughter-in- 
law and by the son to his mother ; 


(ii) By narrating in the books a birthday for Mrs. Bama C. M. Kothari in October, 1947, 
which was untrue as an occasion and an excuse for the son's gift to the mother ”. . . 


The second of the factors mentioned above would appear to be irrelevant in 
determining the question at issue, whether there was an indirect transfer of the assets 
of C. M. Kothari to his wife and a similar indirect transfer of assets of D. C. Kothari 
to his wife, quite apart from the question who effected each of these transfers. The 
genuineness of the gift of Rs. 30,000 to Mrs. C. M. Kothari was never in doubt, 
though the Tribunal found that the explanation for the occasion for the gift was 
not true. 


In paragraph 7.0f its appellate order the Tribunal stated :. 


“yo... . O M. Kothari and D. C. Kothari have each parted with Rs: 30,000 
and as a result thereof their respective wives have acquired shares in the property of equal value. In 
this context, it is not understood why Mrs. C. M. Kothari reimbursed her. husband's initial contri- 
bution of the option money of Rs. 1,800 and Mrs. Indira D. C. Kothari, her husband’s share of 
Rs. 1,600 instead of cross-wise as is to be expected if the original intention is to be kept up; this slip, 
to a large extent gives the show away". 


We consider that in the absence of further data, the method adopted to reim- 
burse C. M. Kothari and D. C. Kothari what they had originally parted with in 
favour of the vendor may be of no real evidentiary value. The agreement to pur- 
chase, to implement which the advance of Rs. 5,000 was paid, was not in writing. 
The sale-deed itself was not marked in evidence. What is relevant for the purpose 
of section 16 (3) (ič) is the source from which money came for the wife to buy the 
property. The assignment of the right to buy that property is obviously a factor 
different from the provision of funds to effect the purchase. Even, if, despite, the 
absence of any evidence other than that aforesaid by the payments to C. M. Kothari 
and D. C. Kothari, it is permissible to infer from these payments themselves that 
C. M. Kothari assigned his right to buy to his wife, and D. C. Kothari assigned 
his right to buy to his wife, that did not constitute any transfer of assets. Did each 
of the assessees transfer indirectly his assets to the extent of Rs. $0,000 to his wife is 
still the question for consideration. 


So all that remains to support the conclusion of the Tribunal, that there was 
an indirect transfer, is what it recorded in paragraph 11 of the statement of the 
case : . 


** The gifts of equal amounts were made cross-wise by the father-in-law to his daughter-in-law 
and by the son to his mother." í ` 


The evidence of cross-gifts with nothing more—there is nothing more in the evi~ 
dence on record—may not lead to an inference of an indirect transfer of assets by 
each of the assessess to his wife. There is no dispute about the correctness of the 
finding of fact, that they were cross-transfers. Nor is there any dispute about the 
fact, that these transfers were virtually sinfultaneousin point of time. Whether the 
inference drawn by the Tribunal from these established facts was ‘correct is the 
question we have to determine. M. s 
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The relevant facts in the Commissioners of Inland Revenue v. Clarkson Webb, were 
summarised thus by Finlay, J., at page 455 : 


" . . there were two brothers with two sons and each brother was, quite properly 
and naturally, desirous of making provision for his son. That was carried out by two deeds. . 

The arrangement was carried out by two deeds and the substance of each deed is this : 4, the first 
brother, appoints B, the other brother, a trustee, and covenants to pay to B, for the benefit of B’s 
infant son, a sum of £350 a year. . . . . B, by the other deed, enters into precisely the same 
arrangement turned round ; he makes A the trustee and covenants to pay to A, for. the benefit of A’s 

infant son, the sum of £350 a year. The case has been put throughout with the utmost possible 
candour, and it is not denied (it very obviously could not be denied) that this was an arrangement 
entered into in this sense, that each brother was desirous of making provision for the benefit of his 
own. child ; the method by which it was carried out was that, in consideration of the first brother 
making the provision for the benefit of his nephew, the second brother should make precisely the 
same provision, also for the benefit of his nephew. The result, of course, is precisely the same as if 
each had covenanted with any trustee, it matters not whom, to make a payment for the benefit of his 
own son.” 


In paragraph 6 of the statement submitted in that case by the Special Com- 
missioner it was recorded :— 


“ Yt was admitted by the respondent that the abovementioned deeds had been executed as a 
result of mutual arrangements between the respondent and his brother for the protection of their 
respective infant children against the bankruptcy of their respective fathers, and that the respondent 
‘would not have made the dispositions made by him if his brother had not made the cee made 
by him for the-benefit of the respondent’s children.” 


"The learned Judges’ conclusion was thus recorded : 


** The substance of my view is this : these were dispositions ; they were made by mutual arrange- 
ment ; and, really, I think that they were part of an arrangement which must be looked at as a whole, 
with the result that they really, for this purpose constitute one disposition "*. 


The relevant statutory provisions which Finlay, J., had to apply ran : 


* Any income. . . . which by virtue or in consequence of any disposition made, directly 
or indirectly, by any person. . . . is payable to or applicable for the benefit ofa child of that person 
e + o. «+ shallsubject to the provisionsofthissection. . , .. bedeemedfor the purposesof the 


enactments relating to income-tax (including super-tax) to be the income of the person who is or 
was able to obtain the beneficial enjoyment thereof, or of the person, if living, bv 2m the disposi- 
tion was made. ... 

That is certainly not-identical with the statutory provision in section 16 (3) 
(a) (zt) of the Income-tax Act, which it should be remembered, says : 


* In’ computing the total i income of any individual for the purpose of assessment, there shall be 
included— 
(a) so much of the income of a wife. . . .,. of such individual as arises directly or in 
directly— a 
(ili) from assets transferred directly or indirectly to the wife by the husband. uec ns 


» 


In commenting on the scope of the statutory provision in section '16 (3) (a) 
(ii) with specific reference to Clarkson Webb’s caset, the learned authors stated at- 
page 622 of "Income-tax" by Kanga and Phalkivala, III Edition : 

** Having regard to the wording of clauses (a) (iv) and (6), mutual transfers, ie., a transfer of 
assets by A for the benefit of B’s child when B simultaneously, transfers assets of equal "value for the 
benefit of A's child, would not, it is submitted, be covered by this sub-section, though such mutual 
dispositions may, for the purposes of sub-section 1 (5) be looked at as a whole and as constituting one 
arrangement”, 


The observation in the foot-note on the decision in Clarkson Webb’s dais was : 
* a case of mutual covenants where the decision to the contrary rested on the different-wording 

of is British Statute’. 
. Itis not necessary for us to express any concluded opinion of ours on the correct- 
ness of the view the learned authors put forward that, even if the mutuality of the 
cross-transfers is proved, in the sense that one transfer ‘constituted the consideration 
for the other, the case would still fall outside the scope of section 16 (3) (2) (iii), which 
requires, proof of a transfer direct or indárect by the assessee to his wife. Besides 
cross-transfers, the further point established in Clarkson Webb's Caset, it should be 


1, 17 T.C. 451. 
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remembered, was that the mutual transfers of assets constituted togethér a single 
transaction, evidenced though they were by two separate deeds. 


In the present case there was no doubt a finding that there were cross-transfers 
by the assessees C. M. Kothari and D. C. Kothari. Neither that by itself, nor the 
addition of the time factor, that the transfers were virtually simultaneous, could 
prove that each transfer constituted the consideration for the other, and that the 
transactions were mutual. Simultaneity in point of time with nothing more can- 
not always be proof of the mutuality of those transactions. "There was no further 
evidence in this case that each of the transfers of assets effected by C. M. Kothari 
and D. C. Kothari constituted the consideration for the other. There was no'in- 
vestigation on those lines at all at any stage of the assessment proceedings. There 
was certainly no finding of the Tribunal, that there was any mutuality about 
the two transactions. There was no finding that the transfers together constituted 
but a single transaction, and there was no evidence either on which such a finding 
could be rested. 


We are clearly of opinion that there was no material on record to justify the 
conclusion of the. Tribunal, that the transfer of assets effected by C. M. Kothari 
in favour of his daughter-in-law was an indirect transfer by D. O. Kothari of his 
assets to his wife, or that the transfer of his assets effected by D. G. Kothari in favour 
of his mother constituted an indirect transfer by C. M. Kothari of his assets to his 
wife. 

We answer the first question in the negative and in favour of the assessees, 

Considering that neither side has wholly succeeded in this reference we direct 
the parties to bear their respective costs. 


R.M; ———— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 


PRESENT :—MR. Justice RAJAGOPALAN AND MR. JusricE BALAKRISHNA ÁYYAR. 


V. S. Govindarajulu Ghettiar and another . «a Applicants? 
ù. ; 
The Commissioner of Excess Profits Tax, Madras D e Respondent. 


' Excess Profits Tax Act (XV of 1940), section 8 ( i} Spe Assesse transferring part of the business— 
Relief on account of deficiency of profits under section 7 of the Act—Whether the assessee would be entitled. 

An assessee will be entitled to relief on the ground of deficiency of profits only if there had been 
no change in the persons carrying on the business, the business be it understood being the aggregate 
of the business which the assessee was carrying on. If.an assessee transfers part of the business, a 
change would have taken place in the persons carrying on the business and the right to relief would 
be lost. The person entitled to the relief i is only the original assessee and no one else. : 


Section 8 (1) speaks of any change andit does not say any change affecting all the units cora- 
prised in the aggregate. |, 


. P. A. G. Ramaswami Raja v. Commissioner. Md Profits To, (1954) 1 M.L.J. 183: L.L.R. Goss} 
Mad. 389 : 25 I.T.R. 9 referred. np 


Case referred to the High Court by dis Income-tax Appellate Tribunal, under, 
section 66 (1) of the Indian Income-tax Act, (XI of 1922) as amended by section 
92 of the Income-tax (Amendment) Act (VII of 1939), in R.A. No. 795 (Madras) 
of 1953-1954 on its file for decision on the following question of law, viz :— '' 

^ * Whether, the assessee is entitled to relief under section 47 of the Excess Profits Tax Act on Rs. 


$2,220 the deficiency of thé aforesaid cinema business, for the chargeable accounting period, 13th 
April, 1944, to I2th April, 1945, against the Excess Profits Tax assessments upto 12th April, 1924". 





*Case Referred No. 44 of 1954. ——— us l 7 rth July, 1958. 
‘(20th Asadha, 1880 Saka). 


i 
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T. V. Viswanatha Ayyar and S. Narayanaswami, for Applicants. 
C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondent. 


"The Judgment of the Court was delivered by 


Balakrishna Ayyar, J.—Under section 66 (1) of the Indian Income-tax Act ead 
with section 21 of the Excess Profits Tax Act the Income-Tax Appellate Tribunal, 
Bombay, has referred the following question for the decision of this Court : 


* Whether the assessee is entitled to relief under section 7 of the Excess Profits Tax Act oa Rs. 
32,220 the deficiency of the aforesaid cinema-business, for the chargeable accounting period, 13th 
April, 1944, to 12th April, 1945, against the Excess Profits Tax assessments up to z2th April, 1944? 


The relevant facts are these. The assessee, a Hindu undivided family, was 
originally carrying on money-lending business and a trade in yarn. It was also 
operating a cinema. With effect from 12th March, 1944, the family ‘transferred 
the money-lending business and the trade in yarn to a firm comprising all the 
members of the family. The cinema-business 2lone was retained by the joint family 
as such. In the years ended 12th April, 1940, 12th April, 1941, 13th April, 1943 
and 12th April, 1944, the cinema business sustained losses. The years ended 12th 
April, 1942 and 12th April, 1945, showed respectively profits of Rs. 624. and Rs: 
3780. The Excess Profits Tax Officer declared that the assessee was-not liable 
to tax in respect of the year ended 12th April, 1945, as the profits of Rs. 2,780 was 
below the minimum standard profits of Rs. 36,000. He, however, declined to grant. 
relief on account of deficiency of profits against past excess profits tax assessments 
up to 12th April; 1944, on the ground that the cinema business was a new business. 
for purposes of computation of relief. He also held that the cinema business had 
not contributed to the past excess profits which had been taxed. 


The Appellate Assistant Cominissioner confirmed the order of the Excess Pro-- 
fits Tax Officer. The Appellate Tribuna: also considered that the assessment 
was not entitled to relief under section 7 of the Excess Profits Tax Act. 


The assessee thereupon applied to the Appellate Tribunal to state for the de- 
cision of this Court the question of law arising out of its contentions-and accordingly: 
the Tribunal has made this reference. 


We shall at once refer to those portions of the Excess Profits Tax Act which 
are here applicable. The second proviso to clause (5) of section 2 of the Act directs. 


“ that all ee to which this Act applies carried on by the same pon shail be treated. 
as one business for the purposes of this Act." : 


¿c 55 


Clause (21) defines “statutory percentage" as meaning 8 per cent. in some 
cases and a higher percentage in certain other cases. Section 6 of the Act explains 
the concept of standard profits for purposes of that Act. Sub-section (4) of sec- 
tion 6 directs that the standard profits shall be taken to be Rs. 36,000 in any. case in 
which the standard profits computed in accordance with sub-section (1) are less- 
than Rs. 36,000: There is a proviso to this which is not of consequence here. By 

virtue of section 4 of the Act all profits in excess of standard profits are liable to pay” 
a tax called- excess profits tax at certain rates. Now it may happen that a. 
business which had paid excess profits tax at one time earns less than standard pro-- 
fits in a subsequent period. When such a deficiency of profits occurs the assessee 
is given certain reliefs by virtue of section 7. The amount of excess profits earned 
in an earlier period is to be reduced by the amount of the deficiency of profits and 
the assessee is to be given relief in respect of the tax he has previously paid by re- 
payment or adjustment of the appropriate amount. It has already been stated. 
that for purposes of the Excess Profits Tax Act all the various businesses which an 
assessee carries on is to be regarded as a,ingle business. Ir consequence so long: 
as the assessee continues to be the same person the relief given under section 7 by - 
adjustment or repayment, as the case may be, would accrue to him, that is to say, 
to the same assessee. But then, the business or a part of the business may change 
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hands, or a change may otherwise take place in the persons carrying on the business. 
When that happens sub-section (1) of section 8 directs that: `+ i 


“ As from the date of any change in the persons carrying on a business, the business shall, 
subject to the provisions of this section, be deemed for all the purposes of this Act except, for the 
purposes of determining the amount of the statutory percentage to have been discontinued, and a 
new business to have been commenced." 

It will be noticed that the words used in the sub-section are “ any change in 
the persons carrying on a business”. ‘Therefore it follows that the smallest change 
in the persons carrying on the business would attract the sub-section. When such 
a change takes place the Act directs that it must be deemed that the whole business 
has been discontinued and a new business commenced except for one purpose, viz., 
that of determining the statutory percentage. Finally there is sub-section (5) of 
section 8 which runs as follows :— 


€ 


“Where, on or after the 1st day of September, 1939, part of a business is transferred as a going 
concern by the person therefore carrying it on to another person, the part transferred and the part 
not transferred shall each be deemed for the purposes of the provisions of this Act relating to the 
computation of standard profits to be a continuation of the original business, and the said provi- 
sions, including the provisions of this section relating to amalgamations, shall apply accordingly. 


Provided that, for the purposes aforesaid, such apportionments shall be made of the profits 
made and losses incurred, and the capital employed, in the original business, and of any assets of the 
original business as may appear to the Excess Profits Tax Officer, or on appeal in the prescribed 
time and manner to the Board of Referees, to that Board, to be just." 


Reading sub-sections 1 and 5 together we get this result. When part of a 
business is transferred the part transferred and the part not transferred. are both 
of them to be deemed to be a continuation of the original business only for one pur- 
pose, viz., for the purpose of computing standard profits. The proviso merely 
enables apportionments to be made in order to avoid injustice or hardship. 


From an examination of these provisions it will be seen that an assessee will 
be entitled to relief on the ground of deficiency of profits only if there has been no 
change in the persons carrying on the business—the business be it understood being 
the aggregate of the business which the assessee was carrying on. If the original 
assessee takes in a partner then there will have been a change in the persons 
carrying on the business, and, assection 8 (1) will take effect and no claim can be 
sustained for relief on the ground of deficiency of profits. If instead of taking on 
a partner the original assigns or transfers part of the business to another person 
the same result will follow. A change would have taken place in the persons carrying 
on the business and the right to relief would be lost. 


Mr. Viswanatha Ayyar, the learned advocate for'the assessee, placed consi- 
derable reliance on various observations occurring in P. A. C. Ramaswami Raja 
v. Commissioner of E.P.T.1. The material facts there were as follows. Prior 
to 1st April, 1943, the assessee was carrying on two businesses. One was a money- 
lending business and the other was the managing agency of Rajapalayam Mills 
Ltd. The assessee resigned or relinquished his office as managing agent of Raja- 
palayam Mills Ltd. That business was taken over by a private limited company 
called Ramco Agencies Ltd. The assessee continued: his money-lending business 
which showed a deficiency of Rs. 28,621 during the relevant chargeable accounting 
period. "The assessee claimed to set off this deficiency against the profits on which 
tax had been paid prior to 31st March, 1943, under section 7 of the Act. "The claim 
‘was rejected both by the Excess Profits Tax Officer and the Appellate Assistant 
Commissioner on the ground that there had been a change in the persons carrying 
on the business. This Court held, we quote from the head-note : 


“ Section 8 (1) does not provide that if a person carrying on more than one business drops one 
business and continues to carry on the remaining business, the business so continued should be 
treated as a new business. So long as there is no change in the ownership of the business, and the 
‘business, continued. whether.in a dwindled or expanded form, the section has no application.” 





" 
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ace wares 

It will. be at once perceived that there is one important difference between 
that case and the one now before us.’ In the instant case there has been a transfer 
of part of the business to a new person and the case therefore falls within the plain 
terms of sub-section (1) of section 8. In P. A. C. Ramaswami Raja v. Commissioner 
of E. P. T. 1, there had been no transfer of any part of the business to any person 
and consequently no change in the persons carrying on the business. ` This is made 
clear on page 16:— . 
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“The same person, the assessee, continued the money-lending business, though he was deprived 
of the managing agency business. Change in the persons implies that there is a change in the owner- 
ship, which may be brought about either by death or by amalgamation, or it may be by transfer or 
any other mode known to law. So long as there is no change in the persons who carry on the business 
the consequences envisaged in the section would not follow. There must be a continuity of the 
* business’, whether that business comprised of moré than one business or was a single business." 


The observations made in that case must be understood in the context of the 
facts that were being examined. 


‘Mr. Viswanatha Ayyar contended that unless there is a change as regards 
all the subsidiary units of business comprised in the aggregate business which was 
assessed we cannot say that there has been “any change in the’ persons carrying 
on the business,” © We are unable to agree. Sub-section (1) of section 8 speaks 
of any change and it does not say any change affecting all the units comprised 
in the aggregate. — Lo. i 


The broad scheme of the Act so far as it is material here appears to'be this. © All 
the businesses which an assessee carries on are treated as one business for purposes 
of the Excess Profits Tax Act. If in respect of this aggregate of.businesses the assessee 
has paid excess profits tax at any time but subsequently the profits of the aggregate 
falls below the prescribed level or the standard rate, the assessee gets relief by 
adjustment or repayment. The important thing to remember is that the person 
entitled to relief is only the original assessee and no one else. He cannot transfer 
the benefits in any way. And, since the aggregate business is treated as one unit he 
will lose the right if he transfers any part of that business to someone else. It is easy 
to see what might otherwise happen. An assessee who has a number of subsidiary 
businesses comprised in the aggregate business might transfer all the remunerative 
ones to another persons and retain in his hands only the unremunerative ones and 
then claim that in respect of that unremunerative part of his business he must be 
repaid the tax attributable to the Rs. 36,000 which is the minimum referred to in 
sub-section (4) of section 6. It is scarcely to be supposed that when enacting a 
measure like the Excess Profits Tax Act the legislature would' have intended: that 
an assessee should be able to get back part of the tax he has paid by the simple 
expedient of transferring part of the business to someone else. No doubt, if the 
words used are such as to enable the assessee to make a gain of this kind he would 
certainly be entitled to do so. But we do not consider that the words are capable 
of such a construction. In fact the reverse is the case. Under section 4 the levy or 
charge is made on the business, that is to say that whole business and under section 
7 relief is given, again to the business, that is the whole business and not a part of 
itc 

, We answer the question referred to us in the negative. “The assessee will pay 
the costs of this Reference. Advocate’s fee Rs. 250. 


* 


V.S. "P Reference answered. 


14 (1954) : M.LJ. 183 : LL.R. (1955) Mad. 389 : 25 LTR. 9. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—MR. Justice: SOMASUNDARAM. [s 7 


Vittal Rao Mudaliar iN i Petitioner 77 
v. y "Ld ; : 
Sundararaghavan . v oum .. Respondent. 


Criminal Procedure Code (V of 1898) , section 346 (1)—Scope of—Reference under—When to be made— 
Magistrate taking cognizance of complaint of lesser offence—Evidence disclosing more serious agffence—Refe- 
rence to Superior magistrate under section 346 (1)—If incompetent or improper. 


The reference contemplated by section 346 (1), Criminal Procedure Code, is not limited to the 
stage at which the magistrate takes cognizance of the filing of the complaint. Though it is no doubt, 
open to the magistrate, on the allegations made in the complaint, to take notice of the more serious 
offence alleged therein and return the complaint for presentation to the proper Court, under section 
346 (1),-Criminal Procedure Code, he has to take action and submit the case to a superior magistrate 
if in the course of the inquiry or trial, the evidence warrants the presumption that the case should be 
tried, or committed for trial, by a superior magistrate. Where, after the trial has started and in 
the: course of the examination of a witness, the magistrate becomes aware of the more serious 'offence, 
it is his duty to make a reference to the superior magistrate who has jurisdiction to try that offence. 
He has no other alternative. It cannot be said that at that stage the magistrate has no power to 
make a reference'under section 346 (1). 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Sub-Divisional Magis- 
trate, Tirupattur, dated 28th March, 1958, in Dis. No. 1536 of 1958 (C.G. No. 3141 
of 1957 on the file of the Court of the pb: Magistrate, Ambur). 


G. Gopalaswami, for Petitioner. 
^A. Nagarajan, for Respondent. 

The Public Prosecutor (P. S. Kailasam), on behalf of the State: 
The Court made the following E: : - 


Orver.—This is a revision against an order passed by the Sub-Divisional 
Magistrate, Tirupattur, in Dis. No. 1536 of 1958. 
` A complaint was laid before the Sub-Magistrate, Ambur, alleging that the 
accused has misappropriated certain collections made by him in a theatre. The 
complaint, no doubt, incidentally referred to certain false entries in the cash book 
which he had-maintained. But the complainant asked the Court to take action for an 
offence under section 408, Indian Penal Code. The summons was, therefore, issued 
to the accused for this offence. After the accused appeared and when the trial 
started and in the course of the chief-examination of the first witness for the prosecu- 
tion, the witness deposed about the falsification of the entries as well. On this evi- 
dence the Sub-Magistrate thought it fit very rightly to make a reference to the Sub- 
Divisional Magistrate under section 346 (1) of Criminal Procedure Code, as the Sub- 
Magistrate had no jurisdiction to try the accused for an offence under section ATI» 
Indian Penal Code. 


The Sub-Divisional Magistrate has, in an extraordinary order passed by him, 
held that the Sub-Magistrate should have taken cognisance of it even in the first 
instance, and referred back the matter to him, saying that the stage at which he 
referred was not the proper one. He further seems to hold the opinion that taking 
the case on file for an offence under section 408, Indian Penal Code, is with a view 
to dispose it of himself, even though the facts mentioned in the complaint disclosed 
an offence under section 477-A, Indian Penal Code; and returned the records to 
the Sub-Magistrate to dispose it of according to law. 


It is quite obvious from the order of the Sub-Divisional Magistrate that he has 
not even read the provisions of section 346, Criminal Procedure Code. Section 346 
(1) of the Criminal Procedure oe is as follows : 





_ * Or. R. C. No. “286 of 1958. l , 2nd May, 1958. 
(Orl. R. P. No. 266 of 1958). Mab ls EDUC 
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“Tf in the coursé ofan inquiry or a trial before a Magistrate in any district outside the presidency : 
. towns, the evidence appears'to him to warrant a presumption that the case is one which should be 
| mried-or committed for trial by ‘some other Magistrate in such district, he shall stay proceedings and 
" submit the'case, with a brief pert explaining its nature, to any Magistrate to whom he is subordinate 
‘or to such other Magistrate, having jurisdiction, as the District Magistrate directs." ` ` 
It is clear from the provisions of the section that ifin the course óf an inquiry or trial 
ithe evidence given appears to the Magistrate to warrant a presuniption that the case 
vis one which should. be tried or committed for trial by some other Magistrate, he 
‘shall stay proceedings, and submit the case, etc. The reference, under section 346 
ds, therefore, not at all limited to the stage at which he takes cognisance of the 
‘filing ofthe complaint. Itis no doubt open to the Magistrate on the allegation made 
in the complaint to take notice of the serious offence alleged therein, in which case 
"he will have to return the complaint to be presented before the proper Court. But 
under section 346 in cases where in the course of an enquiy or trial the evidence 
appears to warrant a presumption, that the case is one which should be tried or 
«committed for trial, he can act under the section. ‘It is after the trial has started in 
‘this case and after P.W. 1 was examined, that is, when P.W. 1 gave evidence in this 
ease, the Sub-Magistrate became aware of the offence under section 477-A, Indian 
.Penal Code. When he became aware of that offence, his duty demanded that he 
*should make a reference to, the Sub-Divisional Magistrate, who had jurisdiction to 
try. He had no other alternative but to act according to the directions contained 
in section 346 (1). But the Sub-Divisional Magistrate would not read the provi- 


^^ sgions of section 346 for reasons best known to himself and without even caring to 


find out at what stages a Sub-Magistrate can make a reference, in a very slipshod 

zmanner has passed this order in question. To say the least, the order is very un- 

' satisfactory and is untenable on the face ofit. The order is hereby set aside, and the 

. "reference will be taken on file by some other Sub-Divisional Magistrate or First 

*Class Magistrate, other than the Sub-Divisional Magistrate, who disposed of this 

- reference. The District Magistrate will effect the necessary transfer, to the First 
-` Class Magistrate or the Sub-Divisional Magistrate in the district. 


P.R.N. gi : Revision allowed: Order set aside. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SoMAsuNDARAM. 


.A. S. Arunachala Nadar and another  . ix Petitioners* 
v. 
‘State l i .. Respondent. 


Y Prevention of Food Adulteration Act (XXXVII of 1954), section 7 (1) and 2 (1) (a) and Rules under rule 46 
— Moisture content of butter in excess of the statutory maximum—Practical impossibility of keeping the moisture 
«content at or below the statutory level—If a defence. e A 
Under the Prevention of Food Adulteration Act and the Rules framed thereunder the moisture 
‘content of butter should not exceed 16 percent. The fact that in butter obtained by the hand-churning 
process adopted in village parts it is impossible and is not practicable to avoid the higher percentage 
of moisture is no justifiable defence in a prosecution for selling butter containing more than the 


~permitted moisture content, which is contrary to the Rules, 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise. the order in C. A..No. 95 of 1957, dated 11th July, 
1957, on the file of the Court of .Sessions, Madurai (C.G. No. 555 of 1956, Addi- 

xional First Class Magistrate.) — - s e 
-S. Mohan Kumaramangalam, for Petitioners. o v moos, > 

V. V. Radhakrishnan, for the Public Drosecutor on -béhalf of the State. 

SSS ilr em — —— ———— À——M —X 


Orl. R. C. No. 755 of 1957. 5077 7t — *:98th April, 1958. 
(Crl. R. P. No. 736 of 1957). - * (8th: Vaisakha 1880 ef Sake). 
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: "The Court made the following. . EM T 


` a) . 

Onpzn.— This revision is by the first and the second accused in, C.C. No. 555 of . 
1956 on the file of the Additional First Class Magistrate," Madurai. They were : 
convicted forsan offence under section 16 (1) (a) read with sections 7 (1) and 2 
(1) (a) of the Prevention of Food Adulteration Act, 1954 and Rule 46 of the Rules 
framed under the Act. The first accused was sentenced to a fine of Rs. 75 and the 
‘second accused to Rs. 25. The convictions and sentences were upheld on appeal 
by the Sessions Judge, Madurai. 


The first accused is a ghee and butter merchant at Madurai and the second 
accused is a clerk under him. On 28th Agust, 1956, P.W. 1, the Food Inspector of 
Madurai Municipality, went to the shop of the first accused and purchased from the 
second accused, his clerk, 44 palams of butter. The first accused was not present 
then. The second accused sold to P.W. 1 the required quantity. P.W. 1, the Food 
Inspector, intimated to the clerk (second accused) that he was making the purchase 
for the purpose of analysis. He served on him a notice, the original of Exhibit P-2, and 
‘has obtained his acknowledgement on the back of Exhibit P-2. After this he observed 
the usual formalities as required by the Rules. Hedivided the quantity of butter 
"purchased into three parts, sealed them in three bottles, gave one bottle to the 
second accused and retained the other two bottles with himself and then sent them 
to the Municipality for being sent to the Public Analyst. The sample bottle that was 
intended for analysis was received by the Public Analyst on ist September, 1956 and 
„as is the practice for the Public Analyst to keep the sample butter sent for analysis in.a 
frigidaire the butter was kept in the frigidaire and was taken up for examination 
on 31st October, 1956. The moisture content was examined and it was found to 
-contain 23 per cent. and as regards the fat content it contained 14 per cent. of fat ~ 
not derived from milk or cream. Under the Rules more than 16 per cent. of mois- 
ture and any quality foreign fats are prohibited. 


After the receipt.of the report of the Public Analyst a prosecution was launched ' 
-against the two accused and before the trial commenced the accused-vendor exer<: ` 
-cised his right under section 13 (2) of the Act. Under the provisions of that section ` 
.after the institution of a prosecution under the Act the accused vendor may, on 
payment of the prescribed fee, make an application to the Court for sending the part 
-of the sample retained by him to the Director of the Central Food Laboratory for a 
-certificate; and on receipt of the application the Court first ascertains that the mark 
.and seal or fastening as provided in clause (b) of sub-section (1) of section 11 are 
intact and then sends the part of the sample under its own seal to the Director of the 
‘Central Food Laboratory who shall theréupon send a certificate to the Court in the 
prescribed form within one month from the date of the receipt of the sample specify- 
ing the result of his analysis. The accused having exercised this right the Court sent 
the part of the sample retained by him to the Director of the Central Food Laboratory 

‘for test and certificate and this certificate shows the result of his analysis as follows : 


“ Moisture 27.7.per cent.; Fat 68.2 per cent. ; Reichert value 17.4 per cent. 


Opinion :—The sample is adulterated on account of its containing (1) moisture in excess of 16 
per cent. the maximum permitted and (2) extraneous added fat not derived from milk or cream to 
-the extent of not less than go per cent."*. g i 
Jt is clear from the report of the Public Analyst and the Director, Central Food 
Laboratory, Calcutta, that the sample of the butter got from the first accused was 
:adulterated. The first accused in his statement does not deny the sale of the sample 
butter to P.W. r the Food Inspector but admits the same and states that he collects 
butter through his agents from the houses in different villages outlying Virudhunagar, 
"Tirthangal, Rajapalayam and Sankarankoil The butter so collected by the agents 
‘and what is called Swadeshi butter was prepared by churning the curd by the hand- 
. process by the villagers and the butter that floats over normally consists of a certain 
. percentage of moisture and that this percentage of moisture in the butter got out of the 

chand-process cannot be avoided.. The butter thus collected by the agents is pooled 
- over and sent to the shop of the firstaccused for sale. The general public as well as 
the purchasers are quite-aware of the nature, substance or quality of the butter that is 
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sold in his shop for these 18 years and that no prejudice is caused to such purchasers, 
much less any false representation was ever made to them. 


He then refers to certain texts to show that the moisture content in the butter 
would vary from 16 to 24 per cent; and then quotes from the “ Indian Dairyman", 
of April, 1954, published by the Indian Science Association that 


* the moisture content in makkan (butter) made by the country méthod-usually varies from. 
25 to 35 per cent." i g 
The accused adds that, judged by these approved standards, no offence has been 
committed by him as the percentage of moisture content in the butter that he sold 
was less than the percentage quoted above. He further states that the analytical 
calculation and standards of purity prescribed for butter are based only on the 
analysis madé on scientific and mechnical process done in Government laboratories. 
by experts and that those standards of purity and calculations are not. practicable 
(underlining is mine) so far as country or Swadeshi butter is concerned. He also. 
submitted that the climatic conditions, atmospheric changes and the feeding of'cattle- 
are factors which have to be taken into consideration in deciding the purity of butter 
which will infiuence the chemical and natural conditions of butter. He then points: 
out how in the present case the sample butter taken from his shop on 28th August, 
1956, was tested three months later and on account of the lapse of time butter was. 
likely to decay and that the result of the analysis might be due to that factor also. 


The evidence of P.W. 1, the Food Inspector, shows that the shop of the first 
accused is known as "Madurai Ghee Supplying Company and Ghee Laboratory", 
In cross-examination it was elicited that the first accsued has a chemist for testing 
butter and ghee and that he has a laboratory attached to his shop for that purpose: 


The fact that the accused has a chemist for testing butter and ghee and that he 

.has a laboratory attached to his shop for that purpose clearly shows that he: must 

be testing the butter which he is selling in the laboratory attached to his shop. It is. 

not suggested that the butter which he sold contained according to his tests less than 

16 per cent. moisture and that there was no foreign fat. In fact, that it contained 

moistüre of more than 16 per cent. and had also foreign fat is not seriously disputed. 
before me. 7 


It is true that there is djfference in the results yielded by the tests conducted: 
^ both by the Public Analyst and the Director of Central Food Laboratory. The 
analysis made by the Public Analyst, Madras, shows that the moisture content was. 
23 per cent. while the fat content not derived from milk or cream was 14 per cent.. 
whereas the test conducted by the Director of Central Food Laboratory shows that.. 
the sample butter contained 27.7 per cent, moisture and foreign fat not derived from 
milk or cream of not less than 30 per cent. The same butter has been subjected to 
tests in two different laboratories, both set up by the Government and both are scien-- 
tific tests. Nevertheless the results vary considerably. Under section 13 (3) of the 
Act the certificate issued by the Director of the Central Food Laboratory under sub- 
section (2) shall supersede the report given by the Public Analyst under sub-section (1). 
What is interesting to be noted liere is that when the accused vendor makes an appli- 
cation under sub-section (2) of section 13 to have the sample sent to the Director of” 
‘the Central Food Laboratory he does it in the hope that the results as shown by the 
Public Analyst may not be quite correct and that the result of the analysis carried on: 
by the Director of the Central Food Laboratory may be in his favour ; but in this 
case it has turned out to be otherwise. I felt some difficulty in understanding as to 
why the same butter when subjected to chemical analysis one by the Public Analyst, 
"Madras and the other by the Director of Central Food Laboratory should show diffe- 
'rent percentages in regard to moisture and fat content. I, therefore, called the Food' 
Analyst, Madras, as a witness in revision and examined him. I felt it necessary 
to do so as I was puzzled with the difference in the results shown in respect of the 
same butter when examined in two laboratories. He frankly admits that it is very- 
difficultfor him to guess the source of error but in regard to Reichert value, however, 
he stated that butter is a somewhat perishable article of food and that the vendor's. 
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sample might have undergone some decomposition during the time when it was with. 
the first accused before its being sent to the Director of Central Food Laboratory.. 
With regard to the percentage of moisture he states that there should be no difference 
except to quote his own words *'In my opinion the moisture content should not differ 
by more than one unit at the most." When I pointed out to him that it has differed 
here his answer was “I am in a very difficult position because it is very difficult to 
guess what were the sources of error." Then he went on to state that the butter was. 
kept in the refrigerator as soon as it was received and then it was taken out for 
examination and that on account of its being kept in the refrigerator the condition. 
of the butter was not likely to be altered and when I pointed out to him if there was a. 
likelihood of the moisture content being affected on account of the time lapse between. 
the date of the purchase and the date of its receipt in the laboratory for test he stated. 
that on this account the moisture content would not be affected. He was thoroughly: 
cross-examined and the point sought to be made out by the learned counsel by the: 
cross-examination was that in the case of country or Swadeshi butter, that is, butter 
manufactured by the household in village parts by the hand churning process the 
moisture content is bound to be between 25 to 35 or at least 20 to 30 per cent. It is 
only in the case of butter collected by the mechanical process that the moisture con- 
tent would be of a less percentage and that in butter got by the ordinary method. 
adopted in the village parts, that is by the churning process, the moisture content was. 
bound to be between 20 to 25 per cent. It is quite possible, as contended for by the 
learned counsel for the accused, that the moisture content in the butter manufactured. . 
by the villagers by the hand process would be between 20 and 30 per cent. In this. 
connection it is interesting to note what is contained in an article which has appeared 
in the journal “Indian Dairyman", dated April, 1954 and on which learned counsel 
for the accused relies and which was also quoted by the first accused in his statement: 
in the Court below. "This is what the writer of the article says at page 77 of the- 
journal : : ; . 
“The common practice adopted in our villages for churning and isolation of makkan (butter): 

suffers from the following defects :— ~ A d 

(1) agitation ununiform, uncontrolled and in alternate directions, 

(2) no temperature control and 

(3) addition of water in indifferent amounts. 


The learned writer of the article himself recognises the defects in the country system. 
adopted for churning and isolation of butter. ` 


It is clear, therefore, that the butter sold by the first accused was purchased 
from the villagers and that it might contain more than 16 per cent. of moisture. 
But the mere fact-that by the country method, it is not practicable to maintain a less 
percentage of moisture is no justification for selling butter cotaining more than the 
prescribed percentage of moisture content when it is contrary to the Rules. The- 
rule clearly lays down that the butter that is sold should not contain more than 16 
per cent. of moisture. "The first accused has a laboratory attached to his shop and. 
has a chemist to test the articles of food which he sells namely, butter and ghee. 
He must have, therefore, known that the rural or country butter or Swadeshi butter 
as he calls it and which he gets for sale through his agents who procure the same: 
from the villagers in the different villages contains more than 16 per cent. of moisture 
and he must have also known that selling butter which contains more than 16 per 
cent. of moisture is against the Rules and is an offence under the Act. It is no justifica-- 
tion.to say that it is not practicable to get butter from the villagers with a less per- 
centage of moisture. Ifit is not practicable and what is obtainable does not conform 
to the standard prescribed by the Rules it is the clear duty of the vendor not to sell 
‘such article as selling of such article is clearly an offence under the Rules. It may be ` 
_a-case for reconsideration of fixing the percentage of moisture content in-the case of 
‘butter manufactured by the rural method or by the hand process. The Central 
‘Committee for Food Standards which has been consulted by the Central Government. 
and on whose recommendation the present percentage of moisture content in butter 
is fixed. may .have to revise its opinion but so long as the. Government has fixed 16. 
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per cent. as the maximum percentage of moisture that may be present in butter and 
anything more than that percentage is objectionable whether it is practicable to get 
that percentage of moisture in butter of all kinds either if it is got by the mechanical 
process or by the rural or hand process it is the bounden duty of the first accused. to 
conform to the standards prescribed by the Rules. Any sale of butter which does not 
conform to the standard prescribed in the Rules is undoubtedly an offence. ‘Times 
are far advancing and improved methods of getting butter are available and if that 
is not taken advantage of and adopted for manufacture of butter (in the village) for the 
purpose of selling pure stuff then less the attempt to make butter the better. What is 
aimed at by the Áct and the Rules framed under it is a certain standard of purity 
and that must be maintained at all costs. If the quality of butter that is sold does 
not conform to the standard prescribed, however much impracticable it may be 
for villagers from whom the accused is said to have purchased, to manufacture but- 
ter of the prescribed quality, it does not cease to be an offence. ‘The petitioners have, 
therefore, been rightly convicted of the offences with which they stood charged 
and in the circumstances of the case the fines cannot be said to be excessive. ‘The 
revision case is, therefore, dismissed. 


R.M. _ Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JusricE RAMACHANDRA IYER. 


Sampathkumara Ayyangar and others 
v. 
‘Perumal Dhasari and others .. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 6 (3) and 25 (d)—Suit against a number 
of tenants of the plaintiff's lands for a declaration that the tenants have no permanent rights of occupancy in respect 
of such lands—Plaint alleging conspiracy and joint denial of title by all the tenants of different parcels of lands— 
-Court-fee payable. f 


Where a plaintiff institutes a suit against a number of tenants of his lands for a declaration that 

the said tenants have no occupancy rights in the said lands and alleges that the said tenants have 

„Joined hands and have conspired together to deny the plaintiffs’ title to the lands, the suit is based 

on a single cause of action viz., jointdenial of title by all the defendants. To such a case section 

6 (3) of the Madras Court-fees and Suits Valuation Act has no application as it cannot be said that 
‘the suit embraces distinct or different causes of action. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Tanjore, dated 17th April, 1957 


and made in respect of the Checkslip of Court-fee Examiner, issued in O.S. No. 33 
-of 1956. 


V. Vedantachari and T. Rangaswami Ayyangar, for Petitioners. 


M. S. Venkatarama Ayyar and V. Ramaswami for the Additional Government 
.Pleader (K. Veeraswami), for Respondents. 


The Court delivered the following 


Jupement.—This Civil Revision Petition is filed against the order of the lear- 
ned Subordinate Judge of Tanjore in O.S. No. 33 of 1956 directing the plaintiff 
to pay the deficit Court-fee of Rs. 2,557-8-o. The plaintiff is the petitioner herein. 
The suit is one for a declaration that the lands described in the Schedule to the plaint 
are the private lands of the plaintiffs, defendants 107 to 109 having title to some 
portions thereof, and that defendants 1 to 106 have no permanent rights of occupancy 
in them. According to the plaintiffs defendants 1 to 106 are purakudi tenants culti- 
wating the suit lands on waram basis. In paragraph 15 of the plaint it is stated : 

** In fasli 1363 the defendants failed to pay the waram and carried away the produce entirely, 
‘Subsequently also they behaved in the same way, jointly conspiring and combining together for the 
purpose. The plaintiffs had, therefore, to take proceedings against them before thc Conciliation 
Officer of Pattukottai under section 13 of the Madras Act XIV of 1952. All these defendants joined 
hands and raised the plea that they were all ryots with occupancy rights in the lands. The Concilia. 
tion Officer refused to give relief to the plaintiffs holding there was no proofofthe existenee of a 


t 


.. Petitioners 
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relationship of landlord and tenant between the parties. The Revenue Court also dismissed the: 
appeal preferred thereon by the plaintiffs ”. 


Paragraph 17 of the plaint runs as follows :— 


“The denial of the absolute title of the plaintiffs to the suit lands as their private lands and 
setting up of kudiwaram rights by these defendants have resulted in great prejudice and hardship: 
to the plaintiffs. Since the defendants have combined together and all of them have conspired jointly 
and set up rights unfounded and detrimental to the plaintiffs and taking advantage of the orders of 
the Revenue Court, they would not pay anything to the plaintiffs, plaintiffs have to get their rights 
to the suitlands as private lands to which they are absolutely entitled as any mirasdar of taraf or 
ryotwari lands declared and established through the civil Court.” 


Again in paragraph 19 of the plaint it is stated :— 


` * Since all these defendants have conspired together and have jointly combined to resist the law- 
ful claims of these plaintiffs and common questions of law and fact arise in this regard and the relief 
of declaration is based on the same grounds in regard to each one of these defendants and concerns 
the entire block of lands which are private lands all these defendants have been made parties and. 
joined in this suit." 

It 1s clear on a reading of the plaint that the cause of action for the suit under 
section 42 of the Specific Relief Act is conspiracy and joint denial of the title by the 
defendants. The plaint was, therefore, valued for purposes of Court-fee and 
jurisdiction at Rs. 5,100 under section 25 (d) of the Court-Fees Act (XIV of 1955). 
Objection was taken to the valuation of the suit on the ground that the suit embraces. 
two or more distinct and different causes of action and that separate reliefs are sought 
based on them and that, therefore, Court-fee should be paid under section 6 (3): 
of the Act, on the aggregate amount of the fees with which the plaints would be 
chargeable under the Act if separate suits were instituted in respect of the several 
causes of action. The case for the Government is that in the present case 
there are as many distinct and different causes of action as there are defendants 
and this has found acceptance with the learned Subordinate Judge who held that 
the suit has to be valued as if it prayed for relief based on distinct causes. 
ofaction. I cannot agree with this contention. As may be seen from the several 
paragraphs of the plaint to which reference has been made, the cause of action is 
the conspiracy and joint denial of title to the suit properties by the defendants. 
That cause of action is single and indivisible and it cannot be said that there 
are separate causes of action against the different defendants. Mr. V. Ramaswami,, 
appearing for the Government Pleader, who argued ,the case with great insistence 
drew my attention to the decision reported in Lakshminarayana Chettiar, In ret. I 
cannot see how the principle of that decision can really be applicable to the present 
case. As I have pointed out, in my view, the plaint is based upon a single cause 
of action, namely a conspiracy and joint denial of title by defendants 1 to 106. 
Mr. Ramaswami then referred to the fact that each of these defendants had executed. 
different lease-deeds in favour of the plaintiffs and therefore each of them was in- ' 
terested in protecting only his own title to the property in his possession and that 
he was not interested in the properties of the other tenants. The question as to 
the proper Court-fee leviable on a plaint has got to be decided on the allegations 
therein. For one thing the suit is not one for recovery of rent or possession but one 
for a declaration that the lands detailed in the Schedule to the plaint are the private 
lands of the plaintiffs and defendants 107 to 109 and that the other defendants 1 
to 106 have no permanent rights of occupancy therein. Defendants 1 to 106 are 
alleged to have denied the title of the plaintiff to the whole of the suit property and 
it is not the case for the plaintiff that each tenant denied separately the title of the 
landlord with respect to that plot of land which was demised to him. Therefore 
the finding of the lower Court that the plaint comprises different causes of action 
is not warranted and the order demanding deficit Court-fee on that basis cannot be 
sustained. It is accordingly set aside. Court-fee paid on the plaint is correct and. 
the suit will proceed to trial as instituted. There will be no order as to costs. 


R.M. ————— Petition allowed.. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAMACHANDRA IYER. —— 


M. K. Ravutha Gounder 1 .. Petitioner. 


Madras Village Panchayats Act (X of 1950, as amended by Act XXIV of 1957), section 21—Election of 
President—Power to hold —Number of members of Panchayat fixed as 15—Election of 12 members only—Remaining 
-seats not filled—Power of Panchayat with existing members to elect President—Person: not member of Panchayat— 
Right to object to election of President—Constitution of India (1950), Article 226—Application for writ of prohibi- 
tion—Compeétency. ` . : . 5 Ij : S - 
There is no prohibition in the Madras Village Panchayats Act, or the Rules framed thereunder, 
against the Panchayat commencing to’ function before all its members are elected; the Rules which 
govern a corporation under the general law, in so far as they are not inconsistent with the Act, would 
apply subject to such regulations that may govern the constitution of a corporation. The absence 
of individual members or the existence of vacancies cannot affect the validity of its act. 


- Where, out of 15 members fixed as the number of members for'a Panchayat, only 12 are elected: 
the fact that the remaining 3 members have yet to be elected would not operate as a bar to the Pan- 
-chayat functioning as such, and proceeding to elect its President under section 21 of the Act. The 
Panchayat, as constituted, can therefore validly proceed to elect its President under section 21, though: 
three members have not yet been elected. s 


Raghunandan Ramanuja Doss v. Bibuthi Bushan Mukerjee, (1911) 1.L.R.-39 Cal. 504 ; Sitaram Chetty v. 
Sir S. Subramania Iyer, (1915) 30 M.L.J. 29 : I.L.R. 39 Mad. 700 ; Venkataram Iyer v. Janab Hamid 
Sultan Maracair, (1922) 44 M.L.J. 161 and The Crown v. Sidhy Mal, (1933) I.L.R. 14 Lah. 461, applied. 


The right to stand for or to contest an election is neither a fundamental nor a Common Law 
right. A person who is not yet a member or who may come in later cannot have any present right to 
stand for election for the office of the President, and cannot complain of deprivation of any right 
in the matter of the election of the President by the Panchayat as constituted. Consequently he — 
‘cannot invoke the jurisdiction of the High Court under Article 226 of the Constitution and apply 
for a writ of prohibition prohibiting the election of the President. 

Petition under Article 226 of the Constitution. of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of prohibition restraining the respondent herein from 
conducting the elections to the Office of the President to the Mylambadi Panchayat 
in Bhavani Taluk, scheduled for 15th May, 1958. 


S. Mohan Kumaramangalam and C. Ramanathan, for Petitioner. 
The Court made the following 


Onpzn.— This is an application for the issue of a writ of prohibition restraining 
the respondent, the Regional Inspector of Municipal Councils and Local Boards, 
‘Coimbatore, from conducting the election to the office of the President of the Pan- 
chayat at Mylambadi Village, Coimbatore district, which was fixed to take place 
on 15th May, 1955. Mylambadi village has been notified as a Panchayat under 
the provisions of Madras Act X of 1950. The petitioner is an elector therein. . The 
appropriate authority under the Act has fixed that the Panchayat is to be composed. 
of 15 members. Elections of members to the Panchayat were held on 19th April, 
_ 1958, but only twelve out of the fifteen seats were filled up, there having been no 
valid nominations in respect of the remaining three. The election authority under 
the Act thereupon notified that fresh elections would be held for these three seats 
and fixed 21st May, 1958, for such fresh elections. In the meanwhile steps were taken 
to enable the Panchayat to function and a meeting of the twelve elected members 
‘was convened for 15th May, 1958, to elect a President from among them. ^ 


Petitioner, a defeated candidate in the election, held on 19th April, 1958, and 
a prospective one in the coming elections claims to have an interest in the election 
of the President as he hopes to become a member of the Panchayat either by 
succeeding in the election petition. which he intends to file in respect of the election 
in which he lost or by succeeding in the election to be held on 21st May, 1958. He 
challenges the jurisdiction of the respondent to convene a meeting of the existing 
members before the three members are elected and prays for the issue of a writ 
under Article 226 of the Constitution prohibiting the election of the President. 

Mr. Mohan Kumaramangalam, appearing for the petitioner, contended that 
there could be no valid or effective constitution of the Panchayat till all the fifteen 
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‘members were-elected and that the Panchayat being still at the stage of its formation, 
could not function and proceed to elect a President. He referred in this. connection 
'to sections 6, 7 and 10 of the Act which prescribe the strength, election and term 
of the members of the Panchayat. I cannot accept this contention.” Under Act 
X of 1950 the Panchayat is constituted a corporation. As such it has a persona in- 
dependent of its members who represent, act for and transact its business. The. Pan- 
chayat is not a mere joint office of the members, but a separate legal entity created 
by the statute. Its affairs are regulated. by the provisions of the Act and the Rules 
framed thereunder and its capacity-to function with or without all its members 
in existence has to be decided by reference to them. Section 2 (16) of the Act de- 
fines a Panchayat as a body constituted for the local administration of a village. 
Section 3 vests a power in the Inspector to constitute or.alter villages for the pur- 
poses of the Act and to specify the names of the villages by means of a notification 
and section 4 (1) directs the constitution of a Panchayat for each of such villages. 
Section 4 (3) enacts that every Panchayat shall be a body corporate by the name of 
the village specified in the notification issued under section 3, having perpetual 
succession and common seal. Section 6 authorises the Inspector to fix or to vary 
from time to time the number of members of the corporation subject to a mini- 
mum of five and. maximum of fifteen. Section 7 prescribes that the election of the 
members should be in accordance with the Rules made in that behalf. The pro- 
visions of section 11 (2) and section 18 (2) recognise the competency of some mem- 
bers to act for the Panchayat, the former giveing a right to the existing members 
to co-opt and elect members in certain circumstances and the latter to restore a 
member after he lost his seat by continuous absence for a period of three months. 
Rule 7 of the Rules framed under section 112 for the conduct of the proceedings of 
the Panchayat allows the business to be transacted at a meeting with one third of the 
number of members then on the panchayat. Section 41 validates all acts of the 
Panchayat even though there is a defect in the establishment thereof, in the election 
of a member or President, or by- reason of the existence of a vacancy therein. 
There being thus no prohibition in the Act or the Rules against the Panchayat com- 
mencing its functions before all its members are elected, the rules which govern a 
corporation under the general law in so far as they are not inconsistent with the 


Act would apply. 

In Salmond's “ Jurisprudence ” (Tenth Edition), at page 328, reference is 
made to Savigny’s System, section go for the proposition : 

“that the aggregate of the members who compose a corporation differs essentially from the 

corporation itself. 
The learned author states that a company (or corporation) i is capable of survi- 
ving the last of its members. In Halsbury’s Laws of England (Simonds Edition) 
Volume 9, it is stated at page 9: 

** The nature of a corporation may be shown by contrasting it, as a legal conception, with 


the individuals in which it resides. In law the individual corporation or members of which it is com- 
posed are something wholly different from the corporation itself for a corporation is a legal persona 


just as much as an individual ”. 

Subject to such regulations that may govern the constitution of a corporation, 
the absence of individual members or the existence of vacancies cannot on principle 
affect the validity of its acts. It was.so held in the case of temple committees ap- 
pointed under Act XX of.1863 in Raghunandan Ramanuja Doss v. Bibuthi Bushan 
-Mukerjee* and in’ Sitaram Chetty v. Sir S. Subramanya Iyer?*. In Venkataram Iyer v. 
Janab Hamid Sultan Maracair?, a Taluk Board was constituted under Madras Act 
XIV of 1920. The Board was to consist of twenty members. The appointing 
authority appointed in the first instance only 19 members and before the twentieth 
member was appointed a meeting of the Board took place in which the. President 
ofthe Board was elected. That election was challenged on precisely the same ground 
as in the present case. The learned Judges negatived the objection and upheld 
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the validity of the election on the ground that the Board was constituted. by the 
statute and the notification thereunder and not by the presence of the entire body 
of the members. The principle of that decision was followed in The Crown v. Sidhy 
Malt. In that case the validity of a prosecution. under the Punjab Small Towns 
-Act was contested on the ground that there was no validly constituted authority 
to initiate it. Under the Act the Small Towns Committee which was given cer- 
tain powers in regard to local administration was to consist of five members four 
to be elected and the fifth to be nominated by the Government. Atthe time when 
the prosecution was launched the four elected members alone were functioning, as 
the nominated member had not taken charge. Itwasheld that the existence of a 
vacancy in the committee did not make its constitution invalid and that the prosecu- 
tion was properly launched. "Thus whether the matter is viewed in the light of the 
principle that a corporation is distinct from the members or on the ground of con- 
venience the remaining members of the corporation, particularly when they con- 
stitute the majority, can act during the subsistence of a vacancy or vacancies in its 
personnel. The Panchayat as at present constituted can therefore validly proceed 
to elect its President under section 21 of the Act. 


The next contention on behalf of the petitioner was that his contingent right 
as a member of the Panchayat or at least the right of the three members who may 
be elected ultimately would be prejudiced if the election of the President is to take 
place in advance of the filling up of the three seats. It is rather difficult to appre- 
ciate this contention. "The right to stand or to contest an election is neither a funda- 
mental nor a Common Law right but one which depends for its origin and exercise 
on the statute. I have held already that the Panchayat Board as at present consti- 
tuted has a right to function ; a fortiori it can elect its President under section 21 
from amongst its members. The petitioner is not yet a member and neither he nor 
the three members who may come in later can have any present right to stand for 
the election for the office of the President. There is therefore no deprivation of 
any right of the petitioner or of the persons who may be elected later. 


Mr. Mohan Kumaramangalam next contended that there was no proper 
authority to conduct the election or rules to regulate it. To appreciate this con- 
tention it is necessary to refer to the history of section 21. In its original form 
as enacted in 1950, section 21 provided for the election of'the President directly 
by all the electors in the village. Rules were also framed in:1951 for the conduct 
of such election. By Act XXIV of 1957, section 21 was repealed and re-enacted. 
Under the re-enacted provision the election to the office of the President is to be 
by the members of the Panchayat from among themselves and not by the general 
body of electors. The contention of the learned advocate for the petitioner was 
that no Rules have been framed in conformity with the new section 21 and that the 
Rules framed in 1951 could not govern or regulate an election by the members from 
among themselves. This is based on an averment in paragraph 5 of the affidavit 
filed in support of the application. "That states : 

* In addition there is also the circumstance that no rule or procedure has been prescribed for 
the conduct of the President's election after the amendment of the section. The old rules related: 
to the election by the entire body of electors and are inapplicable after the amendment." 

The factual basis of the statement is wrong. ‚The Government have framed. 
Rules in accordance with the provisions of the new section 21 in G.O.Ms. No. 602, 
L.A., dated 5th April, 1958, which has been published in the Fort St. George Gazette, 
Part I-A, dated gth April, 1958. These Rules provide for the election of a President 
and Vice-President from among the members and rule (2) therein provides the 
authority to convene the meeting. It is not even suggested that there has been an 
infringement of these rules. This contention also fails. 

In this view it is unnecessary to consider whether the petitioner has suf- 
ficient interest to maintain the application for the issue of a writ. The petition 
therefore fails and is dismissed. : 


P.R.N. `- ——— Petition dismissed. 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAMACHANDRA IYER. 


M. R. Nataraja Naicker .. Petitioner* 
V. : d - 
M. Kamalamma : .. Respondent. 

Presidency Small Cause Courts Act (XV of 1882), sections 19 (g) and 41—Applicability and scope of—~ 
Landlord terminating lease under forfeiture clause—Application for ejectment—Tenant disputing validity of termina- 
tion of tenancy-—Jurisdiction of Small Cause Court—If excluded. 

Section 19 (g) of the Presidency Small Cause Courts Act applies only to suits properly so called. 
and does not apply to applications under section 41 of that Act. Chapter VII of the Act, which 
contains section 41, is a complete Code in regard to applications filed under section 41. An applica- 
tion under section 41, though it is to be in the form of the plaint, does not become a suit ; it is only 
an application. 

Doraiswami Ayyangar v. Narayana Ayyangar, (1922) 43 M.L.J. 288, referred to. 


Where a landlord, after terminating a tenancy, applies under section 41 for ejectment of the " 
tenant and the tenant pleads that the tenancy has not been validly terminated and that the lease 
still subsists, it. cannot be said that there is a dispute as to title and therefore the jurisdiction of the 
Small Causes Court is excluded. 


The termination of a tenancy based upon the landlord taking advantage of a forfeiture clause 
falls within section 41 and the Court has jurisdiction to decide the question. The fact that the defence 
raises the question of title in that the tenancy has not been validly termintated does not oust the juris- 
diction of the Court which is bound to decide the question under Chapter VII of the Act. 


Institute of Radio Technology v. Pandurang, I.L.R. (1945) Bom. 1038, relied on. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of Small Causes at Madras, dated roth April, 1957 and made 
in Ejectment Suit No. 39 of 1955. 


K. Kuppuswami, for Petitioner. 
‘K. Sanjeevi Naidu and G. R. S. Chandra Rao, for Respondent. 


The Court delivered the following 

JupewENT.—lhis revision petition raises the question as to the correctness 
ofthe decision on a preliminary issue by the Judge of the Court of Small 
Causes, Madras, under section 41 of the Presidency Small Cause Courts Act (XV 
of 1882). The tenant is the petitioner. By a registered document Exhibit P-1, dated 
12th August, 1949, the respondent, landlord granted a lease of immovable property 
to the petitioner with a condition annexed that if the tenant (petitioner) defaulted 
in payment of rent for two consecutive months or sub-let or assigned the premises 
to any person the lessor would be entitled to terminate the tenancy. On 27th 
April, 1951, by Exhibit D-1 the tenant granted a lease for ten years to one Rudra 
Pillai. '"Thereis a dispute as to whether this lease comprised the superstructure 
only or the land as well. But for the purpose of the present controversy 
it is assumed that the lease covered the land as well. Founding on the ground that . 
Exhibit D-1 amounted to a breach of the conditions of the lease and also on the 
ground that the tenant had defaulted in payment of rent for two consecutive months 
the respondent purported to terminate the lease by a notice, dated 5th February, 
1955 and filed an application for ejectment against the present petitioner under 
section 41 of the Presidency Small Cause Courts Act. The tenant contested the 
application but at the request of both the parties and learned Judge took up for 
consideration as a preliminary issue the question of jurisdiction of the Court to enter- 
tain the application of the respondent. The contention on behalf of the tenant 
was that as ex facie the lease in his favour had not expired and that as the case of the 
landlord was based upon an alleged forfeiture, the question for determination by 
the Court involved a question of title to immovable property and therefore such. 
an adjudication is barred by the provisions of section 19 (g) ofthe Act. The learned 
Judge held that the application was maintainable. ‘This revision petition is filed 
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against the finding. of the learned Judge on the preliminary issue holding that he 
had jurisdiction to try the application. It is contended on behalf of the petitioner 
that the determination of the question as to whether there has been a forfeiture and 
on that account the lease had been put an end to involves the question-of title to 
immovable property as according to him the lease is still current and if the land- 
lord says that it has been put an end to there arises a dispute in regard to title to 
the property. He relies in this connection upon section 19 (g) of the Act, and argues 
that the Court has no jurisdiction to decide the dispute under section 41. Er 


Section 41 of the Act is the first of a series of sections relating to recovery of 
possession of immovable property-- Both under section 41 of the Act and the Rules 
framed under the Act though the application is to be in the form of plaint it has been 
‘held that. it does not become a suit but is only an application (Vide Doraiswami 
Jyengar v. Narayana Iyengar). Section 19 (g) which applies only to suits will not apply 
to a case of this kind. Section 19 (g) excludes from the cognizance of the Small 
'Cause Court suits for recovery of immovable property whereas Chapter VII of 
the Act expressly deals with recovery of possession of immovable property. Apart 
from the distinction that section 19 (g) will apply only to suitsand not to applications 
there is the further distinction that sections 19 and 41 apply to different subject- 
matters.. As Chapter VII of the Act provides for recovery of possession ofimmovable 
property section 19 cannot apply. Chapter VII of the Act is a complete Code in 
regard to application filed under section 41. Section 48 states that in all proceedings 
under this Chapter (Chapter VII) the Small Cause Court shallas far as may be.and 
except as therein otherwise provided follow the procedure prescribed for a Court 
of first instance by the Code of Civil Procedure. This is different from the procedure 
which regulates the trial and disposal of suits by the Court. Sections 46 and 49 
enact that recovery of possession of immovable property under this Chapter will 
not debar the institution of suit in the appropriate Court for trying the question 
of title in regard to the property. These two sections impliedly recognise the neces- 
sity of summary adjudication of title subject no doubt to a final adjudication in a 
properly constituted suit. Section 41 enables the owner of a property to recover 
possession by a summary process as against the tenant or licensee or their repre- 
sentatives where such tenancy or license had been determined or withdrawn. Under 
this section it is open to the owner of the property to apply to the Court for 
a summons against the occupant calling upon him to show cause why he should not 
be compelled to deliver up the property. Section 43 enables the Court to direct 
‘delivery of possession in case the occupant does not appear at the time appointed 
-and show cause to the contrary. "There is, however, no provision as to what is to 
happen if the occupant appears and fails to show cause but from the explanation 
to section 43 it is clear that in such a case the Court is entitled to order delivery of 
possession of the property. It'is obvious from a reading of sections 41, 43 and 49 
of the Act that the Court performs a judicial function and is entitled to investigate, 
though summarily, any defence that may be put forward by the defendant. The 
‘Court has undoubtedly jurisdiction to decide whether the tenancy or license has. 
been terminated and whether the owner of the property has a right to apply for 
the summary process under section 41 of the Act. It is, therefore, clear that any- 
question of title that may be necessary to be decided for the purpose of exercising 

jurisdiction under section 41 could 'be. decided in a summary manner. I do not, 
therefore, accept the argument advanced on behalf of the petitioner that whenever 
a'tenant or a licensee raises a dispute in regard to the title of the applicant the Court ` 
‘would cease to have any jurisdiction to decide the dispute. The jurisdiction of 
the Court depends upon the averments in ‘the application and upon proof of 
the things necessary under section 41 of the Act and it cannot, therefore, depend 
"upon an accident of the defendant raising a dispute as to the title of the applicant. 
In this-connection reference may be made to a decision of the Bombay High Court 
“in Institute of Radio Technology v. Pandurang?. In that case there was a lease of four 


men 
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: blocks on the second. floor ofa building and after notice to quit the landlord filed 
-an application under section 41 of the Presidency Small Cause Courts Act. The 
tenant resisted the application pleading protection under the Bombay Rent Restri- 
.ction Act and contended that when such a defence is raised the question was 
. outside the scope of the Small Cause Court. The learned Judges overruled the 
contentions on behalf of the tenant. Divatia J., observed at page 1041 
“ whether a tenancy has been legally determined or not is to be decided on the provisions of 
section 111 of the Transfer of Property Act which says among other things, that a lease of immova- 
ble property determines on the expiration of a notice to determine the lease or to quit. Therefore 
"when the landlord gives the tenant a valid notice to quit, the tenancy-is determined at the expira- 
‘tion of the period and the Smail Cause Court gets jurisdiction to entertain the application for 
.summons, Even if the tenant relies on the provisions of section 11 (Section 11 of the Rent Restri- 
ction Act) the tenancy will be deemed to be subsisting only if his defence suceeds and itis the 
. Gourt which is seized of the ‘application which has the power to decide whether the defence is 
good. The jurisdiction is not, therefore, ousted by taking up the defence. The only result of the 
defence being successful is that the Court cannot pass an order of eviction and the application 


would be dismissed." i 
In my opinion the termination of tenancy based upon the landlord taking 
advantage of the forfeiture clause comes within section 41 of the Act and the Court 
has jurisdiction to decide the question. "The fact that a defence raises the question 
of title to the property in that the tenancy has not been validly terminated does not 
‘oust the jurisdiction of the Court which is bound to decide the question under the 
provisions of Chapter VII of the Act. In this view this Civil. Revision Petition is 
dismissed and the petitioner will pay the costs. of the respondent. 


P.R.N.. ———— Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: Present :—Mr. .P. .V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE 
RAMACHANDRA IYER. 
Union of India owning the Southern Railway by its General 


Manager t. Appellant* 
9. 
. S. S. Shanmugha Nadar ` .. Respondent. 


Letters Patent (Madras), Clause 15— Judgment — Tests—Order refusing. to dispauper the plaintiff —lf a 
judgment and appealable under Clause 15. Y 

The two tests to find out whether an adjudication in a particular proceeding is a ‘judgment’ 
or not within the meaning of Clause 15 of the Letters Patent (Madras) are ;1) whether it terminates 
the suit or proceeding and (2) whether it affects the merits of the controversy between the parties 
in the proceeding itself. An order refusing to dispauper a plaintiff does not satisfy either of the tests, 
and as such it is not a judgment within the meaning of Clause!15 of thelLetters Patent and no appeal 


ander that clause could lie against such an order. 

^ —— Asrumati Debi v. Kumar Rupendra Deb, (1953) 1 M.L.J. 710 : (1953) S.C.]. goo (S.C), referred, 
Central Brokers v. Ramanarayana Poddar & Go., (1954) 2 M.L.J. 525: LL.R. (1954) Mad. 1052 

(F.B.), followed. ` T. 


Krishna Reddy v. Thanikachala Mudali, (1923) 45 M.L.J. 153 : LL.R. 47 Mad. 136 and Baba Sah v; 
Purushotham Sah, (1924) 47 M.L.J. 932 : L.L.R. 48 Mad. 700, held not good law. 


On appeal from the Judgment and Order of the Honable Mr. Justice Raja- 
gopala Ayyangar, dated 13th March, 1957 and made in the exerci.e of Ordinary 
Original Civil Jurisdiction of the High Court. 


C. Govindaraja Ayyangar, for Appellant. 
N. C. Raghavachari, for Respondent. - 


The Judgment of the Court was delivered by $ 
Rajamannar, C.F.—This is an appeal against the order of Rajagopala Ayyangar, 
J., dismissing the application made by the appellant before us to dispauper the res-- 


P 


* Original Side Appeal No. 29 of 1957. 1rth March, 1958. ` 
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pondent who was the plaintiff in C.S. No. 130 of 1954. Leave was granted to the 
respondent to institute the suit as a pauper on 16th March, 1954, and this was after 
notice to the defendant who is the appellant before us. The present application 
was taken by the defendant subsequently. The learned Judge found that it had 
not been proved that the value of the property of which the plaintiff was possessed 
was sufficient to pay the Court-fee. He therefore dismissed the application. Hence 
this appeal by the defendant. 


In our opinion this appeal must be dismissed. on the short ground that it is not 
maintainable. The order under appeal is not a judgment within the meaning of 
Clause 15 of the Letters Patent to permit this appeal. Learned counsel for the 
appellant relied upon the ruling in Baba Sah v. Purushotham Saht, to meet this pre- 
liminary objection. No doubt it was held in that case that an order of a Judge of 
the High Court sitting on the Original Side, allowing or refusing to allow a plaintiff 
to sue so as a pauper is a judgment under Clause 15 of the Letters Patent and is 
appealable. The reasoning of the learned Judges was that such an order was not 
an interlocutory one made in the exercise ofa discretionary power. They observed 
that the law conferred a substantive right on every plaintiff, who has a good case 
at law, but no means to prosecute it, to sue in forma pauperis. There is no helpful 
discussion of the principles laid down in Tuljaram Rao v. Alagappa Chettiar?, and in 
subsequent decisions to find out whether an order falls within the category of a 
judgment under Clause 15 of the Letters Patent. In Krishna Reddy v. Thanikachala 
Mudali?, more or less the same kind of reasoning was adopted by the learned Judges 
who held that an order of transfex of a suit from a Subordinate Court to this Court 
was a judgment within the meaning of Clause 15 of the Letters Patent. There are 
also other decisions which proceed on similar reasoning to which reference need 
not be made. The Supreme Court, however, in Asrumati Debi v. Kumar Rupendra 
Deb (Raikot and others) *, was not inclined to accept the above reasoning. No doubt 
in that case only the ruling in Krishna Reddy v. Thanikachala Mudali?, was expressly 
referred to ; but the decision of the Supreme Court in that case practically meant 
the overruling of decisions like Krishna Reddy v. Thanikachala Mudali®, and Baba Sak 
v.Purushotham Sah. Indeed the Supreme Court expressly says that the reasoning 
in Krishna Reddy v. Thanikachala Mudali®, is not sound. Several decisions on the 
question now in issue before us were exhaustively reviewed by a Full Bench of this 
Court in Central Brokers v. Rqmanarayana Poddar @ Co,®, Therein, Govinda Menon, J. 
as he then was, referred to the two tests laid down by their Lordships of the Supreme 
Court to find out whether the adjudication in a particular case is a judgment 
ornot. They are (1) whether it terminates the suit or proceeding and (2) whether 
it affects the merits of the controversy between the parties in the suit itself. We 
respectfully adopt these two tests. Applying them to the present case, we find 
that neither test is satisfied. Here the order refusing to dispauper the plaintiff cer- 
tainly did not terminate the suit. On the other hand it allowed the suit to conti- 
nue. Nor did the order affect the merits of the controversy between the parties. 
Whether the plaintiff was a pauper or not was not one of the matters in dispute in 
the case. The order under appeal did not purport to be an adjudication on the 
rights of any of the parties. As the order in question does not fulfil either of the 
tests, we must hold that it is not a judgment within the meaning of Clause 15 of the 
Letters Patent. It follows that this appeal under that clause is not sustainable and 
is therefore dismissed with costs. 


R.M. Appeal dimissed.. 





E (1924) 47 M.L.J. 932: LLR. 48 Mad. gt, 189 I M.L.J. 710: (1953) S.C.J. 300: 
O. hae) 

2. (1910) 21 M.L.J. 1 : LL.R. 35 Mad. 1. 5. (1954) 2 M.LJ. 525 : LL.R. (1954) Mad. ` 
E (1923) 45 M.L.J. 153: LL.R. 47 Mad. 1052 (F.B.). 
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in KRISHNAVENI AMMAL V. MADRAS STATE (Rajamannar, C.J-)- 421 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice RAMA- 


CHANDRA IYER. j 
'T. Krishnaveni Ammal by her husband and power of | 
attorney agent T. Ramachandra Reddy .. Appellant* 
; i v. 
Madras State represented by the Collector of Madras .. Respondent. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 1 (3)—Construc- 
tion and scope—Applicability of Act—If confined to estates governed by Madras Estates Land Act (1908) on date 
ef coming into force of Act (XXVI of 1948). 

Interpretation of Statutes—Incorporation in Act of definitions in another Act—Effect of. 

. Section 1 (3) of Madras Act (XXVI of 1948) cannot be read as meaning that the Act applies 
only to estates which were governed by the Madras Estates Land Act, 1908, on the date of coming 
into force of Madras Act (XXVI of 1948). Section 1 (3) says that the Act applies to all estates as de- 
fined in section 3 (2) of the Act except certain villages which became estates by virtue of the Amend- 
ment Act of 1936. Once the estate satisfies the definition contained in section 3 (2) of the Madras 
Estates Land Act, 1908, (Act XXVI of 1948! clearly applies to such an estate, irrespective of 
whether itis or is not governed by the provisions of the Madras Estates Land Áct on account of 
any peculiar circumstances. 


It is a well-established legislative practice to incorporate in an Act definitions contained in another 
Act for purposes of convenient reference. Such incorporation will not have the effect of attracting 
all the provisions of the Act in which the definitions are contained. 

Appeal under clause 15 of the Letters Patent against the Order of the 
Hon ble Mr. Justice Rajagopala Ayyangar, dated 4th May, 1954 and made in the 
exercise of the Special Original Jurisdiction of the High Court in C.M.P. No. 383 
of 1951 (Petition) presented under Article 226 of the Constitution of India to issue 
a writ of mandamus directing the Madras State to forbear from taking over posses- 
sion of the petitioner's estate known as East Mambalam and West Mambalam in 
the Madras District and the records, registers, accounts, maps and other documents 
by force or otherwise as notified in and by Notification No. 5618 at pages 3279 to 
3284 of Part I ofthe Fort St. George Gazette, dated 12th December, 1950 and from 
interfering with the collection of arrears of rent due to the petitioner and from taking 
any proceedings under Madras Act XXVI of 1948. | 


V. Vedantachari, for Appellant. 


The Advocate-General (V. K. Tiruvenkatachari) and the Additional Govern- 
ment Pleader (K. Veeraswamz), for Respondent. 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—This is an appeal against the Judgment of Rajagopala 
Ayyangar J., dismissing a petition filed by the appellant for the issue of a writ in 
the nature of a writ of mandamus directing the State of Madras to forbear from taking 
over possession of an estate known as East Mambalam and West Mambalam in the 
district of Madras as notified in the Notification published in the Fort. St. George 
Gazette, dated 12th December, 1950, and from interfering with collection of arrears 
of rent due to the petitioner and from taking any proceedings under Madras Act 
XXVI of 1948. The two estates, East Mambalam and West Mambalam, originally 
formed part of one estate known as the Mambalam zamin, and it is due to historical 
reasons that what was originally a single zamindari became split up into separate 
parts known as East and West Mambalam. The reason for this splitting was the 
enlargement of the limits of the Presidency-town. Originally the entire zamin 
was part of the district of Chingleput and was therefore outside the City of Madras. 
Subsequently, by notification, dated 15th June, 1925, the limits of the City of Madras 
"were extended, taking in a portion of the Mambalam Zamin. The portion thus 
included in the City of Madras came to he called East Mambalam and the rest of 





* Writ Appeal No. 86 of 1954. (18th cx April 1958- ) 
i Saka. 
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the estate continued to be in the district of Chingleput and called West Mambalam. 
There was a consequent apportionment of the peshcush also. In the year 1946, 
even the remaining portion of the zamin which ‘had been. part of the Chingleput 
district was also included within the City limits. On the date of Madras Act XXVI 
of 1948, the entire zamindari, comprising East and West Mambalam, was with-. 
in the limits of the Presidency-town. 


The notification of the zamin under Madras Act XXVI of 1948, was attacked 
before Rajagopala Ayyangar, J.,.on several grounds. None of the grounds found 
favour with the learned Judge who dismissed the petition. Hence this appeal. 


Mr. Vedantachari, learned counsel for the appellant pressed upon ` us 
strongly one ground which according to him removed the estate of East and West 
Mambalam from the operation of Madras Act XXVI of 1948. The ground is 
this. Section r, sub-section (2) of that Act says that it extends to the whole of the 
State of Madras except the- Presidency-town of Madras as it stood on the 1st day 
of July, 1908, the district of Malabar and the portion of the Niligiri district known 
as the South-East Wynaad. Sub-section (3) runs thus : 

* It applies to all estates as defined in section 3, clause (2) of the Madras Estates Land Act, 1908, 
oo villages \ which became estates by virtue of the Madras Estates Land (Third AED 
ct, 193 

The contention was founded on sub-section (3). In spite of the fact that to- 
day East ‘and West Mambalam zamins are within the Presidency-town of Madras, 
admittedly they were outside its limit and formed part of the Chingleput district’ 
on rst July, 1908. The Act therefore is applicable to the appellant’s zamins under 
section 1 (2) of the Act. The argument of Mr. Vedantachari was that the effect 
of sub-section (3) of section 1 of thé Act is that only estates which were governed 
by the provisions of the Madras Estates. Land Act, 1908, on the date of the coming’ 
into force of Madras Act XXVI of 1948 would be governed by the Act, 
and as the Madras Estates Land Act, 1908, would not apply to the appellant’s zamins 
because they are situated within the limits of the Presidency-town, it follows that 
the provisions of Act XXVI of 1948 as well does not apply." In our opinion this 
argument is based on à misconstruction of sub-section (3) of section 1 of the Act: 
‘That sub-section does not say that Madras Act XXVI of 1948 applies only to 
estates governed by the Madras Estates Land Act. On the other hand it says that 
the Act applies to all estate as defined in section 3 (2) of the Act except certain inam 
villages which became estates by virtue of an Amendment Act'of 1936. Once the 
estate satisfies the definition contained in section 3 (2) of the Madras Estates Land 
Act, 1908, clearly Act XXVI of 1948 applies to such an estate, irrespective of the 
fact that it is or is not governed by the provisions of the Madras Estates Land: Act, ' 
1908, on account of any peculiar circumstances. ` It is a well-established legislative 
practice to incorporate in an Act definitions contained in another Act for the purpose 
of convenient reference. Such incorporation will not have:the effect -of attracting 
all the-provisions of the Act in which the definition is contained: In our- opinion 
the zamindari which later on became split up into East and- West.Mambalam zamins 
is an estate as defined in section 3 (2) of the Madras Estates Land Act as it is a per- 
manently settled zamindari. The provisions of Madras Act XXVI of 1948, there- 
fore, apply to the appellant's zamins and the notification thereunder was not in- 
valid by reason of the fact that-on the date of the notification -the zamins were 
situated within the Presidency-town of Madras. In this view it is unnecessary to 
deal with the effect of section 62 of the Act which was referred to-in argument, be- 
cause it clearly appears to us that without recourse to that section it can be held 
that Madras Act XXVI of-1948 applies to the appellant's zamins. - 


Mr. Vedantachari mentioned certain proceedings which had been taken under 

thé Madras Town Planning Act which according to him cover a portion of the ap- 

-pellant’s zamindari and that the appellant would be entitled to compensation under 
the provisions of that Act. In this apbeal, however, we are not concerned with 

the question. of compensation. The only question which. falls for decision in this 

appeal: is whether the notification of the appellant’s zamins under "Madrás Act 


t 
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XXVI of 1948 is invalid for any reason. We have held that itis not. We are not 
concerned with any other questions. It follows that this order of ours will not and. 
cannot prejudice the rights, if any, which the appellant may have in the matter of 
compensation. 

The appeal is dismissed. No costs. 


P.R.N. ———- Appeal dismissed. - 


IN THE HIGH CQURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BALAKRISHNA*IYER. 


C. N. Nallappa Mudaliar : .. Petilioner* 
v. 
The Election Commissioner, Salem and others .. Respondents. 


" Madras District Municipalities Act (V of 1920)— Rules under— Election Disputes—Rules for settlement of — 
Rules 1, 3 and 6 and Civil Procecure Code (V of 1908), Order 18, rule 15-—Applicability to Election Commissioner. 


It is no doubt true that rule 1 (3) of the Rules framed for trial of election petitions under the 
Madras District Municipalities Act provides that the Election Commissioner exercising jurisdiction 
under the Rules will be persona designata. This is intended to shut out appeals and revisions from the 
orders of the Election Commissioner, which would normally lie if he were a civil Court. 'This does 
not, however, mean that the provisions of Order 18, rule 15 of Civil Procedure Code are inapplicable 
to the proceedings before the Election Commissioner under the Rules. Rule 6 of the Rules makes. 
it clear that the trial of an Election Petition under the Rules is to be according to the provisions of 
the Code of Civil Procedure, which means that Order 18, rule 15 of the Code will be attracted. 


Hrish Ghandra v. Triloki Singh, (1957) $.C.J. 297 : A.LR. 1957 S.C. 444, referred. 

There is no express provision in the Rules for a de novo trialin case of change of personnel of 
the Election Commissioner. Hence an Election Petition under the Rules can be continued by a suc- 
cessor Judge. j 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
willbe pleased to issue a writ of certiorari calling for the records relating to the Order, 
dated 19th August, 1957, made, by the Election Commissioer, Salem (Subordinate 
Judge of Salem) in O.P. No. 83 of 1955, and quash the said order. 


S. Mohan Kumhramangalam, K. V. Sankaran and S. Sethuraman, for Petitioner. 
R. Gopalaswami Ayyangar, for second Respondent. 


The Court made the following 


Orper.—In October, 1955, an election was held in the seventh ward of the 
Municipal Town of Salem. After the votes were counted the petitioner was de- 
clared elected as he had secured 1198 votes. The second respondent was found to 
have secured. 1122 and the third respondent 117 votes. Subsequently the second 
respondent filed an election petition before the Election Commissioner and Subordi- 
nate Judge, Salem, challenging the election of the petitioner on various grounds. 
In his petition the second respondent alleged that the petitioner and his agent had 
connived and obtained impersonation of voters. By an order he made on :9th 
August, 1957, the Election Commissioner held that three instances of impersonation 
had been establithed and set aside the election. The present petition has been filed 
for the issue of an appropriate writ to quash this order of the Election Commissioner, 


Mr. Mohan Kumaramangalam, the learned.advocate for the petitioner, raised 
only one point, and, it was this. The election petition was filed before Mr. 
Natesan who was then the Sub-Judge. Mr. Natesan also recorded the evidence in 
the matter. At that stage he was transferred and Mr. Hammabba took his place. 
Mr. Hammabba continued the proceedings from where Mr. Natesan had left off, 
and, after hearing argument, pronounced the order complained of. Thecontention 
of Mr. Mohan Kumaramangalam was that when there is a change in the personnel 
of the Election Commissioner there should be a de novo trial. ` ` 





* Writ Petition No. 891 of 1957. Pa g ‘ pios NS July, n ) 
xi EAE VUA us GR adha, 1880, Şaka. 
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The Government have published various rules for the decision of election dis- 
putes under the Madras Districts Municipalities Act. "The first rule is that no 
election held under the Act shall be called in question except by an election petition 
presented in the prescribed manner. The election petition has to be heard by an 
Election Commissioner who shall be “the Subordinate Judge having territorial 
jurisdiction over the municipal area”. Sub-rule (3) of Rule 1 provides that a 

* Election Commissioner exercising jurisdiction under the Rules shall be deemed to exercise 
such jurisdiction as a persona designata ”. 
Then we have got Rule 6 which runs as follows :— 


** Every election petition shall be inquired into by the Election Commissioner as nearly as may 
be in accordance with the procedure applicable under the Code of Civil Procedure, 1908, to the trial 
of suits provided that it shall only be necessary for the Election Commissioner to make a memorandum 
of the substance of the evidence of any witness examined by him. 


Explanation.—The Election Commissioner shall have the powers which are vested in a Court 
under the Code of Civil Procedure, 1908, when trying a suit in respect of the following matters :— 


(a) discovery and inspection, 
(b) enforcing the attendance of witnesses, and requiring the deposit of their expenses, 
(c) compelling the production of documents, 
(d) examining witnesses on oath, 
(e) reception of evidence taken on affidavit, and 
(^) issuing commission for examination of witnesses and may summon and examine suo motu 
any person whose evidence appears to him to be material ?. : 
It will be noticed that Rule 6 corresponds to section 9o, sub-section (1) of the 


Representation of the People Act, 1951 and that the i aires to Rule 6 corres- 
ponds to section 92 of the Act. 


The Supreme Court has held in Hrish Chandra v. Triloki Singh, that the Wore 
“trial” referred to in sections 90 and g2 means 
* the entire proceedings before the Tribunal from the time that the petition is transferred to 
it under section 86 of the Act until the pronoucement of the Award ". 
Now, if that is so, Order 18, rule 15, Civil Procedure Code, would seem to apply, 
and, in that case, Mr. Hammabba would be competent to continue from the point 
where Mr. Natesan had left off. 


But, said Mr. Mohan Kumaramangalam, we have got sub-rule (3), Rule 1 of 
the Rules framed for the decision of election disputes which directs that 


“an Election Commissioner exercising jurisdiction under these Rules shall be deemed to 
exercise such jurisdiction as a persona designata and not in his capacity as a Judge of the Court over 
which he presides ”’, 

This sub-rule it was suggested would make the provisions of Order 18, rule 
15 inapplicable to a case like the present. I do not think so. It seems to me that 
the purpose of the sub-rule is only to shut out Appeals and Civil RevisionPetitions 
which would have ordinarily lain if the order had been passed by a Sub-Judge as 
such. 


In the Criminal Procedure Code we have an express provision for a de novo 
‘trial when there is a change in the personnel of a Magistrate or Judge. That pro- 
vision is well-known and of long standing. That under the Rules framed no pro- 
‘vision was made for a de novo trial seems to me to suggest that it was not intended. 
that there should be a de novo trial when a change takes place in the personnel of the 
Election Commissioner. The trial of an election petition is very much like the trial 
of a suit and express provision has been made that an election petition shall be tried 
in the same manner a: a suit. There is no provision for the de novo trial of a suit 
merely because there has been a change in the personnel of the Judge. Both sides 
agree that there is no decision directly bearing on this subject. The matter is one 
of first i impression. But, reading the Rules as a whole, I am inclined to take the view 
that the petitioner was not entitled to.a de novo trial. This means, this Writ Petition 
fails and is dismissed with costs. Advocate’s fee Rs. 125. 


R.M. ——— : Petition dismissed. 





. i. (1957) S.G.J. 297 : A.LR. 1957 S.C. 444. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mnr. Justice RAJAGOPALAN, Officiating Chief Justice AND Mr. JUSTICE 
RAMACHANDRA IYER. 


E. V. Ramaswami, Leader, Dravida Kazhagam .. | Petitioner* 
v. 
Jawaharlal Nehru .. Respondent. 


Contempt of Courts Act (XXXII of 1952), sections 3 and 5—Statement tending to interfere with the course 
of justice—Knowledge of the alleged contemner of the pendency of proceedings in Court—Essential. 


It is essential to prove knowledge on the part of the alleged contemner of the proceedings in 
Court before he can be charged for contempt. . d j 


If what the contemher did was itself illegal and if that act amounted to contempt, then he would 
be guilty irrespective of knowledge of the proceedings in Court. 


A statement attributing knowledge on the part ofthe alleged contemner and which rested merély 
on information and belief without any particulars in regard to the source and basis of such information 
is not legal evidence. 


The observations contained in the speech complained of were nothing but legitimate criticism 
on matters ofgrave public concern and cannot be said to interfere or tend to interfere with the.course 
of justice. 


Case-law discussed. 


. Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to.commit the respondent for contempt of the Sessions 
Court, Tiruchirapalli.. ; : 


P. Rangaswami for M. L. Hanumantha Rau, for Petitioner. 
, The, Court made the following , f 
Orver.—This is an application under sections 3 and 5 of the Contempt of 
Courts Act XX XII of 1952 praying that this Court might be pleased to take such: 


action against the respondent as it thinks fit and necessary and pass suitable orders 
for contempt of the Sessions Court, Tiruchirapalli. - -* : 


On, 21st October, 1957, the District Magistrate of Tirtichirappalli committed 
the petitioner for taking his trial at the Court of Session, Tiruchirapalii, on a charge’ 
containing three counts under section 117, Indian Penal Code, read with other 
sections of the Penal Code. "That case was registered as Sessions Case No. 93 of 
1957 by the Sessions Judge of Tiruchirappalli. The charges related to three speeches 
made by the petitioner on the 5th, rgth and 2oth October, 1957, at Kulitalai, Pasu- 
pathipalayam and Tiruchirapalli Town respectively, wherein the petitioner was 
alleged to have incited the public to kick, stab and kill Brahmins and set fire to 
their houses. "The case was taken up for trial by the Sessions Judge, Tiruchirappalli, 
on 12th December, 1957, and it ultimately.ended in conviction. In the meantime, 
the respondent paid a visit to Tiruchirapalli on 9th December, 1957, and, during 
the course of his engagements, he addressed a public meeting. In his speech he 
is reported to have referred to and condemned certain disruptive forces in the 
country. The affidavit in support of this petition states that the. speech tended to 
interfere with: the course of justice and prejudiced the petitioner in the Sessions 
Clase which was then sub judice. The petitioner has filed as Annexure-A to hig 
affidavit a copy of the dak edition of the Madras daily “‘ Taz Hrwpu ", dated roth 
December, 1957, and in paragraph 5 of the affidavit, he has set out the following 
extracts of the speech which he claims as objectionable : 


D 


ES 
a 


“But one of the-most remarkable and one of the most foolish agitations that I have experienced 
in India has recently started in your own State of Madras. This I believe is known as Dravida Kazha- 
gam agitation and the leader of this movement had said something which cannot be forgiven and 
which cannot be tolerated. Apart from actually talking in an unabashed manner about murder, 
inviting people to murder others—a thing unheard pf in any civilised society—he had dared to insult 
the National Flag and the National Constitution. These are unforgivable offences’ (cheers), But, 


—————————UMUMMMMMMMMMMMUSERTUUTMSSU00 aag 
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Mr. Nehru said, * I wondered recently, if the Dravida Kazhagam in Madras is not more primitive 
than any primitive tribe in India (loud cheers). Because it talks a language, which is a language 
unheard of in civilised society. It is a language of murder. It is a language which should either 
lead one to the prison or to the lunatic asylum, because society cannot tolerate that language and no 
civilised State will put up with a deliberate insult to its Constitution °”. 

In the original affidavit filed by the petitioner in support of this petition, there was no 
averment or even suggestion imputing any knowledge of the sessions case or of 
its pendency to the respondent. The office of the Registrar therefore felt a difficulty 
in taking the application on file and returned the same to the petitioner’s advocate 
to make the matter clear. The advocate for the petitioner re-presented the applica- 
tion with the endorsement that 


** the source which apprised the respondent with the alleged offensive speeches of the petitioner 
would have also in the normal course disclosed the pendency of the criminal case.” , 

As it was felt that this was not sufficient compliance of the return, the matter was 
posted before us for orders as to the maintainability of the application. This defect 
was pointed out at the hearing. The advocate for the petitioner wanted liberty 
to obtain and file a supplemental affidavit from the petitioner. This request was 
acceded to. A supplemental affidavit was filed on 12th February, 1958. We- there- 
upon directed the office to register the application and heard the petitioner's counsel 
on it. 


Even on the assumption that the speech complained of tended to interfere 
with the course of justice—we shall consider later the correctness of the assumption 
—we hold that the petition must fail, as it has not been even alleged in the affidavit 
that the respondent had any knowledge of the pendency of the sessions case against 
-the petitioner before he delivered the speech complained of, In paragraph 3 of 
the supplemental affidavit filed by the petitioner he has stated: ~ 


“ Y learn and believe the same to be true that the respondent had knowledge of the facts of the 
criminal case pending before the Sessions Judge, Tiruchirapalli ”. 


This is followed up in paragraph 4, where he stated as follows : 


“Further the same source of information which apprised the respondent with the alleged offensive 
speeches, the subject-matter of criminal proceedings against me, and about which the respondent made 
reference in his speech at Tiruchirapalli on gth December, 1957, should have also'in the normal 
course of events, apprised the respondent about the pendency of the criminal case against me "*, 

The statement that the respondent had knowledge of the facts of the criminal 
case cannot be taken to mean that the respondent was aware that those facts were 
the subject-matter of proceedings pending in Court. There is no statement imput- 
ing knowledge to the respondent of the proceedings in Sessions Case No. 93 of 1957, 
much less of their pendency. Apart from that, a statement of this kind, which is 
rested merely on information and belief, is not legal evidence. In The Queen v. 
Stranger*, Blackburn, J., stated as follows : 

** fs an affidavit which is made only on information or belief legal evidence to show that the 
defendant is the publisher of the alleged libel ? I think it is not sufficient legal evidence. This was 
decided as long ago as Lord Kenyon's time. In Rex v. Willett®, the rule was refused, because the 
statement in the affidavit of what the deponent had been informed was not legal evidence ; and the 
Court said : ‘ If they were to grant a rule calling on the defendant to show cause why an information 
should not be filed against him, it would be calling on him either to give evidence (on the showing 
cause) against himself,or leaving the rule to be made absolute on this affidavit, alone, which was not 
legal evidence.’ So that the ratio decidendi of that case was, that an affidavit made on information 
or belief was not sufficient evidence to call upon the other side to make an answer to the charge. The 
same principle was acted on in Ex parte Williams’. ” ! 


No particulars are given even in regard to the source and basis of the information. 
The averment in paragraph 4 leaves the matter for speculation and does not advance 
the case any further. We have therefore to proceed on the basis that there is no. 
allegation in law that the respondent had any knowledge when he made the speech 
on gth December, 1957, of the pendency of the proceedings against the petitioner 
in Sessions Case No. 93 of 1957. . i 








i, L.R. 6 Q.B. 352 at354. ` ` 3. 5Jur. 1133. 
2, 6 T.R.2904. . eT 
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Realising this difficulty, learned advocate for the petitioner, argued before us 
that a person would be guilty of contempt of Court irrespective of any konwledge 
on his part of the pendency of proceedings in Court and he cited the decision in 
R. K. Garg v. S. A. Azad!, in support of his contention. ‘This argument, in our 
opinion, is not well-founded. Prima facie no one can be guilty of contempt of a thing 
of which he was not aware. In the St. James Evening Post Case?, Lord Hardwicke 
classified contempt into three groups (1) scandalizing the Court itself (2) abusing 
the parties who are concerned in the process in a Court and (3) prejudicing mankind 
against personis before the cause is heard. It is evident that in all the above-mentioned 
cases, knowledge of the alleged contemner of the proceedings in Court is implicit. 
In regard to a contempt of Court by interfering with the course of justice, Lord Russel 
of Killowen, C.J., in Reg. v. Gray®, stated at page 40: 

** Any act done or writing published calculated to obstruct or interfere with the due course of 
justice or the lawful process of the Courts is a contempt of Court." 


In Halsbury's Laws of England, Simonds Edition, Volume 8, it is stated at page 11: 


** 'T'he applicant must show that the publication complained ofeither is clearly intended, or at least 
is calculated, to prejudice the pending trial". 


Oswald, in his standard treatise on, “Contempt”, states at page 93 : 
** Tt must be proved that the comments were made with knowledge of the pending cause "*. 


It is, therefore, clear that knowledge of the alleged contemner is essential before he 
can be charged for contempt in regard to proceedings in Court. In R. K. Garg v. 
S. A. Azad}, the learned Judges envisage three categories of cases (1) where 
actual knowledge of the pending proceedings would be required, (2) where pre- 
sumptive knowledge of the alleged contemner would be enough and (3) where a 
person could be found guilty for contempt irrespective of any knowledge. The case 
before the learned Judges related to certain proceedings for contempt initiated by 
a private party against the editor of a newspaper in relation to an article published 
by the latter, strongly criticising the conduct of the applicant at a certain meeting 
and in respect of which certain criminal proceedings were pending in the Courts. 
The main plea of the editor-respondent was that he had no knowledge of the institu- 
tion or imminence of the criminal proceedings, and this plea was accepted by the 
learned Judge. They held that there was neither actual nor any presumptive 
knowledge of the proceedings, and that therefore no contempt application would 
lie against the editor of the paper. Referring to the third category, they held 
that cases in which what the contemner did was itself illegal, and if that illegal 
act was also a contempt of Court, the person committing that illegal act would be 
liable for the contempt irrespective of any knowledge of the proceedings. That. 
principle which according to the learned Judges was an exception to the general 
rule as to knowledge would not apply where there was nothing in the act itself 
which was inherently illegal. They therefore did not apply that principle to the 
case before them as the publication of the article by itself was not illegal. This 
decision can hardly assist the petitioner before us in his contention, that knowledge 
is not pre-requisite in a case of contempt. Even if we accept the decision in R. K. 
Garg v. S. A. Azad}, as correctly laying down the principles as to the liability for 
contempt of Court, the speech complained of cannot be brought within the third 
category of cases. The speech by itself was perfectly legitimate, and that decision. 
itself is an authority for holding that there could be no contempt by reason of it 
in the absence of knowledge of the proceedings. That is sufficient to dispose of 
this case. 

We are not, however, prepared to accept the proposition that there can be a 
case of contempt of Court even in the absence of any awareness of the proceedings 
of the alleged contemner. The learned Judges who decided R. K. Garg v. S. A. 
Azad!, were evidently having in mind thg decision in Herberts case*, when they 
peu oem e se e e a Nm Ne 

1t. ALR. 1957 All.gg. . © - 3. L.R. (1900) 2:Q.B..36. 
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formulated the third category of cases. That was a case where a minor ward of 
Court was trapped into a marriage with a servant girl by certain conspirators. 
(Interference with wards of Court is one of the recognised kinds of contempt of 
Court), and the Master of the Rolls stated in that case : : 

** With regard to what is alleged by way of excuse, that the person and the pretended guardian 
‘had no notice of the infant’s being a ward ofthe Gourt, it is to be observed, that the commitment of the 
wardship to Sir Thomas Clarges was an act of the Court and in a cause then depending of which every 
one at his peril is concerned to take notice, in the same manner as of a lis pendens. Surely it may be 
as well presumed every one is apprised of the proceedings of this Court, as that all executors should 
be presumed to take notice of all judgments even in the inferior Courts of law." 
Whether this principle, which is peculiar to offences against wards in England, should 
be adopted by our system of law is a matter that does not arise for decision in this 
case. Even in the country of its origin it does not appear to have been extended 
‘to other cases. No man can be presumed to be aware of proceedings in- Court 
to which he is not a party. In the Metropolitan Music Hall Co." v. Lake and others}, 
it has been held that the principle.in Herbert’s Case?, could not ‘be extended to other 
-cases, and that knowledge of the alleged contemner is essential before he can be 
proceeded against for contempt. “In a later, case -of the Allahabad High Court 
reported in State,v, Faquir Chand’, it has been stated that before a person can be con- 
-victed for contempt, the Court should be satisfied (a) that something had been pub- 
‘lished which either is clearly intended or at least is calculated to prejudice a trial 
"which is pending; (b) that tbe offending matter was published with knowledge of 
the pending cause or with knowledge that the cause was immirient and (c) that the 
matter published tended substantially to interfere with the due course of justice or is 
calculated substantially to create prejudice in the public mind. We agree with 
-this statement of the law, and we are of opinion that knowledge of the pendency 
-of the proceedings in Court is an essential pre-requisite for holding that a person 
is guilty of contempt. There being no such knowledge alleged in this case, the 
petition discloses no ground for the issue of a notice. i 


Learned counsel then contended on the strength. of newspaper reports filed as 
annexures to the affidavit that after the speech made by the respondent he granted 
interviews to the District Judge and the Public Prosecutor of Tiruchirapalli, and 
therefore he should have been aware of the pendency of the criminal proceedings. 
We are unable to appreciate this argument. While we are not concerned with 
what happened after the speech, we hold that that fact is wholly insufficient to 
prove that he was apprised of the proceedings even then. i 


We have considered the case also on the assumption that the respondent had 
‘knowledge of the case against the petitioner. The question then is, whether there 
was anything in the speech complained of to warrant the criticism that it was cal- 
‘culated or even tended to prejudice the trial of the Sessions case against the peti- 
tioner. ‘There is no reference in the speech to the criminal case or to the particular 
-speeches of the petitioner which were the subject-matter of the criminal charge 
against him. The respondent’s speech was concerned with certain disruptive 
movements and forces in the country and the anti-social activities of certain persons 
and their professed methods to destroy the very fabric of society by committing 
acts which undoubtedly were offences. The agitation of the Dravida Kazhagam 
of which the petitioner is the leader and the insult offered to the National Flag were 
mentioned. ‘Those certainly are matters of grave public-concern, and the observa- 
tion of the respondent is nothing but a legitimate criticism of what, in the opinion 
of the respondent and of every right-thinking citizen, are forces of evil and disruption. 
"We can see nothing in the speech which can be said to interfere or tend to interfere 


with the course of justice. 
. In this view, this petition has to be and is accordingly rejected. 
. V.S. = Petition rejected. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice BASHEER AHMED SAYEED. 


Krishnaswami Naicker alias Gopalaswami Naicker  . .. Appellant* 
v. 
Naranappa Naicker i .. Respondent. 


Civil Procedure Code (V of 1908), Order 40, rule 1—Appointment of Receiver-—Effect of—Receiver as an. 
officer of Court cannot have legal representatives to succeed on his death. : 


Limitation Act (IX of 1908), Article 182 (5)—Scope. 


The Receiver appointed for whatever purpose, is in law no other than an officer of Court and. 
as an officer created by an order of Court cannot have legal representatives to succeed thereto. 
The office comes to an end on the death of the Receiver appointed. 


The fact that a person was appointed Receiver to collect the debts and appropriate the same 
towards a debt that might be due to him under a decree obtained by him in his personal capacity 
would not alter the legal position. 

The appointment of a Receiver in respect of a debt would not tantamount to an assignment. 
in his favour of the debt itself. A j 

'The execution petitions filed by persons purporting to be the legal representatives of a Receiver 
would not be in accordance with law and would not save limitation for execution. 

Appeal against the Order of the Court of the Subordinate Judge of Ramana- 
nathapuram at Madurai, dated 20th June, 1956 and made in A.S. No. 59 of 1956 
(E.P. No. 134 of 1953 in O.S. No. 338 of 1936, District Munsif Court, Sattur.) 


A, K. Annaswami and V. Rainam, for Appellant. 
S. V. Venugopalachari, R. V. Seshadri and K. Ayyappan, for Respondent. 


The Court delivered the following 
Jupement.—This Second Appeal is against the order of the learned Subordinate 
Judge of Ramanathapuram at Madurai in A.S. No. 59 of 1956. 


The main question of law that arises for consideration in this appeal is whether 
execution could be allowed in favour ofthe legal representatives of a.deceased 
Receiver and whether a Receiver could have legal representatives to succeed him. To 
appreciate the point for decision it may be necessary to mention a few relevant facts 
in brief. On gth. August, 1923, the father of the appellant before mé executed a 
a mortgage in favour of one Solayyappa Naicker for Rs!200. It was a simple mort- 
gage. The mortgagee, Solayappa, was indebted to another Solayappa on a pro- 
missory note. The promisee, P. Solayappa, filed a suit on the promissory note and 
obtained a decree. The suit filed by the said P. Solayappa was O.S.No. 25 of 1935. 
On roth August, 1936, the decree-holder P. Solayappa in the promissory note suit. 
O.S.No. 25 of 1935 was appointed Receiver to collect the debts due to his judgment-. 
debtor. Among the debts to be collected by the said decree-holder, P. Solayappa,. 
was the mortgage debt due by the father of present appellant under the mortgage. 
executed on gth August, 1923. In order to collect the said debts under the authority: 
given to him as Receiver in O.S. No. 25 of 1935 the said Receiver P. Solayappa filed 
O.S. No. 338 of 1936 on the file of the District Munsiff's Court, Sattur, to enforce 
the mortgage and bring the property to sale. The preliminary decree in the mort- 
gage suit filed by the Receiver was passed on gth December, 1935, and the final decree: 
on 22nd August, 1940. This Receiver, Solayappa, died in February, 1941. There- 
after on 18th June, 1943, one Venkitaswamy Naicker, the son of Solayappa, the 
Receiver, filed an execution petition to execute the mortgage decree and for sale of” 
the mortgage property.. On 8th October, 1943, the execution petition was re- 
jected on the ground that this Venkitaswami Naicker had no locus standi to prefer- 
the execution petition. Subsequently, on 2nd July, 1946, another execution peti- 
tition was filed by one Naranappa Naicker, the brother of Venkitaswami Naicker, 
the latter having apparently died. This execution petition was also rejected with- 
out notice to the judgment-debtor on 1st*November, 1946. A further execution. 


* A.A.À.O. No. 29 of 1957. i ist May, 1858.. 
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petition was filed by the said Naranappa Naicker on 22nd October, 1949, and it was 
also rejected on 24th February, 1950, for the non-production of the order appointing 
Naranappa, a Receiver in the suit O.S. No. 25 of 1935 in place of the previous Re- 
ceiver who had died long ago. Another execution petition E.P. No. 134 of 1953, 
out of which tbe present appeal has arisen, in the suit O.S. No. 338 of 1936 on the 
file of the District Munsif's Court at Sattur, was filed on 22nd August, 1952, by Nara- 
nappa for two reliefs, viz., (1) to declare the second defendant a major, and (2) 
-to direct the sale of the mortgage property. It transpired on 12th January, 1953, 
Naranappa obtained an order in his favour appointing him as a Receiver and pro- 
duced the same in Court. Objection was taken by the second defendant that the 
execution petition, dated 22nd August, 1952, was barred by limitation. The second 
defendant, the appellant before me, preferred an appeal before the learned Subordi- 
nate Judge of Ramanathapuram at Madurai. His contention was that without 
an order of appointment neither Venkitaswamy, the previous applicant,. nor 
Naranappa the subsequent applicant could maintain any execution petition and 
that the three petitions filed prior to E.P. No. 134 of 1953 were all petitions not in 
accordance with law and that they could not have the effect of saving limitation 
for the execution petition filed on 22nd August, 1952. "The further contention 
raised was that the appointment of P. Solayappa as Receiver did not have thé effect 
of an assignment of the mortgage debt in favour of the Receiver so appointed. The 
third contention raised was that the appointment of Naranappa as Receiver on 12th 
January, 1953, cannot validate the execution petitions filed by him earlier. The 
learned Subordinate Judge, however, overruled the objections raised by the appel- 
lant before him and allowed the execution to proceed on the ground that the peti- 
tion was in time and that it was not barred by limitation. In consequence he dis- 
missed the appeal. It is against this order, dated goth June, 1956, that the second 
defendant has preferred this Civil Miscellaneous Second Appeal. 


Mr. Ratnam, appearing on behalf of the appellant, has invited my attention 
to several passages in Kerr on “ Receiver ", 12th Edition (1952). The nature of 
the office of the Receiver is described by the learned author on page 1 in the 
following terms : 

“A Receiver in an action is an impartial person appointed by the Court to collect and receive, 

pending the proceedings, the rents, issues and profits of land, or personal estat¢, which it does not seem 
reasonable to the Court that either party should collect or receive or for enabling the same to be dis- 
tributed among the persons entitled "*. 
The object of the appointment of a Receiver is defined on page 4 under the 
caption “ Object of Appointment". In the next paragraph the purposes for which 
a Receiver is appointed is elaborately set out. On page 161, the learned author 
under the caption “‘ when charge created " states as follows : ; 

“ The appointment of a Receiver does not of itself create a charge but as an effect of an agree- 
ment between the parties or of the terms of a statute, a charge may be created or rendered enforceable 
by the appointment. Thus the appointment of a Receiver at the instance of debenture-holders causes 
the floating charge created by the debentures to crystallise into a specific enforceable charge." 

Mr. Ratnam has also drawn my attention to the comment--by the learned 
-author that an order appointing a Receiver does not of itself cause any estate to vest 
‘in the Receiver and that the appointment at the instance of a judgment-creditor of 
a Receiver over the debtor’s personal property does not create a charge; nor can 
the person who has ontained the ordei, by giving notice of it, obtain thereby a 
-charge ; nor hes the Court jurisdiction to make a declaration of charge when making 
‘the appointment. A reading of all the passages in Kerr on “Receivers” to which my 
:attention has been drawn by Mr. Ratnam does not show that the Receiver when 
appointed to collect a debt becomes the assignee of the debt in respect of which he 
‘Is given authority to collect and account to the Court for such collection. Even so, 
“Mr. Ratnam has invited my attention to the commentaries of Sir John Woodroffe 
-occurriüg at pages 3 tog in his book on the “Law Relating to Receivers" 5th 
-edition. In particular, he has relied pn passages in which the description of 
Receivers, the nature of the office of the Receivers and the functions and powers 

-of the Receivers are dealt with. - At page 3, the learned author mentions that the 
~objest of the appointment of a Receiver is: 
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| * to protect the estate from unnecessary and expensive, litigation, to preserve it for the equal 
benefit of those equally interested in its distribution and to keep the property at all times within the 
control of the Court by which the Receiver has been appointed." . 


Some of the comments which the learned author has made are as follows : 


“A Receiver can only be properly granted for the purpose of getting in and securing funds which 
the Court at the hearing, or in ic course of the cause will have the means of distributing among 
the persons entitled to those funds.............c cece eee e eee The Receiver appointed in a parti- 
cular suit is nothing more than the hand of the Court, so to speak, for the purpose of holding the 
property of the litigants whenever it is necessary that it should be kept in the grasp of the Court in 


S 


order to preserve the ‘subject-matter of the suit pendente lite............. lesse: The Receiver 
has no personal rights in the property and he cannot take any steps even for the purpose of defending 
his possession without the sanction of the Court. A Receiver has no proprietary rights or interest 
whatever, Notwithstanding his appointment the proprietary rights in the estate remain in the persons 
who are by law entitled to the estate........... sess The Receiver's possession is not a possession 
by any personal right. It is the-possession of the Court and he is totally devoid of any interest in the 
property. He is in the position of a stake-holder who has custody of the property for the benefit of 
the true owner... A Receiver duly appointed is from the moment of his appoint- 
ment to be considered as an officer of the Court itself. The Receiver has no estate or interest himself, 
and his power to manage is created simply by the order of the Court appointing him and is binding 
only upon the persons before the Court.............ssuee As the servant of the Court and not of 
the parties he has only such power as the Court may choose to give him, and it is a contempt for any 
of the parties to enter into an agreement with him restricting and controlling his powers ”. 


These passages do not anywhere state that on the appointment of a judgment- 
creditor as Receiver with specific authority to collect a debt due on a mortgage, the 
mortgage debt becomes assigned to the Receiver so appointed in order to enable 
his legal representatives to proceed in execution of the decree obtained by the 
Receivers. 


In Muthuchelappa v. Palaniappa*, relied upon by Mr. Ratnam on behalf of the 
appellant, it has been held by a Bench of this Court that an order of appointment 
of a Receiver to collect a debt was only to empower him to realise the amount and 
to await further directions of the Court as regards its disposal if such directions had 
not been given at the time of the appointment of a Receiver and that the appoint- 
ment of a Receiver in réspect of a debt would not be tantamount to an assignment 
in his favour of the debt itself so as to enable him to file a suit in the forum where 
he was appointed Receiver. The learned Subordinate Judge, however, got over 
the effect of this decision against the respondent by holding that since the appoint- 
ment of a Receiver does not assign the debt, in his view, the positior of the Receiver 
is one of an agent of the Court. He went on to say that the Court could ratify the 
acts of the agent by subsequent approval. The learned Subordinate Judge also 
observed that it was not necessary to go into the result of the execution petitions 
that were filed to find whether they were steps in aid of execution, and that in the 
present case the persons who had filed the execution petitions were the sons of the 
deceased Parapatti Solayappa Naicker, and that the subsequent order of appoint- 
ment produced by Naranappa Naicker in 1953 validated the previous execution 
petitions filed by Naranappa Naicker and that the Court had approved the action 
of Naranappa Naicker and all the three petitions which were in accordance with 
Order 21,rule 11, Civil Procedure Code, should be deemed to be petitions which were 
'steps-in-aid of execution. The argument seems to be rather assuming too much and 
wholly unconvincing. 


. It has to be remembered that though the original Receiver, that is, P. Solayappa 
Naicker, could be considered to be an agent of the Court, as has been described by 
learned authors on Receivers thathe is the ‘hand of the Court", still, when once 
the Receiver so appointed is dead, there is no agent available for the Court, unless 
another in his place gets appointed. When the Receiver was dead, any petitions 
filed during the interregnum, before another person was appointed as Receiver could 
not be said to be competent nor in accordance with law, because the petitions were 
not filed by persons, who were clothed with any authority of the Court. In the 
present case, the next order of appointment of a Receiver was made only in January, 


t- 
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‘1953, and itis far fetched to say that by reason. of the appointment of Naranappa 
"Naicker in: 1953, all the applications filed. by him before hewas so appointed Receiver, 
were validated by the Court appointing him as Receiver. There is no force in the 
argument that because Naranappa Naicker was appointed Receiver on r2th 
January, 1953, the Court approved of all his previous actions, when he was not a 
-Receiver appointed by the Court. ba. a i 

The learned Subordinate Judge has also imported into a consideration. of the 
case the theory that an officer appointed by Court could have legal representatives 
to succeed to.his office. The Receiver appointed, for whatever purpose, is in law no 
other than an officer and this office cannot have any legal representatives to succeed 
thereto. Unless it be that P. Solayappa.Naicker, who had been appointed Receiver, 
also became the assignee ofthe debt, no question of any legal representatives succee- 
-ding to the Receiver Solayappa could arise, in so far as the receivership is an office 

‘created by an order of Court; and as soon as the Receiver dies the office comes to 
an end so far as-he is concerned; and unless a successor is appointed: by a fresh order 
issued by the Court, there cannot be legal representatives to the deceased Receiver 
‘coming and taking his place on his demise. We can only have successor in office and 
not legal representative as such. If this were the law it will create an anomalous posi- 
tion. It is extremely doubtful whether by reason cf a later appointment of one 
person as the Receiver, the earlier actions of an unauthorised persons do become rati- 
fied or approved by the subsequent appointment of the person as a Receiver, unless 
there is something expressed to that effect. This proposition of law does not appeal 
to me as being sound. and it will again lead to strange results. By no stretch : of 
imagination could the subsequent appointment have any retrospective effect, nor 
could it relate back to the dates on which the previous applications were made when 
Naranappa Náicker was not clothed with authority as Receiver. It is not a case of 
the sons of the deceased Solayappa taking up the office vacated by his demise by 
operation of any law either. Nor is it a case of the sons of Solayappa, namely Venkita- 
swamy and Naranappa Naicker claiming under Solayappa, the Receiver any office 
in any capacity. So that neither under section 146, CiviléProcedure Code, nor under 
Order 21, rule 16, could Naranappa Naicker claim to be entitled to file execution 
petition in his capacity as legal representative of the deceased Receiver. ‘Neither 
the deceased Solayappa who sued as Receiver nor his sons could be termed or recogni- 
sed as decree-holders in their own right. When once it is admitted that Solayappa, 
the Receiver, did not become «he decree-holder in his own right and the debt under 
the mortgage suit did not become vested in him in his individual capacity, then his 
position in the mortgage suitwas merely that ofa. Receiver, an officer of Court, whose 
office ceased to exist on his demise. It is unnecessary in this connection to refer 
to the decisions that the appointment of a Receiver does notdateback to any period 
prior to the appointment. If authority is réquired, the decisions in Hudson v. 
Morgan}, and. in Mohamed Kasim Sahib v. Panchapakesa Chetti?; and the passage occur- 
ring at page 152 in Kerron “ Receivers " are sufficient on. this point. It is also well 
known that the parties to the suit would get the right on the death of the Receiver 
and not the so-called legal representatives of the deceased Receiver. 

It is, therefore, difficult to hold that the petitions relied upon by the respondent 
to save limitation could at all be considered to be steps-in-aid of execution, in so far as 
they have not been taken out by the decree-holder himself or any one who succeeded. 
him in the office of Receiver, in which capacity alone the decree was obtained in O.S. 
No..338 of 1936. These execution petitions must therefore be declared as not being 
valid or competent and not being in accordance with law and they would, therefore, 
not help to save limitation for the execution petition filed in 1952. 


Mr. Venugopalachari, appearing on behalf of the respondents, urges that, 
since the deceased Receiver was appointed as Receiver in his own suit in which he 
obtained a decree and sought to execute the same, the appointment was made not 
on béhalf of any others interested in the agnount due under the mortgage but in his. 
own interest as decree-holder in O.S. No. 25 of 1935. He also brought to my notice. 
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that in 1941 in E.P. No. 5 of 1940 in O.S. No. 25 of 1935 itself the sons of the deceased, 
P. Solayappa, got themselves appointed as legal representatives of the deceased 
Solayappa, and therefore he advanced the contention that, since the Receiver is 
appointed to safeguard his own interest for his own personal benefit and is authorised 
to collect the money due under the mortgage in order to recoup himself to the extent 
of the amount due to him under the decree obtained by him, and since his sons were 
brought on record in O.S. No. 25 of 1935, the authority and the right which the 
said P. Solayappa got by virtue of his appointment as a Receiver could enure to 
the benefit of his sons, who were brought on record as legal representatives. He fur- 
ther relied upon the fact that the order of appointment of P. Solayappa as a Receiver 
-also provided for the money collected under the mortgage being appropriated towards 
his decree, that the sons of the deceased, P. Solayppa, were brought on record in 
O.S. No. 25 of 1935 as the legal representatives of the said P. Solayappa and were 
permitted to continue the execution proceedings and that the decree would also go 
to show that the legal representatives of the said P. Solayappa became clothed with 
the authority to continue to function in the place of the deceased P. Solayappa in 
regard to O:S. No. 338 of 1936. I do not think that I could accept this argument 
of the learned counsel for the respondents. In so far as the decree in O.S. No. 25 
of 1935 was a decree in favour of P. Solayappa in his own individual and personal 
right, the sons of the deceased Solayappa were entitled to be brought on record as 
legal representativcs for purpose of that decree and its execution. But the appoint- 
ment of the said Solayappa as Receiver to collect the rents due under the mortgage 
in respect of which he filed O.S. No. 338 of 1936, cannot be said to enure to the 
benefit of his legal representatives, his sons after his death. Itwill be indeed a very 
strange proposition of law, if, when once a father is appointed as Receiver by the 
Court for the collection of debts due to his judgment-debtor, on his death. the sons 
should be entitled to come on the scene and continue to discharge the functions, of 
the Receiver. It would then mean that the office of the Receiver becomes more or 
less one which can be succeeded from father to son and that the successors-in-office 
need not look to the Court for any order of appointment in their favour and they 
could carry on from generation to generation in that Way. It cannot for a moment 
be ignored that the office of a Receiver itself is created by an order of Court and it is 
an order of Court which vests rights in the person so appointed by the Court and 
such rights are not transferable from father to son, nor hereditable, as if the office-of 
the receivership was an hereditary one. If the office itself is created by an order of 
Court, then no one, who is not in possession of such.an order of Court and who is 
not appointed by virtue of such an order of Court, could however be entitled to 
exercise any rights of a Receiver in respect of any matter whatsoever, whether it 
be the collection of outstandings or the execution of any decree obtained. ev 


"Mr. Venugopalachari has again relied upon an order said to have been passed in 
favour of the respondents in another E.P. No..6 of 1941 in O.S. No. 25 of 1935 in 
which it transpires that the legal representatives ofthe deceased Solayappa had applied 
for being appointed Receivers and that they were so appointed and directed to 
collect some other debt due to the judgment-debtor. But this order cannot really 
extend itself to the legal representatives of the deceased Solayappa to function in 
relation to the collection of the debt due under O.S. No. 338 of 1936, unless there was 
an express authority given to the said legal representatives for that purpose. 


The futher point raised by Mr. Venugopalachari was that in so far as the 
Receiver Solayappa was appointed and that the appointment was coupled with his 
own interest to collect the outstandings under the mortgage and appropriate the 
same to himself and pay over the balance, if any, to the judgment-debtor the posi- 
tion of Solayappa became quite different from the ordinary Receivers appointed by 
Courts. I do not think that this argument has force. Merely because a Receiver 
was appointed to collect and to appropriate the same towards the debt that might be 
due to him under a decree, it does not meag that the Receiver becomes entitled to 
act on his own behalf without any further reference to Court or that he can leave 
his receivership to be succeeded to by his legal representatives, if he dies in the 
meanwhile. This argument, if accepted, is to ignore the fact that the appointment 
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of a Receiver has its source in the order made by the Court and his death cannot by 
any means take away the authority of the Court which brought into existence- the 
office of the Receiver. If the receivership takes its origin and comes into being only 
by virtue of the order passed by the Court in favour of the individual and that being 
the only way by which a Receiver could have a right to function as sucli; it is futile 
to argue that any other person, who is not so clothed with an authority from Court, 
will function,as Receiver when the previous Receiver relinquishes his office. If, 
therefore, once the deceased P. Solayappa is to be recognised as having functioned 
in relation to O.S. No. 338 of 1936 as Receiver, there is no escape from the fact that 
no one else, even though it may be his own sons, has any right to come om the 
scene and claim to function as Receiver and discharge the-duties of a Receiver with- 
out any appointment by a Court.in his or their favour. Neither the fact that the 
sons were brought on record as legal representatives in the suit in which their 
father was personally interested and had a decree in his own right nor the fact 
that they had been appointed Receivers to'collect another debt, nor the fact that 
the father of the respondents had a personal interest in the decree obtained by him 
O.S. No. 25 of 1935 would be of any avail, to the respondents to claim. that the 
applications they filed in execution of his decree between .1943 and 1950 were in 
accordance with law and that they would have the effect of saving limitation 
for the execution petition now in question. , : . ; 


I am therefore unable to agree with the learned Subordinate, Judge that the 
E.P. No. 134 of 1953 was in time by virtue of the previous execution petitions 
filed in 1943, 1946 and 1949. I cannot also agree with the learned Subordinate 
Judge that the previous execution petitions were steps-in-aid of execution in order 
to make the execution petition now in question a proper and competent one. 


In the result the order of the learned Subordinate Judge is set aside and this 
Civil Miscellaneous Second Appeal is allowed with costs. 


V.S. ———— Appeal. allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALAN AND Mr. JUsricE BALAKRISHNA AYYAR. 


A. S. Sivan’ Pillai : . - 4. Applicant® 
Ds : : 
The Commissioner of Income-tax, Madras `’ .. Respondent. 


Income-tax Act (XI of 1922), section 66 (1)—-Reference—Finding of fact—Finding of Tribunal that goods 
were sold at rates in excess of controlled rates—Absence of direct evidence—Finding if sustainable, i 

Any express finding of fact by the Income-tax Tribunal is certainly binding on the Court, But 
where the finding of the Tribunal is not ‘clear and in the absence of any direct evidence to show 
that the assessee sold the goods and realised in excess of the controlled rates it has to be held that 
there is no material to support the finding of excess receipt. The fact that other dealers were 
able to sell at prices in excess of the controlled rates did not necessarily imply ‘that the assessee 
also did break the law by selling his goods at prices in excess of the rates fixed by the Govern- 
ment, There is no presumption in favour of any illegality of a transaction, In fact, the pre- 
sumption is the other way about, "P ny 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of thé Indian Income-tax Act, 1922 (Act XI of 1922) as amended by 
section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1999) in 66 R.A. 
No. 867 (Madras) of 1951-52 on its file for decision on. the following question of 
law, viz., S 

** Whether on the facts and the circumstances of this case there is any material to support the 
estimate of the excess receipt of Rs. 42,000 by the assessee on the sale of onions ? ” d 
T. V. Viswanatha Iyer and S. Narayanaswami, Advocates, for Applicant. 
'C. S. Rama Rao Saheb, Special Counsel for the Income-tax, for Respondent. 
* Case Referred No. 18 of 1954. ` UU . 2 25th March, 1958. 
Ne A ©. <., +. Č 4 th Chaitra, 1880 Saka.) 
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The Judgment of the Court was delivered by 
Rajagopalan, J.—The question referred to this Court was’ 


* Whether on the facts and circumstances of this case, there is any material to support the estimate 
-of the excess receipt of Rs. 42,000 by the assessee on the sale of onions?” 

The assessee had his headquarters at Tuticorin. He had a branch at Colombo 
in Ceylon. The assessee used to export onions of his own to his branch at Colombo 
‘for sale there. The assessee also used to export onions belonging to others for sale 
at his Colombo branch on a commission basis. One of those for whom he exported 
Onions in the year of account was his son-in-law, Sethuramalingam Pillai, who had 
his shop in Tinnevelly and who traded under the Vilasam of V. A. S. Arumugham 
‘Chettiar and Sons. ` : 5 

During the year of account, the assessee sold to the Ceylon Government through 
his branch at Colombo 4699 cwts. of onion. That these were sold at the con- 
‘trolled rates was not in dispute. During the year of account the assessee also sold 
in the open market 3746 cwts. He claimed to have sold the goods in the open market 
"also at the controlled rates and showed the total receipts on that basis. 


The Income-tax Officer was of the view. that the assessee must have sold his 
goods in the open market at rates higher than the controlled rates, and he added a 
sum of Rs. 42,000 to the gross receipt disclosed by the assessee in his books. That 
"was confirmed on appeal by the Assistant Commissioner and on further appeal, by 
the "Tribunal. 


The initial difficulty we experienced was to find out what exactly the finding 
:of.the departmental authorities and the Tribunal was. The Income-tax Officer 
recorded : ` : i ' 

“I have therefore no hestitation in rejecting the assessee's explanation and holding that the 
-assessee too must have sold onions at the prevailing market rates but has not accounted for the 
prices realised in excess of the controlled rate”. : 
“That would imply that the assessee, like other dealers similarly situate, had an oppor- 

tunity of selling his goods at black-market rates, but that does not necessarily imply 
that he availed himself of that opportunity and did sell at prices in excess of the 
‘controlled rates. .The Assistant Commissioner recorded : 

“I am, therefore, satisfied that the appellant did realise extra amounts over and above the con- 
itrolled rates on the sale of 3287 cwts.”’ . 

That, at any rate, was clear. But when the matter went up on appeal to the Tri- 
bunal, the Tribunal recorded, adopting the formula used by the Income-tax Officer : 


** The assessee must have collected substantial extra prices over and above the controlled prices 
tin Colombo, the whole of which he has suppressed ”. 


In the statement of the case what the Tribunal recorded in paragraph 11 was : 


“The Tribunal duly considered all the above facts and circumstances and found that, along 

‘with the other onion importers in Colombo, the assessee too had collected substantial extra prices 
«over and above the regulated price." 
But this statement in paragraph 11 does not truly represent what the Tribunal re- 
corded in paragraph 2 of its order on appeal. As we pointed out, the Assistant 
‘Commissioner left one in no doubt as to what his finding was. He recorded that 
sales had taken place in excess of the controlled price and that the assessee was in 
receipt of the excess sums. But that was certainly not the form in which either the 
Income-tax Officer or the Tribunal recorded its views. 


Apart from the difficulty of discovering what precisely the finding of fact of 
the Tribunal was and any express finding of fact of the Tribunal is certainly binding 
on.us—there is the further difficulty of discovering what exactly was the evidence 
on which an implied finding could be inferred that the Tribunal, took the view, 
that the excess price of Rs. 42,000 had, in fact, been collected at Colombo by the 
assessee’s agents in charge of its branch at Colombo. The statement recorded 
the details of some transactions entered into by one Dharmaperumal Pillai, another. 
assessee, who had also dealings in exporting onions for sale at Colombo, »That 
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Dharmaperumal Pillai was able to sell at prices in excess of the controlled rates 
did not necessarily imply that the assessee also did break the law by'selling his. 
goods at prices in excess of the rates fixed by the Government. There is no presump- 
tion in favour of any illegality of a transaction. In fact, the. presumption is the 
other way about. There must be evidence to show that the assessee did sell goods 
'in excess of the controlled prices, but such direct evidence there was none. 


The other piece of evidence on which the department and the Tribunal relied 
was that afforded by the transactions carried out at the Colombo branch on behalf 
of the son-in-law of the assessee, Sethuramalingam Pillai, whose consignments of 
onions the assessee handled, and which onions were eventually sold at Colombo. 
It was also in evidence that one Lakshmana Pillai represented Sethuramalingam 
Pillai at Ceylon. It was admitted by the assessee that Sethuramalingam Pillai 
‘consigned all his goods for sale only at the assessee’s shops at Colombo, and that 
there were no sales of Sethuramalingam Pillai outside the assessee’s shop. , It was. 
further in evidence that the assessee sold those goods on commission, and that the 
pattials that the assessee sent disclosed sales only at the controlled rates, on which 
basis alone commission was paid to the assessee. But there was evidence which 
‘has been sent as Annexure A-2 which proved that Lakshmana Pillai sent an account 
to his principal Sethuramalingam Pillai, which showed, among other things, that 
on gist January, 1947, an excess price had been collected on the sale of 407 bags 
of onions, and on 31st March, 1947, an excess price had been collected on sale of 
327 bags of onions. With reference to the sale of 407 bags the average worked out 
to-Rs.2-2-6 per cwt. and the excess price of 327 bags of onions averaged Rs.. 5-19-0 
per cwt. In paragaraph 6 of the statement of the case, details were given of certain 
sales of Sethuramalingam Pillai’s goods effected at Colombo partly by sales to 
Government and partly by sales in the open market through the branch shop of 
the assessee. They do not- tally with the sales recorded in Annexure A-2. What 
however is more significant is that there was nothing in the evidence to indicate 
that either on 31st January, 1947 or on 31st March, 1947 there were any sales of 
the assessee's goods themselves at the shop in Colombo. It may be permissible to 
argue that, if on 31st January, 1947, 407 bags of Sethuramalingam Pillai had been 
sold at prices in excess of the controlled prices, it was very unlikely that sales of 
the assessee's goods effected on the same day were at lower prices, the controlled 
prices. But as we pointed out, there was no evidence at all to show. that the assessee 
had any transactions of his own either on 31st January, 1947 or on 31st March, 1947. 


Thus, analysing the evidence in relation to the sales of Sethuramalingam Pillai's 
goods, the position comes to this. Some of his goods were sold to the Government 
and there was no difficulty about the prices realised.. Some of the goods were: 
sold in the open market, and with reference to a part of those sales Lakshmana. 
Pillai certainly admitted realisation of excess prices. Whether those realisations 
were made through the assessee's'branch shop at Colombo there was no evidence 
to show. The’ asséssee himself accounted only for sales at controlled "prices." Lak- 
shmana Pillai accounted to his principal Sethuramalingam Pillai for thé éxcess 
amounts collected. "Whether the excess amounts were, collected by Lakshmana 
Pillai or whether they were collected by the branch shop of the assessee at Colombo 
there was no evidence to show. In this state of the evidence it is rather difficult to 
base any conclusion on the sales of some of Lakshmana Pillai's goods, that the asses- 
see's goods also must have been sold in the shop at prices in excess of the controlled 
rates. i i 


As we said, the finding of the Tribunal itself is not clear. Evidence to sustain 
any possible finding by actual realisations it is difficult to discover on the evidence 
on record. Sethuramalingam Pillai’s transactions have to stand by themselves 
and, in the absence of any connecting link they may not serve any basis for finding 
out whether there were any actual realisations of excess prices on all the goods of 
the assessee sold in the open market in the year of account. No doubt, if there 
had been any evidence, what was the rate at which the excess price should be esti- 
mated would arise for consideration. The average rate adopted by the depart- 
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ment, which was confirmed by the Tribunal, was.Rs. 13 per cwt. We have al- 
ready pointed out that the transactions referred to in Lakshmana Pillai's account 
in Annexure A-2 disclosed Rs. 2-2-6 per cwt. on one transaction and Rs. 5-13-0 
per cwt. on another transaction. Certain transactions of Dharmaperumal Pillai 
were shown in Annexure C. The range was from Rs. 8-13-6 to Rs. 19-2-7 per cwt. 
and the average worked out to Rs. 12-6-o per cwt. Here again we have to point 
out that even if every one of the dealers in the onion market had an opportunity 
to sell onions at prices above the controlled rate, what precisely was the excess 
amount realised with reference to each transaction could not really be the basis 
of the realisations of the same dealer on another occasion or on even the averages 
of the transactions of any one given dealer. But this question on what basis the 
estimate should be made does not arise for consideration ; and estimating profits 
is certainly not within the jurisdiction of this Court. 


We have to answer the question referred to us in the negative and in favour 
of the assesseee.- The assessee will be entitled to the costs of this reference. Counsel’s 
fee Rs. 250. x Z 


V.S. > . — Reference answered in favour of 
assessee. ^ 7 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 


A. S. Nagappa Chetty . ; ite Petitioner 
y. - : 
Gridaridass Tikamdas : `.. Respondent. - 


Presidency Small Causes Courts Act (XV of 1882), , section 38—New Trial—Full Bench of the Small Causes 
Court—Powers—If could decide a question of fact for the first time in the New Trial Application. 35 


A Full Bench of the Court of Small Causes under section 38 of the Presidency Small Causes Courts 
Act has no power to decide question of fact when it first arises before it in consequence of its finding 
on another question of fact or law. If an occasion should arise before the Full Bench to come to a 
conclusion on a new question of fact the proper procedure is not to give its fresh findings of fact but 
to order a retrial at whjch the facts may be gone into afresh. : 


` Sai Sikandar Rowther v. Ghouse Mohidin Marakayar, (1916) 32 M.L.J. 213 : LL.R. 40 Mad. 355 
(F.B.) ; Kuppuswami Chetty v. Saraswathi Ammal, (1941) 2 M.L.J. 571 and Nataraja Mudaliar v. 
Ponnukannammal, (1949) 2 M.L.J. 737, referred. E 


Thangavelar v. Rama Iyer, 1956 M.W.N. 535 and Homi Wadia v. D. S. Kapoor, A.L.R. 1956 Bom. 
125, distinguished. . ; f m i ` 
.. Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Decree of the Court of Small Causes at Madras, dated 21st October, 1955, and 
passed in N.T.A. No. 358 of 1954 against S.C.S. No. 10039 of 1953. > 


P. R. Varadarajan, for Petitioner. . | 
P. V. Subramanyam, for Respondent. ` " 


The Court delivered the following . 

Jupement.—This Civil Revision Petition is directed’ against decree of 
the Court of Small Causes, Madras in N.T.A. No. 358 of 1954. The second de- 
fendant is the petitioner. The suit was filed by the respondent on a promissory 
note executed by the first defendant. The second defendant was sought to be made 
liable for the debt due by the first defendant on the basis of a letter of guarantee, 
Exhibit P-2 alleged to have been executed by him. That letter, Exhibit P-2 bears 
a date later than the date of the promissory note. The case for the plaintiff in 
regard to the letter of guarantee was two-fold. The first was that it was supported 
by independent consideration, namely respondent giving time for payment by the 
debtor and. secondly, that it was only a renewal of his earlier letter of guarantee 
given on the date of the promissory note. „The first defendant was ex parte but the 
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second defendant contested the claim by disputing the genuineness of Exhibit P-2 and 
also its relation to the suit.debt. "The learned trial judge decreed the suit against 
the first defendant but dismissed the same against the petitioner, second defendant. 
He rejected the second defendant's contention that Exhibit P-2 was given in relation 
to his own indebtedness to the plaintiff but held that as it bore a date later than the 
date of the promissory note it was not supported by consideration. He, however, 
did not give a definite finding on the question whether Exhibit P-2 was in renewal 
ofan earlier guarantee given by the second defendant to the plaintiff in respect of the 
suit debt. The plaintiff filed an application for new trial under section 38 of the 
Presidency Small Causes Courts Act. The learned Judges of the Full Bench of Small 
Causes Court who heard the new trial application held that the question of consi- 
deration for the guarantee would not arise if Exhibit P-2 was a renewal of an earlier 
letter of guarantee. In that view they considered the.question of fact whether Ex- 
hibit P-2 was in fact a renewal of an earlier letter of guarantee given by the peti- 
tioner in respect of the suit debt. They held that Exhibit P-2 was in renewal of 
a contemporaneous unstamped letter of guarantee executed by the petitioner on 
the date of the suit debt. In passing I may mention that in coming to this con- 
clusion the learned Judges omitted to consider one or two relevant circumstances, 
namely, as to what was the nature of the guarantee, when was it given, who was in 
custody of that letter of guarantee and why was it not sought to be produced into 
Court. Itis unnecessary to pursue this point further in view of the fact that I pro- 
pose to send the case back for rehearing by the trial Judge. 


The learned advocate for the petitioner has rested his case on the question of 
jurisdiction of the Judges constituting the Full Bench to adjudicate on a question of 
fact. Asstated already there was no finding given by the trial Judge on the question 
whether Exhibit P-2 was in fact a renewal of an earlier unstamped letter of guarantee. 
That fact became relevant only after the Full Bench held that the question of con- 
sideration would be immaterial if really Exhibit P-2 was a renewal of an earlier 
guarantee. In such circumstances it is well-settled that the Full Bench of the Small 
Causes Court has no jurisdiction to give a finding on such a question of fact. In 
Sai Sikandar Rowther v. Ghouse Mohidin Marakayar!, the second question that was 
referred to the Full Bench was whether the Full Bench of the Small Causes Court 
sitting under section 38 had no jurisdiction to decide question of fact when the 
question of fact first arises before it in consequence of its finding on another question 
of fact or law. That question wasa nswered in the negative. At page 364 of the 
Report Wallis, C.J. observed : 

* As regards the second question whether the Full Bench of the Small Causes Court had 
jurisdiction to decide questions of fact generally when the question of fact first arises before it in con- 
sequence of its finding on another question of fact or law it has already been shown that the Full 
Bench has no power to decide questions offact. No such power has yet been conferred upon the 
Gourt of Small Caues and we must accordingly answer the second question in the negative. 

In Kuppuswami Chetty v. Sarasvathi Ammal*, at page 575, Wadsworth, J., observed as 
follows :— ] 


“If it (the Full Bench) comes to the conclusion that the findings of fact by the trial Judge are un- 
supported by evidence and are such as to justify interference in revision the appropriate procedure 
is not to give fresh findings of fact but to order a retrial at which the facts may be gone into afresh.” 


A similar view was taken by Basheer Ahmed Sayeed, J., in Nataraja Mudaliar v. 
Ponnukannammal?. The Full Bench of the Court of Small Causes has, therefore, 
no jurisdiction to give a finding for the first time as to whether Exhibit P-2 was a 
renewal or not. 

Learned counsel for the respondent has referred me to a decision reported in 
Thangavelar v. Rama, Iyer*, where it was held by Somasundaram, J., that a mis- 
reading or wrong interpretation of the evidence will amount to a question of law 
and setting right the misreading and incorrect interpretation of the evidence placed 
before the trial Judge by the new trial Judges was well within their powers, In 
———————————— ——————————————MM M a je. 

1. (1916) 32 MLL.J. 213 : L.L.R. 40 Mad. 355 3. (1049) 2 M.L.]. 737. 


BJ... 4. (1956) M.W.N. 535. - 
12: (1941) 2°M.L.J. 571 (575)- 
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that case there was no question of the Full Bench giving a finding on a question of 
fact for the first time, there having been no finding on the point by the trial Judge. 
Somasundaram, J., referred to the decision in Sai Sikandar Rowther v. Ghouse Mohidin 
Marakayar!, and stated that the second question that arose in that case did not 
arise for consideration in the case before him and that it was, therefore, unnecessary 
to refer to it. 


The decision reported in Homi Wadia v. D. S. Kapoor?, was next referred to. 
In that case also there was no question of the Full Bench of the Small Causes Court 
giving a finding on a question of fact on which there was no finding by the trial 
Judge. The cases cited on the side of the respondent do not therefore qualify in 
any way the second proposition stated in Sai Sikandar Rowther v. Ghouse Mohidin 
Marakayar!. Learned advocate for the respondent next contended that on the 
finding by the Full Bench that the question of consideration cannot arise if 
Exhibit P-2 was a renewal of an earlier letter of guarantee the only conclusion 
possible on the evidence was that Exhibit P-2 was a renewal of another letter of 
guarantee. I cannot really appreciate the point. The petitioner denied that 
Exhibit P-2 ever related to the suit debt and it was for the trial Judge to adjudi- 
cate the question whether Exhibit P-2 had really any relation to the suit debt. ` 

The result is that-the order of the Full Bench in N. T. A. No.358 of 1954 has 
to, be set aside and the question as to whether Exhibit P-2 was a renewal of another 
letter of guarantee given by the petitioner for the suit debt will have to-be decided 
by the trial Judge. The Civil Revision Petition is allowed and the suit is remanded 
to the trial Judge for disposal afresh in the light of the observations contained 
herein. Each party will bear his respective costs in this Court. — 


R.M. eee ; Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAMASWAMI.. 
Pachai Ammal ke -. e Appellant? 
U. E gos 
Anguswami Gramani and others á - .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXV# of 1948), section 56 (2)—Suits in 
respect of matters covered under—Furisdiction of Civil Courts—If ousted. 5 


Normally civil Courts have jurisdiction to try all suits of a civil nature unless their cognisance 
is either expressly or impliedly barred by any statute. Disputes as to who is the lawful ryot in any 
holding under the Madras Act X XVI of 1948, is to be decided by the Settlement Officer under section 
56 (2) of the Act. Hence there is an implied bar against the jurisdiction of civil Courts in regard to 
such disputes. ; 


t 


The question will of course be different where the special forum could not grant the prayers 
asked for in the suit or there has been a violation of the statutory provisions or principles of 
natural justice. 


Appeal against the Decree of the District Court of Chingleput in Appeal Suit 
No. 58 of 1955, preferred against the Decree of the Court of the District Munsif of 
Chingleput in Original Suit No. 302 of 1953. 


V. Vedanthachari and T. Rangaswami Ayyangar, for Appellant. 

A. S. Seshachari and A. Srinivasan, for Respondents. 

The Court delivered the following 
Jopemenr.—Thisis an appeal preferred against the Decree and Judgment of the 


learned District Judge of Chingleput in A.S. No. 58 of 1955 confirming.the Decree 
and Judgment of thelearned District Munsif of Chingleput in O.S. No. 302 of1953. 
n t 





FÉ (1916)-32 M.L.]-213 :: ELL:R:40 Mad. 355 * 2. ALR. 1956 Bom. 125. 
.B.). f 


* Second Appeal No. 1246 of1955. . (18th Arado Se 
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The suit was for a declaration of plaintiff's title to the suit properties and. for 
an injunction restraining the defendants from interfering with the plaintiff's pos- 
session of the said lands in Zamin Mogaiyur village and comprised in Patta No. 89. 


It is admitted in the plaint itself that the village has been taken over by the 
State under the provisions of the Madras Estates (Abolition and Conversion into 
Ryotwari) Act of 1948. The provisions of the Act became applicable to the 
- suit village from 1st October, 1951. Under section 3 (5) of the Act the proprietor 
was divested of his title to the suit village and the suit village vested in the 
Government. i ES 


The dispute between the parties is as follows: The plaintiff based her title 
.to the suit properties under a grant by the Zamindar in or about Fasli 1352 under 
issue of Patta. . She claimed that she was paying the premia to the làndlord for 
item 1 of the suit properties. The defendants also claimed that they were in pos- 
session of the suit items and pattas stood in their names as well as in the names of 
others and contended that the Zamindar was not competent to grant patta to others. 
"They further claimed that they were paying premium to the Zamindar for the suit 
lands. The purchase by the Zamindar in rent sale on the foot of which the Zamin- 
-dar is said to have become the owner to the kudiwaram and granted her a patta 
is also questioned. The suit is in substance and in effect one based on the grant 
of title in respect of occupancy rights and issue of patta by the Zamindar for the 
suit lands and the adjudication asked for is in essence nothing more than the 
determination as to who is the lawful ryot with regard to these lands. 


The contention before both the Courts below and which was accepted by them 
‘was that under section 56 (1) (c) and 56 (2) of the aforesaid Act a civil Court is 
impliedly barred from trying this question and that the proper forum is the 
.Special Court created by the Act, viz., the Settlement Officer. 


The relevant provisions of the Act are: 


Section 3 (b) : “ With effect on and from the notified date and save as otherwise expressly provided 

jn this Act the entire estate (including all communal lands ; waste lands ; pasture lands ; forests ; 

-mines and minerals, quarries ; rivers and streams ; tank and irrigation works ; fisheries ; and ferries) 

shall stand transferred to the Government and vest in them, free of all encumbrances and the Madras 

Revenue Act, 1864, the Madras Irrigation Cess Act, 1865 and all other enactments applicable to 

ryotwari areas shall apply to the estate." PE 

Section 3 (f) of the Act extinguished all relationship between the landlord and 

the ryot : l f 7 Uem 


Again section. 56 (1). (c) of the Act is as follows :— 


** Where after an estate is notified, a dispute arises. . : 
. any holding, is, the dispute shall be decided by a Settlement 


Section 56 (2) ran thus :— 


Q as to who the lawful ryot in respect of 
ficer.” zi 


“ Any person deeming himself aggrieved by any decision of the Settlement Officer under sub- 
section (1) may within two months from the date of the decision or such further time as the Tribunal 
-may in its discretion allow, appeal to the Tribunal ; and its decision shall be final and not be liable 
-to be questioned.in any Court of Law.” i 


On a review of the entire circumstances of the case I have come to the same 
-conclusion as both the Courts below that the civil Court cannot try the suit till the 
«dispute with regard to occupancy rights of the parties to the suit properties are 
-decided by the Settlement Officer as provided for by the Act. 


Under section 9, Civil Procedure Code, Civil Courts have jurisdiction to try 
all suits of a civil nature excepting suits.of which their cognizance is either expressly 
or impliedly barred. Suraj Narain v. Jammal*, Fagannathacharuylu v. Kutumbarayudu?, 
-State of Bombay.v. Adamjee Hajee Dawood and Co., Ltd.® and Valli v. Corporation- of 
Madras® == +7 7 om v.c ES ves s pes i 
1. ALR. 1946 Pat. 385. 3. ALR. 1951 Cal. 


. . 147. 
de (1914) 27 . M.L.]J. 233 : :L.L:R. 39 Mad. 4 (1912) 23 M.L.J..531: LL.R. 58 Mad. 41. 
2L’, Aem 
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But even in such cases: civil Courts have jurisdiction to examine into cases where 
the provisions of the Statute have not been complied with or the Tribunal has not 
acted in conformity with the fundamental pririciples'of judicial procedure : Secretary 
of State v. Mask and Co. ‘Noor Muhammad v. Salaiman?. . Ordinarily suits for posses- 
sion, injunction, for ejeciment, arrears of rent, will be filed in the civil Courts. But 
by virtue of these special Acts, a class of civil suits has been withdrawn fom ne 
purview of civil Courts in specified circumstances. " . 22 


I have already reproduced the relevant provisions which will show .that sec- 
tion 56 of the Act provides a special forum for the settlement of disputes of the natüre 
involved in the suit. It is a mandatory provision stating that such disputes shall be 
decided by the Settlement Officer. ` Again, a special procedure has been provided 
for with regard to appeal against the order of theSettlement Officer by section 56 (2) 
of the Act. In.otlier words, section 56 of the Act-enacts a particular mode of re- 
dress in respect of disputes of the nature involved in the suit and where cognisance 
of a suit by a civil Court is impliedly barred. So where a special forum is appointed 
by the Act as here to determine questions: arising under the Act the jurisdiction pro 
tanto of the civil Court is ousted. ` ' 


"The mere addition of certain reliés which z are e otide die ambit of the reliefs 
which can be granted by tlie Special Court.will not prevent the outsing of the juris- 
diction of the civil Court. It all depends upon the circumstances of each case. 
In Chigurupati Venkatasubbiah v. Ravi Punnayya?, where the suit was of such a nature 
that. the reliefs of possession and mesne profits could .not^be granted by the Settle- 
ment Officer and incidentally the question of title to the holding was also in issue 
it was held by Chandra Reddy, J., that the jurisdiction of civil Courts is not excluded 
when special forum could not grant certain prayers. But, where the suit is in sub- 
stance and effect’as in this case only for the determination as.to who is the lawful 
ryot the addition of certain ‘prayers which can be granted or withheld only at the 
determination of this dispute would not oust the jurisdiction. of the Special Gourt. 


In Appanna v. Sriramamurthy*, a Bench of the. Andhra Pradesh High Court held 
that where a statute confers a power on any person for public purposes from which 
an individual may, receive an injury, if the mode of redressing the injury is pointed 
out by the Statute, the jurisdiction of the ordinary Courts is ousted and where a 
special tribunal, out of the ordinary course, is appointed by the Act to determine 
questions as to rights which are the creation of that Act, then except so far as is 
otherwise expressly provided or necessarily implied that. "tribunal's jurisdiction to 
determine those questions.is exclusive. Jswarananda Bharathi Swami v. Board of 
Commissioners, H. R. E.9, Karimal v. Board of Commissioners, H. R. E.9, Venkata Siva 
Rao v. Ramakrishnayya", referred. to. Chigurupatti Venkatasubbiah v. Ravi Funus. 
distinguished... 


Bearing these principles in ms if we examine the facts of this case, the reif 
asked for in the plaint in the instant case cannot be granted by the civil Court before: 
the occupancy rights of the parties in the suit are decided by the Settlement Officer. 
"Ehe conclusion of both the Courts below i is correct and this second appeal is dis- 
missed with costs. ` 


“RM. | Slee °° a d. de -— Appeal dismissed. 


—————————MM—M—ÓM————— 
I. (7939) F.L J: (P.C.) 15 : (1940) 2 M.L.J. ¿` 4. (1958) 1 An.W.R. 120, 
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2. (1944) 49 C.W.N. 10: LL.R. (1947) 1 6. Bos 42 L.W. 207. 
Cal. 339. ^ bn Dr 7. (1925) 50 M.L.J. 148. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice RAMACHANDRA IYER. "uu 


S; K. Mohamad Ibrahim and others S IAN ^t... Petitioner*' 
PE = Li v. * A : t wt g 
M. Vedachala Mudaliar (died). and others ` - v. Respondents. 


Court-fees Act (VII of 1870) (as amended in Madras), section 7, clause (iv-A)—Scope—Suit by heirs of 
a deceased partner for dissolution and accounts—Receipts executed by’ heirs in settlement of accounts —Documents 
must be set aside as amounting to releases—Relief of setting aside document of release-—Proper mode of valua- 
tion—Section 11—Right of the heirs against the surviving partners—Constitutes only a single cause of action. ` 


The plaintiffs the heirs of a deceased partner suing for dissolution and accounts should set aside 
the receipts executed by them in settlement of accounts since the documents effect a realse of the rights 
of the heirs for amounts due from the surviving partners. ; A ypas "i 


. | The value of the property secured is the value of the partnership interest which» was «given up 
by the release and not the amount that was actually received as consideration for the release. In the 
case of a release the value of the property released should be the value for purposes of section 7 (iv-A) 
of the Act. If the receipts are set aside the plaintiffs would get only a relief by way of accounting 
and since that accounting has been valued already, the court-fee paid is sufficient. 


It is well-settled that the heirs of a deceased partner have a single cause of action against thé 
surviving partners for accounts. : Mo. 


Where there was one account taking and the receipts were.part of a single transaction and the 
complaint of the heirs is single and indivisible and they want to set aside the.receipts as a single trans- 
action as it deprived them of their full rights to the share of their father, this would give rise, only 
to' a single cause of action. ' i : A 5 ; . 


` Case-law discussed. 


Petition under section 11 5 of Àct V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Cuddalore, dated goth October, 
1956 and made in O.S. No. 57 of 1952. 


R. Gopalaswami Ayyangar, for Petitioner. 
T. R. Venkataraman for R. Ramamurti Ayyar, for Respondents. 


V. Ramaswami for the Additional Government Pleader (K. Veeraswami), for the 
State. . sas 


The Court made the following 


Orper.—This Civil Revision Petition arises from an order of the learned Sub- 
ordinate Judge of Cuddalore in O.S. No. 57 of 1952 on the file of this Court directing 
a revised valuation of the reliefs prayed for in the plaint and also fixing the: basis 
of value of the reliefs sought. The plaintiffs are the petitioners herein. They are. 
3 of the heirs of one Khader Hussain Rowther who was carrying on business in 
partnership under the name and style of Mask and Company with respondents 1 
and 2. Khader Hussain died early in 1943. The petitioners stated that they were 
entitled to have a dissolution of the firm, viz., Mask and Company or for a decla- 
ration that it has been dissolved and also prayed for taking of accounts on that basis. 
In the plaint the plaintiffs referred to three receipts executed by them in favour of 
defendants 1 and 2 on a settlement of accounts upto 1943. Written statements were 
filed and when the matter was taken up for trial, the lower Court by its order, dated. 
and August, 1956, held that the receipts had the effect of releasing defendants 1 
and 2 from all their obligations and that, therefore, there should be a prayer for 
setting aside the receipts. In accordance with the directions of the Court the plain- 
tiffs filed I.A. No. 525 of 1956 for amending the plaint. "They stated that if for any 
reason the Court were to hold that the receipts constituted release of the plaintiffs" 
claim.to.the extent to which they were liable to-be construed as releases they should. 
be held as not binding on the plaintiffs,and also prayed for setting them aside. 





: agrd July, 1958. 
(1st Sravana, 1880-Saka.) 
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They further.averred that the receipts were never intended:to be reledses. The: 
amendment of the pláint was ordered in due course and’ after. the amendment the 
learned Subordiriate Judge‘ took up for hearing the additional issue No. 3, viz., as 
to whether’the’ suit was ‘properly -valued. -It is a-matter for regret that a suit of” 
the year 1952 should still be at the -stage of preliminary ‘skirmishes. ‘On the addi- 
tional issue the learned Subordinate Judge came to the conclusion that the valuation 
required revision in two respects :—(1) There being three receipts executed: by 
each of the plaintiffs they would form distinct causes of action and therefore should. 
be valued as distinct subjects and (2) that urfder section 7, clause (i-A) of the Court- 
fees Act, 1870, the proper.value of the receipts was the sum mentionéd in the re- 
ceipts together, with further interest from 31st March, 1949, plus the first defendant's 
share of the profits. "The.plaintiffs have filed the above revision petition .against 
the order of the learned-Sub-Judge. It is rather difficult to: agree with-the learned 
Judge in either of his two conclusions. ' As stated already the plaintiffs are claiming 
as heirs of thé late Khadét Hussain Rowther for accourits in ‘thé partnership business 
which their father had with defendants r and 2.’ The. receipts which they ‘gave 
of which that executed by the first plaintiff, Exhibit B-1, is typical, stated that de- 
fendants 1 and: 2,and first, plaintiff *s father were cartying on a business at Panruti 
under the nanie and style of, Mask and Co., that Khader ` Hussain died on 29rd. 
January; 1943 and that after his death for the purpose of “ completing the partner- 
ship ” defendants 1 and 2 and the first plaintiff and others came to an’ agreement, 
dated 31st March, 1943: Ít furthér mentions that in ‘pursuance of this agreemént 
the shares which the heirs:of Khader Hussain were entitled to in the amounts due 
to Khader Hussain from’ Mask 'and Co. were ‘determined up to 31st March, 1 943 
and entries were made in the ledger and that'a sum: of Rs. 20,884-12-4 with interest 
was found due to the.first plaintiff. Exhibit B-1 thereafter mentions certain 
deductions to the aforesaid amount: - After making necessary adjustments a sum of 
Rs. 12,394-5-1 was found payable to the first plaintiff which he received before 
the Sub-Registrar after executing Exhibit B-1. Exhibit B-r then acknowledged 
that- the.first.plaintiff had looked into all. accounts and accepted the same as 
cortéct and stated “ according to the copy of the accounts given by you a sum 
of Rs. 11,548-1-9 up'to 31st March, 1950,. with the usual rate of interest is due 
to me. From the Said company hereafter no amiount is due to me". Exhibits 
B-2 and B-s, the receipts given.by the plaintiffs 2 and 3, Were for lesser amounts 
but the contents were substantially the same. . 


The receipts no doubt effect a release of the rights of the plaintiffs for amounts 
due from defendants 1 and 2. The lower Court was, therefore, right in holding 
that the plaintiffs should set aside the receipts, Exhibits B-r to B-3. ; 


The questiori then to be considered is whether in setting aside Exhibits B-1 
to B-3 they should be treated as three distinct subjects or as a single one. It is well 
settled that the heirs of a deceased partner have a single cause of action against the 
surviving partners for accounts. In Ahinsa Bibi v. Abdul Kadar Saheb?, l Behe 
Ayyangar, J., observed at page 32 :— 

* The-cause’ of action for an account and share of the profits of the partnership which Chanda 
Mean had against his.co-partners was only a single and indivisible one and certainly if he had retired 
from the partnership or if the partnership.was otherwise dissolved during his lifetime he could have 
brought only.one suit. On.his death his right,devolved upon all his heirs. in several shares which 
are regulated by the Muhammadan law of inheritance. Though as between themselves their rights 
are several yet so far as the ancestor’s debtor'is concerned his obligation is single and cannot be split 
up withouthisconsent. The numerous heirs of the deceased creditor are only jointly entitled to enforce. 
the right which the deceased creditor, if alive, could singly enforce”. 


; From this, it is clear that the cause of action of the, three, plaintiffs as hey of. 
their father was one and, indivisible against defendants r.and 2. The question 
then.is whether by virtue of each of them executing separate receipts namely, Ex- 
hibits B-1 to B-3,.the cause of action could. be deemed to have been split up. It is 
' clear from: the pon that there-was one account-taking-and-three- receipts were 
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part of a single transaction.. It is true that with the privity of the debtors the heirs 
of the deceased creditor can enter into separate transactions and thereby afford 
several causes of action, but on a reading of the plaint as a whole it is found that the 
complaint of the plaintiffs is single and indivisible and they want to set aside the 
receipts as a single transaction as it deprived them of their full rights to the share 
of their father. I would therefore hold that the learned Sub-Judge was not correct 
in. holding that there were three separate causes of action for which the aggregate 
value of the three causes of action should be adopted. , oy 


The next question is as to what i3 the proper value for setting aside Exhibit 
B-1 to Exhibit B-3. Section 7, sub-clause (i2-4) runs as follows :— 


“In a suit for cancellation of a decree for money or other property having a money value, or 
other document securing money or other property having such value sccording to the value of the 
subject-matter of the suit, such value shall be deemed. to be—if the whole decree or other document 
is sought to be cancelled,.the amount or the value of the property for which the decree was passed 
or the other document executed : if a part of the decree or other document is sought to be cancelled 
such part of the amount or value of the property." ; : P 


* A recéipt is prima facie not a release but in certain circumstances it can imply 
a release : in the present case the receipts Exhibits B-x to B-3 expressly say that 
*' from the suit company hereafterno amount is due to them "', and they have there- 
fore the undoubted effect. of the executants giving up their rights. The point for 
determination is as to what exactly is the value of the properties secured by the docu- 
ment. In Sodamma v. Krishnamurthi*, Venkataramana Rao; J., observed as follows: 


** What has to be determined for the purpose of deciding the case is as to the correct interpre- 
tation to be given to the word “ securing ” occurring in the section. Briefly the dictionary meaning 
of the word “ secure ” is to make safe or to confirm or make certain concession and enjoyment of rights 
or privileges. An acknowledgment of a right or a liability may in a sense be said to make certain 
or safe the right or liability acknowledged. But it seems to me to construe the word in that wide 
'sense would work hardship on a litigant and having regard to the scope and object of the enactment 
it has to be construed strictly. A document where a person admits a right of another or acknowledges 
his liability will not come under this category because it may be open to a party to show that the admis- 
sion or acknowledgment’ was under a mistake, that is, documents which are of evidentiary value 
and might even estop a party. from stating facts contrary. to those alleged by him in the document or 
documents which do not require to be cancelled or set aside. Therefore document or documents 
which require to beset aside are documents whereby rights are transferred or released such as sales, 
gifts, leases, mortgages or releases. Even releasing might sometimes require,to be set aside because 
rights are in a way transferred thereunder and so long as a deed of release stands it may preclude a 
party from setting up the alleged release till it is set aside.. .It seems to me that the document which 
is sought to be set aside must of &tself have secured the property. "That is, there must have been a 
conveyance of the said property ora release of the rights thereunder which would operate as an 
extinguishment of the right of the person conveying or releasing." à s 

Therefore in the case of a release the value.of the property secured should be 
the value of the property released and not what is received under the release. This 
aspect of the matter is made clear in the decision reported in Doraisami Mudaliar 
v. Thangavelu Mudaliar*. In that case a mother as the guardian of her minor sons 
executed a release deed on behalf of the minors for a consideration of Rs. 3,461-8-o. 
A question arose as to the proper value of the suit. Venkatasubba Rao, J., observed, 
at page 670, thus :— z a: 

** What then is the value of the property for which the release-deed was executed. It recites 
that the consideration paid to the plaintiffs’ mother is Rs. 3,461-8-0. The plaintiffs do not suggest 
in their plaint that this amount was not in fact paid. Their complaint is that the deed is vitiated’ 
by fraud and undue influence and is even otherwise not binding upon.them. .I am disposed to read 
the plaint as meaning that their rights which their mother gave up are worth to them much more 
than Rs. 3,461-8-0; At present I am concerned with the-plaint as it stands and I cannot help thinking 
that according to the plaintiffs the property which their mother gave up, that is, their interest in the 
partnership is worth to them more than the amount mentioned in the deed.” . 
From this it is clear that the value of the property secured is the value of the 
partn: rsh p interest which was given up by the release and not the amount that was 
actually. received: a8 consideration for ‘thé release. The same question was con- 
sidered in Padma Bibi v. Md. Mohideen Rowther?. Balakrishna Iyer, J., held that the 
recital in the release-deed that a sum ef money had been paid does not secure any: 
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money to the plaintiff. I am, therefore, of the opinion that the plaintiffs cannot 
be compelled to adopt the consideration recited in the receipts as value of the pro- 
perty released... What is released is not the amount mentioned in the receipt. but 
their further interest in the assets of the partnership, or a right to obtain relief by 
way of accounting. If.the receipts are set aside they would be bound to pay back 
or at least give, credit to the sums acknowledged by them to have been re- 
ceived under the receipts and that cannot properly be said to be any property se- 
cured by the documents. In the case of a release the value of the property released. 
should be the value for purposes of section 7 (iv-A) of the Court-fees Act. The 
learned Judge was further not correct in saying that not merely the amount men- 
tioned in the receipts but also subsequent interest on the amounts and the share 
of the profits of the defendants should be included in the valuation. If the receipts 
were to be set aside the plaintiffs would get only a relief by way of accounting and 
that right alone they gave up by means of the release under Exhibits B-1 to B-3. 
It is that accounting that has got to be valued and that has been valued already 
in the original plaint itself. Though the substantial relief would be the setting 
aside of Exhibits B-1 to' B-5, the value of the relief would be the same as the conse- 
quential relief of accounting for which Court-fee has-been paid. In the circums- 
tances of the case I find that the Court-fee paid is sufficient. I direct that the suit 
should be taken up immediately and disposed of without any further delay. This. 
Civil Revision Petition is allowed. Respondent 2 and the legal representative of 
Respondent 1 will pay the,costs of the petitioner. ^ 

V.S. ——— . Petition allowed. 


IN THE HIGH COURT OF. JUDICATURE AT.MADRAS. 
i Present :—Mn: P; V. RAJAMANNAR, Chief Justice AND Mn. Justice RAMACHANDRA. 
YER. SA d : TH M ge ei EES OS «x PON "n 
R. Sambandam Pillai : pr e C00 v5... Appellant 


v. : eu 
State of Madras, by Commissioner, Hindu Religious and" . gr 
Charitable Endowments and another ` 0...  Respondenis. . 
Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 29—Scope of —Section 
100 (2) (m), rules under, Rule 10— If inconsistent or conflicts with section 29—Power of Commissioner to veta 
lease—Order vetoing lease for five years—Failure to give reasons—Ejffect on validity of order—Writ of certiorari 
to quash—Issue of—Constitution of India (1950), Article 226. mp » z 
There is no conflict between section 29 of the Madras Hindu Religious 2nd Charitable Endow- 
ments Act, and Rule ro of the Rules framed under section 100 (2) (m) of the Act. Section 29 deals 
with leases in excess of five years, whereas rule 10 can be confined. to leases other than the leases 
covered by section 29. |, © e, 3 QU UNI E . . 
Prima facie, a trustee or Matathipathi is entitled to grant a lease for a period of five years without 
the prior sanction iof the - Commissioner, although such a lease can be set aside or vetoed by the 
Commissioner. But it can be set aside only on a valid ground, that is, a ground which has a relation 
to the benefit of the institution whose land is leased. Where itis set aiside without assigning-any 
reason for the exercise of the power of veto, it is an:arbitrary exercise of the power of veto and unconsti- 
tutional. Being an unreasonable exercise of the power of veto, the order of veto is invalid and ought 
to be struck down. The High Court would bejustified in quashing such an order by a writ of 
certiorari under Article 226 of the Constitution. : ue Mean 3 B NE 
Appeal under clause 15 of the Letters Patent against the "Order of 
Balakrishna Ayyar, J., dated 7th January, 1954 and made in the exercise 
of the Special Original Jurisdiction of the High Court in W.P. No.7 of `1954 
presented under Article 226 of the Constitution of India to issue a writ of certiorari, 
calling for the records and quash the Order of the Commissioner for Hindu Religious 
and Charitable Endowments, Madras, No. 463-A,.dated 16th September, 1953, as 
enclosed in the. communication of the second Respondent herein, dated 14th 
December, 1953, vetoing the lease in favour of the petitioner herein. - 
R. Gopalaswami ‘Ayyangar, for Appellant. A. UE f . 
The Additional Government Pleader (K. Veeraswami) and S. Nagaraja Aiyar, 
for the State. - Me . M . l 
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The Judgment of the Court was delivered by .. : 


Rajamannar, C. J.—Yhe appellant before us was granted a lease of certain lands 
belonging to the Tirukkadayur Devasthanam by the Pandarasarinadhi of Dharma- 
puram who is its hereditary trustee. - The lease was for a period of five years from 
fasli 1363. Under rule 10 of the rules framed undersection 100 (2) (m) of the Madras 
Hindu Religious and Charitable Endowments Act, all leases stipulating an annual 
‘rental of Rs. 500 or more or its equivalent in paddy or other produce shall be reported 
to the Commissioner who shall have power to veto such leases. Ifwithin one month 
from the date of receipt of the report by the Commissioner, no order vetoing or can- 
celling the lease is received, the lease shall be deemed to have been approved. The 
lease was reported to the Commissioner on 17th August, 1953. On 17th September, 
1953, a telegram was despatched by the Commissioner to the trustee-matathipathi 
‘purporting to veto the lease and: advising the grant of the lease to cultivators after 
obtaining the permission of the Deputy Commissioner. This was followed by a 
communication of an order, dated 16th September, 1953, which runs as follows : 


“ In exercise of the powers vested in him under the rule 10 of the rules framed under section 
100 (2) of the H.R. & C.E. Act. 1951 (Madras Act XIX of 1951) the Commissioner, H.R. & C.E., 
-Madras, hereby vetoes the lease of lands in items 7 to' 10 of the auction notice to one Sri Sambandam 
"Pillai for five faslis from fasli 1363 at a rental per fasli of black and green gram, one kalam each and 
straw, bundles 260. HS 5 eS E 


The trustee is advised to lease out the lands to the cultivators for fasli 1363 only as per provi» 
sions of the Tanjore Tenants and Pannayals Protection Act after ohtaining the permission of the 
Deputy Commissioner ". - 


When the trustees prayed for a reconsideration of the order, the Commissioner in- 
formed him that he had exercised the power of veto in time and that his veto was 
binding on the trustee and the lessee. Thereupon the lessee filed an application to this 
Court under Article 226 of the Constitution for the issue of a writ of certiorari to 
quash the order of the Commissioner vetoing the lease in his favour. "That applica- 
tion came on before Balakrishna Ayyar, J., who dismissed it in limine. Evidently 
the point seriously pressed before him was that there was, a conflict between rule 1o 
of the rules above-méntioned, under which the Commissioner purported to veto the 
lease, and section 29 of the Act itself. The learned Judge found no conflict 
between the two and dismissed the application. 'This appeal is against that 
order of Balakrishna Ayyar, J. `. a 


Mr. R. Gopalaswami Ayyangar, forthe appellant, did not press before us the 
point of inconsistency between the rule in question and the section of the Act. Bala- 
krishna Ayyar, J., was quite right in saying that there was no conflict between the two. 
Section 29 dealt with leases in excess of five years whereas rule 10 can be confined 
to leases other thàn the leases covered. by section 29. But we see considerable force 
in Mr. Gopalaswami Ayyangar's contention that the Commissioner cannot veto a 
lease without assigning any valid reason, and the exercise of an arbitrary power to 
veto any lease without assigning a reason would be unconstitutional. He did not go 
so far as to say that in no case could the Commissioner veto a lease for a period of 
less than five years for a valid reason, for example, when the lease was the result 
of fraud or corruption or nepotism, or on the ground that the rental was grossly 
inadequate. Unfortunately in this case the Commissioner did nòt give any reason 
for the exercise of his powers of veto. Nor did the Commissioner give any reason 
in his subsequent order refusing to reconsider the original order. In our opinion this 
is an unreasonable exercise of the power conferred on the Commissioner under rule 
10 above mentioned. Prima facie a trustee will be entitled to grant a lease for a 
period of five years without the prior sanction of the Comissioner. Itis true that even 
such a lease can be set aside by the Commissioner ; but thatshould only be on a valid 
ground, that is, a ground which has a relation to the benefit of the institution. As 
the lease in favour of the appellant was set aside without assigning any reason, the 
Commissioner’s order is not valid and shuld be struck down. We, therefore, allow 
the appeal and the writ petition filed by the appellant and quash the ordér.of the 
Commissioner purporting to veto the lease in favour of the appellant. 


II] vACOOB SHERIFF v. ADDL: ASST.:CONTROLLER, ESTATE.DUTY (Rajagopalan, F.). 447 


Ordinarily we would have followed this order with a direction to the Commis- 
sioner to.reconsider the matter and to consider whether there are valid grounds to 
exercise'his power of veto: :But having regard.to the-fact that nearly five years 
from the date of the lease shortly will expire, we thirik it will serve no purpose to have 
the matter again re-examined. This order.should not be taken to mean that we 
approve of the lease in favour of the. appellant on me merits. There will bea no 
order as to.costs. . ; "D 


P.R.N.- i ^ ——— dd. allowed : Order qiashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice , RAJAGOPALAN AND Ms. Justice BALAKRISHNA 
AYYAR. 


M. L. Yacoob Sheriff : '. i ^o Petitioner* 
v. ' : 


Additional Assistant Controller, Karate Duty, cum-Income-tax 
Circle, Madras zs z .. Respondent. 


Estate Duty Act (XXXIV of 1953), sections 63 (6) and 64 (9)—Construction and scope—Pendency of 
appeal or reference—If. bar to collection of duty under order of assessment—Discretion of collecting authority— 
Principles. 

Section 63 (6) of the Estate Duty Act, 1953, cannot be construed as giving a statutory recognition 
to a departure from the normal rule that an appeal does not operate, proprio vigore, to stay the oper- 
ation of the order appealed against. There i$ no warrant for holding that the effect of section 63 (6). 

~is that where an appeal has been filed, to the extent the duty is in dispute, there shall be an absolute 
stay of collection. All that section 63 (6) provides for is that apart from section 7o of the Act, there 
should be no discretion left and the amount demanded becomes, payable, if that is not the subject- 
matter of any appeal at all. With reference to what constitutes the subject-matter, the discretion 
left to the -competent authority to proceed with the collection or to stay collection is left intact! 
Section 6g (6) cannot be construed as imposing an absolute bar.on collection of the amount, due, if 
the correctness of the amount is challenged in appeal. ^ - 


~ Similarly, under section 64 (9), it is not for the collecting authority to refrain from: Milton 
. though a reference is pending in the High Court or Supreme Court,, because under the Statute the 
amount becomes payable despite the pendency of such a reference. . 


Petition under Article 226 of the Constitution of India, praying that in ‘the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of mandamus or any other appropriate writ directing 
the Respondent-Additional Assistant Controller, Estate duty-cum-Income-tax Circle, 
Madras, to forbear from taking any coercive steps for collection of the duty as 
per his letter 1-2 (MDS), dated’ gth January, 1958. 


M. R. M. Abdul Kareem, for Petitioner. ] 
C. S. Rama Rao Saheb, Special Counsel, for the Income-tax. 
The Judgment of the. Court was delivered by 


` Rajagopalan, F.—On. the death of Lalu Mean Sahib, his¥estate i in the hands of 
his heir, the Petitioner, was assessed to duty-under the provisions of the Estate Duty 
Act (Act. XXXIV of 1953) and the Additional Assistant Controller assessed the 
sum payable as duty at Rs.:5,812-51. '"Thétotal value of the estate was estimated 
at Rs. 1,71,139. . The Additional Assistant Controller negatived the claim of the 
Petitioner that a sum of Rs. 88,000 ought to be deducted on the ground that this 
represented the debts payable by the deceased to two of his children. Against the 
decision of the Additional Assistant Controller the Petitioner preferred an appeal 
to the Central Board of Revenue, availing himself of the statutory right under sec- 
tion 69 of the Act. Pending disposal of the appeal, the petitioner asked the Addi- 
tional Assistant Controller for stay of the collection of the duty imposed. "Though 
the real question in dispute in the appeal was whether the Petitioner's claim for 
the deduction of Rs. 88,000 was well founded, the position is that, if that claim is 
allowed, the total value of the deceased's estate would fall below the statutory 
Eu ———————————Ó——á MIU a ara 
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minimum .of Rs. 1,00,000 and no duty would be payable at all. In response to 
the Petitioner's request, the Additional Assistant Controller informed him that the 
proportionate duty on the sum in disputeinthe appeal Rs. 88,000 worked out to 
Rs. 3,283-52. The Additional Assistant Controller was prepared to stay collection 
of that amount. He insisted. on payment of the balance of Rs. 2,528-69, and he 
nformed the Petitioner that in default of payment before 15th January, 1958, 
coercive steps would be taken to collect that amount of Rs. 2,528-69. - 1 


The Petitioner applied under Article 226 of the Constitution for the issue of 
a writ of mandamus to restrain the Additional Assistant Controller from collecting 
any amount as estate duty. 


It was on the provisions of section 63 (6) that the learned counsel relied in 
support of his contention, that in the circumstances of this case he was entitled 
to an absolute stay. of collection, merely on the ground that the appeal preferred 
against the decision of the Additional Assistant Controller is pending aa 
Section 63 (6) runs: 


“ Notwithstanding that an appeal has been filed before the Board, so much of the estate duty 
as is not in dispute shall be payable by the appellant.” 


Merely for the purpose of comparison, we shall set out the provisions of section 64 
(9) which runs : 


“Notwithstanding that a reference has been made under this Section to the High Court or to the 


ae Court, estate duty shall be payable in accordance with the determination made by the 
ard ” ; x 


The normal rule, of course, is that an appeal does not operate proprio vigore 
to stay the operation of the order appealed against. We are unable to accept the 
contention put forward by the learned counsel for the Petitioner that section 63 (6) 
gives a statutory recognition to a departure from this principle and that the effect 
of section 63 (6) is that where an appeal has been filed, to the extent the duty is in 
dispute, there shall be an absolute stay of collection. In the circumstances of this 
case we have pointed out that, though the value of the estate liable to duty in dispute 
in appeal is only Rs. 88,006, if that claim is allowed, no duty would be payable at 
all. In our opinion, all that section 63 (6) provides for is that, apart from section 7o 
of the Act, there should be no discretion left and the amount. demanded becomes 
payable if that is not the subject-matter of any appeal at all. With reference to 
what constitutes the subject-matter, the discretion left to the competent authority 
to proceed with the collection or to stay collection is left intact. Of course, if there 
is an order of a competent authority, that would-be effective in staying collection. 
If there is no such order of stay, the mere pendency of the appeal does not by itself 
operate as a stay or bar the enforcement of the liability under the order appealed 
against. Section ‘70 of the Act specifically provides for stay of collection or payment 
in instalments. Section 70 could well be invoked, though it does not expressly 
refer to proceedings which are the subject-matter of appeal. Under section 64 (9), 
it is not for the collecting authority to refrain from collecting, though a reference 
is pending in the High Court or Supreme Court, because the statutory provision 
is that the amount becomes payable despite the pendency of such a reference. 


As we said we are unable to construe section 63 (6) as imposing an absolute 
bar on collection of the amount duer if the correctness of the amount is challenged 
in appeal. 

The rule is discharged and the petition is dismissed with costs. Counsel’s 
fee Rs. 150. 


P.R.N. - Petition dismissed : 
zw Rule discharged. 


II] VANGUARD FIRE & GEN. INS; CO; 2; FRASER AND Ross (Balakrishna Ayyar, F. ^ 449 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction. ) 
Present :—MR: JusTIcE BALAKRISHNA AYYAR. 


The Vanga Fire and General' Insurance Co., Ltd. "Madras | 
represented by its Manager, H.D. Rajah’ .. Pelitioner* 
v. 


Fraser and Ross, Chartered Accountants, Madras and another .. Respondents. 


Insurance Act (IV of 1938) , sections 2 (9) and 33— Insurer, ’—Meaning of —If includes a company which 
has suspended business.” 


The word ‘insuerer ’ is used in the Insurance Act to include (a) persons actually ' carryin on 
insurance business; (b) persons about to commence insurance business, and (c) persons who have 
stopped insurance business and against whom claims or liabilities might be outstanding. -Hence the 
power of the Government to direct an enquiry under section 33 of the Act can be exercised even in 
regard to companies that were doing business as an insurer, but which have since ceased to carry on 
such business. It is not necessary that a company should be actually carrying’on business at the time 
of the order of the Government to investigate into its affairs under section 33 of the Act and cessation 
of business by the company cannot take away the jurisdiction of the Government under the section. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to call for the Records in No. 54—1-E (1) of 1957, dated 17th Sep- 
tember, 1957, on the file of the Government of India, Department of Insurance and 
issue a writ of prohibition directing the first respondent to forbear from carrying 
on any investigation against the petitioner purporting to be inder section 33 of the 
Insurance Act under orders of the second respondent. F 2. 

G. R. Jagadisan and T. S. Srinivasan, for Petitioner. . e 

- C. S. Padmanabhan for Messrs. King & .Partidge, for Respondent No. r. _ 

The Government Pleader (B. V. Viswanatha Iyer), for Respondent No. 2. 


The Court made the following : 


= ORDER.—This is a petition by the Vanguard Fire and General Insurance (od 
pany, Limited, for the issue of a writ of prohibition to restrain the first respondent 
from carrying on any investigation into the affairs of the company in pursuance of 
an order made under section 33 of the Insurance Act by the Central Government. 


The relevant facts are these: The petitioner-company was incorporated on 
25th September, 1941, and came under the purview of the Insurance Act, 1938. The 
company applied for and obtained certificates of registration for carrying on various 
classes of insurance business. On 15th October, 1956, there was an Extraordinary: 
General Meeting of the share-holders of the company at which four resolutions 
were passed. By the first it was resolved : 

* that the company do forthwith cease to carry on business as Insurers in respect of fire, motor, 
marine and accident and other general insurance business." 
The secorid resolution required the Directors 


“to stop the carrying on the business of insurers in all the branches of the said fuh and not 
to issue any policy of insurance, cover notes or other contract of insurance from and after this 
date ” 


The third resolution required the Board of Directors 


s T on the business of money-lending as a loan company and also to do investment busi« 
ness? 
The fourth resolution authorised and instructed the Directors to notify the Controller 
of Insurance that the company had with effect from that date ceased to carry on 
the business of insurers. .The Directors were also instructed not to apply for res 
newal of the licences which the company’ held, when those licences terminated. iri 
„the usual course. On roth December, 1956, the company wrote to the Controller 
of Insurance, Government of India, informing him that by reason of the resolutions 
that had. been passed at the sea inum General Meeting of the company 
held ow Bion Alaa 1956 : 


ua 2 





t~ tT 
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* We cannot apply to you for the renewal of registration under sub-section (2) of section 3-A 

of the Insuranté Act, 1938, and we are, therefore, not applying to you for the renewal of registra- 
tion which please note ’’. . 
On 14th May, 1957, the Controller of Insurance wrote to the company stating 
that as the company had failed to obtain renewal of its certificates of registration, 
the previous certificates had been cancelled with effect from 1st July, 1957. The 
cancellation was also notified in the Gazetie of India. 


In October, 1956, and subsequently the Government of India received com- 
plaints against the company.’ On 17th July, 1957, the Government of India passed 
an order directing the Controller of Insurance to investigate the affairs of this com- 
pany and tosubmitareport. The Controller of Insurance appointed Messrs. Fraser 
and Ross, the first respondent in this petition, to be auditors to assist him in the 
investigation of the affairs of the company. Thereupon the company on gth 
October, 1957, wrote to the Controller of Insurance drawing his attention to the 
resolutions that had been passed and pointing out 

** We submit that the action taken by you purporting to be under section 33 of the Insurance 
Act of 1938 upon a direction from the Gentral Government in this behalf is without jurisdiction 
and not warranted by provisions of the Act ”, i 
The Controller wrote back overruling this objection raised by the company. In 
consequence the company has come to this Court and asked for the issue of a 
writ of prohibition. 2 

' Mr. Jadadisa Ayyar, the learned counsel, for the petitioner, argued : The 

only provision in the Act which enables the Central Government to issue an order 
of the kind now complained of is to be found in section 33 of the Act. The first 
sub-section of that section runs as follows : 

“The Central Government may, at any time, by order in writing direct the Controller or any 


other person specifid in the order to investigate the affairs of any insurer and to report to the 
Central Government on any investigation made by him." 


The word “ insurer " occurring in this sub-section is defined—so far as that 
definition is here relevant—in section 2 (9), paragraph (5) in these terms : 

è “any body corporate (not being a person specified in sub-clause (c) of this clause) carrying on 
the business of insurance, which is a body corporate incorporated under any law for the time being in 


force in India; or stands to any such body corporate in the relation of a subsidiary company within the 
meaning of the Indian Companies Act, 1913, as defined by sub-section (2) of section 2 of that Act.” 


To come within the terms of this definition the body corporate must be actually 
carrying on the business of insurance. It is not sufficient if it had carried on the busi- 
ness of insurance in the past ; ifit has ceased to carry on the business of insurance 
it would not be an “ insurer " within the meaning of this definition ; consequently 
it will be outside the scope of section 33 which cannot therefore be applied to its 
affairs. ` f 


Dealing with section 2-D of the Act Mr. Jagadisa Ayyar explained that it would 
not apply to a case like the present where a company has closed down every one 
of its various lines of insurance business. 


Section 2-D enacts : 


** Every insurer shall be subject to all the provisions of this Act in relation to any class of insurance 
business so long as his liabilities in India in respect of business of that class remain unsatisfied or not 


otherwise provided for.” 


Commenting on this section Mr. Jagadisa Ayyar explained: A company 
may.be carrying on.several lines of insurance business, fire, marine, accident 
and so on. What section 2-D says is that merely because it has closed down 
one line or department of insurance the company will not cease to be an ‘‘insurer”’ 
and will not cease to be subject to the liabilities imposed on it in respect .of 
the other departments which it continues to carry on. It may even be that. one 
can properly say that so long as it carries on any line of insurance business; it is an 
* insurer ” and in consequence subject to*the provisions of the.Act even in-respect 
of the-branch or branches which it has shut down. -Granting all that, the position 
is that once a company has shut down all its branches of insurance business, it would 
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‘cease to be an * insurer ' and so an investigation cannot .be ordered under section 
33 of the Act in respect of its affairs. The word *' insurer ” in section 2-D must be 
read as a person who is actually carrying on the business of insurance. Mr. 

Jagadisa Ayyar further pointed out that in this particular case the certificate of 
registration that had been issued to the: company was cancelled with’ effect from, 
1st July, 1957, and he argued that though it may be that such cancellation does not 
absolve the company from the obligations, if any, arising out of the policies it had 
issued in the past, it is entirely precluded from doing any further insurance busi- 
ness. That is another reason why section 33 cannot be utilised for directing an 
investigation into its affairs. 


It had ceased to do insurance business ; it had also lost the right to do any 
‘insurance business ; it therefore ceased to be an * insurer ` " within the meaning of 
section 33 of the Act. 


I am unable to accept this line of reasoning. The word “insurer” is used 
in the Act- to include, 


(a) persons actually carrying on insurance business ; 
(2) persons about to commence insurance business ; and 


(c) persons who have stopped i insurance business but: against whom claims 
‘or liabilities might be outstanding. . bx y " : ] ^ 


Take section 7 to begin with. That requires every insurer" who does not 
fall under section 2 (9) (c), to deposit and keep deposited with: the Reserve Bank 
‘of India various amounts of money. Clause (a) of Sub;séction (1) runs: 


<“ Where the business done or to be done in life insurance only, two hundred thousand rupees.” | 


Eight other similar clauses follow. In every one of these clauses the expression 
used is “ where the business done or is?to be done". Now the use of the expression’ 
** to be done ” in relation to the word “ insurer " is obviously intended to include 
a. -person who is about to commence the business. Then, there is section 9 which 
provides for situations “ where an' insurer has ceased to carry òn in India any class 
‘of insurance business". If therefore in this section the word “ insurer" means 
a person who is aetually carrying on the business of insurance, then that section 
would be self-contradictory and stand stultified. Further down we have got 
‘section 55, the first sub-section of which begins: .  - 


“In the winding up of an insurance company or in the insolvency of ay other insurer the value 
of the assets and the liabilities of the insurer shall be ascertained. . . . 


in the manner subsequently provided for. It is obvious that une insolvency super- 

venes the business cannot be carried on and so the word "insurer" in this section 

must mean a person who has ceased to carry on business. The dei of the word. 
“insurer” in section 56 is also the same. 


As regards the contention of Mr. Jagadisa Ayyar based on ET aaan of the 
-certificates of registration, it would be enough to observe that it would logically lead to 
.a situation where a person can profit by his own wrongful acts. A certificate of 
registration may be cancelled for failure to comply with one or other of the various 
requirements of the statute. A person who wants to avoid an irivestigation has only 
to do something or omit to do something which, by-reason of the provisions of the 
Act, would lead to thé cancellation of the certificate of registration. Thereafter if 
Mr. Jagadisa Ayyar, were right it would be possible for him to'say that since the 
2s RAE has been cancelled there can be no investigation into his affairs. 


I now come to section 33. Under clause (b) of sub-clause (4) of that. section 
die Central Government may direct the Controller to: cancel the ‘registration of the 
insurer, which means that from that time the “‘insurer’ ' cannot, Carry. : on the busines 
-ofinsurance. Then there is clause (c), which provided,that the Central Government 
may direct the Controller to apply to the Court for the winding up-of the insurer, 
ifa company, whether the registration of: the. insurer, has . been, cancelled under 
clause (6) or nót.: If the’ argument of Mr. Jagadisa Ayyar: were right.we shall reach: 
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this position. The moment the registration is cancelled the company would cease to 
be “insurer ". And if it ceases to be an “ insurer" the Controller cannot proceed to 
direct an investigation of its affairs. None the less this clause provides that not- 
withstanding the cancellation of the registration, the Central Government may 
direct the Controller to apply to the Court for the winding up of the insurer and his 
company. In other words, even in sub-section (4) the word * insurer" is used to 
comprehend companies which have ceased to carry on the business of insurance. 
The only clear alternative would be the assumption that the ‘Legislature has 
contrad icted itself in the same clause. 


I agree with Mr. Jagadisa Ayyar that in the Act an attempt has been made for 
certain purposes to maintain a distinction between the various lines of business 
which an insurer may be carrying on. But from that it does not follow that the 
other parts of his contentions are sound. It seems to me that section 2-D was deli- 
berately inserted to provide for a contingency of the kind that has arisen in this case. 
It could only have been intended to prevent a person or company which has been 
carying on the business of insurance from escaping the liabilities and duties imposed 
upon it by the Act by the simple device of stopping its insurance business. Mr. 
Jagadisa Ayyar argued that if section 33 was intended to apply to situations where an 
insurer had ceased to carry on.the business of insurance, then the Legislature would 
have added the phrase “notwithstanding that the insurer has ceased to carry on the 
business” at some appropriate place in that section. It seems to me that what the 
Legislature has done is this : Instead of using this phrase in numerous places in the 
Act, it inserted section 2-D so that it could be made plain that for all purposes of the 
Act a person who had been carrying on the business of insurance would continue to be 
subject to the liabilities and obligations imposed by the Act “‘so long as his liabilities 
in India in respect of the business of that class remain unsatisfied or not otherwise 
provided for.” 


Mr. Jagadisa Ayyar further argued : Even if it be that section 2-D iplis to an 
insurer who has ceased to transact business, it must appear that his liabilities in India 
in respect of the business he had been carrying on remain unsatisfied or unprovided 
for. Inthe order they made under section 33 of the Act the Central Government 
do not say that the liabilities of the petitioner-company remain ‘unsatistified or un- 
provided for and till they record such a finding they cannot4ssue an order under sec- 
tion 33. On this argument certain comments may be made. In the first place, it 
is clear that certain claims are still pending against the company. Even in the reply 
affidavit of the petitioner, it is admitted that one Mrs. Sarla Devi, Delhi, has 
obtained a decree for Rs. 50 ,000 against the company and that an appeal from the 
decree is pending in the Punjab High Court. In respect of another item, Item 10 in 
Annexure B to the reply affidavit of the petitioner, the remarks made are : * Repudia- 
ted on the ground that the driver was acquitted in the criminal case.” Apart from 
others these are sufficient to show that certain claims are still pending against the 
company. I express no opinion whatever in respect of any of the allegations that may 
have been made against the company by the persons who petitioned the Govern- 
ment of India. Secondly itis no doubt true that the order which tbe Government 
of India made under section, 33 does not make any reference to the liabilities of the 
company as subsisting. But then I can see nothing in section 33 which requires the 
Government of India to record any finding in that regard. That section does 
not say that the Government of India must be satisfied that any claims are outstand- 
ing. It does not even say that the Government of India must have received 
complaints. That section gives power to the Central Government, “at any time 
by order in writing" to direct the Controller or any other person they may specify 
to investigate the affiairs of the insurer and report to them. Finally it will be realised 
that if the argument of Mr. Jagadisa Ayyar were pressed to its logical end an 
impasse will result. The Government cannot order an investigation unless it appears 
that there are liabilities which remain unsatisfied or unprovided for. But then this 
cannot be satisfactorily ascertained except after an enquiry. We thus move round 
in a vicious circle. We cannot have.an enquiry because there is no finding; we 
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cannot have a finding because there can be.no enquiry. A line. of reasoning that 
produces such a result cannot be accepted. _ 


I would repeat one point I made earlier. If the contentions- “of Mr. Jagadisa 
Ayyar were right, a company whose affairs are being conducted in a fraudulent or 
dishonest manner—1I am not expressing any opinion on the merits of the allegations 
made against this company—would be àble to avert an enquiry by the very simple 
device of passing a resolution suspending all its nee: ‘That is not a device I am 
willing to countenance. 


In the result, ‘this Writ Petition is dismissed with costs. Advocate's fee Rs. 250. 
' Memorandum of costs will follow. E = : 
R. M. ' ` l — RES -Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
li ©- [Special Original Jurisdiction. ] c 
PRESENT ——Mm. Justice BALAKRISHNA AXYAR. 


Mettur Tadusuies by Mr. W. _Harpham, Chairman of the Board 
of Busco -— ea 


EN t : ion". 


v. N m 
A. R..Varma and others, S Aon aded “ponden. 


Industrial Employment (StandingOrders) Act (XX of 1946) — Object and scope of—Standing Orders duly 
framed —If binding, on the parties-—If can be challenged —Power ef lower Courts. 


The preamble to the Industrial Employment (Standing Orders) Act, 1946, explicitly recites 
that it is expedient to require employers to define with precision the conditions of employment under 
thém. Reading the Act as a whole and analysing its provisions it is clear that the Standing Orders 
adopted in amy establishment form part of the contract between the management and every one of 
its employees. A Standing Order validly framed in conformity with the provisionsof the Act, cannot 
be challenged omgrounds of natural justice. It is open to an employer to enter into a contract with 
the employee as regards the duration of the employment or as regards the notice required for termi- 
nation of service, etc., subject of course to any statutory regulations in that regard. Labour Courts 
are only creatures of statutes and they haveno power beyond what has been conferred on them by 
the relevant statutes." The internal discipline of an industrial establishment is in the hands of he 
management and the Labour Court can interfere only where the Statute permits it to do so. It is 
not open to a Labour Court or Tribunal to ignore the existing Stgnding Orders in the industry in dis- 
putes concerning individual cases. Where the Standing Order in an establishment provided specifi- 
cally for termination of services the employer is entitled to terminate the services according to the proce- 
‘dure prescribed under it. The lawful modes of terminating services of employees are still available 
= employer and there is no such rule that a person who becomes an employee, becomes an employee 

forever. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records in I.D. No. 60 of .1957, 
dated goth December, 1957, on the file of the Labour Court, Coimbatore and 
quash the said order. 


M. K. Nambiyar for Messrs. Ki ing and Patridge, for Peltonen 


! 


r 


B. Lakshminarayana Reddy for Respondents Nos. 1 and 2. 


CG. Ramanujam for the Additional i seas Pleader (K. Vesta. for 
Respondent: 3. 


The. Court made the following 


OnprR.—The Mettur Industries Ltd., is the petitioner. The first respondent, 
A.R. Varma, was employed- in the petitioner? s Mills in Mettur Dam as a Weaving 
Production Clerk. On 28th November, 1956, the petitioner dismissed the ‘first 
respondeht on the charge that he had been found sleeping on three occasions while: 
on duty on the night of 22nd November, 1956. During the enquiry held against 
I net M MÀ M taney 
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him the first respondent handéd ‘over to the enquiring officer a letter; a copy of 
which is Exhibit A, to which reference willbe made presently. At the time the order 
of dismissal was "passed, an industrial dispute between the workmen and the 
management of the petitioner was pending. So the petitioner filed an application 
under section 33 (2) ofthe Industrial Disputes Act before the Labour Court for the 
approval of the action which the petitioner had taken. The first. respondent Varma. 
also filed a complaint under section 33-A of the Industrial Disputes Act alleging 
that the petitioner had contravened the provisions of section 33 of the Act. The 
Labour Court heard both the petitions together and in an award, dated 13th 
March, 1957, held that the dismissal of the first respondent was unjustified and 
that he should be reinstated with full back pay and continuity ofservice. Against 
this award of the Labour Court the petitioner applied for Special Leave to 
appeal to the Supreme Court. That application was dismissed on 24th May, 
1957. ‘The petitioner, theréforé, had no option but to comply with the award 
which had been made on 13th March, 1957. The first respondent was therefore 
reinstated on 13th July, 1957. 


The managemént, however, felt that the continuance in service of Varma who 
had sent a letter of the kind he had. would be prejudicial to the interests of the con- 
cern, and, exercising the powers they had under Standing Order 18 (a);of the Stand- 
ing Orders of the Mill, they terminated the services of Varma. An industrial dis- 
pute was raised about this which the Government by an order of 24th September, 
1957; x to the Labour Court, RG for disposal. The rg referred. 
was : - 1 ; 

“Whether the termination ofi the services of clerk Sri A. R. Varma on rath July 1957; is jüsti- 
fied and to. what relief and security of service he is entitled to”, 

On goth December, 1957,:the Labour Court pronounced the award T that 
Varma should be reinstated. ,, . 


. This petition has been filed for the issue of an eM E writ to quam this 
order of the Labour Court. : 


In the affidavit filed in support of the petition the petitioner urged that the 
Labour Court had overlooked the distinction between termination of service under 
Standing Order 18 (a) and dismissal. The Labour Court was wrong in assuming that 
before the service of Varma gould be terminated under Standing Order 18 (a) he 
should have been given.an opportunity of making his répresentations. - The Tribu- 

‘nal had no jurisdiction to interfere with the order of the management terminating 
the services of Varma in the absence of evidence either of mala fides or unfair 


labour practice. 

In the counter-affidavit, which he filed, Varma stated that the petitioner did 
not implement the award, dated 1 gth March, 1957, even after the Supreme Court 
had dismissed the petition for Special Leave to appeal to it. At his instance the 
National Textile Employees Union, Mettur Dam, informed the Labour Officer of 
Salem that the award had not been implemented. Merely to avoid prosecution the 
petitioner permitted Varma to join duty on 13th July, 1957. In the afternoon of the 
same day he was served with a notice terminating his services wader Standing Order 
18 (a). I now quote from his affidavit : 


“I submit that the reasons assigned in the notice of termination, dated 13th July, 1957, : are un- 
founded and untenable. I submit that the order of termination of my service is unjust, arbitrary 
and against all principles of natural justice besides being illegal. I also submit that the petitioner's 
conduct is thoroughly mala fide and provides a glaring instance of the most intolerable type of unfair 
labour practice. The management neither framed any charge against me nor gave an opportunity 
to explain the charge. I further submit that reinstating me in the morning to avoid criminal prosecu- 
tion and discharging me in the evening is a mala fide one. I state that Standing Order 18 (a) of the 
petitioner's mill is unjust, and illegal since. itoffends elementary principles of natural justice recog- 


nised ‘by any democratic country.” 
Later, in paragraph 6 of his counter-affidavit Varma took the further point : 


“I also submit that it was held by Courts that the Tribunal has got supervising jurisdiction in 
the case®of discharge under Standing Orders. 
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The decision: of the. Labour Coutts was «correct ‘and: the petition therefore ought to be 
dismissed ”. oe be 


It is now necessary to xis to the letter which ‘Varma: handed over on 28th 
November, 1956, to the Officer who held the enquiry against him on the charge that 
he had been found.sleeping when on duty in-the night of 22nd November, 1956: 
Some time before. 26th March, 1955, Varma had complained to the Salém: District 
Textile Employees’ Union that ‘Sadler, an Officer in the employ of the Mettur Indus- 
tries, Limited, had abused him and: insulted him when on duty.. On receipt of the 
complaint the: Secretary of the Union wrote to the Manager of the Mettur Industries, 
Limited; complaining of the conduct of Sadler and charging ‘him with “an ulterior 
motive of colour and nationality discretion: "The edis of the Union 
further stated; - "E vd 

' * T am afraid that such an’ action and belie on the part’ of an Nep staff. towards : an 
Indian staff cannot in the TAM be tolerated as it affects the self-respect | ofa man, leave alone his 
position, status, etc." ' ens ~ 
A letter of apology with ani assurance that there would be no recurrence of” ‘Stich 
incidents was asked for. - ‘The Secrétary sent Copies of this letter to the British’ High 
Commissioner, the‘ British Trade High Commissioner, New Delhi, the’ Labour 
Minister, Union Government, the Home Minister, Union: Government, New: Delhi, 
the Chief Minister, the Labour Minister, Madras and several others : 


In. the letter, dated 28th-November, `r 956, ‘Varma stated that for a: long time 
there had been misunderstandings and differences of opinion, between Sadler and 
another employee of the Mill called Nigli. When’ Nigli heard of the incident about 
whith Varma coniplained to the Union and in consequence of which ‘the Secretary 
of the Union sent out the letter, dated 26th March, 1955, he advised Varma to take 
very strong objection to Sadler’s attitude.- The ‘letter continues : 3 

eos was notvéry particular to develop i it to such a magnitude. : Seeing my attitude and also the 
attitude of Mr. V. G. Narasimhan, our Secretary, who advised me not to develop it,. Mt. . Nigli mobi- 
lised all the staff of our shift against Mr. Sadler and forced me to this extent through the Secretary, 
and made him to take up the matter very seriously, giving- a ‘picture that it affected . he bind 
prestige of-the Indian staff. The Secretary complied with and did accordingly’. 
Subsequently, so its stated in the letter, Nigli advised Varma to file a defecation 
suit against Sadler assuring him that one Healey had promised- to give the neces- 
sary financial assistance to prosecute the suit. So he filed a suit: Subsequently he 
came to realise what motives had impelled Nigli and so he did not prosecute the suit., 
In the penultimate paragraph of the letter Varma stated : 

“ In the presence of Mr. C. T. Paul and Mr. R. V. A. Kannan and Mr. Subbarayan he asked 
me why I did not shoe Mr. Sadler when he abused me. You can very well ask the persons about 
this for confirmation "*. A T 
The letter ends : 

* I regret very much for being a a tool to Mr. Nigli and for having conducted myself against Mr. 
Sadler to develop the unhappy incident to such a colossal magnitude to bring to the notice of the 
Governments concerned." 

The case of the petitioner is that it terminated the service of Varna because it 
realised that the continuance in service of Varma, who had sent the sort of letter he 
had would be greatly prejudicial to the interests of the concern. 


. Before proceeding further it is desirable to advert to the main features of the 
Industrial Employment (Standing Orders) Act, 1946, on the basis of which the Stand- 
ing Orders of the petitioner company have "been, framed. The Preamble to, the 
Act recites that it is expedient to require employers in an ‘industrial establishment to 
define with sufficiént precision the conditions of employment under them and to 
make the said conditions known to the workmen employed by them,- Section 3 
of the Act requires an émployer to submit to a Certifying Officer five copies of the 
draft Standing Orders proposed by him o adoption i in ‘his establishment. Sub- 
section (2) enacts : 

- “Provision shall be made in such draft for every matter set out in the Schedule hidr may be 


applicable, to the industrial ‘establishment, and where model Standing Orders have been, pre- 
scribed, shall be, : so far as is practicable, in conformity with such model.” - 
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On receipt of the draft under section 3, the Certifying Officer is required to send a 
copy to the trade union concerned, or if there is no trade union, to the workmen 
concerned and invite their objections. Under sub-section (2) to section 5 the, Certi- 
fying Officer is given power to decide whether the draft Standing Orders required 
modification in any respect in order that they may be certifiable under the Act. 
Section 6 provides for appeals from the decision of the Certifying Officer. Section 
7 enacts that Standing Orders shall come into operation on the expiry of thirty days 
from the date indicated in the section. Section 9 requires that the text of the 
Standing Orders as finally certified shall be prominently displayed by the employer 
in English and in a language understood by the majority of the workmen. Sub- 
section (1) of section 1o runs : 


“Standing Orders finally certified under this Act shall not, except on agreement between the 

employer and the workmen, be liable to modification until the expiry of six months from the date 
on which the Standing Orders or the last modification thereof came into operation." - 
Section 12 prohibits the reception of oral evidence to vary or add to the terms. of the 
Standing Orders as certified. The Schedule to the Act enumerates matters to be 
provided for in the Standing Orders framed under the Act. Eleven items are so 
enumerated. Of these, only items 8,and 9 are here relevant : 


* [tem 8 : Termination of employment, and the notice thereof to be given by employer and work» 
men. 


* Item 9 : Suspension or dismissal for misconduct, and acts or omissions which constitute 
- misconduct." ES ` 

Under the rule-making powers conferred by the Act the Central Government 
have framed Rules and Schedule I of the Rules contains model Standing Orders. 
Model Order 13 (1). runs as follows : 


“For terminating employment of a permanent workman, notice in writing shall be given either 
by the employer or the workman—one month's notice in the case of monthly rated workmen and 
two weeks notice in the case of other workmen ; one month’s or two weeks’ pay, as the case may be, 
may. be paid .in lieu of notice." DS 


Order 13 (2) deals with temporary workmen, probationers and badlis. ‘It is sta- 
ted that these categories of persons shall not be entitled to any notice or pay in lieu 
thereof if their services are terminated. Then follows a provision that even the ser- 
vices of a temporary workman shall not be terminated as a punishment unless he 
hasbeen given anopportunity ofexplaining the charges of misconduct alleged 
against him in the manner prescribed in paragraph 14. And then follows Order 14 
which provides for disciplinary action for misconduct. 


The point that has to be emphasised here is that the model Standing Orders 
themselves make an unmistakable distinction between termination of employment 
simpliciter and termination of employment as a punishment for misconduct. : In the 
former case no enquiry is necessary. All that a permanent employee is entitled to is 
à notice in writing or payment of wages in.lieu of notice. In the case of termination 
.ef employment as a punishment a regular enquiry has to be held. Standing Order | 
18 (a) of the petitioner company runs as follows : 


“The employment of any permanent workman may be terminated by fourteen days’ notice 
-or by payment of fourteen days wages in lieu of notice. If he draws on a piece-rate basis the 14 days’ 
wages shall be computed on the average daily earnings of such workmen for the days actually 
worked during the previous wage period. The reasons for the termination of service shall be 
recorded in writing and shallbe communicated to the workman, ifhe so desires, at the time of 
discharge." 
When the-language of Standing Order 18 (a) is compared with the language of 
model Standing Order 13 (1) it will be found that the former is an adaptation of the 
latter with one important variation. Standing Order 18 (a) requires that the rea- 
sons for the termination of service shall be recorded in writing. Further, if the work- 
man so desires, acopy of itshallbe communicated tohim at thetime ofthe 
discharge. Standing Order 20 specifies what acts or omissions would be treated as 
misconduct. ° 


I have already stated that the Preamble to the Industrial Employment (Stand- 
ing Qrders) ‘Act, 1946, explicitly recites that it is expedient to require employers to 
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define with precision the conditions of employment under them. Reading the Act 
asa Whole itis clear thatthe Standing Orders form part of the contract between 
the Management arid every:one: of its employees. ` They take the place: of the 
Service Rules relating to Government servants. 


“One reason which the ‘Labour’ ‘Court gave for making the award complained 
of is this: 


"ee Thus, this is a case, in which, in my opinion, the Management has by. passed the rules of 
natural justice. They have been lulled into a false security by the provisiona contained i in Standing 
Order 18:(a).?? (See paragraph 24). 


In paragraph’ 27 the Labour Court added : 


a « Thus, taking all circumstances in this case, I think the termination in this manner of the ser- 
vices of Sri A, R. Varma cannot be justified. In other words, I am definitely of opinion that to 
take steps agairist Varma on the strength of his letter, dated 28th November, 1956, he'must be given 
an opportunity to explain himself and tlien, if the Management i is satisfied that they should proceed: 
against him, then there is time enough .to consider what action they should take. So, in this case 
even the principles.of natural justice have not been observed by the Management, and it falls strictly, 
Within the mischief of the ruling reported in (1954) 2 L.L.J. 822, already referred to by mé”, " 


“It. seems tome ,that there is no scope for the applications of the principle of 
Satura justice to a, relationship of the kind we are now concerned with, where the 
rights, of parties .are, provided for and determined by Statutes, Rules framed under 
the Statutes and other statutory instruments. The Model Standing, Orders framed 
by Goyernment.as also the Standing Orders of the petitioner company make a dis- 
tinction between the discharge or dismissal ofa worker as a punishment for misconduct 


and the términation. of his services otherwise than as a measure of punishment. Iti is? . 


only in the former case that an enquiry is necessary. No enquiry is necessary. in, the 
latter case. The Labour Court does not appear to have kept in mind the difference 
between Itetns 8 and g in the Schedule to the Act, Industrial Employment. (Stand- 
ing Orders) Act of 1946 and the Standing Orders framed i in respect of these two items. 
The Labour Court also appears to have ignored the rights which the Management 
have under’ the Statute, the Rules framed under tlie Statuteandits own Standing 
Order. T do riot consider that the principles of natural justice can be invoked to set 
aside sontething properly done in the éxercise of a lawful power. 


In paragraph 15 of its award the Labour Court observed: 


: “Now, regarding the power vested in the Management to tale action under the Standing Orders, 
it goes without saying that they do possess such a power. Tt necessarily follows that they are entitled 
to invoke the provisions contained in 18 (a) of the Standing Orders.” 


t 


But:then in paragraph 24 the Labour Court observed: 


* They (the Management) have been lulled into a false security by. die provisions contained" in 
NE Order 18 (a). . 


I ‘have some difficulty i in understanding these two observations. Mr. Lakshminara- 
yana Reddi who appeared for Varma vigorously argued that Standing Order 18 (a) 
itself is invalid. Í do not quite know whether the Labour Court was trying to say 
something like that. But, if it was, it would be clearly wrong because as has been 
explained, these provisions are in conformity with and validly framed under the 
powers conferred by the Industrial Employment (Standing Orders) Act. ...” ' 


.Notmerely that. Before measures like the Industrial Disputes Act were enacted 
an employer could terminate ‘the service of any employee by giving him the custo- 
mary notice. Even now itis open to an employer and a particular employee to enter 
into a contract that the duration of the service shall be a certain number of years. 
At the end of the stipulated period the employment will terminate unless as the 
result of a fresh contract a further term is agreed on. Similarly it is open even now 
to an employer to agree with a particular employee that he will be bound to give hirn, 
so many weeks’ or so many months’ notice subject always to the minimum period 
. prescribed. by the. Act and itis open to an.émployer to enter into such an engagement 
with as many persons as are willing to-accept employment on those terms. Standing 
Order 18 (a) merely incorporates a general condition applicable to all the employees 
who enter the service of this particular‘company, and, if that condition is val’d as-I 
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consider it is, the Management can insist on taking action in pursuance ofit. There is 
thus no question of the Management being lulled into any sense of false security. 
To the extent that the Labour Court thought that Standing Order 18 (a) conferred 
only a false security it was, it seems to me, clearly making an error. 


... In paragraph 16, the Labour Court quoted from (1951) 2 L.L.J. 320, a case 
décided by the Labour Appellate Tribunal, this observation: 


. “The question, therefore, is whether this Tribunal in exercise of its supervisory jurisdiction, is 
entitled to know whether or not the conduct of the Manager was arbitrary "'. 


The Labour Court whose award is now being challenged apparently thought that 
it too possessed a supervisory jurisdiction in matters of this kind. That view of it is 
manifestly erroneous. ‘The Labour Court—and in fact the Labour Appellate Tribu- 
nal too—are the éreaturés of Statute and they have no power or authority whatever 
except those conferred by, the relevant Statutes which have been passed from time to 
time. When a civil Court appoints a guardian for the person of a minor or a lunatic, 
or a Manager for the administration of his estate, the Court retains certain powers of 
control and supervision ‘over the, person it has so appointed. But the position of a 
Labour Court is in no wise similar: Neither employees nor employers are in rela- 
tion to the Labour Court, its wards. The internal discipline of an industrial establish- 
ment is in the hands of the Management and the Labour Court can interfere only 
where the Statute permits it to do so. It has no powers whatever except those which 
can be'traced-to.a Statute, or a Statutory Rule or a statutory instrument. 


Though tlie Labour Court does not expressly record such a finding its observa- 
tions in various paragraphs suggest that in its view the action of the Management 


in this particular. ‘case was not bona fide. Thus in paragraph 26 the Labour Court 
States : : 


A But Thad on more than one occasion pointed out that the Managements should not be actuated 
by the grievances, they have got against the Union when taking action against a particular worker 
for ‘his ‘individual _misdemeanour.”’ 


‘There i is absolutely no evidence to support the theory in this case that the 
Management decided to terminate the services of Varma because of the grievances 
it had agaixist the Union to which he belonged. -On the letters that passed the 


Management was entitled to take the view that it would be undesirable in the in- 
terest of the concern to keep Varma any longer in its employ, 


In the case reported in Municipal Corporation, Bombay v. L. A. T.*, the facts were 
these. The second réspondent before the Bombay High Court was an employee of 
the Bombay Municipal Corporation. On 16th August, 1955, the B.E.S. T. under- 
taking received a report from a Sub-Inspector of Police, that the second respondent 
,had been seen, coming out of alaneopposite Parel Railway Workshop and that he.and 
"another person were attempting to throw stones at the undertaking's bus at about 
3-50 A.M.: The second respondent and his companion picked up two big stones 
from, a heap on seeing a bus coming up. , They were poised to throw the stones when 
‘the Sub-Inspector rushed towards them. Thereupon the two persons dropped the 


stones and pretended that they were not engaged in doing anything unlawful. 'The . 


"second respondént and his companion were prosecuted, but acquitted by the 
"Presidency Magistrate. The Management then took action under its 
Standing Ordér’s and terminated the services of the second respondent. A dis- 
‘pute was‘raised, but the Labour Court refused to interfere. The appeal which the 
second respondent took to the Industrial ‘Court failed. He then went up in second 
‘appeal to the Labour Appellate Tribunal. This Tribunal reversed the order passed 
“by the Industrial Court and the Labour Court and directed that the second respon- 
-dent- be reinstated with effect from the date of discharge. Against that order a 


writ petition was filed in the Bombay-High Court. A Bench of that Court held : 
.I quote from the head-note : 


US € The Standing Orders of a concern inter alia provided for dismissal or discharge of a workman 
‘after proper enquiry for an act of misconduct. ‘It also provided for termination of the services of a 
` workman for reasons to be stated in writing. The service of a workman of the concern was determined 





contest P Wh : Fe (1957) 2 LLJ. 37- 
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for an act prejudicial to the interests of the concern. The order determining the services was passed 
without proper enquiry as provided for in the relevant Standing Orders for dismissal of a workman., 


Negativing the contention that the discharge order was bad as one passed without proper en- 
quiry held, that the discharge in the circumstances could be considered only as termination and not 
dismissal Hence the order terminating the services though passed without enquiry must be peld 
to be proper and justified under the relevant Standing Orders of the concern ”. 

The case reported in Waman Balakrishna Bokare v. Collector of Excise, - is ho 
in point. The head-note of the case runs as follows : 

** Where an employee who had been dismissed is reinstated on appeal against his dismissal 
there is nothing to prevent the employer from terminating his services in according with the terms of 
his contract of service after such reinstatement. EL 


Where an employee is directed to be reinstated and on the same date heis also served with a 
notice terminating his services in accordance with his contract of service, and there is nothing i in the 
notice to indicate that the termination of service is in any way connected with his prior dismissal, it 
cannot be contended that the termination of service amounts to punishment fór the misconduct 
for which he was originally dismissed," 

At page 9o the learned Judge distinctly says: 

“The right of an employer to enforce a term in the contract is not in any way taken away "because 
that employer some time before that thought it fit to dismiss the employee for some misconduct. n 

To the same effect is the case reported in Provincial Transport Services, Nagpur'v. 
Assistant Labour Commissioner, Nagpur?, the head-note of which réads as follows : 

“ Where there is a term in the contract between the employer and the employees by virtüe ‘of 
which the employer is entitled to exercise his right of terminating the services of the employees after 
giving them one month's notice or paying them one month's salary in lieu of notice, and the operative 
part of an order terminating the services of an employee indicated that his services were terminated 
in exercise of this right, the fact that the employer charge-sheeted the employee for misconduct and 
held an enquiry before issuing the order would not make the order one of discharge or dismissal for 
misconduct." 

One other case that I would refer to in this connection is s podes in D. L. 
Rupchandani v. Western Railway?. The second paragr aph of the head-note reads 
as follows : Ro 

“Even if there might be allegations of misconduct against an employee, if they are not made the 
basis of termination of service or, in other words, they are abandoned—no stigma could attach to the 
employee by reason of such termination—and the termination does not amount to dismissal'ór removal 
unless of course it becomes dismissal or removal on the basis of other criterion laid by the Supreme 
Court, viz., that thé employee had been deprived, by reasons of the termination, of any. benefit that 
he had earned.” 

In respect of Nagpur Electric Light and Power Ge. v. Shrecpat Rao*, I find this 
summary : 

* On a true construction of-the Standing Ordes of the company it must be accepted that the 
respondent was governed by them. In view of the fact that he was covered by those Standing ‘Orders 
and his discharge had been effected under the appropriate orders, the orders 95 ‘the company would 
also be legal and effective.” 

I have not been able to see a report of the case, but, the summary given above 
does suggest that Standing Orders connot be ignored and that hey are binding 
and effective between the parties. 


In the light of these decisions this Writ Petition would have to be lowed ) 


Mr. Lakshminarayana Reddi, the learned advocate, for the first respondeiit, 
however, argued that a Labour Court is entitled to ignore the Standing Orders. This 
is how he developed his argument. The workers in an establishment and the Manage- 
ment may have come to an agreement about the rates of wages and the other con- 
ditions of employment. Nevertheless, it will be open to the workers to-insist that 
these terms should be altered in their favour and raise an industrial dispute over it 
and should they do so the Tribunal to which the question is referred tinder the 
Industrial Disputes Act can ignore the agreement between the parties arid’ award 
better terms. In support of this argument he referred to ‘Baktavatsalu ‘Naidu v. 
Chrome Leather Company®. He also laid special emphasis on the various passages 
quoted by Horwill, J., from Ludling Teller and a publication of the I.L.O., called, 


1 
a 





1, 14 F.].R. 88. 4. (1958) 1 M.L.J. (N.R.C.) 53. zo Xp 
2. I4 F.].R. 140. B5. (1949 I M.LJ. 119. ` 
3. (1958) 1 K.L.J. 456, ° 
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“Conciliation and Arbitration in Industrial Disputes”, on pàge 122 of the report. 
This argument involves a misconception. It assumes that whenever a dispute 
is raised the Labour Court or the Tribunal is entitled to ignore all the agreements 
. and engagements that have been entered into between the parties, however law- 
ful they may be. But this is not so at all. When the dispute relates to the scale 
of wages or other terms of employment applicable to the employees generally or 
to a class of them, the Tribunal by its award can, notwithstanding any prior, agree- 
_ ments between the parties, direct that higher wages should be paid or more amenities 
`. should be provided. But, where the dispute relates to a particular individual and 
the question is whether he has been improperly dealt with, then that question must 
. be determined within the framework of the existing agreements and the existing 
' rules, Employees can raise a dispute and ask that the Standing Orders be amended. 
“But till thé Standing Orders are amended they hold thé field and any disputes that 
' may arise in individual cases must be disposed of in accordance with the Standing 
Orders as they happen to be at the relevant time. I do not consider that me Labour 
Court can ignore the Standing Orders. 


Mr. ‘Lakshminarayana Reddi. next said that notwithstanding tlie provisions 
-of Standing Order 18 (a) the Management cannot terminate the services ,of an 
; employee. except for misconduct, I can find no support to this argument any- 

- where. The decisions I have already referred to'are authorities for quite the con- 
trary position. The general position is this: leaving out of account situations 
created by strikes and lock-outs.a Management can put an end to. the employment 
Of a worker in the following ways: (1) By dismissing him for misconduct. ' In 
, that case a fair and proper enquiry will havé to be held and the worker concerned 
given an adequate and reasonable opportunity of defending himself. - (2). By Te- 
trenchment, that is to say,iby, his services being terminated on, the ground that the 
staff is surplus to the requirements. Vide the decisions of the. Supreme, Court in 
Barsi Railway Co., Ltd. v. Foglekart, where their Lordships held at page 252 : 

7 “ Retrenchment as defined in section 2 (o0) and as used in section 25-F has no, wider meaning 
than the ordinary, accepted connotation of. the word : it means the ‘discharge of. surplus, pu er staff 
by,the employer for any reason whatsoever, otherwise than as a punishment.” |” | T 
, Where : “workers are retrenched they will «be ‘entitled. to compensation in the 
' manner provided for by the Statute; (3) Lay off This’ would: be so to speak tem- 
-porary retrenchment. (4) Termination in conformity with the conditions of the 
contract between the parties. 


All these are recognised and lawful forms of termination of services and I am 
"not prepared to accept the contention of Mr. Lakshminarayana, Reddi that once a 
person becomes‘an employee he becomes an employee forever... . «^ s.c 


Mr. Lakshminarayana Reddi finally contended that by virtue of section. 4 
and ltem 1 of the Second Schedule of the Industrial Disputes Act, the Labour Court 
could examine the propriety or legality of an order passed by ‘an employer under 
the Standing Orders and that the present case was a:case of victimisation and unfair 
labour practice and in consequence subject to review by the Labour Court: This 
is how part of this aspect of the matter was presented before the Labour Court. I 
"quote paragraph 15 of the award: 

„n.“ It is common ground that though. certain reasons are adumbrated in this letter Which led to 
` the Management to come to a decision to terminate the services of this worker Sri Varma, thérè was 
no show causé notice, charge, or enquiry held. It is this aspect, viz., that a worker has been sent 
out of job, which the Union considers asa capital punishment, without any sort of charge-or enquiry 
„that is relied upon by. the Union, in support of their contention thatithere is clear victimization and 
unfair labour practice." 

, This again is another way of saying that Varma was entitled to an enquiry beloie 
_ his services were terminated under Standing Order 18 (a). . But, as I have tried to 
, explain under the Standing Order the Management was entitled to terminate the 
services of Varma by giving him the prescribed notice or wages in lieu .of notice. 
Besides, as I already stated, there is no evidence at all to support the contention 
that Varma was being victimized., He was not being punished for what he, did 


* yo (1957) S.C. 83 ; (1957) 1 LAL.J. 243... 
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somewhere else and. which- the : Management. did not like. . Nor was he being 
punished as a sort of reprisal for what the.Union or someone else did. 


Mr. Lakshminarayana Reddi tepeatedly complained that the termination of 
the Services of Varia amounted to unfair labour practicé. But he did not explain 
in what respect it Was ünfair. "His argument would require i me to hold that practi- 
‘cally ¢ every case of discharge’ of an employee would amount ‘to unfair labour practice. 
Such'à “view ‘cannot’ be supported, `, 'Thé' power’ of the’ Labour Court to examine 
the propriety Or. legality c ofan ordei" mide’ under the Stánding '! Orders i is not sufficient 
‘to BEY its interfeférce i ina case, of this kind. Port 
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tib ard "0 ' 14 “prle 
: Gio Procedure ‘Code of 1998); 21, rule Qo Setting aside Mi de ‘could qi ‘Person 
“whose interests ae (feret bo the, sale `- rU ri ides, anther decree-holder d the sare Judgment-debtor. . 


E sale should j* interests which are videns and Mea diatly Tikely to be affected by the sale and . 


‘not, ‘interests which may hypothetically and: ‘remotely e affected. 


Ayyappa v. " Kasiperumal, i 1939) DM. LI 369: 'LLE (1999) Mad. 374 (F.B.) and Official Receiver 
- of. Ramnad v. Veerappa, (1943): 1 M.L.J.. 449: LL.R. (1943) Mad...577, followed. , , 


£^ Tewill Be Aig Vibleüce to 'the prindiplé underlying ‘the rulé to hold that the Legislature gave 
the rights to apply under the rule to every creditor, if only there was a ‘possibility of his not getting 
the full amount of his decree out of the assets of the debtor. Henge a mere decree-holder of a , judg- 
pum debtor carinot ‘apply under‘ Order 21 rile go, Civil Procedure Code, to set aside a sale ‘of: the 
property oft his  judgment-debtor i in ‘execution of a décree obtained by someone else, " ' 


| Raineshabat vi Hari Prasad, ALR: 1983 "Pat. A45 differed. 


A ppeal ; ündér clause UR 5 of the Létters Patént against’ thie Judgment and Order 
I the. ‘Hon'ble, Mr. Justice, Krislinaswami .Náyudu, dated yth March, 1955 and 
"passed i in A. “A, Ò; No. 48 ofr ,1958;. preferred against the’ Order of the Court of the 
, Subordiiiate, Judge of Sivaganga, | dated. 8th March, 1951, “and made. i in E, d No. 
334 of" 1950 in E.P"; No. 13 of 1949, in n O.S. No. 125 ofi . . s 


Tg 1 
" + VR, Kesdva ‘Ayyangar and: K. Parasaran, for: ‘Appellant. vpn thee te se tat 
y. ‘Seshadri and P. S Glinnappa, | for Respondent. AN SS s 


at "The Judéxtiéht-of the Court was: clivered pyeti oe fo. Cunt 


Rajamannar,'C. J- “This: appeal ; raises’ an pom question: ‘of law which we 
think can, be Answered by. a teferénce-to thie’ principle.of the Full, Berch decisión 
du Jtjyapfis v. Keasifierumal?. | ‘The question i$ "whether a creditor who has obtained a 
‘decree’ age insta debtor WHOSE i property has beeii,sóld'i in 'exéciítion of a decree obtain- 
wed by. “another, créditor çati apply to ‘Have the ‘sale’ set'asidée únder Order 21, rule'go 

‘SE the/Code Of Civil Procedure. OF course, if the applicant is not only the ‘holder ‘of 
another decree but also had applied for rateable distribution of assets or taken steps 
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which would entitle him to such a rateable distribution, then he would have the 
right to apply; but in the present case admittedly the decree-holder who is the appel- 
lant before us, has not taken any step in execution. He will not therefore be a person 
entitled to share in the rateable distribution of assets. Then it only remains to consi- 
der whether he can be said to be a person whose interests are affected by the sale. 
The words are indeed very wide, and, on a literal construction of the words, not only 
decree-holders but even ordinary creditors who have not yet sought to enforce their 
claims can be said to be affected by the sale of any of the properties of their debtor. 
Indeed any one who has a prospective claim which can be satisfied by a sale of the 
properties of a person against whom he has the claim can be said to be a person whose 
interests are affected by the sale of such property. We have no hesitation in holding 
that this wide construction was not contemplated by the words. The interests which 
are alleged to be affected by the sale should be interests which are directly and im- 
mediately to be affected and not interests which may hypothetically and remotely 
be affected by the sale. Itisonthis principle that the decision of the Full Bench in 
Ayyappa v. Kasiperumal+, was based. In that case a person who had obtained an attach- 
ment before judgment was held to be a person whose interests were affected within 
the meaning of Order 21, rule 9o of the Code of Civil Procedure, when the property 
attached had been sold in execution of a decree obtained by another person. One of 
the points which was decided by the Full Bench was that the expression “‘interests”’ 
can not be confined to interest in the property but would comprise any kind of pecuni- 
ary benefit that the appellant is likely to have derived, if the sale had not taken place. 
To this extent the learned Judges of the Full Bench overruled the decision of a Divi- 
sion Bench in Kathiresan Chettiar v. Ramaswami Chettiar®, which was founded on the 
view that “interests” referred to interests in the property sold. It níay be mentioned 
-that the actual decision in Kathiresan Chettiar v. Ramaswami Chettiar®, is quite in conso- 
nance with the ruling of the Full Bench because the appellant in that case was a 
mere decree-holder who was not entitled to rateable distribution and, therefore, he 
was not entitled to apply. The learned Chief Justice who delivered the judgment of 
the Full Bench after referring to the decision in Narayanan v. Pappayi?, observed thus: 


“The learned Judge (Srinivasa Ayyangar, J.), in Narayanan v. Pappayi®, considered that the Legis- 
lature intended to confer the right to apply on any one who is directly and immediately affected by 
the sale and with this opinion I am in entire agreement." 


Applying this test, the learntd Chief Justice held that a plaintiff who had obtained an 
attachment before judgment was directly and immediately affected in such circum- 
stances by a sale of the property attached and, therefore, he is within the rule. The 
fact that he had not obtained a decree at the time he filed the application did not 
make any difference. Can it be said that a mere decree-holder who has not attached 
any particular property of the judgment-debtor is directly and immediately interested 
in the sale of any of the properties of the judgment-debtor? Evidently not. The 
decision of Stodart, J., in Govindasami Chetti, In re*, follows the same view. In Official 
Receiver of Ramnad v. Veerappa®, it was pointed out that an interim receiver who was 
appointed on a petition to adjudicate the judgment-debtor as an insolvent applied 
to set aside a Court auction sale of property belonging to the judgment-debtor held 
before his appointment. It was held that the interim receiver had no locus standi to 
maintain the application. He was certainly not a person entitled to share in the 
rateable distribution of the assets belonging to the judgment-debtor and he was also 
not a person whose interests were affected by the sale, within the meaning of the 
provisions of Order 21, rule go of the Code of Civil Procedure. The learned 
Judges approved ofthe decision of Stodart, J., in Govindasami Chetti, Inre*, Krishna- 
swami Ayyangar, J., who, it might be remembered was a party to the decision 
in Ayyappa v. Kasiperumal!, delivered the judgment of the Bench and dealt with the 
general question thus : 
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* But then the question is whether the creditors of a person, even when he has not assets enough 
to pay all his debts, can be regarded as persons whose pecuniary interests are affected by the sale of the 
debtor's property in execution at the instance of the decree-holder. We consider that it would be 
an unwarrantable extension of the meaning of the expression used in the rule if we are to accept the 

argument, : 


; In the face of the qualifications here insisted upon, it is impossible 
to accept the argument that every creditor, whether or not he has taken the steps indicated here, is 
a person entitled to apply to the Court under Order 21, rule go. If this extended meaning is to be 
given to the expression under consideration, it would result in attributing to the Legislature a contra- 

dictoryintention. Ifacreditorisnot qualified to obtain rateable distribution until he has done all 

that section 73 requires him to do it is difficult to agree that the Legislature intended that any and 

every creditor, even without taking the steps which he is bound to take for the purpose of qualifying 

himself for rateable distribution, is still to have the right to apply under the rule. i 
But it will be. doing violence to the principle underlying the section to hold that the Legislature gave 

the right to apply under rule go to every creditor, if only there was the possibility of his not getting 
the full amount of his decree out of the assets of the debtor ”’ 

With respect we agree with these observations. AII that the applicant who is the 

appellant before us has to his credit is a decree; but that in itself will not clothe him 

with sufficient interest to file an application toset aside thesale of one ofthe properties 

of his judgment-debtor. Our attention was drawn to certain observations made by a 

learned Judge of the Patna High Court in Rameshwar v. Hari Prasad’. "The actual 

decision in that case is obviously in accord with the principle enunciated above. 

There a judgment-creditor obtained an attachment before judgment and subsequent- 

ly obtained a decree. It was held that that such Judgment-creditor's interests are 

afed by the sale of the attached property at the instance of another judgment- 

creditor and he could apply under Order 21, rule go of the Code. But the learned 

Judge went on to say : 

“ The petitioners by obtaining a decree against the judgment-debtors have, to my mind, obtained 

an interest which is affected by the sale of any of the assets of the judgment-debtors against which 
the petitioners could proceed in execution of their decree, and if one of these assets is the subject- 
matter ofa sale at the instance of another judgment-creditor, the petitioners are persons whose 
interests are affected by the sale in so much as the chances of their being able to realise the amount 
of their decree are lessened by the sale held in execution of the later decree.” 
With respect to the learned Judge, we cannot subscribe to this opinion. That inter- 
pretation of the expression "whose interests are affected by the sale" would let in 
several classes of persons who, we are convinced, were never intended to be given the 
right to apply under Order 21, rule go of the Code of Civil Procedure, and would 
obstruct the course of execution. The view taken by Krishnaswami Nayudu, J., is 
sound and the appeal is therefore dismissed. No order'as to costs. 


R.M. ——— Appeal dismissed. 

[FULL BENCH.] - l 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—MR. Justice RAJAGOPALAN, MR, JUSTICE RAMACHANDRA IYER AND 
Mr. Justice GANAPATIA PILLAI 


Sri Varadarajaswamivari Temple, represented by its — 


Managing Trustee, A.S. Govindacharyulu .» Appellant* 
v. 
Sri Krishnappa Govinda and others i : .. Respondents. . 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section g—Rule .as to 
burden’ of proof —If applicable to proceedings under-—Inam village-~-Whether an estate—Onus of proof. 


An enquiry before a Settlement Officer under section 9 of the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, either suo motu or on application by any party, cannot be 
likened to a suit in a civil Court. The very nature of the proceedings before the Settlement Officer 
would exclude the normal rule as to burden of proof ordinarily applicable.to suits in the regular civil 
Courts, viz., that the party who asserts must prove. The scope and effect of an enquiry under the 
section is also limited. 
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In deciding. wwii an inam: ‘village is an estate ‘or not-the ‘Settlement! Officer 'has'tò decide 
whether the minor inams, if any, in such:a. village were'granted-in -point of time before or fter the’ 
grant of the rest of the village as a' whole village.:. The law-does not impose’ any:onus on‘aity of the' 
persons entitled to participate in the proceedings before the ‘Settlement Officer under'section'9! of the- 
Act and the Settlement Officer is to base his conclusion on the materials on record whether such: maté-- 
pas were gees: by] hin or ‘Produced: by any, party and at ‘no: stage will onus be „a determining 
actor, ' Bos pay y docena fari VT orat ut tij akt { 


Hence in | proceedings befóre the Settlement Officer imde section g of the: Madris Estatés (Aboli- 
tion and Conversion into Ryotwari)' Act, whether they were initiated suo motu ox-oh: applicatiori by: 
any person. interested, the! question whether a given inam village’ is an‘eState 'as'defined’ in'section' 3 i 
(2) (d) read. with Explanation (1) thereto-of'the 'Madras!Estates: Land Act'including: ‘incidental ques? 
tions as.to the point of time when.minor inams, if any;in a' whole'inam' grant 'df'4 V/named ‘village’ came’ 
into existence, has to be decided by the Settlement: Officer on the materials generally . athered : at’ 
the inquiry and not with reference 'to any question ' of onus ofi prot m the! landhol eror iyot, 
whether: the onus be oneofpleading or of: proof. : UID s : SH d E 

Ramanathan Chettiar v. State of Madras, (1953) r MLJ: 348," loverrulėd” Sg EY vl 

` The District Board,‘ Tanjore v- Noor! MP Que (1852) 2M. b 506 6. C. » gistiriptiighëa Fee 
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Ganapathia Pillai, 3- —In proceedings’ before the Sitdémbat "Officer ` under! Sectii g h vice the 
Madras Estates (Abolition and Conversion into Ryótwari) Act, there'is both need’ and scope fOr ‘the 
application of the rule as to onus of proof. . The onus of showingriwhether an inam. village is a grant 
of a whole village.or not may. be a shifting one. It is for the tenant,to show, in the firstinstance that 
ar inam grant was of a whole village or a named ‘village. | Tt, “would then be for the other party to 
establish that the village falls outside the definition òf "estate ” in section, 3 (2) (4): of the Estates 
Land -Act'by reason. of any of the factors’ which would: ¢stablish’ that the grant was'not of the’ whole 
yillage. fb oes ae Lanes bn "acti ant eI ht SL esa. ota 

Appeal under clause 1 5 of the Letters Patent against the : Order of the'Hon’blel. 

Mr. Justice Rajagopala Ayyangar; dated 4th May, 1956;'and ‘made -in: the »éxercise 
of the Special Original Jurisdiction ofthe High-Gourt in'W:P. Noi "TA of ig 54, pre- 

' sented undér Article 226 of the Constitution. of” India for" “issue a writ of certiorari 
calling; for the records. rélating to, the village of Hosa Kotta; (or. Kothakotta) 1 in Hosur 
Taluk, Salem District, in. A.S. No. 50 of 1953, on therfile ofthe- Estates Abolition 

. Tribunal; ‘Vellore. and quash, the order made therein; Jenci s 6 yr o sari! 


<: Vo Vedantachari. andsT: Rangaswam Ayyangar, for Appellant; “- uode aK suia 
M. S: Venkatarama ar f fór-Ti-V. Bálakrisknan; for Réspotident No. 1° Ye x 
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The "Advocate-Gerlefal (V. EK ‘Thituvenkatackari) and’ the, Special, Governingnt 
‘Pleader (K. "Veerastéiatia), , for' ‘Respondents . Nos. 2 and S. 


Bui e eas ic nube 


, The appeal caine on for ‘hearing before Rajamannar, C. I “and Panchepabess 
Ayyar, J. and'the following Order for reference was pronounced by 


Rajamannar, C.F7.—1 think it is béttér that this case goes | before a Full Bench for 
'"an authoritive decision’ on: the’ question- of burdén‘of próof! ^10. i: 


7* Several petitions are being filed ‘uiider Article 226 of the Constitution for the 
issue of writs of,certiorart to quash , the orders of the Estates Abolitisn Zena in 


sate 


inams and often even; Ei date Ts thes major; grant, is. "not oa ST he case ie before us 
is. Eua. ‘The-extract from the:Inam Fair Register'shows that the date Of the major 
grant is not'known;'no sanad- was apparently available éven at the; time. ‘of the 
inam settlement. Likewise, the dates qf the minor inams are also nof ‘known, ` All 
that we know is that at the time of the inam settlement, out of the total gudicut of . 
255. 76 acres, the minor inams cover ed an extent of 22. 28 acres. , This is the total area 
‘of three, minorinams,; one of ther is in favour of the major grantee, viZ., ' Varadaraja- 
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swami, another is in favour of another deity Thimmarajaswami and the third is a 
darmadhayam in favour ‘of a poojari. It was not disputed before Rajagopala: 
Ayyangar, J., that. the.major grant'was a grant of "named village. The question, 
is, were the minor inams already-granted by the timé the grant of the named village 
was made? ‘The direct evidence on this point is nil. - In such circumstances the 
burden of proof assumes great importance. a i Ms s 
* The Supreme Court decision in The District Board, Tanjore v. Noor Mohamed}, 
clearly proceed on the assumption that the burden of proving that certain lands consti- 
tute an "estate" is upon the party who sets up that contention. Indeed, Mahajan, J., 
(as he then-was) who delivered the leading judgment recorded a concession made by. 
Mr. Somayya, learned counsel for the respondent, that the burden was upon the 
party who pleaded that the lands coristituted an estate". Chandrasekhara Aiyar, J., 
was'apparently prepared to hold, apart from the concession, that the burden was on 
the tenant to'establish that what was originally granted was an estate. j 
In Ramanathan Chettiar v. State of Madras?, a Bench of this Court to which both of 
us were parties, placed the onus in the same way on the party putting forward the 
case that the grant was an “estate”, following this ruling of the Supreme Court, in 
a case which arose under the Madras Estates (Abolition and Conversion into Ryot- 
wari) Act. The result of this was that the tenant had to establish that the minor grants 
were made before the date.of the major grant. In the judgment now under appeal 
Rajagopala Ayyangar, J., has observed that-he-is not very clear that the burden is 
upon the ténant to prove that the minor grants were- anterior to the major grant 
though he was prepared to hold that even if the burden lay on the tenant the 
burden had been discharged. i í P 


: "X think there should be a further consideration as to the burden of proof in cases 
arising under the Madras Estates (Abolition and Conversion into Ryotwari) Act, - 
for the following reasons. The Supreme Court decision was given in a case which 
arose out of an ordinary suit filed in a civil Court by the landlord for an injunction 
restraining the tenant from disturbing his possession. — In that suit, the tenant plead- : - 
ed occupancy rights on the'ground that the suit lands were comprised in an “estate”, © 
In a case like that, it is not difficult to follow the rule that itisfor the party who pleads : 
that the civil Court, has no jurisdiction to establish that fact. So it would be incum- 
bent-on such party to prove that the lands lay within an estate. It is very arguable 
that different considerations should apply to a case falling under section 9 of the 
-Madras Estates (Abolition and Conversion into Ryotwari) Act, especially 
"when the Settlement Officer suo motu starts an’ enquiry, as in the case before us,’ 
Before holding the enquiry, no doubt, the Settlement Officer invites all persons clai- 
ming an interest to file before him statements bearing on the question.whether the-- 
village is an inam. estate or not.-. The parties are afforded a reasonable opportunity 
of adducing all such evidence as the parties may desire to adduce. The Settlement 
‘Officer has himself to examine all: documents which he has reason to believe are in 
the possession of the Government which have a bearing on the question before him- `: 
When the Settlement Officer has to decide on the question after a consideratión of all 
the evidence that may be-placed before him and that he may able to gather himself; 
can it be said that the onus lies on ariy particular party, or the Government, to estab- 
‘lish that a particular inam grant. is of a whole village, and whenever there are minor 
inams found to exist at a later date, to establish that these inams" were. anterior, or 
„subsequent, to the major grant? The principle that itis for the party pleading "on 
-ouster of a civil Court's jurisdiction to establish his case, has obviously no application, 
An enquiry by a Settlement Officer, whether suo motu or on application, cannot be 
Jikened to a suit in a civil Court. -It appears to be reasonable to hold that the Settle-- 
ment. Officer has to decide the question on a consideration of all available evidence 
irrespective of any onus of proof... ^. - 7 € dix: AT : 
There appears to be some difference of opinion as to the'scope of the mai | 

(d) of section 3, sub-section (2) of the Madras Estates Land Ac and ihe oou 
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Explanation (1). Personally I think nothing material turns on this difference of 
interpretation. In my opinion, both the main clause and the Explanation should. be 
read together. When there are minor inams within ‘the .ambit of the village, it 
becomes in a way necessary to decide whether such inams had been granted, before. 
the major grant was, made. If they had not been made but were made.by the 
original grantor subsequently, it would follow that the major grant 'could not have 
been of a whole village. : ] 209 

As pointed out by learned Judges, it is difficult, if not impossible, to»adduce. 
direct evidence of the dates of the minor grants when such information was not avail- 
able even at the time of the inam settlement. The question then may have to be: 
decided on probabilities. 

As the matter is of considerable importance and affects the rights of landholders. 
and tenants, as well as of Government, I think there should be an authoritative 
decision so far as this Court is concerned. The appeal will be posted. before a. Full! 
Bench. OS 

Panchapakesa Ayyar, F.—I agree. 

- In pursuance of the above order of reference this appeal came on for hearing 
before the Full Bench. 


The Full Bench delivered the following Judgments: | 


Rajagopalan, J.—After Hosakotta in Salem District had been notified by the 
Government under the provisions of the Madras Estates (Abolition and Conversion 
into Ryotwari) Act, XXVI of 1948 (hereinafter referred to as the Abolition Act). 
The Settlement Officer initiated proceedings suo motu under section 9 to determine 
whether Hosakotta was an inam estate within the meaning ofsection 2 (7) of the 
Abolition Act. Sri Varadarajaswami Devasthanam contended that what had been 
granted in inam to the Devasthanam did not constitute an estate at all as defined 
"by section 3 (2) (d) of the Madras Estates Land Act, and that it could not be and 
was not an inam estate within the meaning of section 2 (7) of the Abolition Act. 

.'The tenants contended that it was an estate and an inam estate. Virtually the. 
‘only evidence on which the question at issue had to be decided was that afforded by 
the entries in the Inam Fair Register, to the scope of which I shall advert later. It 
is enough to note at present that the village included besides the inam granted to 
the Devasthanam three other inams, which could be conveniéntly referred to as 


minor inams, the total extent of which was 22.28 acres. 


The Settlement Officer held that Hosakotta was an estate within the scope of 
section 3 (2) (d) of the Estates Land Act, and relying on the presumption permitted. 
by section g (7) of the Abolition Act he held further thatitwas an inam estate. The: 
Devasthanam appealed to the Tribunal against the decision of the Settlement Officer.. 
The Tribunal upheld the contention of the Devasthanam that what had been confir-. 
med as an inam grant in its favour was not the whole village of Hosakotta but only 
an extent of 163753 acres in that village. Since the grant was not ofa village, the Tri-- 
bunal came to the conclusion that what had been granted in inam to the Devastha- 
nam did not constitute an estate within the meaning of section 3 (2) (d) of the Estates. 
Land Act. The Tribunal also found that there was no proof that the grant of -the- 
three minor inams was anterior in point of time to that in favour of the: 
Devasthanams. The Tribunal held that Hosakotta was not an inam estate and. 
allowed the appeal. . : 

One of the tenants of the Devasthanam, the first respondent in the appeal before: 
us, applied under Article 226 of the Constitution for the issue of a writ of certiorart: 
to set aside the order of the Tribunal. In disposing of that application Rajagopala: 
Ayyangar, J., held that the evidence on record satisfied the requirements of section 3. 
(2) (4) of the Estates Land Act read with Explanation (1) thereto, and that the grant. 
to the Devasthanam had been of the whole village. He further held that the minor 
inams which stood excluded from that grant had been granted earlier than the 
grant to the Devasthanam. The learned Judge was of the view, that the Tribunal 
was in error when it held that the inam granted to the Devasthanam did not consti- 
_ tute an inam estate. The learned Judge directed the issue of a writ of certiorari. to, 

set aside the order of the Tribunal, `` i 1 
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- The Devasthánam. appealed against the decision of Rajagopala: Ayyangar, J.. 
The Division Bench, before;which the appeal came'on for hearing, referred it for- 
disposal by a Full Bench, to determine among other things the question, whether in 
proceedings under séction 9 of the Abolition Act any burden of proof rested on any: 
of the parties who participated in those proceedings. 

I shall first set out the relevant statutory provisions, familiar though they are. 
Section 2 (7) of the Abolition Act declares : 


. . "“ "inam estate’ means an estate within the meaning of.section 3, clause (2) (d) of the Estates. 
Land Act, but does not include an inam village which became. an.estate by virtue of the Madras 
Estates Land (‘Third Amendment) Act, 1936 ”. 


Section 3 (2) (d) of the Estates Land Act as it stood before it was amended in 1936 
Fare reel A ` : ; 
“Estate? means. . . . any village of which the land revenue without the kudiwaram 


has been granted in inam to a person not owning the kudiwaram thereof, provided that the grant: 
has been made, confirmed or recognised by the British Government "*. : : 


Section 3 (2) (d) of the Estates Land. Act after its amendment in 1936 was : 
“ Estate " means— - wi 
x * ^ - * * - * * 


Any inam village of which the grant has been made, confirmed or recognised by the Government: 
notwithstanding that subsequent to the grant, the village has been partitioned among the grantees. 
or the successors in title to the grantee or grantees?” . - . 


To that an Explanation was added by the Amending Act II of 1945: 


** Explanation (1).—Where a grant as an inam is expressed to be of a named village, the area, 
which forms the subject-matter of the pent shall be deemed to be an-estate notwithstanding that it 
did not include certain lands in the village of that name which had already been granted on service. 
or other tenure or been reserved for communal purposes.” . R 


Section 9 (7) of the Abolition Act directed : 


“In the absence ofevidence to the contrary, the Settlement Officer and the Tribunal may presume -` 
that an inam village is an inam estate.” ! j 
Taking section 2 (7) and section 9 (7) of the Abolition Act together the position is that ' 
an inam village has to be proved to be an estate as defined by section 3 (2) of the 
Estates Land Act without any initial presumption either way. , Once an inam village > 
is proved to be an estate, and the further.question arises whether it is an inam estate 
as defined by section 2 (7) of the Abolition Act, the presumption allowed by section. 
9-(7) of the Abolition Act, comes into play. The real question to decide which that. 
presumption can be invoked is whether the inam village is an estate as defined by 
section 3 (2) (d) of the Estates Land Act as itstood before it was amended in 1936, 
or whether it satisfied only the definition of an estate in section 3 (2) (d) of the 
Estates Land Act as it stood amended in 1936. dE. 2 


The relevant portions of section 9 of the Abolition Act, besides section 9 (7) which. : 


I have already set out, are: Em 


' *Sectiong (1). As soon as may be after the passing of ‘this Act, the Settlement. Officer may 
suo motu and shall, on application, inquire and determine whether any inam village in his jurisdiction 
is an inam estate or not. EPIS GPA Sy l 3 : 

' - (a) Before holding the inquiry, the Settlement Officer shall cause to be published in the village 


in the prescribed manner, a notice requiring all persons claiming an interest in any land in the vi 
to file before him statements bearing on the question whether the village is an inam estate or not. 

(3) The Settlement Officer shall then hear the parties and afford to them a reasonable oppor- 
tunity of adducing all such evidence either oral or documentary as they may desire to, examine alb 
such documents as he has reason to believe are in the.possession of the Government and have a bearing: 
on the question before him and give his decision in writing. - . os : 

. (4) (a) Any person deeming himself aggrieved by a decision of the Settlement Officer under 
sub-section (3) may, within two months from the date of the decision or such further time as the 
Tribunal may in its discretion allow, appeal to the Tribunal. . 


* * * i * ^ f * 


s * ` 

(c) The decision of the Tribunal under this sub-section shall be final and not be liable to be 

questioned in any Court of law, . d . : i 
* m a. . * . eto A 2 * Sine qaem pe e- 
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(6) Every decision ofthe Tribunal and subject to such decision, every decision of the Settlement 
Oi: ‘under his section shall be binding on all persons claiming an interest in any land in the 
village, notwithstanding that any such person has not preferred any application or filed any 
statement or'adduced any evidence or appeared or participated in the ‘Proceedings before the 
Settlement Officer or the Tribunal, as the case-may be." 


"Thus, while the Settlement Officer and the Tribunal, if ari appealis preferred against 
the-decision.of the Settlement Officer, have exclusive jurisdiction to decide whether 
an inam village is an inam estate, neither has been invested with a similar exclusive 
jurisdiction to decide whether a given villageis an estate.as defined. by section 3 (2) 
(d) of the-Estates Land Act. ‘That decision.is on what could be-conveniently termed 
a jurisdiction issue. Ifthe village in question is not an estate at all, the statutory autho- 
rity, the Settlement Officer—it may not be necessary to specify at each stage the other 
statutory authority also the Tribunal—cannot give himself jurisdiction to decide 
whether it is an inam estate within the meaning of section 2 (7) of the Abolition Act. 
It should. be obvious that in. such/a: case the Settlement Officer ‘cannot give himself 
jurisdiction to decide whether the inam village is an inam-estate by a wrong decision 
on the jurisdictional issue, whether it is an estate at all. The correctness of the deci- 
sion of the Settlement Officer on the jurisdiction issue, whether the village i is an estate 
at all, is open to challenge in other proceedings, for example, i in a suit in a civil Court, 
as well as in proceedings under Article 226 of the Constitution. , The finality accorded 
by'séctior 9 (4) (¢)‘of the Abolition Act will not apply to a decision of the Tribunal 
òn the jurisdiction issue." Similarly section g (6) of the Abolition Act will not cover 
a decision of the Settlement Officer or that of the Tribunal on the jurisdictional issue 
whether the inam village was an estate within the meaning of section 3 (2) (d) 
of the Estates Lànd Act. So, if what was not an estate at all is wrongly held to bé an 
estate and is therefore held to be an inam estate as defined by section 2 (7) of the 
Abolition Act, ` neither section 9 (4) (cy nor section 9 (6) of that Act can bar an 
investigation afresh in other proceedings of the question, whether the village was an, 
estate within the scope of section 3 (2) (d) ofthe Estates Land Act. To put itin other 
"words, determination of the -jurisdiction issue whether an inam village was an 
estate, is incidental to the exercise of the jurisdiction section 9 of the Abolition Act, 
vested . in the statutory authorities. The Act itself did not provide any 
machinery for a “ final ? determination of that question. 


~° Thatwas rectified when the Legislature enacted Madras states (Supplementary. 
Act, 1956 (XXX of 1956). .Section 3 (1) of Act XXX of 1956 runs : 


a Notwithstanding anything contained in the Estates Land Act or in any other law for the time 
being in force, any person interested may ‘make an application to the Tribunal for a declaration that 
the area-specified in: the application is or'is not an estate or part of an estate as defined in section 5,- 
-clause (2), of the Estates Land Act, or that it is or is not an inam estate as defined in section.2, clause- 
(7) of the Abolition Act.” 

Section 3 provided the forum for the determination of the question, for example, 
"whether an inam village was an estate as defined by section 3 (2) (d) of .the Estates 
Land Act. - Section 4 provided for the re-opening of decisions rendered by the Settle 
ment Officer or by the Tribunal under section 9 of the Abolition Act before Madras 
Act XXX of 1956 came into force. As I have pointed out, the Abolition Actitself did 
not accord any statutory finality to the decision of the statutory authorities, that an 
inam village was an estate as defined by section 3. (2)-(d) of. the Estates Land Act, 
but .the determination of that question was incidental to the determination. of the 
question, whether an inam village was an inam estate within the meaning of sec- 
tion 2 (7) of the Abolition Act. Section 4 of Act XXX of 1956'was really complemen- 
tary to section 3; as I said, designed ‘to re-open proceedings under the Abolition Act, 
which had come to an end before Act XXX of. 1956 came into force. Section 6 of 
Act XXX of 1956 prescribed the procedure to be followed on ORE of an appli- 
cation preferred either under section 3 or under section 4 of the Act. - j 


Section 8 of Act XXX of 1956 ran: ` , U 7 


“In deciding the question whether any ibam village or a separated part of an inam village was 
tor was not an estate within the meaning of the Estates Land Act as it stood-before the commencement 
of the Madras Estates Land (Third Amendment) Act, 1936 (Madras Act XVIII of 1936), it shall be 
pragumed, until the contrary is proved, that such area or part was such an estate." 
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Thereafter, ‘of course, there was.no need for the limited’ presumption permitted 
by section 9 (7) of the Abolition Act. "Bysection 13 of Act XXX of 1956 the whole 
of section 9 including section 9 (7) of the Abolition Act stood repealed. ....:, ... 
While section 8 of Act XXX of 1956 provides for an initial but rebuttable pre- 

sumption that an inam village is an estate within the meaning of section 3 (2) (d) of 
the Estates Land Act, neither section g nor any other provisions of the Abolition Act 
provided for such a presumption. If that question arose for determination in pro- 
ceedings under section 9 of the Abolition Act, it had to be decided on the evidence 
on record. Can the doctrine of burden of proof be invoked in such proceedings. 
under section 9 of the Abolition Act was one of the main questions argued before us. 


Mr. Vedantachari, learned counsel for the Inamdar, the Devasthanam, con- 
tended that, if the initial burden rested on any one in the proceedings under section 
9 of the Abolition Act, however those proceedings had been iniviated, to establish 
that a given inam village was an estate within the meaning of section 3 (2) (d) of 
the Estates Land Act as it stood before the -1936 amendment, that burden lay on 
the tenants who claimed it was an estate. Ifit was an estate, the tenants in posses- 
sion of what would then be ryoti lands in the village could claim permanent rights 
of occupancy. Mr. S. M, Venkatarama Ayyar, who appeared for the first respondent, 
one of the tenants, urged that in such circumstances the initial burden lay on the 
person who was in the position of landholder, the holder of the inam village, to 
establish that the inam village was not an estate because it was he who wanted to 
‘avoid the application of the statutory definition in.section 3 (2) (d) and Explanation 
(1) thereto of the Estates Land. Act, it was for him to prove that the grants of the 
minor inams in the inam village were anterior to the grant of the rest of the inam 
village. The learned Advocate-General who appeared .for the State, submitted 
that no initial burden rested on any of the parties who could participate in the pro- 
ceedings under section 9 of the Abolition Act, the Inamdar, the tenants or the 
Government. OPAC i 

The question of burden of proof may assume real importance where what has 
to be decided is, at what point of time were the minor inams in an inam village 
granted. Explanation (1) to section 3 (2) (d) of the Estates Land Act, it should be 
remembered is to the effect that where the grant in inam was of a named village, 
what was granted would constitute an estate even though the grantee did not have 
the benefit of the minor inams that lay within the geographical limits of that 
village, provided it was proved that the grant of the minor inams preceded in point 
of time the grant of the rest of the village as a named village. In reality what was 
granted in inam in such cases could not have been the:whole village, as the minor 
inams already granted would stand excluded from the scope of that grant. But 
the fiction enacted by Explanation (1) to section 3 (2) (d) of the Estates Land Act 
directed that the grant be treated as a grant of the whole village, to constitute that 
an estate. 

I shall leave out of account for my present purposes cases of reservations of lands 
for communal purposes to which also Explanation (1) to section 3 (2) (d) of.the 
Estates Land Act refers. I shall also exclude from further consideration the ques- 
tion, does the evidence disclose whether the grant was of a named village or whether 
the grant was only of a specified area in that village. The real question to which 
I shall address myself is, what arises for consideration in this.appeal, whether an 
initial burden lies on any one to prove in proceedings under section 9 of the Aboli- 
tion Act whether, where there are minor inams in an inam village, those minor inams 
were granted before the grant in inam of that village as a named village, which 
however was in reality a grant of the rest of the village, excluding the minor inams 
already in existence on the date of that grant. © . E: i 

When a similar question arose in Ramanathan Cheitiar v. State of Madrast, the 
learned Chief Justice, who delivered the judgment of the Division. Bench, said: 


“The original grant of the village in question is not available. The only ‘evidence available 
is the extract from the Inam Fair Register relating to this village. That clearly shows that at the 


1. (1957) 1 M.LJ. 348. as ‘ 
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time ofthe inam settlement, there was an extent of 10 acres, 52 cents in the village which constituted 
a separate Devadayam service grant. It is common ground that there is no evidence whatever to 
-show when the grant was made and by whom. The question is whether at the time when the rest of 
the village was granted to the appellant's' predecessor, the Devadayam grant had already been made. 
Jf that be so, then undoubtedly, under Explanation (1) to section 3 (2) (d).of the Estates Land Act, the 
"village should be deemed to be an estate notwithstanding that it did not include the Jands which had 
already been granted. It is-equally clear that if there is evidence that the original grarit was of the 
-whole village and that at a subsequent date the Devadayam minor inam was carved out of the whole 
. village by the original grantee, then the village would be an ‘ estate ? within the meaning of the Estates 
Abolition Act . . . . . But the fact is that we have had no evidence in the matter. In such 
-a state of paucity of evidence the case must be decided on the basis of onus of proof. The Supreme 
Court has in the clearest terms-laid down that the onus would be on the party, putting forward the 
case that the village is an estate ; that is to say, in this case, the onus would be on the Government 
and the tenants. Undoubtedly, neither the Government. nor the tenants haye adduced evidence - 
‘to help them discharge the burden ‘of proof which lay on them.". o ges ta : 


The decision of the Supreme Court to which the learned Chief Justice referred 
‘was that in The District Board, Tanjore v. Noor Mohamed}. It should be convenient 
to refer to that decision in the rest of-this judgment as the Tanjore’ case}. ; 


E In his order referring this appeal to the Full Bench; the learned Chief Justice 
himself recorded : - - - : : : 


“J think there should be a further consideration as to the burden of proof in cases arising under 
the Madras Estates (Abolition and Conversion into Ryotwari) Act, for the following reasons. The 
Supreme Court decision was given in a case which arose out of an ordinary suit filed in a civil Court 
by the landlord of an injunction restraining the tenant from disturbing his possession. In. that suit, 
the tenant pleaded occupancy rights on the ground that the suit lands were comprised in an ‘ estate ". 
In a case like that, it is not difficult to follow the rule that it is for the party who pleads that the civil 
Gourt had no jurisdiction to establish that fact. So it would be incumbent on such party to prove 
that the lands lay within an estate." : un $ 


If I- may say so with respect, I find myself in complete agreement with this 
exposition of the principle that underlay the decision in the “Tanjore case+, The 


learned Chief Justice proceeded : 


* It is very arguable that different considerations should apply to a case falling under section 9 
of the Madras Estates (Abolition and Conversion into Ryotwari) Act, especially when the Settlement 
Officer suo motu starts an enquiry, as in the case before us. Before holding the enquiry, no doubt, the 
Settlement Officer invites all persons claiming an interest to file before him statements bearing on 
the question whether the village is an inam estate or not. The parties arg afforded a reasonable 
opportunity. of adducing all such-evidence as the parties may desire to adduce. The Settlement 
Officer has himself to examine all documents which he has reason to believe are in the possession 
-of the Government which have a bearing on the question before him. When the Settlement Officer 
has to decide on the question after a consideration of all the evidence that may -be placed before him 
and that he may be able to gather himself, can it be said that the onus lies on any particular party, 
or the Government, to establish that a particular'inam grant is of a whole village, and whenever there 
are minor inams found to exist at a later date, to establish that these inams were anterior, or subsequent 
to the major grant ? The.principle that it is for the party pleading an ouster of a civil Court's juris- 
diction to establish his case, has*obviously no application. An enquiry by a Settlement Officer, 
"whether suo motu or on application, cannot be likened to a suit in a civil Court. It appears to be 
reasonable to hold that the Settlement Officer has to decide the question on a consideration of all the 
available evidence, irrespective of any onus of proof.” 


Again, if I may say so with respect, I find myself in complete agreement with 
the learned Chief Justice, even after hearing the elaborate arguments addressed 
to us on the question of “burden of proof. ] i 


The general principle of onus or burden of proof in proceedings in the ordinary 
civil.Courts of the land was thus explained in 15 Halsbury’s Laws of England, grd 
Edition, at page 267: i 

“ In legal proceedings the general rule is that he who asserts must prove. This proposition is 
sometimes more technically expressed by saying that the burden of proof rests on the party who sub- 
. stantially asserts the affirmative of the issue. The rule is derived from the Roman law, and is sup- 
portable not only upon the ground of fairness but also upon that of the greater practical difficulty 
which is involved in proving a negative than in proving an affirmative." 

‘To similar effect are the passages in Taylor on Evidence, 12th Edition (see page 
252), and Phipson on Evidence, 7th Edition {see page 30). Sections 101 and 102 
of the Indian Evidence Act gave statutory sanction to that basic principle. 
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Where the question at issue was, whether a given village was ' an estate as 
defined by section 3 (2) (d) of the Estates Land Act, cases have had to be decided 
in Civil Courts by recourse to the principle of burden of proof. f 


"That the burden lay on the,tenant, who asserted the village was an estate, was 
rested in The District Board, Tanjore ` v. Noor Mohamed!, on the principle, 
that it was the tenant, who pleaded ouster of jurisdiction of the civil Courts to sustain 
that plea. In the words of Lord Thankerton : 


“ The burden of proof is on the party, who maintains an exception to the general rule ". 


That had all along been accepted by the Courts as a well settled proposition : 
See also the observations of Lord Thankerton in Ramayya v. Lakshminarayana?. 
I shall examine later some of the cases in which the principle reiterated in the Tanjore 
caset, was applied or extended. . What I should like to record at this stage is that, 
in my opinion, the decision in the Tanjore casèt, is not authority for the proposition, 
that in all circumstances, whenever the question arises whether a village is an estate . 
as defined by section 3 (2) (d) of the Estates Land Act, and in whichever forum it 
arises, a civil Court or a statutory Tribunal, the burden always rests on the tenant 
to prove that the village was an estate, or to prove as ancillary to that, that the grant 
of minor inams in an inam village was antecedent to the grant of the rest of the village 
'as a village. 


Even in proceedings in a Civil Gourt the burden .of establishing that a-village 
ds an estate does not always lie on the tenant. For example, the principle based 
on ouster of the jurisdiction of the civil Court can have no application to a suit 
filed under section 163-A of the Estates Land Act, which maintains the jurisdiction 
of the Civil Courts for that class of cases. The claim of the plaintiff in Kumbham 
Lakshmanna v. Tangirala Venkateswarlu’, was to eject the defendants in possession 
of the lands. Those lands did not lie in an estate. They were minor inams ; but 
the tenants in possession claimed rights of permanent occupancy. After an ela- 
borate review of the case-law, including that which related. to lands in an estate, 
and after pointing out the true scope of the earlier decision in Ne ainapillai Marakayar 

v. Ramanathan. Chettiar*, their Lordships of the Privy Council held that, in a suit by 
a holder of a minor inam to eject the tenants from the holding, the burden was-on 
the plaintiff to make out a right to evict by proving that the grant included both 
the melvaram and the kudivaram interests, or that the tenants or their predecessors 
were let into possession by the inamdar under a terminable lease. At pages 222 to 
224 the scope of the rule laid down in the earlier decision JVainafillai Marakayar 
v. Ramanathan Chettiar^, was examined and the use of the expression ‘ tenant of the , 
lands’ was understood to mean ‘tenant of the lands belonging to the landlord’, that 
is, where the landlord has a right not merely to the melvaram but to tbe land itself 
"At page 226 was the observation : 


* The principle of the burden of proof laid down in ‘Nainapillai Marakayar v. Ramanathan Chettiar* 
when read in the light of the facts.of the case also, does not appear to contravene the rule, that in a 
suit for ejectment the initial burden lies on the plaintiff to prove that he has the title to immediate 
Possession.’ 


The claim of the plaintiff in Suri Reddi V Anot was also for ejectment 
-of the tenants in possession after the expiry of the lease in their favour. Despite 
the: observation at page 529 that the burden was on the defendants to show that the 
grant was a grant of the whole village (that is to prove that it was an estate), the 
final decision, that what had been granted in inam, described as * kandrika *, was 
not a village and did not therefore constitute an estate, turned on.the evaluation 
of the evidence on record. - i 
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- In Neelakantappa v. Raghavendraswami Matam1, Viswanatha Sastri, J., exténded 
-the principle laid down by the Supreme Court in The District Board, Tanjore v. Noor 
Mohamed?, that the burden of proving that the lands granted in inam were com- 
prised in an estate as defined. by section 3 (2) (d) of the Madras Estates Land Act 
was upon the person setting up the'plea, that is the tenants, to a case which was 
referred for adjudication to the civil ‘Court under the provisions of the Land Acqui- 
sition Act. The learned Judge observed at page 749 : | 


** Whether the question arises in a suit for ejectment of a tenant or for recovery of rent from him 

in a civil Court or in a proceeding like the present where the Court has to adjudicate upon and declare 

. the respective rights of landlord and tenant to a fund placed in the custody of the Court, the burden. 

.of proving, in a disputed case, that the lands in question are comprised,in an ‘ estate’ as defined in 

section 3 (2) (d) of the Act (the Madras Estates Land Act) is on the person setting up that plea. ` This 

is clear from the observations of Mahajan, C.J., based on the admission of counsel and of Chandra. 
sekhara Ayyar, J., irrespective of such admission in The District Board, Tanjore v. Noor Mohamed?" 


The decision reported in’ Venkata Rao v. State of Madras?, arosé out of a suit insti- 
‘tuted in a civil Court for a declaration that Rollavaka was not an estate, and tliat 
the provisions of the Rent Reduction Act (Madras Act XXX of 1947) did -not 
‘apply, and that the notification’ issued thereunder was without jurisdiction. 
Umamaheswaram, J., held that in such a case the burden to show that the grant of 
Rollavaka in inam satisfied the statutory definition of an estate lay upon the tenants, 
who asserted that it was an estate. Among the authorities on which the learned. 
Judge relied was the decision of the Supreme Court in The District Board, Tanjore v. 
Noor Mohamed?. ` : 


Rama Rao v. Linga Reddit was the third of the cases decided by the Andhra 
High Court to which we were referred during the arguments before us. Delivering 
- the Judgment of the Division Bench; Satyanarayana Rao, J., elaborately reviewed 
‘the case-law and examined the scope of the decision in The District Board; Tanjore 
v. Noor Mohamed?. It should be remembered that this decision was in appeals 
- preferred to the High Court against decisions in suits instituted in the" civil Courts 
"virtually for deciding the question whether the tenants had permanent rights of 
occupancy and whether the shrotriam village in which those lands lay was: an estate 
within the meaning of section 3 (2) (d) of the Madras Estates Land Act. Satya- 
` narayana Rao, J., referred among other things to the conflict between Narayanaswamt 
- Naidu v. Subramanyam®, and. Ademma v. Satyadhyana Thirtha Swamivaru®, and the need 
-for the Legislature to intervene by adding Explanation (1) to section 3 (2)- (d) of the 
Madras Estates Land Act. At page 98 the learned Judge observed : . 
“The decision of the Supreme Court in The District Board, Tanjore v. Noor Mohamed? in our opinion 
sets the matter at rest by throwing the burden on the tenant who relies upon the Act to establish that 
' the requirements of the section are satisfied. The tenants in this particular case have not been able 
to exclude the possibility of the minor inams having come into existence at a later date under grants 
which might have emanated from the original grantor. Whether a tenant raises the plea that the 
` lands were in an estate and therefore ryoti and the civil Court has no jurisdiction or the tenant relies. 
upon the statute in answer to a suit by the landlord either for an injunction, as in the case before the 
Supreme Court, or even for a declaration as in the present case,the burden of proof would undoubtedly 
“be on the tenant to establish the case which he put forward either to exclude the jurisdiction or to 
- negative the right of the plaintiff. The burden will be on him to show that the grant was either 
a grant of a whole village or a grant of a named village." : Ns 
Whether the burden of proof was correctly cast and whether the principal re- 
:cognised by the Supreme Court in The District Board, Tanjore v. Noor Mohamed?, 
-was correctly applied or extended in each of the three cases decided by the Andhra 
- High Court, to which I have referred above, does not really arise for consideration 
‚in this case. What I should like to emphasise is that in each of those cases? the 
necessity to appeal to the doctrine of burden of proof- arose in proceedings in a civil 
Court.instituted in the normal course, in which the parties to the litigation joined 
issue on the question, whether a given inam village was an estate as defined by sec- 
tion 3 (2) (d) of the Madras Estates Land Act read with Explanation (1) thereto. 
I. (1956) 2 An.W.R. 746 4. (1956) 2 An.W.R. 89. 
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The question, whether the principle applied by the Supreme Court in The District 
Board, Tanjore v. Noor Mohamed!, should beextended to proceedings before the Settle- 
ment Officer under section 9 of the Abolition Act, has, in my opinion, to be answered 
in the negative. As the learned, Chief Justice pointed out in his order of reference, 
an enquiry by a Settlement Officer, whether suo motu or on an application, cannot 
be likened to a suit in a Civil Court. The very nature of the proceedings before the 
Settlement Officer under section 9 of the Abolition Act should suffice to decline to 
extend to them a principle applicable to the determination of a lis in.a Civil Court, 
whether it is based upon the rule that it is for the party who seeks to oust the juris- 
diction of a Civil Court to establish the necessary facts or on the rule, that he who 
asserts a positive fact must prove it. 


No doubt what section 9(1) of the Abolition Act authorises—in fact directs— 
the Settlement Officer to do is “to enquire and determine” whether an inam 
village is an inam estate. Nonetheless, those proceedings, which involve enquiry and 
determination, the normal incidents, of the disposal of a lis in a Civil Court, cannot 
be equated to proceedings in the ordinary Civil Courts of the land, where the rights 
of the parties to those proceedings—lis—are finally determined. The determination 
section 9(1) postulates is not a final determination of the rights of even those persons 
who participated in the enquiry before the Settlement Officer. The learned. 
Advocate-General was, in my opinion, well-founded in his submission, that the deter- 
mination under section 9 of the Abolition Act by the Settlement Officer is at best 
an ad hoc decision, the main if not the sole purpose of which is to enable the Govern- 
ment to decide whether or not it-should issue the notification for which section 3 
of the Abolition Act provides. I have already pointed out that the decision on. 
the question, whether an inam village is an estate as defined by section 3 (2) (d) of 
the Madras Estates Land Act is incidental to the exercise of the statutory jurisdic- 
tion under section 9 (1). of the Abolition Act, to decide whether an inam village is 
‘aninam estate. The determination or decision under section 9 (1) of the Abolition 
Act leaves intact the rights and liabilities inter se the holder of the inam village and 
the tenants in possession of the lands in that village. That such a determination 
is not final even to restrict the rights of the Government under the Rent Reduction 
Act was what was pointed out by a Division Bench of this Court in State of Madras 
v. Kasi Mohamed?, though it was laid down that : 


. it would be most anomalous that the State which had allowed the order of the Appellate 
Tribunal holding that the grant was not of the whole village, and, therefore, it would not be an. 
estate, to become final, should be allowed to make a notification under the Rent Reduction Act on the- 
footing that the grant was of a whole inam village." . 


The purpose of the enquiry and determination for which section 9 (1) of the 
Abolition Act provided is thus limited in its scope. Soisitslegaleffect. The nature: 
of the enquiry is yet another bar to any attempt to equate the proceedings under 
section 9(1) of the Abolition Act to a lisin a Civil Court. No doubt section 9 (1) 
of Abolition Act enables any one with an interest in any land in an inam village 
‘to apply to a Settlement Officer “to enquire and determine ". Then a statutory 
obligation is laid on the Settlement Officer to enquire and determine. The 
statutory mandate is to determine. How it should, be determined in each case 
should obviously depend on the material gathered during the enquiry, either 
material furnished by the parties that participated in the enquiry or material the | 
Settlement Officer was able to gather from the Government records to which he 
had access. It should be further remembered that in those proceedings the Settle- 
ment Officer is not bound by the strict rules governing the admissibility of evidence 
which apply to the determination of a lis in a Civil Court. Despite the statutory” 
jurisdiction “ to enquire and determine ”, the role of the Settlement Officer is really 
that of an investigator, who has to get at all the available material to determine: 
whether an inam village is an inam estate qnd to decide as incidental thereto whether 
‘the inam village is an estate at all. The right to commence proceedings 


e 
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Suo motu in fact it -would bé''ahn- obligation, even if there were no appli- 
cation—and the obligation under section 9(3) to gather and examine even the 
evidence which the parties do not produce stress the- investigation aspect’ of the 
proceedings in marked contrast to a judicial determination in a Civil ‘ Court, 
:subjected to the limitations which the procedural law and the law of evidence impose 
‘on such Courts. The investigation of the Settlement. Officer does lead to'a final 
conclusion, a “^ determination”. It is certainly not.a purposeless investigation. 
But the purpose of the investigation is not so much the determination of the rights 
of the parties that participate-in the enquiry but to enable ‘the Government to 
-exercise its statutory right-under section 3 of the. Abolition Act. Again, it is really 
an obligation, the Government are really bound to notify all inam villages, which 
are inam estates. The Settlement Officer was thus constituted an administrative 
"Tribunal designed for a purpose; no doubt statutory but nonetheless administrative. 
“That the determination by the Settlement Officer was subject toan appeal to a 
“Tribunal quasi-judicial in its.composition, and that the determination of the appeal 
“itself was quasi-judicial in its scope, did not affect the real nature of the proceedings 
before the Settlement Officer, which as I said, were really designed for an adminis- 
‘trative purpose. . 
2? That the inamdar, the t tenants in possession. ‘of the lands, and the Government 
shave a statutory right to participate in the enquiry under section 9 of the Abolition 
‘Act may not be enough to treat the proceedings as a lis, or to treat those entitled 
-to participate in the enquiry as parties to such a dis. The Settlement Officer also 
participates in the enquiry ; he can gather and place on record material evidence, 
‘but that does not make him a party in thé sense of a party to alis.. A right to parti- 
cipate in the enquiry under-section g is not quite the same thing as an obligation 
to do so. There is no statutory obligation to plead—to file statements within the 
"the meaning of section 9 (2)—or to prove—to adduce evidence, oral or documentary, 
as permitted by section 9 (3) of the Abolition Act. If the doctrine of burden of 
proof were to apply, the position should be the same, whether or not the person ' 
Bec to be affected by the decision participated in the preceding enquiry: vam 


What the doctrine of burden of proof implies is that the party to the His on whom 
the burden lies fails, if he does not discharge that burden. That test cannot really 
apply to any of the persons entitled to participate in the enquiry before the Settlement 
"Officer under section 9 of the Abolition Act. Let me take an illustrative example. 
Jn an enquiry commenced suo motu by the Settlement Officer notices are issued under 

‘section 9 (2) of the Abolition Act. But neither the inamdar nor any one claiming 

''tó be a tenant in possession of lands in that-village appears to plead or to offer any 
evidence. That default does not entail any penal consequences. The Settlement 
‘Officer has still to enquire and determine, to exercise the jurisdiction vested in him. 
“That cannot be done by placing any butden of proof on the inamdar or on the tenants 
‘or even on the Government, all of whom are no doubt entitled to participate and 
-offer evidence. If there is no evidence at all to show that the inam village i$ an 
‘estate; the Settlement Officer is bound to decide that it is not an. estate and there- 
"fore not an inam estate.. It is the evidence—or the lack of it—that decide the ques- 
stion and not any burden of proof. ; 


In proceedings under section g of the Abolition Act the “Settlement Officer 
‘may have to decide whether a given inam village was an estate under section 3 (2) 
(d) of the Madras Estates Land Act. When that investigation commenced, whether 
it was undertaken suo motu or on the application of any person, there was no’ initial 
presumption either way before the amending Act of 1956. The law did not impose 
any burden to plead or to prove such a fact on any of those the Abolition Act 
authorised to participate in the enquiry. The jurisdiction of the Settlement Officer 
was to enquire and determine, and to determine with reference to all the materials 
on record, whether the village was an estate, before going into the further question, 
whether it-was an inam estate as defined: by the Abolition Act. He could give him- 
self jurisdiction to decide;the further question only by deciding correctly the juris- 
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adiction issue, whether the village "was an estaté as voded 24 section 3 (2) (@) of 
‘the Madras Estates Land. Act. 


It should, cally be: “needless to- ae the, difference between inferences 
-drawn from the ‘material 6n record and. presimptions ' permitted; by law in the 
.absence of evidence: Either or both help the Court or the Tribunal to reach a 
-conclusion, which is a procéss different from that where the conclusion is forced by 
onus. Lord Dunedin pones out in Robins v. Natonal "Trust Co., Lid. 1, at page 

, 520: DE ; : 

es . But onus as a  deicpiduboa fatis ‘of ds whole case can only arise if the 
“Tribunal finds the evidence pro and con so evenly balanced that it can come to no such conclusion : 
Then the onus will determine the matter. But if the Tribunal, after hearing and weighing the evidence 

comes toa determinate conclusions the onus has nothing to do with it, and neéd not be further 
considered.” ~- 

"How it was put in 2 umb Lakshmanna: v. Tangirala Venkateswarlu?; at page 221 

‘was : 

** When after the entire evidence is adduced, the Tribunal feels it cannot make up its mind as to 
"which of the versions is true, it will hold that the party on whom the burden lies has not discharged 
‘the burden ; but if.it has on the evidence no difficulty-in, arriving at : a definite conclusion, then the 

burden of proof on the pleadings recedes into the background." : ds 


I have said that neither presumptions nor onus can-be the determining factor 
in deciding in proceedings under section 9 of the Abolition Act the question, whether 
‘an inam village was an estate, or in determining as incidental thereto whether the 
‘minor inams in an inam village were granted in point of time before or after the 
grant of the rest of the village but as a village. The Settlement Officer is therefore 
‘limited to the material on record, on Which alone he has to base his inference and 
his ultimate conclusions. i 


In answering in the.negative the question to which I have had to address my- 
.self, whether law imposes any onus on any of the persons entitled to participate in 
the proceedings before the Settlement Officer under section 9 of the Abolition Act 
to establish, for instance, the point of time at which the minor inams in an inam 
village and the rest of the village were granted in inam, what is the quantum of 
material or evidence that will justify a positive conclusion, that the minor inams 
"were granted anterior to the grant of the-rest of the village, cannot arise for con- 
:Sideration at all. That is a matter for the statutory authority to decide, the 
Settlement Officer and the Tribunal as an appellate authority, to be corrected, if 
necessary, in proceedings under Article 226 of the Constitution. But at no stage 
"will onus be the determining factor in deciding at what point of time the respective 
grants were,made. I may however permit myself to indicate that what the 
:Statutory authority, which has to determine the question has to satisfy itself is, whether 
there was any acceptable evidence of reservation.of any further interest for the benefit 
-of the grantor in the inam village after it had been granted in inam asa village. See 
Kadagalla Venkanna v. Indukuri Lakshmipati Raju’, and Janakiramaraju v. Appalaswami4, 
Such a question has to be decided with reference also to the nature of both sets of 
inam grants, what can be termed the major and the minor grants, and it has to be 
‘decided with reference to the material on, record viewed as whole, including the 
probabilities for or against any reservations of interest in the grantor when the major 
‘grant was made. It is not proof beyond all possible doubt that is needed, but a 
“balance of probabilities may well'serve as the basis for the ultimate decision, but 
"that balance of probabilities must be correlated to the material or evidence on record. 
For an instrüctive discussion on the scope of balance of probabilities as contrasted 
"with proof beyond reasonable doubt, sée Normal.v. estende Products, Lid.5. The 
-observations are at pages 257, 261 and. 266. | * 


I have also refrained from examining in délai the scope . of the eae da 
‘(1) to section 3 (2) (d) of the Madras Estates Land Act, because it does not strictly 
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bear on the question of burden of proof. It is true, as Mr. Venkatarama Ayyar 
pointed out, thatin The District Board, Tanjore v. Noor Mohamed, the Supreme Court 
found that the major grant was not of a village as such ; but that did not support. 
his further contention, that the Explanation did not control the scope of the main 
portion of section 3 (2) (d) of the Madras Estates Land Act. Such an argumen 
was repelled by a Division Bench of this Court in Janakiramaraju v.  Appalaswami?. 
At page 778, Subba Rao, J., pointed out that the decision of the Supreme Court in 
The District Board, Tanjore v. Noor Mohamed}, left unaffected the settled law on the 
subject of the interpretation of the world ‘village’ in section 3 (2) (d) of the Madras 

Estates Land Act. I find myself in respectful agreement with these observations.. 


'To sum up this portion of the case, I am of the view, that in proceedings under 
section 9 of the Abolition Act before the Settlement Officer, whether they were ini- 
tiated suo motu or on an application by any person interested, the question whether 
a given inam village was an estate as defined in section 3 (2) (d) of the Madras Estates 
Land Act read with Explanation (1) thereto, and the question, should it arise, 
whether the minor inams in the said village were granted before or after the grant 
of the major inam, where the major grant was of the village as such, have to be 
decided by the Settlement Officer on the material gathered at the enquiry—whether 
such material was placed before him by any of the parties entitled to participate 
in the enquiry or whether it was collected by himself —and not with reference to any 
question of onus, whether the burden be of pleading or of proof. 1 must make 
myself clear at this stage that I am concerned only with the enquiry before the Settle- 
ment Officer which preceded the determination by the Settlement Officer for which 
section 9{1) of the Abolition Act provided: no question of onus arises at that stage. 
I am not concerned with questions, on whom does the burden, if any, lie at the 
stage of the appeal to the Tribunal to establish that the decision of the Settlement. 
Officer is erroneous, independent of the onus of establishing that a given inam village 
was or was not an estate. Nor need I concern myself now with the question, on whom 
does the burden lie in proceedings under Article 226 of the Constitution to show that 
the statutory authorities exercising the statutory jurisdiction vested in them by sec- 
tion 9 of the Abolition Act acted within or in excess of that jurisdiction. 


On the basis of what I have recorded above, I am compelled to state, with 
all respect to the learned Judges, that the view propounded in Ramanathan Chettiar 
v. State of Madras?, “in such a state of paucity of evidence, the cases must be 
decided on the basis of onus of proof", is not correct, and must be overruled. 


The question of burden of proof had to be considered at some length, because 
that was specifically referred to the Full Bench for decision. It should, however, 
be remembered that the question at issue, whether Hosakotta was an inam estate 
was finally determined by Rajagopala Ayyangar, J., without any reference to onus, 
-but on the basis of the evidence on record, primarily the entries in the Inam Fair 
Register. ; . i 


The Tribunal which reversed the decision of the Settlement Officer held that the 
grant to the Devasthanam was not of the village as such It held further the burden 
lay on the tenant to establish that the grant of the minor inams bad been antecedent 
to the inam grant in favour of the Devasthanam, and that they had failed to dis- 
charge that burden. The Tribunal had thus come to the conclusion, that 
Hosakotta was not an estate within the meaning of section 3 (2) (d) of the Madras 
Estates Land Act and Explanation (1) thereto, and was therefore not an inam 
estate. It was the correctness of that decision that was challenged in proceedings 
under Article 226 of the Constitution before Rajagopala Ayyangar, J. 


I have already pointed out that the question, whether Hosakotta was an estate, 
raised a jurisdictional issue, on the correot decision of which depended the statutory 
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jutisdiction vested. in.the Tribunal to. decide whether Hosakotta was:an'inani estate 
as defined by section 2 (7) of the Abolition Act. If Hosakotta was in fact an estate,and- 
the Tribunal came to the wrong conclusion that it was not, it would really be a‘case’ 
of a failure to’ exercise the: ‘jurisdiction : ‘vested in ‘the 'Tribunal. ^ The correctness 
of the decision-of-the Tribunal -on the jurisdictional issue. is open” to: exarhinationi 

in proceedings under Article 226 of the Constitution. Nonetheless the position is; 
that i in Proceedings under Article 226 of the Constitution for the issue of a writ/of- 
certiorari this Court does not act as a Court of appeal, nor does’ it really substitute 
its findings on disputed questions-of fact for those which. the Tribunal is bound to 
record.and to:record correctly. If the Tribunal failed to exercise the jurisdiction: 
vested init, ‘this Court should.set aside the order "by the issue of a-writ of certiorari 
and should in effect at least leave it to the Tribunal to dispose of the: appeal eh 
after arriving at a correct decision on'the'jurisdictional issues. 


Rajagopala Ayyangar, J., held that the Tribunal went wrong in holding that 
the grant to the Devasthanam was not of the village- ‘but was only:of'a specified extent 
of lands in the village of 'Hosakotta: ` ‘No'serious attempt "appears to have been made 
before the learned: Judge tó establish the correctness of the view taken by the Tri” 
‘burial. I see no reason to differ from Rajagopala Ayyangar, J., who held that the 
entries in the Inam Fair Register'were sufficient to establish: that the grant to the 

i Devasthanam was of the- village as suchy =~ (c 


Whether the minor inams' in that village had ‘been granted earlier than the 
inam granted to the Devasthanam was decided by the Tribunal.on the basis of 
burden of proof. The Tribunal was‘clearly in error in arriving at its decision on 
such a basis. The Tribunal was bound to examine the evidence, evaluate it, taking 
into account also the probabilities of the case, and arrive at a correct conclusion, 
free of any incubus of burden'of proof. It is on that basis the order of the Tribunal 
should have been set aside by the issue of a writ of certiorari, the effect of which would 
be that the Tribunal would have to dispose of the appeal afresh. What were the 
relevant considerations to be taken into account and: what were the reasonable in- 
ferences that could possibly be drawn from the entries in thé Inam Fair Register were 
pointed out: by Rajagopala Ayyangar, J., in his judgment. It was thus a case of 
the Tribunal failing to take into account the relevant consideration and taking into 
account the irrelevant consideration of burden of proof in deciding whether or not 
the’ minor inams had been granted anterior to- tlie grant to the Devasthanam. 
Though 'these-aspects this Court was bound to point out, still it is primarily for 
the Tribunal.to decide afresh the disputed questions of fact. As I. said, in proceed- 
ings for the issue of a writ of certiorari this Court does not substitute its findings for 
those of the Tribunal, even if they are shown to be erroneous, I shall therefore 
refrain from examining the correctness of the inferences drawn .by. Rajagopala 
Ayyangar, J., from the entries in the Inam Fair Register.. Whether those are the 
inferences that should in the circumstances of the case be drawn and what conclusion 
those inferences should lead to are, as 1 said, still for the Tribunal to decide. ` 


The order of Rajagopala Ayyangar, J., which: ‘has been appealed against, should 
in my opinion: be modified. While the order directing the issue of.a:writ of certiorari 
setting aside the order of the . Tribunal. should ‘stand, there should be'a further 
‘direction to the Tribunal to hear and. determine the appeal afrésh on -the material 
on record, and also, of course, in the light of the subsequent legislative changes to 
which I have adverted earlier. 


In the circumstances of the case ies wil bé no order as to costs either in the 
Proceedings before Rajagopala Ayyangar, J., or in n the appeal before us. 


Ramachandra Iyer, j.—1 entirely agree 


Ganapatia Pillai, J.—1 have already "Derdsed thé Nodgident just now pronounced 
‘by my learned brother Rajagopalan, J., but with all respect to him Le am unable 


Xo agree with'his conclusions.  - à 
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This appeal has been eled to the Full Bench. by Rajamannar, C.J., and: 
Panchapakesa Ayyar, J., as in their opinion the decision of the appeal involves re- 
consideration of the ruling of a Division Bench of this Court in Ramanathan Chettiar. 
v. State of Madras. That Bench decision followed the Supreme Court decision 
in The District Board, Tanjore v. Noor Mohamed, on the question of burden of proof" 
applicable to enquiries held by Tribunals constituted under section g of the Madras 
Estates (Abolition and Conversion into Ryotwari) Act, 1948, in regard’ to inam 
estates. This Act will be hereinafter referred to as the Abolition Act. The policy. 
underlying this Act is the abolition of the zamindari and certain inam estates for: 
eliminating all intermediaries between the State and the tenant on the land for the 
purpose of rehabilitating the industry of agriculture and indirectly bettering the 
lot of a large body of persons who depend upon agriculture for their living. The. 
settled adopted is the introduction of the ryotwari settlement in the permanently 
settied areas. 


The inam village concerned in this appeal is called Hosakotta. It is situated: 
in Hosur Taluk of Salem District. This village was granted as a sarva inam for the 
support of Varadarajaswami Temple; but neither the date of the grant is known, nor 
is the grant available, This inam village was notified by the Government under 
the Abolition Act on the result of an enquiry commenced suo motu by the Settlement 
Officer, Tiruchirappalli, to determine whether this village was an inam estate or 
not as defined in section 2 (7) of the Abolition Act. The trustee of the temple con- 
tended before the.Settlement Officer that the village was not an inam estate, while 
the tenants of that village supported the opposite contention, viz., that the village 
was an inam estate. The Settlement Officer declared the village to be an inam. 
estate, as defined in section 2(7) of the Abolition Act., Against this decision, the 
trustee of the temple preferred an appeal to the Estates Abolition Tribunal, Vellore, 
which reversed the decision of the Settlement Officer, and upheld the contention 
of the trustee. Against this decision of the Tribunal, a tenant of the village the 
first respondent in the appeal before us preferred W.P. No. 774 of 1954 for the issue 
of a writ of certiorari to quash the order of the Tribunal Rajagopala Ayyangar, J.,. 
who heard this writ petition held that the view of the Tribunal that the village was. 
not an inam estate was clearly erroneous and came to. the conclusion that the 
decision of the Settlement Officer was correct. Thereupon, he quashed the order 
of the Tribunal. When the appeal against this order of Rajagopala-Ayyangar, J., 
came up for hearing before the Bench mentioned above, one of the contentions 
raised was that the decision in Ramanathan Chettiar v. State of Madras}, on the ; point 
of incidence of the rule of onus of proof in enquiries under section 9 of the Abolition. 
Act required reconsideration. The Bench accepted this contention in view of the 
importance.of the question of onus of proof in such enquiries which affect the rights 
of landlords and tenants as well as.of Government. : - 


S. 2 (7) of the ‘Abolition Act defines an inam estate thus :— 


** * Inam estate’ means an estate within the meaning of section 3, clause (2) (d), of the Estates 
Land Act, but does not include an inam village which became an estate by virtue of the Madras. 
Estates Land (Third Amendment) Act of 1936.” 


It will be unnecessary for our present purposes to refer to the definition of an. 
estate in respect of inam villages contained in the Estates Land Act as it stood before 
1936. The.definition with which we are now concerned sia in section 3 (2). 
(d) of the Estates Land Act as amended runs thus :— 


“ Any inam village of which the grant has been made, confirmed or nic by the Govern- 
ment, notwithstanding. that subsequent to the grant, the village has been partitioned among the 
grantees or the successors in title of the grantee or grantees.” 


“ Explanation (1) :—Where a grant as an inam is expressed to be of a named village, the area 
which forms the subject-matter of the grant shall be deemed to be an estate, notwithstanding that it 
did not include certain Jands in the village of that ngme which have already been granted on service 
or other tenure or been reserved for communal půrposes.” 
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. It was.conceded before Rajagopala Ayyangar, J., and also before us that the: 
grant of Hosakotta was of a named village. The difficulty in this case really turns: 
upon the existence of three minor inams within the bounds s of Hosakotta. ` Ther 
Inam Fair Register of the village shows that out of the total ayacut of 255.76 acres,; 
two extents of 69. 95.acres and -22.28 acres were. deducted under the heads. 
* Poramboke* and * Minor Inams ° respectively.. The remaining extent of 163.53. 
acres was confirmed in favour, of Varadarajaswami. Temple by the Inam. 
Commissioner.. The minor inams were three in number : ' (1). confirmed by Title 
Deed No. 1291,—13.65 acres in extent—in favour. of Varadarajaswami "Temple. 
itself; (2) confirmed by Title Deed No. 1292 in favour of limmarayaswami. 
Temple i in Hosakotta of an extent of 4.17.acres, and (3) Dharmadaya Inam in. 
favour of one Krishnappa covering an extent of 4.45 acres. Neither the grants. 
` nor the dates of those grants of minor inams are available. . 


Before discussing what should be the rule of-onus of' proof applicable for- 
determination of the question whether the inam village of Hosakotta is an inam: 
estate as defined in the Abolition Act, I should notice the submission of the learned . 
Advocate-General that, in an enquiry under section g of the Abolition Act, there - 
was no scope for application. ‘of the rule of burden. ofproof. ` ~ 


The first argument.of the learned Advocate-General was that the decision of ` 
theiTribunals constituted under section 9 of the Abolition Act was an ad hoc decision 
to enable the Government to notify the village, and this decision would not affect- 
any rights inter se between the tenant and the landlord of the concerned village or: 
in other words it was not a judicial decision: It is true that a number of decisions . 
of this Court have laid down that the only question-for decision in an enquiry under - 
section 9 within the exclusive jurisdiction of the Settlement Officer and the Tribunal 
is whether the grant constituted both warams or only the melwaram.- The other’: 
question, whether the grant comprised the whole village or-not is admittedly not 
within the exclusive jurisdiction of such Tribunals.- On. this latter point, notwith- . 
standing the decision of the Settlement Officer or the Tribunal, the Civil Courts will: 
still have jurisdiction to decide it. It is unnecessary to cite all the authorities whicl-. 
have laid down -this proposition except Venkatanarasayya v- State of Madras!. In. 
view of this, learned Advocate-General designated the: decision of the Tribunals- 
under section-9 of the Abolition Act as a tentative decision which had none of the- 
attributes of a judicial decision. For our present purposes I need not notice the: 
provisions of Madras Act XXX of 1956 on the presumption relating to inam estates . 
because this case-falls to be decided entirely on thé provisions of the Abolition Act.. 
Merely because on one of the two points arising for decision the Tribunals under- 
section 9 of the Abolition Act are not competent to pronounce a. conclusion which: 
is either. final or. binding upon all parties one cannot conclude that the enquiry. 
before the Settlement Officer is not akin to a judicial one, but resembles an investi- 
gation for administrative purposes. In this connection the language of section 9 (1) 
of the Abolition Act is pertinent: "'... the Settlement Officer may suo motu and. 
shall, on piae inquire and deterinine whether: any inam village, Jee isan’ inam 
estate or not", Italics are mine. ` i jj 


It is common ground that the Tribunals set up. under. section 9 of the. 
Abolition Act are statutory Tribunals falling. under..the first category of the 
Tribunals enunciated in the judgment of Lord Esher; M.R.,in Regina.v. The. 
Commissioners for Special Purposes of -the Income-tax?. In. Reni the powers of 
such Tribunals, Lord Esher, M. R., says :— f 


“ When an inferior Court or Tribunal or body which has to exercise the power of deciding Pee) i 
is first established by Act of Parliament, the Legislature has to consider what powers it will give. that 
‘Tribunal or body. It may in effect say that if a certain state of facts exists and is shown, to such TTri-- 
bunal or body before it proceeds to do certain things, it shall have jurisdiction to do such things but 
not otherwise. There it is hot for them conclusively to decide whether that state of facts exists and 
if they exercise the jurisdiction without its existence what they, do no be questioned and it will be- 
held that i have; acted without jurisdiction." : 


i 
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Accordingly, even though it is not for the Settlement Officer or the Tribunal 
to decide finally whether a certain land is-an inam village, it cannot be doubted 
on the language of section 9 of the Abolition Act that their decision on the question 
whether the grarit of the inam village, comprised both the warams or the melwaram 
alone is a binding decision and they have jurisdiction to decide it. That in my 
opinion would be the true test to find out if the decision rendered under section 9 
is a judicial decision. Indeed, clause (7) of section: 9 of the Abolition Act lays down 
the presumption applicable to the question whether the grant comprised both war- 
ams or the melwaram alone. "This clause enacts that, in the absence of evidence 
to the contrary, the Tribunal shall présume an inam village to be an inam estate. 
Nor can the-obligation cast. upon the Settlement Officer by section 9 (3) to 
examine all such documents in the possession of the Government and having «a 
bearing on the question.for his decision detract from the judicial character of his 
functions. Indeed under our Civil Procedure, Courts also have the power to call 
for relevant evidence suo motu. The fact that this power is made obligatory in 
the case of the Settlement Officer is sufficiently explained by the nature of the inqury 
he has to. make and should not in my ‘opinion obliterate the essentially judicial 
character of it. I am, therefore, unable to agree with the learned Advocate-General 
in his submission that the decision under section 9 is an ad hoc decision and conse- 
quently the enquiry under the provisions of the Abolition Act lies outside the purview 
of the application of the rule of onus of proof. . 


The next contention of the learned Advocate-General was that the rule of 
burden of proof could apply only to proceedings in the natuxe of a lis and he main- 
tained that an enquiry before the Tribunals constituted under section 9 would not 
amount to a lis. The essence of a lis is that there is a proposal on a question to be 
decided by a Tribunal and an opposition to that proposal put forward by another 
party. Bearing this in mind, I agree that the jurisdiction part of the enquiry under 
section 9 may not possibly amount to a lis ; but I fail to see how the remaining 
part of the enquiry resulting in a decision which is binding upon all parties would 
not resemble a lis. Indeed, section 64-A of the Abolition Act introduced by a 
subsequent amendment specifically lays down that the decision of a Tribunal 
or Special Tribunal or of a Judge of a High Court in any proceedings under the 
Abolition Act on any matter falling within its or his jurisdiction shall be binding 
on the parties thereto and any persons claiming under them in any suit or proceeding 
in a Civil Court in so far as such matter. was an issue between the parties to such 
proceeding. This enactment clarifies the position as regards the nature of a deci- 
sion given under section 9 of the Abolition Act on a matter which lay exclusively 
within the jurisdiction of such Tribunal and shows that the Settlement Officer has 
jurisdiction to decide and he has to exercise his powers in a judicial. manner. .. 


Of course, there are no pleadings and no parties to the proceedings under sec- 
tion 9 in the sense of anyone being called a plaintiff or a defendant. This, however, 
"would not, in my opinion, make any difference. Section 9 imposes upon the Settle- 
ment Officer the duty of giving notice of the enquiry to all interested parties and 
calling upon them to file statements of their claims. If it were necessary, these 
‘statements could be equated to pleadings. The Settlement Officer is further bound 
'to give reasonable opportunity to all parties appearing before him to adduce 
-evidence in proof of their respective contentions. -There is no difference in this 
"procedure even when the enquiry is started suo motu by him. Although the issue 
‘which the Settlement Officer has to decide relates to the tenure of the village, his 
decision nevertheless determines the property rights of the ryots and the landlord 
-concerned, The procedure prescribed, the applicability of the rule as to 
presumptionprovided in clause (7) ofsection 9 and the nature of the decision ren- 
„dered by the Settlement Officer all point to the conclusion that the proceeding before 
that Officer, though it may not amount to, in the technical language of the. law, a 
lis, is nonetheless a proceeding which is essentially judicial in character. It 
-follows a fortiori that an appeal from such a proceeding should also partake of the 
-same character. tu 
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Another argument of the learned Advocate-General was that the incidence 
of the burden of proof is usually settled both under our Evidence Act and other 
systems of jurisprudence upon the answer to the question, “ who would fail if no 
evidence were let in ?" and on the principle that the party who asserts a positive, 
fact must prove it (See Taylor on Evidence, Twelth Edition, page 252 ; Phipson on 
Evidence, Seventh Edition, page 30 ; and 15 Halsbury’s Laws of England, Third 
Edition, page 267). Section 102 of the Evidence Act enacts that the burden of 
proof in a suit or proceeding lies on that person who would fail if no evidence at all 
were given on either side. The argument then proceeded thus: the rule as to onus 
of proof might possibly apply to a proceeding started under section 9 either at the 
instance of the landlord or the ryot, but it can never apply to a case where the pro- 
ceeding is started suo motu by the Settlement Officer. In the last mentioned case, 
itwas argued, there was no question of anyone failing or succeeding as the result 
of the finding in the enquiry. These criteria for settling the rule of onus of proof 
have been applied with reference to actions brought in regular Courts wherein one 
party always starts the action either as a prosecutor or as a plaintiff and the other 
party is arrayed as an accused or as a defendant and when a relevant positive fact. 
is asserted by one party and denied by the other. - The absence of any such parties 
to a proceeding under section 9 does not indicate that the Settlement Officer is not 
called upon to decide in a judicial manner questions which impinge upon the 
rights of parties. . 

(The learned Advocate-General lastly contended that it was not incumbent 
upon the Settlement Officer to give a positive decision on the evidence available 
before him, because he argued, that it would be open to the Settlement Officer to. 
hold on the ground of want of evidence that he should drop the proceedings in which, 
event no onus of proof would come in. What a Settlement Officer is called upon in 
the first instance to decide is whether the land in question is or is not a minor inam, 
i.e., whether it constitutes an inam village. As' already mentioned by me, the. 
Settlement Officer must be satisfied on two points before he could hold that an inam 
village is an inam estate. The first is that the grant of the village was either by name 
or as a whole village and therefore the land was, not a minor inam. The 
second is whether jhe grant comprised both the warams or the melwaram alone. 
If the Settlement Officer is satisfied that the land is not a minor inam, but is an, 
inam village a duty is cast upon him by the language of section 9 (1) of the 
Abolition Act to give a judicial finding upon the other question whether the grant 
comprised both warams or not. It follows that the rule of onus of proof should 
then come into play. ` : 

It is not enough to state that part of the duties of the Settlement Officer is to 
gather evidence which is analogous to investigation and therefore the enquiry before 
him would not be a judicial enquiry. A statutory Tribunal which has jurisdiction 
as distinguished from mere power or authority, to give a decision affecting the rights 
of parties, is clothed with a judicial power. 'Of course, the duty of giving a decision 
should also be exercised in a judicial manner before the resulting decision can be 
called a judicial one. I am satisfied, having regard to the procedure prescribed in 
section 9 (1) and other provisions of the Abolition Act already adverted to that the 
Settlement Officer is not entitled to give a decision in any arbitrary manner, but 
is bound to decide only after inviting parties to file statements of their case, after 
giving opportunity to them to adduce evidence, and after evaluating the evidence: 
let in by the parties and also the evidence secured by himself by looking up docu-: 
cuments in the custody of the Government. Where the evidence available to the’ 
Settlement Officer is conclusive one way or the other, hé would have no-need to 
have recourse to the rule of onus of proof. But I-cannot agree that the Settlement 
Officer is not in any eventuality called upon to decide which of the opposing con- 
tentions should be accepted by him as made out by the available evidence. 

In proceedings of a civil nature, the standard of proof necessary for a Tribunal' 
to hold a fact to be established is not the absolute standard required in a criminal. 
proceeding. Where the evidence on both sides is evenly balanced, the balance 
of probabilities must be taken note of. I£the balance of probabilities does no& tilt 
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the scales in favour of one contention, the Tribunal must have recourse necessarily 
to the. rule of burden of proof to decide the issue. The argument, therefore, that 
the Settlement Officer may excuse himself from giving a decision if there is no 
evidence to show that the land in question is an inam village really begs the question. 
It is only in cases where he is satisfied that the land in question is an inam village 
that a necessity for giving a decision which will be binding upon the parties arises. 
In that contingency, despite the absence of parties and pleadings as are known in 
civil proceedings, the Settlement Officer is under a duty to find for one or the other 
of tlie two opposing contentions urged before him and it follows that in discharging 
this duty he should have the aid of onus of proof. I am of opinion, therefore, that 
the Tribunals established under section 9 of the Abolition Act fall under the first 
category of Tribunals described by Lord Esher, M. R., in Regina v. The Commissioners 
Jor Special Purposes of Income-tax+, and that the Settlement Officer has got jurisdic- 
tion to decide whether an inam village is an inam estate, and that such a decision 
must be arrived at in a judicial manner. I therefore hold that, in a proceeding 
before the Settlement Officer under section 9 of the Abolition Act, there is both 
need and scope for application of the rule of onus of proof. : 

The next question for our decision is, what should be this rule of onus of proof ? 
Mr. Vedantachari, the learned counsel for the trustee of the temple, maintained 
that the burden would wholly lie upon the tenant to show that an inam village was 
an inam estate as defined in section 2 (7) of the Abolition Act, viz., it was not enough 
for him merely to show that the grant was of a whole village or of a named village, 
but that he must further show that a minor inam existing within the boundaries 
of the village was granted anterior to the date of the grant of the village. The 
contention of Mr. M.-S. Venkatarama Ayyar, learned counsel for the petitioner 
in the writ petition (one of the tenants of the village) was that once the Settlement 
Officer found that the grant was of a whole village either by name or by boundaries 
without excluding any portion thereof, the mere existence of minor inams within 
the ambit of the village without any proof of their exclusion from the grant of the 
village would not detract from the village being held to be an inam estate. He 
further maintained that if the Settlement Officer was satisfied that the inam village 
had been granted either by name or by boundaries which included the whole 
village, the onus of showing that by reason of the existence of minor inams the village 
fell outside the scope of the definition of an inam estate in the Abolition Act would 
be upon the person contending that the grant of the village excluded the minor inam. 


Before deciding which of these two should be accepted as the correct rule, I 
would briefly refer to the controversy in the judicial decisions upon the conditions 
necessary for entitling an inam village to be called an inam estate to indicate the 
existing law on this point from which alone the correct rule of onus has to be 
deducéd. It would be unneceessary for this purpose to refer to the wealth of case- 
Jaw available on the subject except a few leading cases. Nor need I refer to the 
cases bearing upon the controversy relating to definition of inam village as it existed 
before 1996. : 

Itis common ground that the inam village in this case Hosakotta did not become 
an inam estate by reason of the amendment of the Madras Estates Land Act made 
in 1936. The controversy in the judicial decisions centered round the question, 
what would constitute a whole village ? This expression found in section 3 (2) (d) 
of the Madras Estates Land Act first came up for judicial interpretation in Narayana- 
swami Naidu v. Subramanyam?. There, the Zamindar of Nuzvid made a rent-free 
grant of Venkatapuram Agraharam to one Balavenkateswaraswami, Within 
the ambit of this village there was situated archaka inams, village service inams and 
Dharmadaya inams. It was not clear whether the grant to the temple of the village 
was made first, or the minor inams were granted first. The argument addressed 
to the Bench was that inasmuch as there were minor inams in the village, 
Venkatapuram Agraharam was not a Village. Indealing with this contention, 
Wallis, C.J., and Srinivasa Ayyangar, J., made the following observations :— 
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The definition in sub-section (2), clause (d), was obviously intended to exclude from the defini- 
tion of ‘ Estate what are known as minor inams, namely, particular extents of land in a particular 
village as contrasted with the grant of the whole village by its boundaries. The latter are known 
as ‘ whole inam villages’. The existence of ‘ minor inams’ in whole inam villages is very common 
and if these inam villages do not come within the definition of ‘ estate’ almost all the agraharam, 
shrotriyam and Mokhasa villages will be excluded, This certainly cannot have been the intention 
of the Legislature. These minor inams are generally granted for services to be rendered to the village 
or to the owner and that seems to be the nature of the minor inams in this case. In all the documents 
the temple is described as the owner of the whole village and in these circumstances the burden is 
upon the plaintiff to show that the grant was only of the revenue of a portion of the lands in the village 
and he has not put in evidence the inam register which would have supported his case, if true.” 

This view held the field till 1943 when Ademma v. Satyadhyana Thirtha Swamivaru}, 
took a different view. This Bench decision held that unless every bit of land in 
the village was included in the grant, the grant could not be of the whole village 
and the land granted could not have formed an estate. Suni Reddi v. Agnihotrudu?, 
followed this view. Thereupon the Madras Legislature intervened and added 
Explanation (1) to section 3 (2) (d) by the Madras Estates Land (Amendment) 
Act IL of 1945. The stated purpose of the Amending Act was to restore the well- 
settled view upheld in JVarayanaswami Nayudu v. Subramanyam?, which was disturbed 
by the decision in Ademma v. Satyadhyana Thirtha Swamivaru*. Under the Explanation 
introduced in 1945 when the grant of an inam was expressed to be of a named 
village, it would be an estate, notwithstanding that it did not include certain lands 
in the village which had already been granted on service or other tenure or had 
been reserved for communal purposes. Thus, under tbe definition of an inam 
village as explained by the amendment, a named village would be an inam village 
notwithstanding the pre-existence of certain minor inams within its ambit, After 
the Explanation, the legal position on this matter was thus summed up by Subba 
Rao, J., in Janakiramaraju v. Appalaswami*, with which I am in respectful 
agreement :— 

** Therefore, after the Explanation, the legal position was this : the whole village could be granted 

either by name or by including the entire extent within the boundaries ofa village. In case a named 
viillage was granted, the existence of minor inams in the village before such grant would not make it 
any the less the grant of the whole village. This result would flow not by reading Explanation (1) 
separately from the main part of section 3. (2) (d), but by reason of the fact that Explanation (1) 
declared the correctness of the pre-existing law." ; 
An argument was advanced to the Bench in Janakiramaraju v. Appalaswami*, that 
this view had been upset by the judgment of the Supreme Court in the The District 
Board, Tanjore v. Noor Mohamed5. ‘The Bench did not Accept that argument, which 
was based upon the supposed difference between the content of the grant of a whole 
village referred in section 3 (2) (d) and that referred to in Explanation (1) to 
section 3 (2) (d). In view of the fact that this argument was not pressed before 
us, though advanced before Rajagopala Ayyangar, J., it need not detain me any 
longer. Regard being had to this state of the law as to what constitutes grant of a 
whole inam village and there being no dispute in this case that the grant of 
Hosakotta was that of a named inam village, the only remaining question for our 
consideration is, what is the effect of the existence of the minor inams? Is it to 
be concluded in the light of the evidence in this case and the onus of proof, that 
the three minor inams were granted subsequent to the major grant of that 
village to Varadarajaswami Temple or the minor grants were simultaneous with 
or anterior to the major grant ? 

Mr. Vedantachari strongly relied on the Supreme Court decision in The 
District Board, Tanjore v. Noor Mohamed, and some decisions of this Court and the 
Andhra High Court following it, as laying down that the onus was upon the 
tenant to show that the minor inams were granted anterior to the date of the major 
grant of the village. In the Supreme Court case, the suit was filed in a Civil Court 
by a landlord for an injunction restraining the tenant, the defendant, from dis- 
turbing the plaintiff's possession of a certain land. "The tenant pleaded occupancy 
rights on the ground that the suit lands were comprised in an estate and therefore 
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the civil Court had no jurisdiction to entertain the claim for eviction. On the 
facts, the Supreme Court ruled that the principle that it was for the party pleading 
ouster of a civil Court's jurisdiction to establish his case, governed the onus of proof 
and consequently the onus of showing that the village was an estate lay upon the 
defendant. Indeed section 9, Civil Procedure Code, is the basis for this principle. 
In my opinion, the decision of the Supreme Court really proceeds on the application 
of this principle. As the learned Chief Justice pointed out in his order of reference 
there is no reason to conclude that this principle can have any application to a 
proceeding under section 9 of the Abolition Act. 
Venkatarama Ayyar, J., (as he then was) had to consider this question in W.P 

No. 833 of 1951 (unreported), after the decision of the Supreme Court in The District 
Board, Tanjore v. Noor Mohamed, was rendered. The case before Venkatarama Ayyar, 
J., related to the village of Kakkakottai Settiyendal. The Settlement Officer acting 
under section 9 of the Abolition Act, on a construction of the Inam Fair Register in 
that case, held that the village was an inam estate, because the grant was of a named 
whole village. This decision was affirmed on appeal by the majority of the Tri- 
bunal. The Writ Petition was filed to quash the decision of the Tribunal. The 
grant in question there was made by a Raja to one Tirumala Chari for his subsis- 
tence. The Inam Fair Register referred to a takid of 1760 which was produced 
before the Inam Commissioner. The deed by which the village was granted was 
not ayailable. In the takid of 1760, the inam village was referred to as a hamlet 
of Molumbur. In certain revenue accounts of 1802 and 1803 also, the village 
granted was referred to as Dharmasanam Kakkakottai, hamlet of Molumbur. 
Notwithstanding this description of the village in the takid and the revenue accounts, 
the Tribunal by a majority held that there was no proof that, prior to Fasli, 1211, 
Kakkakottai was a hamlet of Molumbur. On this line of reasoning, the Tribunal 
concluded that it had not been shown that the village of Kakkakottai constituted 
a hamlet of Molumbur or had been carved out of the village of Molumbur at the 
time of the grant. The learned Judge (Venkatarama Ayyar, J.) disagreed with 
this -view. He referred to the Supreme Court decision in The District Board, 
Tanjore v. Noor Mohamed*, on the question of onus of proof. According to the 
definition of an * Inam estate’ in the Estates Land Act prior to the Amending Act 
of 1936, three conditions should be satisfied before an inam village could become 
an inam estate : (1) the grant must be of a whole village; (2) the grant must 
have been of land revenue alone to a person not owning the kudiwaram ; and (3) 
that should have been made, confirmed or recognised by the British Government 
After noticing these conditions and referring to the conflict of judicial opinion on. 
the question of the grant comprising both warams or only the melwaram, the 
learned Judge observed that section 9 (7) of the Abolition Act was enacted to put 
an end to this conflict. But, on the other question, the learned Judge observed 
thus : 


“But, where the question is whether the grant is of a whole village or a part of it, section 9 (7) 
has no application. The burden is therefore in the first instance on the tenant to prove that the 
grant was of the entire village." : 

He concluded by observing that the onus of proof was wrongly thrown on 
the inamdar when the majority of the Tribunal held that he had failed to show that 
Kakkakottai did not constitute a whole village at the time of the grant. Though 
in the case before the learned Judge (Venkatarama Ayyar, J.) there were no minor 
inams to complicate ‘the issue, the observation of the learned Judge quoted above 
in my opinion indicates that the onus of showing that an inam village is a grant of 
a named village or of a whole village is a shifting onus and that there is scope for 
the operation of the rule of onus of proof in proceedings under section 9 of the 
Abolition Act. . 

The argument of Mr. Vedantachari based upon the Supreme. Court judgment 
in The District Board, Tanjore v. Noor Mohamed, which was followed, if I may say so 
with respect without noticing the prineiple upon which that decision was based 
in Ramanathan Chettiar v. State of Madras?, that the burden should lie only upon the 
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party who. contends, that the inam village is an inam estate could not therefore be 
a correct statement. of the rule of onus applicable to proceedings under Section 9 
of the Abolition Act. : to. ; ' 


The next argument of Mr, Vedantachari was that, in any event, thé party 
who desires the application of the Abolition Act to a particular village should under- 
take the burden of establishing facts justifying such application. As a sub-head 
under this argument, he contends that the benefit of the statute (Act XXVI of 1948) 
goes to the ryots alone and therefore the ryots should shoulder the burden of showing 
that the Act applied to a particular village. ` 


Underlying these arguments is the assumption of the existence of full similarity 
between a claim in a civil proceeding and a proceeding under section 9 of the Abo- 
lition Act. "This basis would be incorrect if one remembers that a Settlement Officer 
is empowered to start an enquiry suo motu. That the tenants also can invite the 
Settlement Officer to start an enquiry should, in my opinion, make no difference 
on this matter. This test for determining the burden of proof can therefore have 
no application to proceedings under section 9. The test based upon benefit is 
equally untenable. The proceeding under section g is only devised to give effect 
to the policy underlying the statute, i.«., the Abolition Act. It would be wholly 
beside the point to contend that since the benefit of the Abolition Act goes to 
ryots alone of which I do not.express any opinion they should shoulder the burden 
of establishing that an inam village was an inam estate and that such burden would 
never shift under any circumstances, In a given case, neither the landlord nor 
the tenant may desire an enquiry under section 9 and the Government alone may 
be interested in holding an, enquiry. As already pointed out, even when none 
of the parties desires an enquiry, the Settlement Officer himself can start an enquiry 
on his own initiative. It follows this.ground also cannot be relied on as a decisive 
test to formulate the rule. I am of opinion that the correct rule of onus of. proof 
applicable to a proceeding under section 9 would be the following. To start with 
there is no presumption either way that a particular extent of land is an inam 
village. It is for the tenant to show in the first instance that an inam village was 
granted as a whole village or as a named village as laid down in Fanakiramaraju’s 
Caset. If the tenant discharges that burden, it would then be for the opposite party 
or for the party contending contra to establish that the village in question falls out- 
side the definition contained in section 3 (2) (d) of Madras Estates Land Act either 
by showing that minor inams not comprised in the grant were granted contem- 
poraneously with or subsequent to the grant of the village or by reason of any other 
cause. "The existence of poramboke land in the village is of no account on the ques- 
tion of onus of proof, having regard to the decision of the Full Bench. of this Court 
in Bhavanarayana v. Venkatadu?. 


Applying the rule of onus of proof indicated above, I shall now examine the 
facts of the case before us. While the Settlement Officer held on the evidence avail- 
able, namely, the entries in the Inam Fair Register and the Register of Inams in 
the village, that the village was-an inam éstate as defined in section 2 (7) of the Abo- 
lition Act, the Tribunal differed from this view on the ground that, having regard 
to the rule of onus of proof laid down in The District Board, Tanjore v. Noor Mohamed?, 
the evidence did not establish either that the grant of the village was of whole village 
or that the aréa excluded under the minor inams had already been granted for ser- 
vice or other tenure. ` Neither the title deeds granted by the Inam Commissioner 
for the whole village and the minor inams nor the deed under which the village 
was orginally granted to Varadarajaswami Temple are available. ‘Thus, the entries 
in the Inam Fair Register and Register of Inams in the village constitute the sole 
evidence in the case. . ` i 


Across columns 9 to 15 in the Fair Inam Register is found the statement : “ This 
is a sarva inam village for the support of Devadayam ". Under. column 12, after 
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setting out the fact that no sanad for the grant of the village was forthcoming, 
three takids which mention the grant are noted. The first is a takid dated fasli 
1209 showing that the village was granted for the performance of service to Varada- 
rajaswami in the name of one Stanika Varadappa. The second is a takid of 
January, 1822, issued in conformity with the order of the Collector of Salem, con- 
firming the grant of the village for the service of Varadarajaswami. The third is a 
takid of the Tahsildar dated 5th September, 1822, which purported to follaw the 
takid of the Collector óf Salem, dated January, 1822. I respectfully agree with 
Rajagopala Ayyangar, J., that these entries by themselves are sufficient to show 
that the grant was of a named village so as to satisfy the terms of section 3 (2) (d) 
as they stood before the amendment of 1936. Against this view, the entries in 
columns 4 to 6 purporting to show that the grant to the temple was of a specified 
extent of 163.53 acres, wet and dry lands, taken along with the deductions for the 
three minor inams, were relied upon before Rajagopala Ayyangar, J. Columns 4 to 
6 indicate that the total ayacut was 255.76 acres. From this, an extent of 69.95 
acres is deducted as poramboke. From the resulting balance, another extent of 
22.28 acres is deducted as minor inams. The remaining land is described as 
163.53 acres in extent ‘ Circar’ and; under column 6, the Assessment thereon is 
shown. The grant to Varadarajaswami Temple was free of assessment. 


There being no dispute before us that the grant of Hosakotta was the grant 
of a named inam village, the only remaining question is, ‘‘ What is the effect of the 
existence of the minor inams? ", Is it to be concluded in the light of the 
evidence in the case that these minor inams were granted subsequent to the 
major grant of the village to Varadarajaswami Temple or that these minor 
grants were simultaneous with or anterior to the major grant? 


The first of these minor grants is covered by Title Deed No. 1291 in favour of 
Varadarajaswami Temple, itself. The area granted under this title-deed is 13.65 
acres. It was not seriously pressed before us that this minor inam could have been 
granted subsequent to or simultaneously with the major grant of the village. Such 
a contingency ‘is so remote that we could reject it as almost impossible. There 
can be no doubt, therefore, that this minor inam was granted anterior to the grant 
of the village to the temple under the major grant. We do not know for certain 
who was the grantor of this minor inam ; but we can certainly presume that this 
minor inam did not originate from the Temple of Varadarajaswami. 


The second minor inam covered by Title Deed No. 1292 is in favour of Thim- 
marajaswami Temple in the same village of Hosakotta. The extent granted is 4.17 
acres. This and the other minor grant could be considered together. The third 
was a Dharmadayam grant in favour of one Krishnappa and the extent granted is 
4.45 acres. There could be three possibilities in respect of these two minor inams ; 
(1) they were granted anterior to the major grant of the village to Varadarajaswami 
temple (2) these grants might have been contemporaneous with the major grant 
and (3).these could have been granted subsequent to the major grant. Raja- 
gopala Ayyangar, J., differing from the Tribunal, held that these two minor inams 
should have been granted anterior to the major grant, because it could not be pos- 
tulated in respect of the minor inam in favour of the Varadarajaswami Temple that 
it could have been granted either subsequently or contemporaneously. This reason 
appears to me to be conclusive and I am in respectful agreement with Rajagopala 
Ayyangar, J., in holding that the two other minor inams also should have been 
granted anterior to the major grant of the village. Of course, this conclusion can be 
supported only on the application of the rule as to balance of probabilities. The 
learned Advocate-General contended that such a decision based on probabilities 
would not be permissible if there was no rule of burden of proof applicable to the 
case,’ True, but there being no evidence on the question of date of grant of three 
minor inams, if the rule of onus of proof which on this point which I have indicated 
supra applies the decision must necessarily go in favour of the' contention of the 
tenants. I cannot therefore accept the contention of the learned Advocate-General 
that Rajagopala Ayyangar, J.; should have set aside the order of the Tribunal and 
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sent back the case to the Tribunal for reconsideration. With respect; I agree with 
Rajagopala Ayyangar, J., that the evidence and findings available on record justify 
a conclusion being reached on the question of the age of the minor inams without 
the case being sent back to the Tribunal for reconsideration. f itis established that 
the tribunal was clearly in error in arriving at its decision and the Settlement Officer 
was right in his conclusion I respectfully differ from Rajagopalan, J., when he des- 


cribes the effect of the order of Rajagopala Ayyangar, J., as substituting his findings 
on disputed questions of fact in place of the findings of the Tribunal. The facts 


themselves were not in dispute. The difference.arose only on the inferences to be 
drawn from the facts. When the Tribunal failed to exercise jurisdiction on an 
erroneous view of the rule of onus of proof applicable, this Court has power under 
Article 226 of the Constitution to quash such an order of the Tribunal. I would, 


therefore, dismiss the appeal. i 

The Order of the Court was made by 

Rajagopalan, 7.—In view of the opinion of the majority, the order of the Court 
will be that the order of Rajagopala Ayyangar, J., be modified as follows : 

The order directing the issue of a writ of certiorari will stand, but, there will be 
a further direction to the Tribunal to hear and determine the appeal afresh on the 
material on record, and, also, in the light of the subsequent legislative changes. 


There will be no order as to costs in the proceedings before Rajagopala 
Ayyangar, J., or in the appeal before us. 


R.M. ————. Order modified. 
IN THE HIGH COURT OF JUDICATURE. AT. MADRAS. 
[Special Original Jurisdiction.] 
: PRESENT :—MR. Justice BALAKRISHNA AYYAR. 
Madurai Mills Workers Co-operative Stores Ltd., Rice Mill 


Branch, Sellur, by Secretary P. V: Pandurangam .. Petitioner® 
State of Madras by Secretary, Industries, Labour and Co-ope- . 
ration Department and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), sections 10 arid 25-FFF—Ülosure of an industry before the amend- 
ment—Worker is entitled to compensation—-Glosure or reirenchmeni—Factors to be considered. , : l 

Section 25-FFF of the Industrial Disputes Act inserted by the Amending Act in 1957, conferred 
certain benefits on workers even in cases where an undertaking is closed down. Prior to the amend- 
ment an employer was under no obligation to pay compensation to his employees in cases of complete 
closure of the industry compensation beingmade payable only in cases of retrenchment and improper 
lock-out. In fact, prior to the introduction of section 25-FFF, any dispute arising out ofa closure of an 
undertaking was outside the scope of the Industrial Disputes Act itself. 

Indian Metal and Metallurgical Corporation v. Industrial Tribunal, Madras, (1952) 1 M.L.J. 481, 
referred, ; , 
Hence a reference to the Tribunal of such a dispute under section 10 of the Industrial Dis- 
putes Act will be one without jurisidction. 3 é . 

In order to decide whether a particular action'taken' by the employer is a complete closure or 
only a retrenchment it would be improper to ignore the subsequent developments in the chain of 
events, What apparently began as a’ retrenchment and developed into a lock-out might finally 
terminate in a complete closure. d ZEE ` 

Petition under Article 226 of the Constitution of India, praying that in the 

circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of prohibition prohibiting any enquiry by the 
Industrial Tribunal, Madras, the third respondent herein, in the case registered as 
I.D. No. 71 of 1956 on its file in pursuance of G.O. Ms. No. 3554, dated 3rd August, 
1956, Industries, Labour and Co-operatien Department. NAE : 


M. K. Nambiyar, for Petitioter. - ES E 
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G. Ramanujam, for the Additional Government Pleader (K. Veeraswami), for 
Respondents 1 and 3. í 


A. Ramachandran for Messrs. Row © Reddy and B. Lakshminarayana Reddy, for 
Respondent 2. noc . 


The Court made the following 


Orvrer.—The Madura Mills Workers Co-operative Stores, Limited, was re- 
gistered under the Madras Co-operative Societies Act on 23rd December, 1939. 
With a view to supply rice to its members at as favourable rates as possible the Stores 
obtained a lease of a Rice Mill located in Sellur on 1st July, 1942. The lease was 
for a term of eight years. The Stores was employing 30 men and 42 women workers 
in the ‘Mill. So long as rationing was in force the Mill was apparently working 
at a profit. But after rationing was abolished the.Stores found that there was not 
sufficient work for all these 72 persons in the Mill, The audit reports showed 
that in 1953, the Rice Mill sustained a loss of Rs. 29,644. In 1954, there was again 
a loss of about Rs. 17,500. In 1955, the loss amounted to about Rs. 21,000. The 
Stores thought that the Mill was working at a loss because there were too many 
employees in it. On 16th September, 1955, the Stores. put up a notice stating that 
as there was no stock of paddy it could not give work to all the 72 persons and 
that with effect from rgth September, 1955, employment could: be found only for the 
male workers and that too only for 15 persons atatime. The intention of the Stores 
was to distribute the available work among the male employees by taking fifteen 
persons in rotation per week. On 19th September, 1955, the workers went on a stay- 
in-strike. .The stores had to obtain police assistance to clear the premises of the 
Mills of the workers. The Manager then put up a notice to the following effect: 

* As all the workers forcibly entered into the premises by pushing the watchman and the staff 
and staged an illegal stay-in-strike in the premises in contravention of our notice, dated 16th Septem- 


ber, 1955, it is impossible to work'the Rice Mill. In these circumstances, the Rice Mill remains 
closed." 


Subsequently the. employees of the Stores approached the Labour Officer who 
entered on conciliation proceedings. The Stores took up the position that the matter 
was covered by section 51 of the Madras Co-operative Societies Act and that there- 
fore it was outside the jurisdiction of the Labour Officer. It also contended that 
there was a bona fide closure of the Mill because of the consistent losses that the Stores 
had been incurring in the past.: On the report received from the Labour Officer 
the Government passed an order on grd August, 1956, referring the following 
questions to the Industrial Tribunal, Madras, for’ adjudication : 

* (1) Whether the closure of the Madurai Mills Workers’ Co-operative Stores Ltd., Rice Mill 


Branch, Sellur, was justified and (2) .to what relief the workers affected by. the closure are 
entitled.” ; 


In the meantime on ‘7th November, 1955, the Board'of Directors of the Stores 
passed a resolution in the following terms : op - 2 


“The Board of Directors, after careful consideration of the working of the Sellur Rice Mill for 
the past three years and having examined the remarks of the auditors for the years 1953 and 1954 
and the observations of the Deputy Registrar’s Inspection Notes, dated 25th April, 1954, and also 
having given due weight to the remarks of the Registrar of Co-operative Stores in his letter R.C. No. 
98929 of 1953, S.L., dated roth September, 1953,,0n the recommendation of the Special Officer, Sri S, 
Angniswaran Pillai's letter, dated 18th August, 1953, is of the opinion that it is uneconomical to 
continue to run the Rice Mill and that the present draining away of the finances of the Stores by 
the above Rice Mill to the tune of over Rs. 18,000 per annum should be put a stop immediately in 
the- best interests of the Stores. The Board, therefore, resolves to terminate the lease of the said Rice 
Mill and hand over the building to the owner." . - : 


In pursuance of the order of the Government the Industrial Tribunal, Madras, 
registered the case as I.D. No. 71 of 1956 and issued notice to the Stores to submit 
its statement of the case. The Stores has taken out the present petition for the issue 
of an appropriate writ to quash the order. of the Government referring the matter 
to the Industrial Tribunal. ana ] ? 

. The Secretary of the Madurai General Workers’ Union filed a counter in which 
he sttted that the Mill was in a position to give full work to all the workers employed 
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in the Mill including the 72 whom it sought to retrench. In the affidavit it is further 
stated that the contention of the Stores that the State of Madras has no jurisdiction 
to refer the dispute for adjudication to the Industrial Tribunal and that the 
Industrial Tribunal has no jurisdiction to adjudicate in the matter, are untenable. 
The contention of the Stores that the matter was governed by section 51 of the Madras 
Co-operative Societies Act is unsound. The matter falls only under the Industrial 
Disputes Act and is therefore subject to the jurisdiction of the authorities set up under 
that Act. 


On behalf of Government a counter was filed in which it is stated that Govern- 
ment consulted the Commissioner of Labour who considered that the Union might 
be advised to approach the Registrar of Co-operative Societies for a settlement of the 
dispute. Concurring in this view Government asked the Registrar of Co-operative 
Societies to use his good offices to bring aboutan amicable settlement between 
the parties. The Union was willing to receive compensation in accordance with 
the provisions of the Industrial Disputes Act and drop the issue. The Stores how- 
ever, though willing to make some ex-gratia payment, would not agree to pay com- 
pensation in accordance with the Act. The Stores also declined to give any as- 
surance about the re-employment of the workers when the Mill was re-opened. The 
Union rejected the offer of the Stores and insisted that the issue should be referred 
to adjudication. The Registrar of Co-operative Societies reported that he had 
been unable to bring about an amicable settlement. The Government directed 
the Labour Officer to try conciliation in the matter, but his efforts, also failed. 
After examining the reports of the Labour Officer and the remarks of the Gommis- 
sioner of Labour the Government referred the dispute for adjudication on 3rd 


August, 1956. i 


The Secretary of the Stores filed reply affidavit, paragraph 7 of which runs 
as follows : i i 


“ Finally it should be stated with reference to paragraph 2 of the Government's Counter that 
there was never any idea of re-opening the Mill. ‘The closure was final and the lease had bee 
terminated as per the resolution of the Board of Directors." 7 


. In 1957 the Industrial Disputes Act was amended by the insertion of section 
25-FFF. ‘That section confers certain benefits on workmen who have been in conti- 
nuous service for a year and more even in cases where an undertaking is closed down 
—whatever the reason for the closure. In the present case, the Board of Directors 
of the Stores resolved on 7th November, 1955, to shut down the Mills and hand over 
the premises to the owner. That decision was taken before section 25-FFF was 
placed on the statute book. At that time an employer who closed down his 
undertaking was under no liability to pay compensation to his employees. Gom- 
pensation was payable only where there had been retrenchmens or an improper 
lock-out. Where an employer closed down an undertaking the dispute arising 
out of such closure was held to be outside the scope of the Industrial Disputes Act 
as it then stood. The matter has been clearly explained by a Bench of this Court 
in Indian Metallurgical Corporation v. Industrial Tribunal, Madras!.. In paragraph 11 
it is observed : — 


“ In this case, however, we are concerned with a much narrower question, namely, whether 
an award made by the Industrial Tribunal appointed under the Industrial Disputes Act and 
published by the Government in accordance with the provisions of the Act can direct the manage- 
ment of an industry to continue to carry on any business against their will. If a citizen hasgot a 
right to carry on-business, we think it follows that, he must be at liberty not to carry it on if he 
so chooses. A person can no more be compelled to carry on a business than a person can be com- 
pelled to acquire or hold property ”. 


Then in paragraph 13 it is observed : 


** We hold therefore that the award in so far as it directs the petitioner to continue to carry.on 
the business is void as it is inconsistent with the Constitution." 


“Apart from this constitutional aspect, we are also inclined to hold that the question whether ar 
employer could or could not close down a business permanently or temporarily falls outside the purview of the Indus- 





1. . (1952) 2 M.LJ. 481. ds, tg oic 
62 
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trial Dispute Act. No doubt the term ‘ Industrial dispute’ has been very widely defined in section 2 
(k) of the Act but it appears to be clear to us that the definition of an ** Industrial dispute *’ and 
the Act taken as a whole assume the continued existence of an industry. The Act does deal with 
lock-outs, but Mr. Bashyam conceded that there has been no lock-out in this case, and he made 
the concession rightly. In the case of a lock-out, the industry as such is not closed down even 
temporarily ; only particular workers are refused work. Closing down a business even tempo- 
rarily is distinct and different from a lock-out, just as the discontinuance from service of an 
employee is not the same thing as a strike. While therefore the Industrial Tribunal has got the 
jurisdiction to adjudicate on the question whether a particular lock-out was justified or not ; it 
cannot decide the question whether an employer can close down his business temporarily for an 
indefinite period or permanently, There cannot be dispute strictly so-called between an employer 
and an employee as regards the continuance, of the business itself. This question was completely 
outside the Industrial Disputes Act, and we hold that the reference by the Government was with- 
out jurisdiction and consequently the award was bad.” : 


This statement of the law was approved by the Supreme Court in Pipraich Sugar 
Mills, Lid. v. The Pipraich Sugar Mills Mazdoor Union!. At page 42 it is stated : 

; “ The view therefore expressed in Indian Metal and Metallurgical Corporation v. Industrial Tribunal, 
Madras? and K. N. Padmababha Ayyar v. The State of Madras? ; that the Industrial dispute to which 
the provisions of the Act apply is only one which arises out of an existing industry is clearly correct. 
'Therefore, where the business has been closed and it is either admitted or found that the closure is 
real and bona fide, any dispute arising with reference thereto would, as held in K. N. Padmanabha Ayyar 
v. The State of Madras? ; fall outside the purview of the Industrial Disputes Act. And that will 
a fortiori be so, if a. dispute arises—if one such can be conceived after closure of the business betwee: 


the quondam employer and employees." ' 


Mr. Ramachandran who appeared for the workers contended that in the pre- 
sent case what happened was not a closure at all; it was a case of retrenchment 
in the initial stage and a lock-out at a later stage. He pointed out that on 16th 
September, 1955, a notice had been put up stating that the Stores could continue 
to employ only male workers and that even out of them only fifteen could be em- 
ployed in rotation. At that time what had really happened was that the Stores 
retrenched the other persons. Subsequently a notice was put up on 19th Septem- 
ber, 1955 and that amounted to a declaration of a lock-out. Continuing his argu- 
ments he said that even as the Industrial Disputes Act stood in 1955, the workmen 
who had been retrenched were entitled to compensation. Questions relating to 
all such matters are properly within the jurisdiction of the Industrial Tribunal and 
Government was therefore competent to make the reference it did to that 
. authority. : 

To this argument of Mr. Ramachandran there are various answers. The first 
is that it completely ignores what happened subsequent to September, 1955. On 
yth November, 1955, the Board of Directors of the Stores placed on record their 
view that it was uneconomical to continue the Rice Mill and that it was absolutely 
necessary to stop the drain on the resources of the Stores and decided to close down 
the Mill. It would not be right to ignore this subsequent development in the matter. 
What began as retrenchment developed into what may be called a lock-out and 
finally terminated in a complete closure. An argument that refuses to take note 
of the events which have happened and the most importantevent at that can hardly 
be accepted. The next remark to make is that in the counter filed on behalf of 
the Union the point has not been taken that there had been no closure and that there 
had been only an attempt to retrench and subsequently a lock-out. The allegation 
in paragraph 2 of the counter only amounts to saying that the Mill was in a posi- 
tion tó give full work to all the persons employed and that there was no justifica- 
tion for any retrenchment. This is entirely different from saying that there had 
been no closure of the Mill. : 


Mr. Ramachandran next referred to the decision in Jaya Bharat Tiles Works, 
Samalkot v. State of Madras*. I find it difficult to see how the observations in 
that case really help him since the dispute there arose out of what was definitely 
a case of a lock-out The Management closed on 24th August, 1950 and 
re-opened on 13th December, 1950. What the Court decided was : 
a aS SES SAS A a E EEE A, A RS TA EAER E C E M ERD SZ 

i. 1957 5.C.J. 38. — "3, (1954) 1 L.L.J. 469. 
a. (1952) a M.L.J. 481. : : 4 (1964) 1 L.L.J. 986. 
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“If however, the employer does not want to discontinue the business but only to close down the 
business temporarily then the Industrial-Tribunal could go into the question whether such closure 
was bona fide and for proper reasons or whether it was with the object of victimising the workmen 
and coercing them to accept his own terms’’. 


The present case stands on an entirely different footing. The Board of Directors 
formally resolved to shut down and hand over the premises to the lessor and 
in the counter filed it has not been alleged that there was no genuine intention to 
give effect to that resolution. There is no allegation that it was a' mere ruse to 
avoid payment of compensation. The affidavit filed on behalf of the petitioner 
had made it clear that it was a case of genuine closure. and that has not been 
controverted. 


The matter is really covered by the Bench decision of this Court and by the 
decision of the Supreme Court to which I have referred already. It follows that 
the matter was outside the scope of the Industrial Disputes Act as it stood at the 
relevant time. The Government had therefore no jurisdiction to refer to the Indus-’ 
drial Tribunal the questions they did. Rule nisi made absolute. No costs. 


RM. ——— Rule made absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 


P. Narayana Moopanar .. Petitioner* 
v. t 
R. Viswasa Nadar .. Respondent. 


Madras Indebted Agriculturists’ (Temporary Relief) Ordinance (V of 1953)— Madras Indebted Agricul- 
turists’ (Temporary Relief) Act (V of 1954)—Madras Indebted Agriculiurists (Repayment of Debts) Act (I of 
1955), sections 3 and 8—Scope and effect of—Period of stay-—Computation —Starting point. 

The total period of stay granted under Madras Ordinance V of 1953, Madras Act V of 1954 and 
Madras Act I of 1955, aggregating to a period of one year, six months and twenty six days, which 
is permitted to be excluded, has to be computed from the date on which the suit should have been 
instituted, but for the stay granted under the Ordinance and Acts. oo $ 


Where the period of limitation for a suit expired on 16th December 1953, but the suit could not 
be instituted by reason of the stay granted by the Ordinance and Acts, the suit must be instituted. 
within the period of one year, six months and 26 days from 46th December 1953, that is on or > 
before 12th July, 1955. A suit filed long after that date, that is, on 25th January, 1956, is plainly 
barred by limitation. 


Similarly where the period of limitation for a suit expired on 14th January, 1954, the suit 
would be in time if filed within the period of one year, six months and 26 days, the total period of 
stay that is on or before 10th August, 1955. A suit filed after such date is barred. à ' 

Petition under section 25 of Act VII of 1887 praying the High Court to revise 
the Order of the Court of the District Munsif of Ambasamudram, dated 1st March, 
1956 and made in G. No. 1009 of 1956 in S C. No. . of 1956. n: 


S. Rajagopalan, for petitioner. 
Respondent not represented. 


The Court delivered the following 


Jupcment.—These are two connected Civil Revision Petitions in which the 
same point of law is raised. 


I shall first take up C. R.P. No. 1543 of 1956 which relates to a suit based upon 
a promissory note, dated 16th December, 1950. Ordinarily the time fixed under 
the Limitation Act for filing a suit thereon would expire by 16th December, 1953. 
But on account of the Madras Ordinance V of 1953 and Madras Acts V of 1954; 
and I of 1955 the suit could not be filed before the expiry of four months from the 
commencement of Act I of 1955 which received the assent of the President on 24th 
February, 1955 and was published in the Fort St. George Gazette, Extraordinary, 
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* GRP. Nos. 1543 and 1596 of 1956. 13th May, 1458, 
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on the rst March, 1955. The total period of stay which was granted under the 
said Ordinance and Acts comes to one year, six months and twenty-six days. The 
said stay came to an end by goth June, 1955. The suit was filed on 25th January, 


1956. 
The lower Court came to the conclusion that the suit was barred by limitation. 
Hence this Revision. 


It is argued in this Court that the total period of stay which was granted by 
the said Ordinance and Acts which comes to one year, six months and twenty-six 
days should be computed from rst July, 1955. 


Like the learned District Munsif I am unable to find out any real basis for such 
a preposterous computation. Section 3 of the Act says that no suit for recovery 
of a debt shall be instituted against any agriculturist in any civil Court before the 
expiry of four months from the commencement of this Act. Section 8 says that in 
computing a- period of limitation for a suit for recovery of a debt the time during 
which the institution of the suit was barred under section 3 shall be excluded. In 
this case there was no legal impediment to file a suit on 16th December, 1953, but 
it could not be instituted by reason of the total period of stay which was granted 
under the said Ordinance and Acts till goth June, 1955. This period of one year, 
six months and twenty-six days has got to be excluded in computing the period of 
limitation. In other words the plaintiff can file a suit on the suit promissory note 
within one year, six months and twenty-six days from 16th December, 1953 , viZ., 
on or before 12th July, 1955. But this suit has been filed on 25th January, 1956 
which is plainly barred by limitation. The decision of the lower Court is correct 
and the Revision has got to be dismissed and is hereby dismissed. 

On the same principles C.R.P. No. 1596 of 1956 has got to be dismissed. In 
this case the suit was based on a promissory note, dated 14th January, 1951. Ordi- 
narily the suit should have been filed on 14th January, 1954. But it could only 
be filed after the expiry of the stay under the Ordinance and the Acts on goth June, 
1955. The plaintiff is entitled to exclude in computing the period of limitation 
a period of one year, six months and twenty-six days. In other words, instead of 
filing the suit on or before 14th January, 1954 he could file tht suit on or before 
roth August, 1955. - But he filed the suit actually on 17th January, 1956. There- 
fore this Revision also is dismissed. `, : 


PRN. RIA Petitions dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND Mr. JusricE RAMACHANDRA 

Iver. B ; 

Abdul Kafoor and another `: ' f -.. Appellants* 
v. ` 

Abdul Razack and another ' «+ Respondents. 


© — Mahomedan Law—Release by daughter af her rights to property in favour of her father-—Whether valid— 
Release, if would amount to a family arrangement—Evidence Act (I of 1872), section 115—Estoppel—Transfer 
of Property Act (IV of 1882), section 41— Election— Effect of, on the release. H 
A transfer or renunciation of a contingent right of inheritance is prohibited by Mahomedan 
law itself, even though section 6 (a) of the Transfer of Property Act is not applicable to Mahomedans. 
Asa Beevi v. Karuppan Chetti, (1917) 34 M.L.J. 460 : L.L.R. 41 Mad. 365 (F.B.) followed. 


The release cannot be supported on the ground of it being a mere contract not to claim a share 
when the succession opens. . No distinction can be drawn between a case of actual relinquishment 
of the chance of inheritance and a contract to relinquish it in future. 


Latafat. Hussain v. Hidayat Hussain, (1936) LER. 58 All. 854 differed, 





* L.P. Appeal No. 85 of 1954 and C.M.P. No. 1532 of 1958. 18th April, 1958. 
di ; - (28th Chaitra, 1880—Saka). 
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"The release would not amount to a family arrangement. "There was no title or claim by the 
releasor with regard to the properties. ‘There. was- no arrangement.by which title vested in any 
other person as a result of the arrangement. The property belonged to and was always that of the 
father and the release was nothing more than an invalid disposition of a right of inheritance ,and 
can hardly form the basis for any family arrangement. ~ vy 

Section 115 of the Evidence Act could not estop any person from denying the legal effect of 
a transaction to which he is a party but only the truth of a .thing which he intentionally caused 
the other side to believe. ` p I NE 

The principle of election would preclude a person who with full knowledge of his rights has 
once elected to assent to a transaction voidablé at his instance and has thus elected not to exercise 
his right to avoid it from going back upon it and avoiding it at a later stage. This principle cannot 
obviously apply to a case of renunciation of an expectancy by, a presumptive heir which is void ab 
initio. The doctrine of election cannot be availed of to cure an illegality. The releasor had no 
right to the property when her father was alive and there was no question of her electing, between 


two inconsistent rights. 
There could be no ratification of a void transaction. 
Case-law discussed. ae S E ‘ 
Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice’ Krishnaswami Nayudu in S.A. No. 1407 of 1949 
(A.S. No. 112 of 1948, Sub-Court, Mayuram, O.S. No. 102 of 1948, District Munsif’s 


Court, Mayuram). . e 
S. Thyagaraja Ayyar, for Appellants. 
T. S. Kuppuswami Ayyar, for Respondent. 


The Judgment of the Court was delivered by 

` Ramachandra Iyer, 7.—This appeal is under clause 15 of the Letters Patent against 
the Judgment of Krishnaswami Nayudu, J., in S.A. 1407 of 1949. That arose 
out of a suit filed by the appellants against the respondents for partition and se- 
parate possession of the suit properties. One Vappu Rowther was the owner of 
the properties. He died in 1936. ^ He left behind him a daughter Savuravan Beevi 
through his pre-deceased first wife, his second wife, Zuleka Beevi and a son by her, 
the first respondent to the appeal. Zuleka Beevi died after the succession to the : 
estate of Vappu Rowther opened. Savuravan Beevi died in 1944 leaving behind 
her, her children the appellants as her heirs. The appellants claim that their mother 
was entitled to a share in the properties as an heir'of Vappu Rowther, that on the 
death of their mother they were entitled to the same. e The defence of the first res- 
pondent was that Savuravan Beevi even during the lifetime of Vappu Rowther 
had executed a release Exhibit B-6 on 13th January, 1936 relinquishing all her 
rights of inheritance in the properties of her father Vappu Rowther in consider- 
ation of a payment of Rs. 300. To secure that sum of Rs. 300 and as part of the 
same transaction Vappu Rowther is said to have executed a simple bond, Exhibit 
B-12 on the same date,in favour of his daughter, Savuravan Beevi promising to 
pay her with interest at four Kalams of paddy per cent. per annum. ‘The first res- 
pondent, therefore, pleaded that by virtue of the release and the benefit she obtained 
under Exhibit B-12 the appellants’ mother had surrendered all her rights in the 
estate of her father and that she was also estopped from claiming a share. The first 
respondent further pleaded that he would be entitled to benefit under section 45 
of the Transfer of Property Act. ‘Alternatively he claimed that in case the parti- 
tion were to be granted, hé should' be compensated for improvements effected 
on the property, the debts of the' estate which he discharged and the funeral 
expenses of Vappu Rowther incurred by him. The learned District Munsif- 
negatived the contentions of the first respondent and held that the release was 
invalid and that the appellants would be entitled to a partition and separate pos- 
session of 7/24 sbare'in the properties. He also held that interest paid under 
Exhibit B-6 worked out at slightly more than the legitimate share af income to which 
Savuravan Beevi would be entitled and directed: the defendants to refund a sum 
of Rs. 38-13-0 together with a sum of Rs. 50 which was received towards the prin- > 
cipal of Exhibit B-12. The first respondent filed an appeal to the Sub-Court, 
Mayuram against the preliminary decree for partition granted against him by the 
learned District Munsif, The learned Subordinate Judge agreed with the District. 
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Munsif and held that Exhibit B-6. was not valid, that Savuravan Beevi and her 
sons were not estopped from claiming partition and that the first respondent would 
not be entitled to the benefit of section 43 of the Transfer of Property Act. He 
further held that the appellants should pay their share of improvements effected and 
the debts discharged by the first respondent which the learned Judge assessed at 
Rs. 596-7-3. In the result the preliminary decree for partition was ‘confirmed 
subject to the modification that the appellants should pay a sum of Rs. 685-5-o 
to the first respondent. Against that decree the first respondent filed a second 
appeal to this Court. Krishnaswami Nayudu, J. who heard the appeal held that 
the release deed Exhibit B-6 was invalid and that the appellants would not be 
estopped from claiming partition by reason of section 115 of the Evidence Act. 
'The learned Judge however, held that apart from the rule of estoppel provided 
for in section 115 of the Evidence Act there were other kinds of estoppel under 
which it could be held that a family arrangement was entered into by Savuravan 
Beevi with her father who was benefitted by it and therefore, binding on the parties 
concerned. He, therefore, allowed the appeal and dismissed the suit and directed 
each party to bear their respective costs. The appellants have now filed the above 
appeal against the judgment of Krishnaswami Nayudu, J. 


Before considering the several contentions raised by the learned advocate 
on either side it is necessary to set out the terms of Exhibit B-6. They are as 
follows :— 


“ Deed of release executed on the 13th day of January, 1936 in favour of Vappu Rowther.... 
by Savuravan Beevi Ammal eldest daughter of the said Vappu Rowther. . . . whereas you bave 
me a daughter by your senior wife and a son by name Razack by your junior wife, whereas there is 
due to me an one third share in the properties according to our caste custom and whereas 1 have 
agreed to receive from you a sum of Rs. 300 and to execute a release in respect of my rights over the : 
immovable and movable properties belonging to you, the sum received by me in the matter of 
getting a simple debt bond executed by you is Rs. 300. As this sum of Ks. 300 has been received by 
me in the aforesaid manner I have no right whatever over your immovable and movable-properties. 
Hereafter there will be between us friendly relationship only and not relationship as regards 
money matters. To the said effect is the deed of release executed by me with consent ?'. 


It is not very clear from the document as to whether any future right of inheri- 
tance was at all released, and indeed during the last stages of the argument the 
learned advocate for the respondent contended that the releasor should be deemed 
to havé surrendered her then existing claim to the property. If that were so, the. 
release merely made Vappu’ Rowther's title to the properties perfect and on his 
death Savuravan Beevi would under the law of inheritance be entitled to her legiti- 
mate share. But the contentions on behalf of the first respondent in all the Courts 
have been that Exhibit B-6 amounted to a valid release of her right of contingent 
inheritance to her father’s estate. It is now well settled that, even though section 
6 (a) of the Transfer of Property Act does not apply to Muhammadans, a transfer or 
renunciation of a contingent right of inheritance is prohibited by the Muhammadan 

. Law itself. In Asa Beevi v. Karuppan Chetti! a Bench of three Judges of this Court 
held that the chance of a Muhammadan heir-apparent cannot validly be released. 
The attempt on behalf of the respondent in the Courts below as well as in this Court 
has been to justify Exhibit B-6 on other legal grounds. 


. The first contention on behalf of the first respoondent, which was accepted 
as sound by the learned Judge, was that Exhibit B-6 amounted to a family arrange- 
ment. In the written statement filed by the respondent no specific plea was taken 
that Exhibits B-6 and B-12 amounted to any family atrangement. The only con- 
tention was that it was a release and as a release it was valid to extinguish the relea- 
sor’s rights of future inheritance. Exhibit B-6 was not an arrangement in the sense 
that any other member of the family got a benefit under it. There was neither 
a settlement nor any arrangement by Vappu Rowther as a result of Exhibit B-6. 
He continued as owner and died intestate. Reliance was placed on a decision 
reported in Latafat Hussain v. Hidayat Hussain?. In that case a Mahomedan gentle- 
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man created a wakf under which he appointed his wife as Mutawalli and consti- 
tuted her children as beneficiaries. As part of the-same transaction a deed of 
release was executed by the wife in favour of her husband under which she relin- 
quished her claim to her dower and her contingent right of inheritance in her 
husband's estate. After the death of the settlor the wife filed a suit for partition. 
The learned Judges, while accepting the position that under the Mahomedan 
Law a relinquishment or renunciation of a future right of inheritance was not in 
itself valid so arto bind the maker, in the sense that the estate passed to the person 
in whose favour the relinquishment is made, upheld the release on other grounds. 
A distinction was made by them between relinquishment in the nature of gift or 
transfer of a contingent right, and a mere agreement of contract not to claim the. 
contingent right when the succession opened in future. In the former case they 
held that the relinquishment was void, but in the latter they held that it was valid. 
They further supported the relinquishment on the basis of estoppel and as a family 
arrangement. With all respect, we are unable to agree with the learned judges 
who decided Latafat Hussain v. Hidayat Hussain), that a distinction can be made 
between a case of actual relinquishment of the chance of inheritance and a contract 
to relinquish it in future. In Sri Fagannada Raju v. Sri Rajah Prasada Rao? it has 
been held that a contract for sale of expectancies is void in India under the provi- 
sions of section 6 of the Transfer of Property Act and section 23 of the Indian Con- 
tract Act. Tyabji, J. observed at page 559 :— 

“When property is conveyed in future there is said to be a transfer of property no less than 
when it is conveyed in the present (Section 5 of the Transfer of Property Act): and the Legis- 
lature has provided that the chance of an heir-apparent cannot be a subject of conveyance in present 
or in future. An agreement, therefore, to convey in future such a chance cannot be considered a 
valid contract because it is an agreement to transfer that which the law says is incapable of transfer. 
The “ object ” of such an agreement is of such a nature that if permitted, 1t would defeat the provi- 
sions of section 6 (a) of the Transfer of Property Act and section 23 of the Indian Contract Act. 


peesi It would be defeating the provisions of the Act to hold that though such hopes or expec- 
tations cannot be transferred in present or future, a person may bind himself to bring about the same 
results by giving to the agreement the form of a promise to transfer not'the expectations but the fruits 
of the expectations by saying that what he has purported to do may be described in a different 
language from that which the Legislature has chosen to apply to it for the purpose of condemning it.” 


This decision has’ been approved by their Lordships of the Privy Council ‘in 
Ananda Mohan Roy v. Gour Mohan Mullick”. In view of the above decisions we hold 
that the release cannot be supported on the ground of it being a mere contract 
not to claim-a share when succession opens. ! 

The second ground on which the learned Judges of the Allahabad High Court 
based their decision was that the wakf could be supported on the ground of a family 
arrangement. Krishnaswami Nayudu, J., accepted that view, holding that the 
releasor was bound by a kind of equitable estoppel and could not go behind the 
transaction as it amounted to a family arrangement. A family arrangement has 
been defined in 17 Halsbury’s Laws of England (Simmons Edition) at page 215 as 

- “an arrangement between the members of the same family intended to be generally and 
reasonably for the benefit of the family either by compromising doubtful or disputed rights or pre- 
serving family property or peace and security of the family by avoiding litigation or by saving its 
"honour. . . . . . The agreement may be implied from a long course of dealing ”. 

Judged by that test Exhibit B-6 cannot amount to a family arrangement, as 
there has been no agreement between the members of the family or any arrange- 
ment with regard to the property. The property was left where it was, and the 
existence of an ex facie invalid release like Exhibit B-6 cannot result in any disposi- 
tion of property between the other members of the family. If the first respondent's 
contention is accepted, Exhibit B-6 would only have the result of interfering with 
the lawful succession to property, in that the first respondent and his mother 2lone 
would be enabled to inherit excluding Savuravan Beevi. Such an agreement 
would be clearly invalid. The arrangement, if any, cannot even be considered 
as a testamentary disposition by Vappu Rowther (even within the limits allowed 
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by the Muhammadan Law) for there is no such disposition by him. No family 
arrangement can be inferred by the subsequent conduct of Savuravan Beevi and 
her children collecting the interest on Exhibit B-12, as such conduct was referable 
to Exhibit B-6 especially as it is not the case of the first respondent that there was 
any arrangement between Savuravan Beevi or her heirs and himself after the suces- 
sion to his father’s estate opened. 


The release could not be claimed as a compromise of doubtful claim or disputed 
rights. Admittedly Savuravan Beevi had no rights in the property of her father 
on the date of Exhibit B-6. The learned advocate for the respondent relied on the 
decision reported in Dasodia v. Gaya Prasad, in support of his contention that for a 
bona fide dispute, a doubtful claim or settlement on the basis of an antecedent title 
is not absolutely essential in all family arrangements. The arrangement in that 
case was by way of partition between two daughters who inherited the estate of 
their father and also a son of a predeceased daughter who had no title then to the 
property being only a reversioner. On the facts of that case there could be no 
difficulty in coming to the conclusion that such an arrangement was valid, but the 
question that was referred to the learned Judges was whether it was essential for the 
establishment of a valid family arrangement that it should be made in contemplation 
‘of a doubtful claim or an actual dispute or controversy with regard to a doubtful 
claim between the parties to the family arrangement. The learned Judges held 
that in case of settlement of family disputes and partition it was not necessary that 
there should exist a doubtful claim : existence of consideration would be enough. 
That decision was based on the well known principle that, while co-heirs effect a 
partition between themselves, it was open to them in order to avoid family friction to 
give some property to a relation though such a relation may have no right. The 
heirs have a right to the property and there would be nothing objectionable in their 
disposing of their property. That would essentially be an arrangement between the 
heirs. In 17 Halsbury’s Laws of England, page 217, this principle is stated thus : 

“ Agreement for division of family property by way of compromise of a family quarrel or 
litigation about a disputed or lost will or even to prevent family friction where there is no question 


as to devolution of property, nor any disputed right there being some consideration for the arrange- 
ments other than love and affection”. 


Those considerations cannot apply to this case, where there was neither a 
partition nor. arrangement between the heirs of a person after succession opened. 
The other cases relied on, on behalf of the respondent are cases which illustrate the 
well known proposition, that the validity of a family arrangement does not depend 
on the existence of an actual dispute. In Rai Kumar Singh v. Abhai Kumar Singh?, it 
was held that avoidance of a family dispute and not the existence of it is a ground 
which would validate a family arrangement. In Jatra Pahan v. Ambika jit? the 
principle of the decision in Dasodia v. Gaya Prasad? was accepted, and it was held 
that the existence of a family dispute is not essential to validate a family arrange- 
ment. The law on the subject has been stated in Mullah's Transfer of Property 
Act, 4th edition, page 55 in the following terms : 

“Compromise and family arrangements do not operate as transfers of the reversionary interest 

but as stated by the Judicial Committee in Rani Meeva Kuwar v. Rani Hulas Kuwar* are based on the 
assumption that there was an antecedent title of some kind in the parties and the agreement 
acknowledges and defines what that title is’ 
In Ramayya v. Lakshmayya? it was “held that an arrangement in settlement of 
certain disputes by which a widow of a deceased Hindu recognised the title of the 
donee of her husband’s properties from her mother-in-law cannot amount to a 
valid family arrangement so as to bind the reversion as the donee had no antecedent 
title of his own apart from the invalid alienations by the mother-in-law. This 
question has recently been considered by the Supreme Court in Sako Madho Das v. 
Pandit Mukund Rai*. At page ro, Bose, J., observed as follows : 
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“It is well settléd that a’ compromise:or family arrangement is based on the assumption that 
there is an antecedent title of some sort in.the‘parties and the agreement acknowledges and defines 
what that title is, each party relinquishing all to property other than that falling to his share 
and recognising the right of others'as they had previously asserted 'it'to the portions allotted to them 
respectively. ‘That explains why no conveyance is required in these cases to pass the title from the 
one in whom it resides to the person receiving it under’ the family arrangement. It is assumed that 
the title claimed by‘the. person receiving the property under the arrangement has always resided in 
him-or her so far as the property falling to his or her share is ‘concerned and therefore, no conveyance 
is necessary "* 

Judged by this test Exhibits B-6 and B-12 canhot constitute any boni arrange- 
ment. There was no title or claim by Savuravan Beevi with regard to the pro- 
perties. "There was no arrangement by which title.vested in any other person as a 
result of the arrangement. The property belonged.to and was always that of 
Vappu Rowther, and the release was nothing more than an invalid disposition of a 
right of inheritance and can hardly form. the basis for any family arrangement. 
The next ground of the decision in Latafat Hussain v. Hidayat Hussain! was estoppel. 
Tn this connection reference may be made to the decision in Asa Beevi v. Karuppan 
Chetty*. That was an appeal under clause 15 of the Letters Patent against the 
judgment of Sadasiva Iyer, J.,who differed from Spencer, J. That decision is 
reported in Asa Beevi v. Karuppan Cheity*. Although the learned Judges in Asa 
Beevi v. Karuppan Chetty® affirmed the decision of Sadasiva Iyer, J., they did not 
themselves consider the question of | estoppel. Sadasiva Iyer, J., held that section 115 
of the Evidence Act could not estop any person from denying the legal effect of a 
transaction to which he is a party but only the truth of a thing which he intentionally 
caused the other party to believe. ‘* The thing ” did not refer to the legal validity | 
of an agreement to relinquish a spes sucessionis when it actuated nor to an intention 
which has to come into existence in the future, for example’ when: the succession 
opened. ‘‘ The intentional misleading under the section refers to ‘the present 
` existence of a right or a fact and not a future metaphysical possibility.” ` 


The view of Sadasiva Iyer, J., receives support from the principle of the decisions 
in Fagannada Raju v. . Sri Roja Prasada Rao* and Ananda Mokar Roy v. Gour Po 
Mullick*. 


The learned advocate for the resporident next relied on a decision repórted i in 
Kanhai Lal v. Brij Lal* in support of the position that the reversioner can be estopped 
in regard to ‘his future claim.’ A widow became entitled to her husband’s estate. 
Her title to the property was disputed by a person claiming to be her adopted son 
and two other widows in the family. The matter was compromised as a result of 
which one share was taken by the widow, another by her daughter and the third 
and the fourth by two other widows of the family. The adopted son was not allotted 
any share in the property. The widow subsequently relinquished her share in 
favour of the adopted son and he got benefit of the same. The Privy Council 
held that the adopted son, though he was not allotted any share in the family pro- 
perty, obtained the share allotted to his adoptive mother and he.was, therefore, 
precluded from claiming: as reversioner by his having been a party to the com- 
promise. The principle of this decision has been accepted in cases regarding 
election or estoppel by a reversioner to which reference.will be made presently. 


Krishnaswami Nayudu, J., ` accepted the décision of Sadasiva Iyer, J., in Asa 
Beevi v. Karuppan Chetty? in that ‘theré could be no estoppel under section 115 of the 
Indian Evidence Act. But the learned Judge held that there was an equitable 
estoppel which would prevent Savuravan Beevi from repudiating the family arrange- 
ment. We have already held that there could have been no family arrangement 
in the circumstances of the case... If there Was an arrangement the' binding nature 
of it was by virtue of the arrangement itself and not by any rule of estoppel. In 
-Caspers on Estoppel at page 71 (Article 61) it is statéd: - ' 
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^ It has been said in most cases in which the doctrine in Pickard v. Sears 1, has been applied, the 
representation is such as to amount to the contract or licence of the party making it." , 


When the contract itself is invalid there can be estoppel. 


Learned counsel for the respondent then tried to support the judgment of 
Krishnaswami Nayudu, J.,on the ground that Savuravan Beevi and her heirs should 
be deemed to be precluded from claiming any interest in the properties of Vappu 
Rowther by reason of the doctrine of election. In support of this contention he 
invited our attention to the decision of theSupreme Court in Sahu Madho Das v. 
Mukund Rai®, That case arose out of a suit by a reversioner, that is the daughter's 
son of a Hindu gentleman. The widow came into possession of the property after 
the death of the male owner. She made an oral arrangement in which her three 
daughters were given certain shares in the property absolutely, and her grandson 
the plaintiff was also given someproperties. The plaintiff accepted the gift in his 
favour by the widow. A question arose whether hewas bound by the arrangement 
having regard to the fact that he accepted the gift. On the facts of that case their 
Lordships held that the plaintiff had assented to the arrangement. Bose, J., observed 
at page 12: ; 


** The principle we are applying is not estoppel. It is the rule underlying many branches of the 
law which precludes a person who with full knowledge of his rights has once elected to assent to a 
transaction voidable at his instance and has thus elected not to exercise his right to avoid it from going 
back on that and avoiding it at a later stage." ec 


The learned Judge relied on the decision in Rangaswami Gounder v. Nachiappa 
Gounder?. ‘This rule is based on the principle, that a Hindu widow's alienation is 
good till it is avoided by the reversioner, and if the reversioner precluded himself 
from avoiding it by election, the alienation was valid. This principle cannot 
refer obviously to a caseof renunciation of an expectancy by a presumptive Maho- 

_madan heir which is void ab initio. 


In Sulaiman Sahib v. Meera Beevi* it was held in a case similar to the present 
thattherenunciation by a Muhammadan presumptive heir before the inheritance 
opened was invalid and could not be justified as a family arrangement or on the 
basis of estoppel or election. It is well setttled that the doctrine of election would 
‘not be available to cure an illegality. Vide Mullah's Transfer of Property Act, 4th 
edition, at page 158. Savuravan Beevi had no right to Vappu Rowther's property 
so long as he was alive and there was, therefore, no question of her electing between 
two inconsistent rights. A plea ofa bar of the plaintiff's right by reason of election 
is essentially a plea in fact (vide 14 Halsbury's Laws of England, 3rd edition, page 596) 
and as the respondent laid no basis for it by letting in the necessary evidence, the 
plea could not be sustained. 


The next contention on behalf of the respondent was that the release “ though 
void was not so void as to be incapable of ratification ". In this connection learned 
advocate for the respondent referred to the fact, that Savuravan Beevi and her 
' sons accepted Exhibit B-12 even after the death of Vappu Rowther and proceeded 
to collect 12 kalams of paddy allowed under it during the subsequent years. Both 
the Courts below, however, have refused to draw any inference that they did so 
in confirmation of Exhibit B-6. Even assuming that it was so, it is rather difficult 
.to accept the contention that a void transaction could be ratified. For this position 
learned counsel relied on the decision in Subramanian Chettiar v. Sankara Velayudhan 
Chettiar ®, which related to an ante adoption agreement entered into by the natural 
and adoptive fathers of a person. By virtue of the power reserved in the ante 
adoption agreement the adoptive father executed two wills in favour of certain 
beneficiaries. ‘The adopted son after attaining majority affirmed the dispositions. 


1. (1837) 6 A. & E. 469. LL.R. 42 Mad. 523 (P.C.). 
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The learned Judges came to-the conclusion that the adopted son had ratified the 
whole of the arrangement under which he himself became an adoptive son and that 
the dispositions by the adoptive father were binding on him. 


The case reported in Adimoola Padayachi v. Kasi Ammal? was next relied on. 
That was a case of division between two nearest reversioners of the properties of a 
Hindu during the lifetime of the widow. One of the two reversioners surviving 
the widow, contrary to the arrangement, tried to get at the entire properties. It was 
held that all parties acted on the footing that the reversion had opened even on the 
date of the arrangement, and that the reversioners when they divided the proper- 
ties did not divide a mere spes successionis and, therefore, thesurvivingreversioner was 
estopped from claiming the entire properties. The decision in Anant Rai v. Bagavan 
Rai? was then referred to show that a quondam minor who contracted a debt during 
his minority paid off the debt on his attaining majority but later sought to get back 
the money voluntarily paid was not allowed to do so. The decision in Gregson v. 
Uday Aditya Deb? and Roy v. Thakur Ram Jiwan Singh* were cited. In Gregson v. 
Uday Aditya Deb? therewas a fresh agreement after the disability had ceased, 
which had the effect of completing the document. The decision in ‘Roy v. 
Thakur Ram Jiwan Singh* inso far as it held that a void agreement could 
be ratified wase not accepted as good law in Maganlal v. Ramanlal’. We 
cannot agree with the contention of the learned advocate for the respondent, that | 
Exhibit B-6 could be validated by subsequent ratification. Learned counsel also 
relied on the provisions of section 43 of the Transfer of Property Act. It is, however, 
conceded that on the date of Exhibit B-6 neither Savuravan Beevi nor her father 
were conscious of the illegality of Exhibit B-6. There was no representation by her 
on which the father was misled or even acted.; Under the circumstances it is un- 
necessary to consider the decision in fumma Masjid, Mercara v. Devaiah® which was 
cited for the respondent. 


The last contention of the learried advocate for the respondent was that the 
conduct of Savuravan Beevi after the death of her father, Vappu Rowther, amounted 
to a fresh arrangement between her and the other heirs. In support of this con- 
tention there was'an.application C.M.P. No. 1532 of 1958 for the amendment 
of the written statement of the first defendant. To a question from the Bench 
learned counsel frankly conceded that it was not the.case of his client that any 
fresh arrangement wasentered into after the death of Vappu Rowther. He claimed 
that there was no such arrangement in fact but that it should be inferred in law. 
It is rather difficult to accept this contention. There can be no implication in 
law when in point of fact such an arrangement has admittedly not been entered 
into. The conduct of Savuravan Beevi and her heirs, if at all, is referable only to 
Exhibit B-6 and not to any other arrangement. There is, therefore, no substance 
in this contention either. : 


The result is that this appeal is allowed and the decree of the lower appellate 
Court restored but in the circumstances of the case we make no order as to costs. 
C.M.P. No. 1532 of 1958 is dismissed. MP 


V.S. ` Appeal allowed and C. M.P. dismissed, 
1. (1943) 2 M.L.J. 178. B 4. (7995) LL.R. 33 Cal. 363. 
2. A.LR. 1940 All. 12. ` ` 5. A.LR. 1943 Bom. 362. 
3 (1889) LLR. 17 Cal. 223. ` 6. (1953) I M.L.J. 388, ° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. JUSTICE BALAKRISHNA AYYAR. 


N. V. N. Nagappa Chettiar and others .. Petitioners* ` 


v. 
The Income-tax Officer, Pudukottai .. Respondent. 


Income-tax Act (XI of 1922), section 18-A—Scope— Failure to pay advance tax— Would. entail charging 
of interest under sub-sections (6) and (8) —Section 35—Omission to charge interest—Rectification. 


Under section 18-A an assessee has (1) to submit his estimate of the tax payable by him and (2) 
to pay the tax. Ifhe knowingly furnishes a false estimate then clause (a) of sub-section (9) provides for 
a penalty. But there are other matters connected with the submission of the estimate of the tax. 
Though the estimate may not be one which the assessee knew or had reason to believe to be untrue it 
may be entirely wrong owing to the careless or haphazard manner in which itis prepared. Again no 
estimate may be submitted. Sub-clause (5) of sub-section (9) provides for these categories of cases in 
respect of assessees old or new. So far as the liability to pay interest is concerned, that is separately 
provided for. "When no tax has been paid sub-section (8) would apply, where only part of the tax has 
been paid the sub-section (6) would apply. 


The provisions of section 18-A would therefore show that failure to pay advance tax would entail 
charging of interest and not penalty. . 


The interest that the assessee has to pay finally depends upon and is related to the amount of tax 
when it is finally assessed and determined that he should pay. It is not correct to say that the interest 
levied on an assessee falls outside, the scope of the assessment. The word “ assessment”? is used in 
different senses in different places of the Act. i 


Under sub-section (8) of section 18-A there is a statutory duty caston the Income-tax Officer to 
add interest where no advance payment of tax has been made. The Officer has no discretion in the 
matter. He is bound to charge interest. When he has omitted to do so that omission is a mistake 
apparent from the record and can be rectified under section 35 of the Act. 


The description of interest chargeable under sub-sections (6) and (8) as penal may not be appro- 
priate since there is no element of penalty. The interest charged under the sub-section is an impost 
in thesame way as income-tax is an impost. > ` 


r 


Case-law discussed. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavits filed therewith the High Court will be pleased 
to issue writs of certiorari ‚calling for the records relating to the orders of the 
Respondent in G. I. No. 54/n 1951-52, dated 27th March, 1956, G.I. No. 151-k/ 
1951-52, dated 28th March, 1956, G.I. No. 80/c 1951-52, dated 28th March, 1956, 
and G.I. No. 63-k 1951-52, dated 26th March, 1956, levying penal interest of 
Rs. 8,196-12-0, Rs. 9,756-13-0, Rs. 6,542-13-0 and Rs. 2,935-13-0 respectively, 
under section 35 read with section 18-A (8) of the Indian Income-tax Act and quash 
the orders made therein. m ' 


K. Srinivasan and D. S. Meenakshisundaram, for Petitioners. 
C. S. Rama Rao Sahib, Special Counsel for Income-tax, on behalfof the Respondent. 


The Court made the following 


Orver.—In all these cases the facts are similar and the question for determi- 
‘nation is the same. 


The assessees are residents of the former State of Pudukottai. That State 
merged in the taxable territories on rst April, 1949. Some time in 1952, the Income- 
tax Officer, Pudukottai, completed the assessment on the petitioners and served 
the prescribed notices on them. On 2nd March, 1956, the Income-tax Officer 
issued notices to the assessees under section 35 of the Income-tax Act mentioning 
therein that the interest chargeable on the assessees under section 18-A (8) of the 
Act had not been included in their assessment and inviting their objections to the 
inclusion of such interest in their assessments. The petitioners. made their repre- 
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sentations to the Income-tax Officer, but he overruled their objections and purport- 
ing to act under section 35 and section 18-A (8) of the Act, he included in the assess- 
ments of the petitioners interest at six per cent.,per annum for the relevant period. 
He also issued notices of demand under section 29 of the Act making the. amounts 
payable by 31st March, 1956. i : 

t 


The contention of the petitioners is that the levy of interest or the tax to which 
they had been assessed is illegal and that the Income-tax Officer had no jurisdiction 
to make the levy. They have come to this Court for the issue of an appropriate 
writ to quash the'order of the Income-tax Officer requiring them to pay interest. 


I shall first summarise the contentions: of Mr. Srinivasan, the learned advocate 
for the petitioners. The petitioners had ‘not been previously assessed to income- 
tax and so, they are new assessees within the meaning of section 18-A (3). The 
sub-section requires a new assessee to do two things : it requires him to send to the 
Income-tax Officer an estimate of the tax payable by him on that part of his income 
to which section 18 does not apply. Mark, he is required to submit not a return 
of his income, but an estimate of the tax payable by-him. The second thing which 
the new assessee is required to do is to pay the amount of the estimated tax on the 
dates specified in sub-section (1). If the new assessee fails to submit an estimate, 
then no interest*can be levied on the amount of the tax to which he is subsequently 
assessed. All that the Income-tax Officer can do is to levy a penalty under section 
18-A (g). This penalty may amount.to one and..a half times the amount of the 
tax. Under section 35 of the Act the Income-tax Officer may rectify only a mistake 
apparent from the record of the assessment. He cannot possibly say that the 
omission to impose a penalty is a mistake apparent from the record because it is 
a matter of discretion. The Income-tax Officer is not under aduty to levy penalty. 
Depending upon. the circumstances of the case, hemay or may not levy any penalty. 


Further, as already stated, the power conferred on the Income-tax Officer 
under section 35 is only a power to rectify a mistake apparent from the record of the 
assessment. The interest on thé amount.of the tax which has not been paid in 
advance and which the assessee is required’ to pay by the statute is not a part of the 
assessment. If it were a part of the ‘assessment there would be a right of appeal 
under section 30 of the Act. ` But it has beén held that no appeal lies from the 
levy of interest on the amount of the tax that has not been paid in advance. Vide 
Commissioner of Income-tax v. Fagdishprasad Ramnath!. The second paragraph of the 
head-note of the case reads as follows :— °  — '* í i 

** An assessee is not entitled to a right of appeal merely against an order of the Income-tax Officer 
imposing penal interest under section 18-A (8) of the Income-tax Act, for failure to pay advance 
income-tax." mS EMO PME B : EE 

Mr. Srinivasan also referred to Boddu Seetharamaswamy v. Commissioner of Income- 
tax? to reinforce his contention that the levy of interest is not part of the process of 
assessment. On page 160 it is stated : : i E 

“The imposition of penal interest mentioned in section 18-A (6)-is not a part of the process of 


- assessment of the income of the assessee. Penal interest is imposed only to compel an assessee not to 
under-estimate his income during the current year. A special procedure is prescribed for imposing 
- * i. t 
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35. Vide Commissioner of Income-tax, Madras v. O. PM. M. SM. ST. Sevugan!, Mis- 
takes to discover which complicated processes of investigation and argument are 
required are outside the scope of section 35 of the Act. 


Besides Rule 11 (i) of the Merged States (Taxation Concessions) Order, 1949, 
runs: : 
“ The provisions of section 18-A of the Indian Income-tax Act regarding the advance payment 


of tax shall not be applied in the year ending on the 31st day of March, 1950, in respect of any income 
accruing or arising in a merged State unless the State Law contains a provision corresponding thereto." 


The Income-tax Officer might well have thought that that rule applied to the 
assessee we are now concerned with. ‘And if he did so the present cases would be 
cases in which the Income-tax Officer deliberately refrained from levying interest 
and what has been deliberately abstained from cannot be treated as an error appa- , 
rent from the record within the meaning of section 35. 


In order to find out how far this reasoning is sound it is necessary to examine 
some of the other provisions of the Income-tax Act. Section 18 provides for pay- 
ment of income-tax by deduction at the source in respect of salaries and interest on 
securities. Section 18-A applies to incomes not covered by section 18 and repre- 
sents, an attempt to implement a policy or method which is popularly described 
as “ pay as you earn", Subject to certain restrictions, sub-sectign (1) of section 
18-A empowers the Income-tax Officer to require an assess€e to pay income-tax in 
advance in four quarterly instalments., For this purpose his income, subject again 
to certain qualifications, is assumed to be what it was in the year immediately pre- 
ceding. The rates of income-tax applicable would be those in force in the year in 
which the tax is required to be paid. Under sub-section (2) an assessee who is 
required to make payments under sub-section (1) is permitted to submit his own 
estimate of the tax payable by him. In that case he need pay only the instalments 
that would: accord with his estimate. He is also given leave to revise his estimate. 
Now, if this estimate turns out to be lessthan 80 per cent. of the tax finally deter-. 
mined to be payable by the assessee then sub-section (6) requires him to pay simple 
interest at the rate of six per cent. perannum on the difference between the amount 
he has paid and the amount which itisfinally determined that he was liable to pay. 
There is one qualification on this which is not of present moment. It may happen 
that an assessee furnishes an estimate which he knew or had reason to believe to be 
untrue. In that case sub-section (9) (a) comes into operation and the assessee is 
deemed to have deliberately furnished inaccurate particulars with the result that 
the provisions of section 28 are attracted. Under section 28 the Income-tax 
Officer may in such cases impose a penalty of one and a half times the amount of 
the tax which the assessee would have avoided if his return had been accepted as 
correct. Sub-section (6) of section 28 gives a certain measure Of protection to the 
assessee in so far as it directs that the Income-tax Officer shall not impose any penalty 
under section 28 without the previous approval of the Inspecting Assistant Commis- 
sioner. All these provisions are in respect of persons who may be described to be 
old assessees. o 

Sub-section (3) of section 18-A applies to persons who may be described as new 
assessees, that is to say, persons who werenot previously assessed to income-tax. ` 
Such persons are required to sendto the Income-tax Officer an estimate of the tax 
payable by them on that part of their income which falls outside the scope of section 
18. And then they are required to pay that tax in appropriate instalments. Sub- 
section (1) indicates what those instalments are. It goes without saying that just 
like old assessees; new assessees may also send false estimates. When that happens 
clause (a) of sub-section (9) of section 18-A will apply, and.the new assessees too will 
beliabletohavea penaltyimposed.on them in the same manner as in the case of old 
assessees. .- Justlikeold assesseesthe new assessees may also under-estimate the tax they 
are liable to pay: When that happens sub-section (6) of section 18-A will apply 
to them in the same manner as it applies to old assessees. An assessee, whether 
an old assessee or a new assessee, may make no payment of the tax at all. To such 
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cases sub-section (8) of section 18-A will apply. That sub-section requires that 
Income-tax Officer, when he finds that no payment of the tax has been made, to add 
interest in the manner laid down by sub-section (6). 


A new assessee might fail to submit an estimate of the tax payable by him. 
In that case clause (b) of sub-section (9) of section 18-A will apply, and that in turn 
would attract the appropriate provisions of section 28 and expose the assessee to a 
penalty of one and a half times the tax. 

As I see it one part of the fallacy in the reasoning of Mr. Srinivasan is this. 
His reasoning proceeds on this basis. Sub-section (3) of section 18-A requires a 
new assessee (1) to send an estimate of the tax payable by him and (2) to pay the 
amount of the tax in instalments. Clause (a) of sub-section (9) covers cases where 
the assessee has furnished an estimate which he knew or had reason to believe to be 
untrue. Clause (5) of sub-section (9) provides for cases where the assessee has with- 
out reasonable cause failed to comply with the provisions of sub-section (3). Since 
part of the provisions of sub-section (3) has been provided for in clause (a), clause 
(b) must deal with the residue which would include the failure to pay tax. There- 
fore, if an assessee fails to pay advance tax the only risk he runs is that of a penalty 
of one and a half times the amount of the tax being imposed on him. 


That is not*the correct way to read the provisions of this section. As I said 
before, that section imposes two burdens on an assessee, (1) to submit his estimate 
of the tax payable by him and (2) to pay the tax. If he knowingly furnishes a false 
estimate then clause (a) of sub-section (9) provides for a penalty. But there are 
other matters connected with the submission of the estimate of tax. Though 
the estimate may not be one which tlíe assessee knew or had reason to believe 
to be untrue, it may be entirely wrong owing to the careless or haphazard manner 
in which it is prepared. Again, no estimate may be submitted. Sub-clause (6) 
of sub-section (9)' provides for these categories of cases in respect of assessees old or 
new. So far as the liability to pay interest is concerned, that is separately provided 
for. Sub-section (6) provides for cases where there has been an under-estimate 
of the amount of tax payable and sub-section- (8) provides for cases where there 
has been no payment of tax at all. So far as what we may call offences in connec- 
tion with estimate$ are concerned they are provided for by sub section (9). The 
liability to pay interest owing to the omission to pay tax is separately provided for 
by sub-sections (6) and (8). When no tax has been paid, the sub-section (8) would 
apply, where only part of the tax has been paid the sub-section (6) would apply. 


A careful study of the provisions of section 18-A will therefore show that the 
contention of Mr. Srinivasan that for failure to pay advance tax a penalty can 
be levied is not correct. All that can be done in such a case is to charge interest. 
I hope I shall be in order if at this stagé I make one observation. In some text- 
books and in some decisions interest chargeable under sub-sections (6) and (8) is 
described as penal interest. I do not know how that phrase got into the dialect 
of the Income-tax Law. So far as I can see there is no element of penalty either 
in sub-section (6) or in sub-section (8). "The interest charged under those sub- 
sections is an impost in the same way as income-tax is an impost; 


Nor am I able tc agree with the view of Mr. Srinivasan that the interest levied 
on an assessee falls outside the scope of the assessment. The interest that the assessee 
has to pay finally depends upon and is related to the amount of the tax which it is 
finally assessed and determined that he should pay. If his estimate and the final 
figure assessed by the Income-tax Officer are equal, or if the assessee’s estimate 
is short by only twenty per cent. then he pays no interest. In other cases of under- 
payment he is liable to pay interest unless it can be attributed to variation in the 
rates of income-tax. 


To say that because an assessee has nowight of appeal from an order charging 
him interest, therefore, interest is not part of the assessment is not correct. Though 
no appeals is provided for from an order charging interest on the assessee, this can 
be questioned by an appeal against the amount in which the tax is assessed, and, 
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if that appeal succeeds and the tax charged on the assessee is reduced the interest 
payable by him is also fro tanto reduced. 


In Commissioner of Income-tax v. Fagdishprasad Ramnath! the following observa- 

tions appear: . ; à 

“ This right (right of appeal) would permit the assessee to escape wholly or partially from the 
consequences of penal interest. Again it would be open to the assessee to urge before the appellate 
authority that the income upon which the quantum of interest wa$ charged should be reduced and 
if such quantum was reduced then again the penal interest would also be reduced, because the whole 
object of the third proviso to section 18-A, sub-section (6) is to bring about automatic revision in 
the rate of interest. Therefore the scheme of the Act is that penal interest must follow the regular 
assessment ; the appeal: would be against the regular assessment and in the regular assessment it 
should be open to the assessee to take all points which may legitimately not only reduce the taxable 
income or the tax to be paid or with regard to the proper head under which the income should fall 
but also reduce the quantum of penal interest and the legislature having provided for this in the 
regular appeal iteself did not think it necessary that a separate right of appeal should be given to the 
assessee to appeal against the quantum. of penal interest." * 

The argument of Mr. Srinivasan that the “ record ” of the assessment, means 
only those papers in which the final taxable income of the assessee is determined 
and the tax due thereon computed fails to take note of the fact that the word * assess- 
ment’ is used in different senses in different places of the Act. | 


The Privy Council has explained in Commissioner of Income-tax Bombay and Aden 
v. Khemchand Ramdas? as follows :— 

** One of the peculiarities of most Income-tax Acts is that the word ‘assessment’ is used as meaning 
sometimes the computation of income, sometimes the determination of the amount of tax payable 


and sometimes the whole procedure laid down in the Act for imposing liability upon the tax-payer. 
The Indian Income-tax Act is no exception in this respect." : 


The contention of Mr. Srinivasan that the error which can be rectified under 
section 35 must be something obvious and must not be something to ascertain 
which.a prolonged investigation particularly an investigation of a controversial 
nature, is involved, is correct. But then, it is not confined to mistakes which are 
clerical or arithmetical in character. — . ; BUR. re ar ed 

'"Under sub-section (8) of section 18-A there is a statutory duty cast on the 
Income-tax Officer to add interest where no advance payment of tax has been made. 
The Income-tax Officer has no-diséretion in the matter. He is bound to charge 
interest. And I have no difficulty in holding that when he has omitted to do so, 
that omission'is a mistake apparent from the record.- I find-that a similar view 
was taken in Meka Venkatappiah v. Additional Income-tax- Officer?. 


UMS 0 7s ice S i Writ petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice RAMASWAMI. 
Aravan Servai ] - 3 .. Petitioner? 
U. 


Kamugan Servai and others .. Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955) as amended by Act (XIV of 1956)—Proceedings 
in both the Civil and Revenue Courts—Givil Procedure Code (V of 1908), section 10—Applicability of the principles 
under to such proceedings —Procedure. Á 

If there are pending proceedings in a civil Court where a prima facie decision has been given that 
the relationship of landlord and cultivating tenant does not exist and the opposite party rushes to 
the Revenue Court in order to obtain a decision to the contrary, the Revenue Divisional Officer shall 
not proceed with the matter but should await the decision of the civil Court. ‘The moment the civil 
Court finds that the relationship of landlord and cultivating tenant exists it should transfer the pro- 
ceedings. The moment it is found that such a relationship does not exist the Revenue Divisional 
Officer must respect the finding of the civil Court and dismiss the application before himself. 


In the same way, if there are pending proceedings before the Revenue Divisional Officer and 
the opposite party runs to the civil Court, the civil Court should await the decision whether the 
relationship of landlord and tenant exists and, if the answer is in the affirmative and the remedy asked 
for before it are those which can be granted by the Revenue Divisional Officer the civil Court will 
not proceed with the suit. On the other hand if the Revenue Divisional Officer finds that the rela- 
tionship of landlor d tenant does not exist or that the reliefs asked for before him are not those 
which can be granted by him it will be open to the civil Court to proceed. 

Both the Courts are subordinate to the High Court and they will be governed by the salutary 
principles contained in section 10 of the Code of Civil Procedure. i 

Petitions under section 6-B of the Madras Act XXV of 1955 as amended by 
Act XIV of 1956 read with section 115 of Act V of 1908 praying the High Court 
to revise the Order of the revenue Court of Tiruchirappalli, dated 28th December, 
1957 and made in R.A. No. 23 of 1957. P 

K. S. Desikan, for Petitioner in C.R.P. No. 190 of 1958. 

K. Raman, for Petitioner in C.R.P. No. 241 of 1958 and for Respondent in 
C.R.P. No. 190 of 1958. : i 

K. V. Sankaran, for 1st Respondent in C.R.P. Nos. 190 and 241 of 1958. 

The Court delivered the following . ; 

JupewENT.—lhe Civil Revision Petition (C.R.P. No. 190 of 1958) has been 
filed against the order made by the learned Revenue Divisional Officer, Tiruchirap- 
palli in R.A. No. 23 of 1957. j * 

R.A. No. 23 of 1957 Was an application by Kamugan Servai against 
Aravan Servai and Ramaswami Reddiar for restoration of possession of lands under 
section 4 (5) of the Madras Cultivating Tenants Protection Act (XXV of 1955) as 
amended by Madras Act XIV of 1956. : I 


This application has been allowed and restoration ordered in respect 
of items 1 and 3 after the existing Samba Crops on them are harvested and the 
application has been dismissed in respect of item 2. 

Items x and 2 belong ‘to Aravan Servai and item 3 to Ramaswami 
Reddiar. This Civil Revision Petition has been filed by Aravan Servai in regard 
to item I. 

, On the foot that one Sevugan Servai was a cultivating tenant for this 
land under Aravan Servai and that Kamugan Servai was interfering with the posses- 
sion and enjoyment of the suit properties by Sevugan Servai, O.S. No. 470 of 1956 
was filed in the Court of the District Munsif of Kulitalai by Sevugan Servai for a 
permanent injunction against Kamugan Servai, on 13th August, 1956. On the 
same day, in T.A. No. 1107 of 1956 in O.S. No. 470 of 1956, District Munsif's Court, 
Kulitalai, an application was made for a temporary injunction. On 25th August, 
1956, a counter was filed by Kamugan Servai disputing the claims of Sevugan 
Servai. On 5th September, 1956, a temporary injunction was granted against 
Kamugan Servai. 7 


- 
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Thereupon Kamugan Servai appeared before the Revenue: Divisional 
Officer, and, filed a petition on 3oth November, 1956, under section 4 (5) of Act 
XXV of 1955 giving the date of eviction as May, 1956, for restoration and possession 
and which was numbered as R.A. No. 23 of 1957. On goth January, 1956 the land- 
lord Aravan Servai filed a counter specifically pointing out that the District Munsif 
has-granted him an injunction in O.S. No. 470 of 1956. On 28th December, 1957, 
restoration was ordered by the Revenue Divisional Officer finding that this Kamugan 
Servai was a cultivating tenant. i 


On 24th February, 1958, O.S. No. 470 of 1956 was decided in the District 
Munsif's Court of Turaiyur, numbered as O.S: No. 493 of 1957. The suit was 
decreed.’ Issue (2) there was whether the plaintiff was in possession on the date 
of suit, and; Issue (1) was whether the defendant was a cultivating tenant and 
whether the suit was barred under Act. XXV of 1955. The finding on issue (1) 
was that the defendant Kamugan Servai was not a cultivating tenant.and that the 
suit was not barred under Act XXV of 1956. ‘The finding on issue (2) was that 
the plaintiff was in possession on the date of suit and that he was entitled to an 
injunction as prayed for. ?. 3 jr f DT ] 
- The present Civil Revision : Petition has been filed -against the decision 
of the learned Revenue Divisional Officer directing restoration. e 


The relevant. provisions 'of Madras Act I of 1955, Act XXV of 1955 and 
Act XIV of 1956 are as follows : ; : - 


Section 6 of the Act XXV of 1955 runs as follows : 


“No civil Court shall, except to the extent specified in section 3 (3), have jurisdiction in respect 
of any matter which the Revenue Divisional Officer is empowered by or under this Act to determine 
and no injunction shall be granted by any Court in respect of any action taken or to be taken in 
pursuance of any power conferred by or under this Act." — > i - 


Section 6-A of Act XIV. of 1956 provides for -transfer of certain suits to the 
Revenue Divisional Officer by civil Courts: ca Mt. - 


* If in any suit before any Court for possession of, or injunction in relation to, any land, it is 
proved by affidavit or otherwise that the defendant is, a cultivating tenant entitled to the benefits of 
this Act,the Court shall not proceed with the trial of the suit, but shall transfer 1t to the Revenue Divi- 
sional Officer who shall'thereupon deal with and dispose ofit as though it were an application under 
this Áct and all the provisions of this Act shall apply to'such an application and the applicant. j 


Both these provisions are naturally governed by section 10, Civil Procedure Code, 
which states, © -= > 2t Pu us 1 . 

“ No Court shall proceed with thé trial of any suit in which the matter in issue is also directly 
and substantially in issue in a previously instituted suit between the same parties, or between parties 
under whom they or any of them claim litigating under the same title where such suit is pending in 
the same or any other Court in India having jurisdiction to grant the relief claimed, or in any Court 
beyond the limits of India established or continued by the Central Government and having like juris- 


diction, or before the Supreme Court." - . 


That both the Civil.and Revenue Courts are subordinate to the High 
Court is provided by the Civil Procedure Code as well as by section 6-B of Act- 
XIV of 1956.: ne 007 i DEDE 


To sum up, under section 9, Civil Procedure Code, civil Courts have 
jurisdiction to try all suits of a civil nature excepting suits of which their cognizance ' 
is either expressly or impliedly barred: Surajnarain v.. Jamal); Jagannatha v.. Kutumba 
raydu? ; State of Bombay v. Adamjee? and Valli v. Corporation of Madras*. But even in 
such cases civil Courts have jurisdiction to examine into cases where the provisions - 
of the statute have not been complied with or the tribunal has not acted in confor- 
mity with the fundamental principles of Judicial Procedure: Secretary of State v. Mask 
& Company® ; Noor, Muhammad v. Sulaiman®. Ordinarily,suits for possession, in-. 

. junction, for ejéctment or arrears of rent, will be filed in the civil Courts. But, by 





1 ALR. 1946 Pat. 385. : - 4r d 
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virtue of these special Acts, a class of civil suits has been withdrawn from the purview 
of civil Courts in specified circumstances. 


The jurisdiction of the Revenue Divisional Officer is dependent upon 
two factors, viz., that the relationship of landlord and cultivating tenant must exist 
between the parties coming before him and it must be for one of those reliefs specified 
in the Act. 


In regard to the first condition it will of course be open to the Revenue 
Divisional Officer in case the relationship is denied to go into the question to decide 
that he has got jurisdiction, viz., whether the relationship of landlord and cultivating 
tenant exists in the particular circumstances of the case. If the answer is in the 
affirmative he can proceed with the application. If the answer is in the negative 
he has got to dismiss the application. 


This does not mean- that in cases where the relationship of landlord 
and cultivating tenant is alleged not to exist it is not open to a landlord or the land- 
lord’s lessee to go to the civil Court in the first instance for one or more reliefs which 
the civil Court can give. The civil Court has got jurisdiction’ to enquire into the 
matter unless it is found. that ‘the relatioaship of landlord. and cultivating tenant 
exists and the relief asked for is one which the Revenue Divisional Officer is empower- 
ed to give. In such a case it is provided for under section 6-A of Act XXV of 1955 
as amended by Act XIV of 1956 for the transfer of certain suits from the Civil 
Courts to the Revenue Courts established under the Act. 


It has been recently held by Balakrishna Ayyar, J., in Kuppuswami v. 
Subramaniaswami Devasthanam!, that 


“ Having regard to the scheme of the Act and the language of the section before a civil Court can 
transfer a proceeding under section 6-A of the Act, it must be satisfied that the tenant is not only a 
cultivating tenant as defined by the Act ; he should also be entitled to some henefit or other under 
the Act. If both these conditions are not satisfied, no question of any transfer under section 6-A 
ofthe Act will arise. It may be that in coming to a conclusion whether a suit has to be transferred or 
not the civil Court may have to determine certain questions which are exclusively within the jurisdic- 
tion of the Revenue Courts under the Act. But this cannot affect the interpretation of the specific 
words of the section, viz», “ cultivating tenants entitled to the benefits of the Act.” 


“Quaere : Whether in view of the expression ‘benefits of the Act’ used in the plural, it is necessary 
that the tenant should be entitled to all the benefits of the Act befoge he could seek a transfer under 
section 6-A.” 


In fact, subject to the bar contained in section 6 of the Act an aggrieved land-: 
lord can even sue for arrears of rent as pointed out by me in Narasimha Chettiar v. 
Muthuswami Gounder and others (Journal section of 71 L.W. 26)? which reads : 


“Subject to the bar contained in section 6 of the Madras Act XXV of 1955 aggrieved landlords 
can file suits for arrears of rent, and subject, however, to the following limitations, A suit can be filed 
for arrears of rent not covered by the provisions of Madras Act XXV of 1955. "Thus, for instance, 
in the case of a registered lease, suits can be filed for recovery of arrears of rent for a maximum period 
of six years and which cannot be the case under the Act. In regard to the lease years covered by 
the Act and iw regard to which deposit of arrears had been directed’ and has not been complied 
with, under the Act the remedy of the landlord is only to get the tenant evicted. With regard to 
the arrears of rent itself not deposited, the landlord can file a suit in the civil Court for recovery of 
such arrears and on obtaining a decree he can execute itin the manner provided by the Code of 
Civil Procedure. S 


A Receiver under Order 40, rule 1, Civil Porcedure Code, can exercise all the powers except 
that of dispossessing a cultivating tenant. It will be open to him, for instance, in the management 
of the estate for which he is appointed Receiver by Court on behalf of both parties and which property 
he holds in custodia legis, to get that cultivating tenant attorn to him in as much as he has stepped in 
to the shoes of the landlord for the time being. But he cannot dispossess him in contravention of the 
provisions of Madras Act XXV of 1955 and if he has to evict that cultivating tenant in pursuance of 
his management of the estate, he must do so only under the provisions of that Act. 


If the cultivating tenant refuses to attorn to the Receiver, denying the title of the landlord, the 
cultivating tenant would cease to be a cultivating tenaht and cannot invoke the protection of the 
Revenue Divisional Officer”  ' 

SSS MCCC ME ELEC MCCC LL QE M LC C MC CM E E E 
I. | (1958) 1 M.LJ. 208. 2 Since reported in full (1958) 2 M.LJ. 216, 
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It will thus be open to the civil Court to go into the question for instance whether 
there has been a voluntary surrender by the renant terminating his character as a 
cultivating tenant as laid down in Chinmayanandaswamigal and others v. Sinangi Konar 
amd others*, Kuppammal v. Vellingiri? and Sellathammal v. M. Ganesan?. 


It is obvious under section ro, Civil Procedure Code, that the civil Courts and 
the Revenue Courts are not rivals trying to obtain custom. On the other hand, the 
comity of Courts will be observed by both of them. If there are pending proceedings 
in a civil Court where a prima facie decision has been given that the relationship of 
landlord and cultivating tenant does not exist and the opposite party rushes to the 
Revenue Court in order to obtain a decision to the contrary, the Revenue Divisional 
Officer will hold his hand and await the decision of the civil Court. The moment 
the civil Court finds that the relationship of landlord and cultivating tenant exists 
it will transfer the proceedings. The moment it is found that the relationship 
of landlord and tenant does not exist the Revenue Divisional Officer must rest at 
the finding of the civil Court and dismiss the application before himself. In the 
same way, if there are pending proceeding before the Revenue Divisional Officer 
and the opposite party runs to the civil Court, a civil Court will stay its hands and 
await the decision whether the relationship of landlord and cultivating tenant 
exists, and, if the answer is in the affirmative and the remedies agked for before it 
are those which can be granted by the Revenue Divisional Officer the civil Court 

will not proceed with the suit. On the other hand, if the Revenue Divisional Officer 
finds that the relationship of landlord and tenant does not exist or that the reliefs 
asked for before him are not those which can be granted by him it will be 
open to the civil Court to proceed. In other words, each must respect the juris- 
diction of the other, and, as I have said, both these Courts are subordinate to the 
High Court and are not rivals going out and securing the highways and bye-ways 
touting as it were for custom. On the other hand both will be governed by the 
saltutary principles laid down in section 10, Civil Procedure Code. 

Bearing these principles in mind, if we examine the facts of this case we will 
find that the Revenue Divisional Officer was not justified in proceeding with the 
application, and, what is more, he might well have abstained from the several obser- 
vations he has made in his order. The order of the Revenue' Divisional Officer 
is set aside and the Civil Revision Petition is allowed, in the circumstances, 
without costs. . 

C. R. P. No. 241 of 1958.— This Revision is based on identical facts as C.R.P. 
No: 190 of 1958 but is in regard to O.S. No.-471 of 1956, District Munsif Court, 
Kulitalai,in which the tenant is the same, though the landlord is different. 
The same order as in C.R.P. No. 190 of 1958 is made, viz., that the order of the 
Revenue Divisional Officer is set aside and this Civil Revision Petition is allowed 
in the circumstances without costs. 


V.S.. — Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JusricE RAMACHANDRA IYER. 
Hajee Abdul Sather Sait -- .. Phlitioner* 


v. 
C. Srinivasan and another .. Respondents. 


Madras Buildings (Lease and Rent Conrrol) Act (XXV of 1949), section 7 (2)—Wilful dean ni 
paid by cheque— Cheque dishonoured — When. wilful default. 


It is the duty ofa tenant to pay the rentin cash. Butitisopen to the landlord to accept a cheque 


from the tenant as a conditional payment. Where the cheque paid by the tenant is dishonoured there 


tr go LW. (Fournal) 87. W. P. No, 699 of ia 1957) 1 M.L.J. 29 
1956: "The case is fully reported in (1957) 1 M.L.J. 3. W. (Journal) 119. *. R.P. No. 890 of 


165. 1987." 
3. 70 L.W. (Journal) i1 : The case is fully - 
.* €.R.P. No. 1906 of 1955. 73 .4th August, 1958.. 
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is clearly a default and it is not open to the tenant to contend that the cheque would have been 
honoured if the landlord had presented it earlier to the bank for encashment. When a tenant 
commits a default in payment of rent and issues a cheque knowing that it would not be honoured, it 
cannot be anything but wilful default. 

Petition under section 115 of Act V of 1908 and under section 12-B of Act XXV 
of 1949 praying the High Courtto revise the Order of the Small Causes Court, 
Madras, dated 23rd August, 1955 and made in H.R.A. No. 63 of 1955 (H.R.C, 
No. 4914 of 1954, Court of the Rent Controller at Madras.) 


T. S. Raghavachariar and T. V. Ramanathan, for Petitioner. 
C. Govindaraja Ayyangar, C. Sampath and N. Nagaraja Rao, for Respondent. 


The Court delivered the following 

Juvement.—This Revision is against the order in H.R.A. No. 63 of 1955 on 
the file of the Court of Small Causes at Madras. The landlord is the petitioner. 
He filed an application to the Rent Controller for eviction of the tenant who is 
the respondent to this Civil Revision Petition. His complaint was that there has 
been a wilful default in the payment of rent for the month of October, 1954. It is 
admitted that rent was not paid within the time stipulated under the agreement. 
Thereupon the landlord gave notice calling upon the tenant to pay the rent on 8th 
October, 1954. “Thereafter a cheque was handed over to the landlord re-presenting 
the rent due. But that cheque was dishonoured. The landlord again re-presented 
the cheque. Then also it was dishonoured. Having no other alternative he filed 
an application for eviction of the tenant for wilful default in the payment of the 
rent. After the notice of the application reached the tenant he sent the rent for the 
month of October, 1954. The Rent Controller held that under the circumstances 
there was a wilful default in the payment of rent and granted eviction as prayed for. 

An appeal was taken by the tenant to the Appellate Authority who held, that 
there has been no wilful default in the payment of rent. 

The landlord has come to this Court in revision. I am unable to agree with 
the Appellate Tribunal. The learned advocate for the respondent, Mr. C. Govinda- 
raja Ayyangar, supports the Judgment of the Appellate Tribunal by saying that, on 
the date when his client handed over the cheque to the landlord, he had ample funds 
in his accounts, but that by the time the cheque was presented to the Bank for col- 
lection his client had run through the credit balance in his favour and that was 
the reason why the cheque was dishonoured. The leafned advocate further argues 
that it was the duty of the landlord to have immediately presented the cheque for 
realisation lest the funds standing to the credit of the drawer may be depleted. 
I am unable to subscribe to these propositions. It is the duty of the tenant to 
‘pay the rent in cash though it is open to the landlord to accept the cheque as a 
conditional payment of the amount. In the present case that condition has not 
been satisfied as it is admitted now that the cheque was not honoured although 
it was presented to the Bank on two occasions. Therefore, there has been a default 
in the payment of rent. 

The question then is whether there has been wilful default. Where a tenant 
commits a default by not paying the rent on the due date and then presents the 
cheque knowing that the cheque would not be honoured, it cannot be anything but 
a wilful default. In the present case the tenant did not even send cash to the 
landlord immediately after the cheque was dishonoured. The money was sent 
only after notice of the application for eviction was given to the tenant. I am 
therefore of opinion, that there has been a wilful default in the payment of rent 
and that the tenant is liable to be evicted. 

I therefore set aside the order of the Appellate Tribunal and restore that of 
the Rent Controller. 

Mr. Govindaraja Ayyangar for the tenant requested that some time may be given 
to him for vacating the premises: He’ Says that a period of six months may 
be fixed. Mr. T. S. Raghavachariar the learned advocate for the petitioner, has 
no objection to give this time. There will therefore be stay of execution for the 
said period of six months from this date. P 


1 
Ri 
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The result is, this Civil Revision Petition is allowed but there will be no orders 
as to costs. 


R.M. ———— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRn. P. V. RAJAMANNAR, Chief Justice. 
P. Subbiah Mudaliar and others .. Petitioners* 


v. 5 
Pakkiri Pandaram Respondent. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955) and Amending Act (XIV of 1956), section 
4 (1), (3) and (§)—Application by evicted tenant of land to be restored to possession—Lamitation for—Excusing 
delay in filing application—Notice to landlord —Necessity. : 


The Madras Cultivating Tenants’ Protection Act (XXV of 1955) was extended to certain areas, 
to which it did not originally extend, by the amending Act (XIV of 1956), which came into force 
on ist October, 1956. It is this date that is material in construing the words ‘after the commencement 
of this Act? in section 4. (1) of the main Act for the purposes of calculating the period of thirty days 
prescribed under the Act for filing applications by tenants, in such extended areas, for restoration 
to possession. It is, of course, true that the Revenue Divisional Officer is empowered under the Pro- 
viso to excuse the delay in appropriate cases. But in such cases the landlords should be given an 
opportunity to show cause against the application of the tenantto excuse any delay. Though in 
practice it may be inconvenient to hear the landlord at the time an applicatiorf to excuse the delay 
is presented, it should be open to them at least at a later stage to canvass the order of the Revenue 
Divisional Officer condoning the delay. Once the period of thirty days prescribed under the Act 
“expires the landlords get a vested right against any claim of tenants for restoration to possession and 
any order excusing the dealy and receiving such an application will have the effect of jeopardising 
the rights of the landlord and hence they should be heard to show cause why the delay should not 
have been excused. f 

Petitions under section 6-B of the Madras Act XXV of 1955 as amended by 
Madras Act XIV of 1956 and section 115, Civil Procedure Code, praying the High 
Court to revise the Order of the Revenue Court of Tanjore, dated gist July, 1957 


and made in P. Nos. 309 and 311 of 1957 respectively. 
G. R. fagadisan and T. S. Srinivasan, for Petitioners. 
S. Mokan Kumaramangalam and K. V. Sankaran, for Respondent. 
The Court made the following s 


ORDER.-— These two Revision Petitions arise out of two applications made by 
the respondent under sectien 4 (1) of the Madras Cultivating Tenants Protection 
Act (XXV of 1955) as amended by Madras Act XIV of 1956. Alleging that they 
were forcibly evicted about the commencement of the agricultural year 1956-1957, 
the respondents applied for restoration of possession of the lands covered by the 
petitions. For the purpose of these revision petitions it is not necessary to refer 
to the pleas put forward by the counter-petitioners who contested the petitions. It 
suffices to refer to only one of such pleas, namely, that the petitions are barred by 
limitation. The Revenue Court dealt with this objection in the following way : 

** A contention that the petition js barred by limitation was also raised in the counter, This 
was answered by saying thar the delay in filing the petition had already been condoned in the cases 
and both the cases had been taken on the file only thereafter under the discretionary powers vested 
in the Court as per provisions of section 4 (3).” 

The Revenue Court also overruled the other pleas raised by the counter- 
petitioners and directed that both the petitioners be restored to possession of the 
respective lands claimed by them. The landlords have filed these revision petitions. 
Mr. G. R. Jagadisa Ayyar appearing for the petitioners pressed upon me again the 
contention that the petitions were barred by limitation. The relevant provision 
runs thus : 

Section 4 (1).—Every cultivating tenant who was in possession of any land'on the 1st December, 
1953 and who is not in possession thereof at the commencement of this Act shall, on application to the 
Revenue Divisional Officer, be entitled to be restored to such possession on the same terms as those 


applicable to the possession of the land on the rst December, 1953. 
ro 


t 





* C.R,P, Nos, 1114 and 1115 of 1957. i uU d 
j TH aisakha 16000, a). 
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Section 4 (3).—Every application to a Revenue Divisional Officer under sub-section (1) shall 
be made within thrity days from the commencement of this Act, and shall bear a Court-fee stamp 
of one rupee : 


Provided that the application may be received after the period of thirty days aforesaid, if the 
applicant satisfies the Revenue Divisional Officer that he had sufficient cause > for not making’ ‘the 
application within the period. 


Mr. Jagadisa Ayyar referred to sub-section’ (5) of section 4 which, was newly 
added by the amending Act. XIV of 1956 which runs tlius : 


“ Any cultivating tenant who after the commencement of this Act has beer. evicted except under 
the provisions of sub-section (4) of section' 3 shall be entitled to apply to ths Revenue Divisional 
Officer within two months from the date of such cviction or within two months from the date of 
coming into force of the Madras Cultivating Tenants Protection’ (Amendment) Act, 1956, for the 
restoration to him of the possession of the lands from which he was evicted and to hold them with all 
the rights and subject to all the liabilities of a cultivating tenant. The provisions of subsection (4) 
shall, so far as may be, apply to süch an application. 


The material dates: for the purpose of deciding t the question of limitation are 
these. The petitioners were evicted on 15th April, 1956.. The application for 
restoration was made on 7th December, 1956. Act XIV of 1956 came into 
force on 1st October, 1956... The contention of Mr. Jagadisa Ayyar was that this 
new sub-section (5) would apply and under that provision the period of limitation 
is two months from the date of eviction. or. two months from the date of the coming 
into force of the Amendment Act, that is, rst October, 1956. On either calculation 
the applications which were filed on 7th December, 1956, were barred. In my 
opinion this contention is based on a fallacy. The proper provision which applies 
to this case in not sub-section (5) but sub-section (1) ofsection 4. Madras Act XXV 
of 1955 when it was orginally passed did not extend to the areas in which the pro- 
visions of the Tanjore Tenants and Pannaiyal Protection Act, 1952 (Madras Act XIV 
of 1952) were in force. Admittedly the lands in question are situated in that area. 
Therefore, Madras Act XXV of 1955 did not apply as it stood when it was passed. 
But then came the Amendirig Act XIV of 1956 in and 'by which the Act was extended 
to the Tanjore area as well. Consequent on s extension an Explanation w Was 
added in the following terms : í 


In relation to areas where the Tanjore Tenants and Pannaiyal Protection Act, 1952 (Madras 
Act XIV of 1952), and to areas where the South Kanara Cultivating Tenants Protection Act, 1954 
(Madras Act VI of 1954), were in force immediately before the date of coming into force of the Madras 
Cultivating Tenants Protection (Amendment) Act, 1956, the expression ‘commencement of this, Act 
wherever it occurs in this Act shall be construed as referring to the date aforesaid. 


The expression “at the commencement of this Act?" in section 4(1) should be 
construed as 1st October, 1956, when Madras Act XIV of 1956 came into force. 
In this case undoubtedly the petitioners were cultivating tenants who were in posses- 
sion of land on ist December, 1953, and were not in possession on 1st October, 
1956, having been dispossessed in April, 1956. The applications were properly 
made under section, 4(1). The result is that the provisions of sub-section (3) of 
section 4 along with the Proviso would apply. The limitation would be thirty days 
from 1st October, 1956. Of course the applications were not in time under this 
sub-section ; but under the Proviso the applications could be received even after 
the period of thirty days ‘if the applicants satisfied the’Revenue Divisional Officer 
that they had sufficient cause for not making the applications within that period. 
It appears that there were applications by the tenants praying that the delay may 
be excused and the Revenue Divisional Officer on satisfying himself that there was 
sufficient cause for the delay condoned. it and received the petitions on file. 
Admittedly notice of the application for excusing the delay did not go to the peti- 
tioners before me, that is, the landlords:. Mr. Jagadisa Ayyar contended that the 
landlords should have been permitted to showcause, why the delay should not have 
been excused because the order excusing the delay was passed without notice to 
the landlords. I see considerable force in this contention. Once thirty days elapsed 
from .the commencement of Madras Act XIV of 1956, the landlords in this case 
obtained, so tosay, a vested right against any claim for restoration of possession. By the 
Revenue ’ Divisional Officer excusing the delay and receiving the: ‘applications for 
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restoration of possession, such rights which had inhered in the landlords were being 
jeopardised. In such circumstances, the landlords should have been heard. It 
might be in general practice inconvenient to hear the landlords at the time when 
the applications are presented; but it should certainly be open to them to canvass 
the order passed by the Revenue Divisional Officer condoning the delay. It is 
clear that the revenue Court did not take this view. It did not give any opportunity 
to the landlords-petitioners to show cause that the delay should not have been 
excused in the circumstances. Iam therefore compelled to send back the two 
applications to the revenue Court to decide the question whether the delay in pre- 
sentation of the applications could be excused because the tenants had sufficient 
cause for not making the applications within the period allowed. 

I see no reason to interfere otherwise with the order of the revenue Court on 
the merits. The cases are being remanded soley to decide the question abovemen- 
tioned. The Civil Revision Petitions are allowed to this extent and the application 
made by the tenants are remitted to the revenue Court for disposal in the light of 
this judgment. No order as to costs. 


R.M. ———— Petition allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE RAMAGHANDRA 
Iver. 


Ramanuja Naicker and others .. Appellants* 
v. 
Seethalakshmi Ammal alias Sellathayee and another .. Respondents. . 


Execution~—Declaratory decree that the decree-holder will be entitled to certain sums the payment of which is 
charged on certain properties—No direction as to payment by judgment-debtors or sale of the charged properties 
in default of payment—Executability of such decree. 


A decree which only declares the rights of a party to certain amounts and that the said amount 
will be a charge on certain properties and there is no direction that the amount should be paid by 
the other party on or-before the specified date and that in default of such payment the properties 
charged should be sold, is not executable as such in the form in which it is drafted. The proper 
course in such cases is to apply to the Court to make suitable modifications to make the decree in 
form executable. 7 

Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Ramaswami, dated 24th August, 1956, in A.A.O. No. 120 of 1955 pre- 
ferred againstthe Order of the Court of the Subordinate Judge, Ramanathapuram 
at Madurai, dated 5th February, 1955 in E.P. No. 200f 1954 in O.S. No. 29 of 1948. 

A. K. Annaswami Ayyar, V. Ratnam and A. Ramanatham, for Appellants. 

G. Ramanujam and V. R. Venkataswami, for Respondents. 

The Judgment of the Court was delivered by 

Rajamannar, C. j.—1n O.S. No. 29 of 1948, a suit for partition in the Court of 
the Subordinate Judge of Ramanathapuram at Madurai, a decree in the nature 
of a preliminary decree was passed on the 13th April, 1951, which inter alia contained 
the following clause: ` 


* TII. (a) that the 8th defendant be and hereby is entitled to past maintenance due to her 
mother, 7th defendant for a period from 12 years prior to suit up to 27th November, 1950, the date 
of death of 7th defendant, at Rs. 100 per mensem; 


(b) for the return of the sum of Rs. 500 given by her husband's family to that of plaintiff and 
defendants 1 to 3; è ; 


: (c) to be re-imbursed by plaintiff and defendants 1 to 3 the sum of Rs. 500 spent by her for 
the funerals of her mother (7th defendant). 


This clause was followed by another clause which ran as follows : 


IV. that the payments of the amounts declared under para. III supra be a charge on items 1, 
13, 14, 20 and 52 to 62 of the plaint A Schedule ”. 


The 8th defendant filed an execution petition (E.P. No. 20 of 1954) praying for 
a sale of the charged properties to recover the amounts to which she was declared 





“LPA. No. 199 of 1957. 18th March, 1958. 
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to be entitled under the above clause in the decree. Objection was raised by the 
appellant before us who was the respondent in the execution petition that the decree - 
was, not executáble-and that no final decree had yet been passed and that the 
app'ication was not maintainable and the charge could be enforced not in execution 
but only by a separate suit. The learned Subordinate Judge overruled the 
objection that the decree was only a declaratory decree and could not be executed 
and also the objection that a final decree had not been passed. But the learned 
Judge held that the provisions of Order 34, rule 14 of the Code of Civil Procedure 
read with Order 34, rule 15 would stand inthe way of the decree-holder, that is, 
the eighth defendant, obtaining satisfaction: of the decree by sale of the hypothecated 
property otherwise than by instituting a suit. He therefore dismissed the execution 
petition. There was an appeal to-this Court against the order, C.M.A. No. 120 of 
1955, which was heard by Ramaswami, J. The learned Judge evidently approached. 
the question from a new angle and proceeded to discuss a question which 
in our opinion did not arise, namely, whether there was a charge within the meaning 
of section 100 of the Transfer of Property Act. He was of the opinion that if the 
charge created by, the decree in the suit was a charge which fell within the scope 
of that section that is, section 100, then such a charge could be enforced only by 
a suit for sale as if it were a simple mortgage. He came to the conclusion that the 
charge created by the decree in this case did not fall under that section and there- 
fore it could not be contended that a suit should be filed to enforce it. According 
to him, from this it followed that the decree in this case was executable, He also 
referred to the provisions of Order 34, rule 14 of thé Code of Civil Procedure but 
was inclined to hold that where a charge was created by a decree, that provision 
would not have any application. On this poirit he followed the rulings of this Court 
in Sowbagia Ammal v. Manicka Ammal!, and Venkataramanamurthi v. Sundararamaiah?. 
As the learned Judge took the view that the décree as it stood was éxécutable and 
it was not necessary to file a suit to enforce the charge declared by the decree he 
allowed the appeal before him and set aside the order of the Court below. The 
Letters Patent Appeal before us is against the order of Ramaswami, J. . 


Mr. Annaswami Ayyar, learned counsel for the appellants, contended that 
the decree as it now stands is not executable, that it only declares the rights of the 
eighth defendant but there is no decree directing either the plaintiff or thedefendants 
to pay any specific sum of money on or before a particular date, and so far as the 
charge was concerned, there was only a declaration but there was no direction that 
the properties should be sold in default of payment of the amount decreed. He 
submitted that it was not relevant for the purpose of his argument to refer to sec- 
tion 100 of the Transfer of Property Act because if the decree was not executable : 
in its present form, it did not matter whether the charge fell within the scope of 
section 100 of the Transfer of Property Act or not. We agree with him. The 
decree does declare that the eighth defendantis entitled to the past maintenance due 
to her mother and to other sums of money. But there isno direction that the plaintiff 
or any of the defendants or all of them do pay to the eighth defendant any amounts 
on or before a particular date. The further clause also declares a charge on certain 
items, but there is no specific provision that in default of payment of the amounts 
declared to be due to the eighth defendant, the charged items, or such of them as 
may be sufficient to discharge the amounts due under the: decree, be sold ; on the 
language of the decree we cannot but hold that the-decree is not executable. We are 
convinced however that it could not have been the intention of the parties that though 
the eighth defendant was finally declared to be entitled to particular sums of money, 
nevertheless she should not obtain any relief by way of recovery of that money -in 
execution of the decree. -It could never have' been intended that she should file 
another suit to recover the amounts declared to be due to her. In our opinion 
the respondent, the eighth defendant, should have brought to the notice of the Court 
the lacuna in the decree as drafted and we are certain that the Court would have 
made necessary modifications to the decree. Instead of taking the simple course, 
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the parties proceeded to have an academic fight, with the result that though the 
decree was passed in April, 1951, execution proceedings have not really commenced 
even in March, 1958. Sad though it may be, we cannot but help uphold the ob- 
jection on behalf of the appellants that the decree as it' stands is not executable. 
We therefore, allow the appeal and dismiss the execution petition filed by the 
eighth defendant-respondent. We have made observations above as to the proper 
course which should have been followed by the eighth defendant. In the circum- 
stances there will be no order as to costs. “°° ` 


R.M. o SACHE EET Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice SOMASUNDARAM. 


D 


Ramayya Pillai - .. Petitioner” 
v. 
Ratnaswami Pillai and others . |... Respondents. 


Civil Procedure Code (V of 1908), section 152—Applicability—Compromise decree—Amendment to rectify 
clerical or arithmetical mistake—Power of Court. . . 


Section 152, Civil Procedure Code, is wide enough to include a compromise decree and is not 
confined to decrees other than a decree made on a compromise. If there are @lerical or arithme- 
tical mistakes in a compromise decree the same can be rectified. The Court, under section 152, 
has also power to find out whether there is any clerical or arithmetical mistake. 


Kerumunnissa Begum v. Jahi Mir Jamalluddin, I.L.R. (1937) Bom. 837 and Adinarayana Rae Naidu v. 
Kothandaramayya Naidu, (1940) 1 M.L.J. 310, relied on. ' 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Mayuram, dated 11th October, 
1955 and made in unfiled I.A. No...of 1955 in O.S. No. 75 of 1951. 


R. Somasundaram Ayyar, for Petitioner. 
R. Sundaralingam, for Respondents. 


The Court delivered the following 


Jovementr.—This is a revision by the plaintiff against an order passed in L.A. 
No. ..of 1955 in O.S. No. 75 of 1951. O.S. No. 75 of 1951 was compromised and 
a razinama was filed into Court. It is alleged in the petition that in drafting the 
decree a clerical mistake has crept in, in that instead of drafting the decree that 
the second defendant shall take possession of the moveables with him as receiver it is 
drafted that the second defendant shall take the moveables in the plaint schedule. 
No doubt this mistake was discovered very late. The petition to rectify this mistake 
‘was filed in the Court, which passed the decree. Without issuing notice to the 
other side, the order passed is as follows : s 


“I do not see how a compromise decree could be amended by a petition. Hence this petition 
to amend the decree is rejected "". 5 


Section 152 of the Civil Procedure Code is wide enough to include a compro- 
mise decree. It does not restrict itself to decrees passed other than compromise 
deerees, Even in compromise decrees, if there are clerical or arithmetical mistakes, 
certainly it can be rectified. The question is whether it is a clerical or an arith- 
metical mistake in the drafting of the decree which must be in accordance with 
the razinama. That question has not been gone into. Without going into that 
question, the lower Court under the impression that the Court has no power what- 
soever to amend the decree has dismissed the petition. The lower Court has power 
under section 152, Civil Procedure Code, to find out whether there is any clerical 
or arithmetical mistake. The order of the lower Court is therefore set aside. The 
lower Court will issue notice to the other side and go into the question whether in 
the drafting of the decree according to the razinama there was any clerical or 
arithmetical mistake and dispose of the petition according to law. Costs of this 
petition will abide the decision of the lower Court. 


t— 
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The above view is supported by the decisions in Adinarayana Rao Naidu v. 
Kothandaramayya Naidu, and Kerumunnissa Begum v. Jahi Mir Famaluddin?. 


P.R.N. ——— Order set aside. Case remanded: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAMASWAMI. 


Govindaraju and another .. Petitioners* 
v. 
Lala alias Pon Perumalsami Naidu .. Respondent. 


Madras High Court Appellate Side Rules, Rule 41-B and Civil Procedure Code (V of 1908), Order 41, rule 
19 (1)-—High Court—If can restore to file a Civil Revision Petition dismissed for defautl. 


The combined effect of rule 41-B of the Appellate Side Rules and Order 41, rule 1g (1), of 
the Code of Civil Procedure is to invest the High Court with power to restore to file a Civil Revision 
Petition which has been dismissed for default, provided, of course, it is proved that the petitioner was 
prevented by sufficient cause from appearing at the time of the hearing. ] 

Petition praying that in the circumstances stated therein the High Court will 
be pleased to set aside the ex parte Order of dismissal, dated 1st May, 1958 and made 
in C.R.P. No. 1540 of 1956 presented to the High Court to revise the Order of the 
Court of the Subordinate Judge of Madurai dated rith July, 1956 and made in 
O.P. No. 38 of 1955. 


V. Balasubramanian, for Petitioners., 

T. R. Venkataraman for R. Ramamurthi Ayyar, for Respondent. 

The Court made the following f 
Orver.—The point for determination is whether a Civil Revision Petition 


which has been dismissed for default of appearance can be restored. So far as this 
High Court is concerned there are two lines of decisions. 


Byers, J., in Ramamurthi v. Meenakshi Sundarammal®, following the decision of 
Burn, J., in Khizar Muhammad v. Abdul Razack*, came to the conclusion that this Court 
has no jurisdiction to restore to file Civil Revision Petitions which have been dismis- 
sed for default of appearance mainly on the ground that Order 9, rule 9, Civil 
Procedure Code dpplies only to suits and not to Civil Revision Petitions. Byers, J., 
also followed his own decision in Subbamma v. Venkata Reddi>. This is one line of 
decisions. . i 

Kunhi Raman, J., in C.M.P. No. 5421 of 1942 and Wadsworth, J., 
in C.M.P. No. 2962 of 1943 have taken the view that this Court has powers to restore 
Such revision petitions. ; 

On account of the divergence of opinion the matter was taken up and the Rules 
Committee was consulted. 

The High Court drafted rule 41-B to be added to Chapter IV of Part II of the 
Appellate Side Rules which was in these terms :— 

" 41-B. The provisions of rules 11 (2), 17, 18, 1g and 21 of Order 41 of the Code of Civil 
Procedure shall apply mutatis mutandis to Civil Revision Petitions." ‘ 


This rule was finally added on grst July, 1946. 


The combined effect of Rule 41-B of the Appellate Side Rules and Order 41> 
rule 19 (1) of the Civil Procedure Code is to invest the High Court with power to 
restore a Civil Revision Petition which has been dismissed for default where it is 
proved that the petitioner was prevented by sufficient cause from appearing when 
the petition was called on for hearing. . 

Having come to the conclusion that I have got jurisdiction to restore a Civil 
Revision Petition dismissed for default of appearance the next point for determination 


~ 
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is whether in the circumstances the Civil Revision Petition should be restored to file. 
I hold that in the present case enough circumstances have been shown for restoration 
of the Civil Revision Petition dismissed for default. Ordered accordingly. C.R.P. 

No. 1540 of 1956 will be restored to file and heard in the usual course. 
R.M. ———-— Petition allowed. 
C.R.P. No. 1540 of 1956 restored to file. 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 


A. Ponnambala Achary .. Petitioner* 
v. 
K. Mani : |o... Respondent. 


` Madras City Tenants? Protection Act (III of 1952), (as amended by Act XIX of 1955), sections 9 and 12 
Proviso—Applicablity and construction—Stipulation as to the erection of buildings etc.— Meaning of —Provision 
in lease as to surrender of possession after remvoal of superstructure—Nature of —If protected by Proviso—Section 9. 


Where a lease deed contains a stipulation that at the end of the term of the lease the lessee 
“shall remove the shed and shall deliver possession of the site to you (the lessor). I shall not construct 
any stone building in the undermentioned site,” such a stipulation is not one as to the erection of 
buildings by a tenant which the landlord could take advantage of under the Proviso to section 12. 


Section 9 of the Act is not subject to any contract between the parties and sction 12 cannot be 
so construed as to enable the parties to contract out of the statute. Section 12 has to be read consis- 
tently with the object of the enactment, and so read, it applies only to stipulations regarding the 
erection of buidings, i.e., stipulations restricting the right of the tenant to build such buildings as he 
likes, either as regards the site, their cost, situation and soon, and cannot refer to stipulation cutting 
down or existinguishing altegother the right of the tenant to protection afforded under section 9 of 
the Act. 


Thayarammal v. Junus Chettiar, A.LR. 1936 Mad. 844, applied. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Small Causes at Madras, dated 25th April, 1956 and 
made in M.P. No. 2721-B of 1955 in Ejectment Suit No. 40 of 1955. 


O. Radhakrishnan, for Petitioner. 
T. R. Ramachandran and P. V. B. Mani, for Respondent. 


The Court delivered the following 


Jupement.—This is a reyision filed at the instance of the landlord against the 
order directing the issue of a commission to value a plot of land in the backyard 
of premises No. 61, Market Street, Siruvallur, Perambur, Madras. 


On gth July, 1949, the petitioner’s father granted a lease of the house-site 
mentioned above to the respondent for the purpose of enjoying the same by erecting 
a thatched shed for a period of five years from the date of lease at a rental of 
Rs. 2 per month. It was stipulated in the lease deed: , 

“ At the end of the fifth year, I (lessee) shall remove the shed and shall deliver possession of the 
site to you. I shall not construct any stone building in the undermentioned site." 
On the termination’ of the lease, the petitioner (his father being dead by then) 
filed an application for ejectment to the lower Court under section 41 of the Pre- 
sidency Small Cause Courts Act, in Ejectment Suit No. 402 of 1955. The eject- 
ment Was ordered and by consent nine months' time was granted for delivery of pos- 
session. : 

Shortly after the ejectment decree, Madras Act XIX of 1955 came into force 
by which certain rights were given to tenancies of land created before roth Septem- 
ber, 1955. That Act extended the provisions of the Madras City Tenants Pro- 
tection Act III of 1922 to tenancies of land created prior to the passing of Act XIX 
of 1955. On 4th October, 1955, the respondent filed M.P. No. 2721/B of 1955 before 
the lower Court claiming relief under Act III of 1922 and praying for the appoint- . 
ment ofa Commissioner to value the plot of land mentioned in the lease and fix its 
price so as to enable the respondent, the tenant, to purchase the same. The learned 


B 
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Judge directed the issue of the commission. The landlord has filed this revision 
petition against that order. 


The only contention urged by Mr. O. Radhakrishnan on behalf of the land- 
lord was that under the terms of the lease, Exhibit A-1 there was an agreement 
to remove the shed and deliver possession at the end of the lease. That agree- 
ment, according to the learned counsel was a stipulation that was permitted under 
section 12 of the Act and which could be given effect to. Section 12 states : 

Om Nothing in any contract made by a tenant shall take away or limit his rights under 

this Act, provided that nothing herein contained shall affect any stipulations made by the tenant in 
writing, registered as to the erection of buildings in so far as they relate to buildings erected aftere the 
date of the contract." 
It was contended on behalf of the petitioner that an agreement to deliver vacant 
possession after the removal of the superstructure is a stipulation as to the 
erection of buildings by the tenant and, therefore, the landlord could take advan- 
tage of the contract. I cannot agree "with. his contention. The Madras City 
Tenants Protection Act was intended to protect tenants of land who had spent 
moneys in erecting buildings. This protection was given notwithstanding 
the fact that the lease was terminable. Section 12 of the Act will have to 
be read consistent with the object and provisions of the enactment. The provi- 
sions of sectiow 12 only refer to the erection of building that is with respect to its 
type, nature, size, etc., and not to any other stipulation like its demolition and de- 
livery of vacant possession. The provisions of section 9 of the Act are not subject 
to any contract between the parties. Section 12 cannot be read so as to enable 
the parties to contract out of the statute. In Thayarammal v. VIMUS Chettiar; 
Pandrang Rao, J., observed : 

“ The Proviso applies, in my opinion, only to stipulations regarding the erection of buildings? 

that is to say, stipulations restricting the right of the tenant to build such buildings as he likes either 
as regards the size, their cost, their situation and so on, and it certainly cannot relate to stipula- 
tions cutting down or extinguishing altgoether the right of the tenant to get compensation in 
respect of buildings built by him which is given to him by the Act.” 
I am of opinion, therefore, that the provisions of the lease deed as to the sur- 
render of possession at the end of the period after removing the superstructure can- 
not be held to be one protected by the Proviso to section 12 and that the tenant would 
be entitled to the’ protection afforded by section 9 of the Act. 


The Civil Revision petition, therefore, fails and is dismissed. There will be 
no order as to costs. 


P.R.N. ———— Petition dismissed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mn. JUSTICE RAMACHANDRA, 
IYER. 
The General Manager (Personnel Branch), Southern Railway, 


Park Town, Madras and another. - .. Appellants* 
v. ' 
S. M. Muhammad Yakub _ «+ Respondent. 


Constitution of India (1950), Article 226—Powers of High Court—Order retiring Railway servant prema- 
turely—Remedy—Application for writ of mandamus—Competency—Remedy by way of suit—Adequeacy— 
Certiorari—Propriety of. 

Where a person in the service of the Railway alleges that he is entitled to remain in service till 
1963, but that the Railway passed an order that he must retire in 1957, wrongly entering his date 
of birth as 1902 instead of 1908, which was the correct date according to the employee, the latter 
is aggrieved by such order and his rights are infringed. In such a case the most efficacious remedy, 
is by way of an application for a writ of mandamus under Article 226 of the Constitution. A suit is 
not the proper or appropriate remedy. 


The order being really an administrative order and not a judicial order, a writ of mandamus and 
not a writ of certiorari is the’ appropriate relief. 


3 1, ALR. 1936 Mad. 844. 
* W.A.. No. 37 of 1958. . ! . 23rd April, ici 
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'The relief which can be granted under Article 226 is very much wider than the relief which a 
Court of the King's Bench in England could give by issue of prerogative writs and it is immaterial 
what technical name a party gives to the relief which he seeks from the Court. The fact that he 
applies for one particular writ instead of another, will not disentitle him to relief under the Article. 

- Appeal under clause 15 of the Letters Patent against the Order of the Hon'ble 
Mr. justice Panchapakesa Ayyar, dated 31st January, 1958 and made in 
the exercise of the Special Original Jurisdiction of the High Court in W.P. No. 921 
of 1957, presented under Article 226 of the Constitution of India, to issue a writ 
of mandamus directing the respondent therein to retire the petitioner only in 
accordance with law, taking into account the date of birth of the petitioner as 15th 
November, 1908, as given in the descriptive roll of candidates for employment form, 
dated rst June, 1927, for appointment as a Receiving Clerk in South Indian 
Railway and as borne out by the other original records, which are in the custody of 
the Respondent. ; . 

C: Govindaraja Ayyangar, for Appellants. 

The Judgment of the Court was delivered by 

Rajamannar, C.F.—We are, in entire agreement with the learned. Judge, 
Panchapakesa Ayyar, )., that enough has been made out to direct an enquiry into 
the matter after notice to the respondent. It cannot be denied that the respon- 
dent's rights have been affected, though there was, an attempt by learned 
counsel for the appellants before us to show that the respondent had no right to 
agitate before the Court. If the respondent's correct date of birth was 1908, then, 
certainly, he has got a right to remain in service till 1963. It is therefore clear that 
the respondent is aggrieved and his rights have been infringed, and we have no 
doubt whatever that the most efficacious remedy is py way of an application under 
Article 226 of the Constitution. Learned counsel for the railway authorities con- 
tended that a suit was the proper remedy. We do not wish to say more than that 
we' are extremely surprised at the contention. 


. It is quite clear from the records that there are two dates of birth entered in. 
- the service registers of the railway authorities. One gives the date as 1902 and the 
other as 1908. It was also admitted that in the latest individual service register 
prepared in 1947 the entry first made was 1908 but subsequently it was corrected 
to 1g02. It is said this was done because there were entries in other registers which 
convinced the officer concerntd that 1902 was the correct year. It is not for us to 
say, nor.is this Court called upon to do so, which of the two dates is correct. Indeed 
all that the learned Judge has done is to direct an enquiry. It is not the case of 
the railway authorities that there was an enquiry-or that there was any notice to 
the respondent before the entry was altered in 1947 into 1902. We can see no con- 
ceivable and proper objection to an enquiry. M 
Itwas also contended by learned counsel for the appellant that a writ of mandamus 
was not the proper relief, but that he should have prayed for a writ of certiorari. In 
the first place we are not impressed by the technical name given by a party to the 
relief which he seeks from this Court under Article 226. "That article is a new pro- 
vision and it is well established that the relief which can be granted under Article 
226 is very much wider than the relief which a Court of King's Bench in England 
could give by issue of prerogative writs. In the second place, we cannot agree with 
learned counsel for the appellant that a writ of certiorari would be proper. There 
was no judicial order passed by the railway authorities which could properly be the 
subject matter of a writ of certiorari. The order was really an administrative order 
retiring the respondent from service from a particular date. In our opinion the 
writ of mandamus was the most appropriate relief, and as the writ now only directs 
the railway authorities to make an enquiry we see no objection to the form of the 
petition. We have already disposed of the contention that a suit is the proper remedy. 


It was urged by Mr..Govindaraja Ayyangar for the appellant that the res- 
pondent was guilty of delay and laches. We cannot agree. Admittedly it was 
some time in 1955 that the respondent was apprised of the fact that he had to retire 
in 1997. According to him, he immediately protested by a letter addressed to 
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the Personnel Officer of the Southern Division of the railways, a copy of which peti- 
tion he sentto the General Manager, Madras, and followed with another appeal on 
20th November, 1956, this time addressed to the General Manager, Madras direct. 
Mr. Govindaraja Ayyangar said that these two letters were not received by the autho- 
rities. | As to that we have only the statement in an affidavit filed in this Court 
by the Divisional Personnel Officer, Southern Railway, who stated in the affidavit 
that these representations were not received at the Divisional Superintendent's 
Office, Tiruchirapalli. This does’ not dispose of the two letters addressed to the 


General Manager, Madras. There is no denial on record that these were not re-, 


ceived by the General Manager. Be that as it may, admittedly there were other 
letters of protest in 1957. To these letters in 1957 there was no reply. The only 
explanation given is, action was being taken and old records were being traced to 
verify the correctness of the petitioner's contention. We are clearly of opinion that 
the respondent was not guilty of any unreasonable delay or laches on his part. 


. We must confess that we are unable to understand why the railway authorities. 


should fight shy of compliance with the order made by a learned Judge of this Court 
directing an enquiry into the matter after notice to the respondent, when admit- 
tedly such an enquiry was never made before. The appeal is dismissed. 


PRN. o y ta M tos Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mm. Justice PANCHAPAKESA AYYAR AND Mm. Justice BASHEER 
AHMED SAYEED, 


Vyapuri Moopan . WT -- Apellant* 
: v. iod f . 
Sethurama Iyer and another a .. Respondents. 


Madras Cultivating Tenants’ Protection Act (XXV of fass) as iuda by Act (XIV of 1956), 
and Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956)—' Cultivating tenant *—Mattu- 
varamdar and Kaieruvoramdar—If within the definition. 


A mattuvaramdar or a Kaieruvaramdar i is not a cultivating tenant as defined in the Madras 
Cultivating Tenants’ Protection Act.' 


The principal incident of a mattuvaram from which the mattuvaramdar takes his name is that - 


the mattuvaramdar uses his own bulls for ploughing the landowners’ lands. The Kaieruvaramdar 
on the other hand uses only his own hand and is supplied the bulls By. the landlord. 
The Kaieruvaramdar or a mattuvaramdar does not normally and of necessity continue to work 


in the land beyond the ploughing season, he is not in possession or has even custody, he has no ten- 
ancy agreement and he does not pay any rent. 


Appeals under Clause 15 of-the Letters Patent against the Order of the Hon’ble_ 
Mr. Justice Rajagopala Ayyangar, dated roth April; 1957, and made in’ 
the exercise of the Special Original Jurisdiction of the High Court in W.P. Nos. 


` 


1095 and 724 of 1956, respectively presented under Article 226 of the Constitution - 


of India, to issue a writ of certiorari calling for the recofds in R.A. Nos. 19 and 29. 
of 1956 ‘respectively on the file of the Revenue Court, Tiruchirapalli, and quash’. 


the orders therein.: 
W.A. No. 69 of 1957. 
S. Mia: Kumaramangalam and K. V. Sankaran, for Appellant. 
A. V. Narayanaswami Ayyar, R. Venkatachalam and S. Amudachari, for, Respondent, 
W.A. No. 107 of 1957. 
T. Chengalvarayan, for Appellant. 
K. S. Desikan, S. Annadurai and K. Raman, first M 
The Advocate-General (V. K. Thiruvenkatachari) and the Additional Govern- 
ment Pleader (K. Veeraswami), for the State. 


The Court delivered the following Judgments : 


` Panchapakesa Ayyar, J.—These are two connected appeals against the judgment. 


and decree of Rajagopala Ayyangar, J., in Writ Petitions Nos. 1095 and 724 of 1956 
SSS Pe eee Ss ae Pe lee een 
3 W.A. Nos. 69 and 107 of 1957. grd April, 1958. 
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before him. The petitions were filed by the landlords, Sethurama Iyer and Rajam- 

, mal, for quashing the orders of the Revenue Court directing them to restore posses- 
sion of certain lands to some mattuvaramdars Vayyapuri and Shanmugham, the res- 
pondents herein. The judgment'of Rajagopala Ayyangar, J., discussed the cases 
of mattuvaramdars and kaieruvaramdars who claimed’ to be cultivating tenants who 
had cultivated lands for the agriculture year 1953-54 and therefore claimed to be 
entitled to restoration to possession as they satisfied the requirements of Madras 
Act XXV of 1955 and whose claims was allowed by the Revenue Court. Raja- 
gopala Ayyangar, J., after elaborately discussing the evidence, and the various 
qualifications required before making a person a ‘ cultivating tenant’ within the, 
meaning of Act XXV of 1955 (and the succeeding Acts XIV and XXIV of 1956) 
held that these mattuvaramdars and kaieruwaramdars were not ‘cultivating tenants’ 
within the meaning of Act XXV of 1955 or Act XIV of 1956, where the very same 
qualifications were'set out. The main grounds relied on by him were that they 
had no possession or custody of the land and had no tenancy agreement, express or implied 
with the landlord, and had not also taken part in the entire cultivation. of the crop, 
but only one part of it, and were also not paying any rent to the landlord, but were, 
on the.other hand, paid by the landlord for their services certain marakkals (usually 
two marakkals) in-every kalam.of the net crop raised on the land, and in case: 
of failure of crops, which had never occurred within living memory,eome minimum 
wages left to the discretion of the landlord. So, he allowed. the writ petitions 
and set aside the order for restoration passed by the Revenue Court, but directed 
all the parties to bear their own costs. f 


. Dissgtisfied with that order, these two writ appeals have been filed for setting 
aside that order, and restoring the order of the Revenue Authority, on the ground 
that matiuvaramdars and kaieruvaramdars are * cultivating tenants’ within the mean- 
ing of the Act and are entitled to restoration of possession. We may add, inci- 

“dentally, that after the judgment of Rajagopala Ayyangar, J., in the writ petitions, 
an Ordinance was issued by the Governor of Madras, when the Assembly was not 
in session, stating that mattuvaramdars and kateruvaramdars should be deemed to be 
* cultivating tenants’ within the meaning of the Act, and several writs, dismissed 
yesterday for non-prosecution were filed questioning the validity gf that Ordinance ^ 
and several C.M.Ps. in the writs for injunction, etc. That Ordinance lapsed and 
was not substituted by an Act or even a Bill, in the Assembly. It is for that reason 
that the petitioners who filed*the writs did not prosecute them and get them and the 


|. connected petitions for injunction, etc., dismissed yesterday. 


- So, now, we are left only with the definition of a * cultivating tenant? in the 
Act and the correctness of Rajagopala Ayyangar, J.’s holding that mattuvaramdars 
and kaieruvaramdars are not ‘cultivating tenants’ within the meaning of the Act. 
The principal incident of a mattyvaram from which the mattuvaramdar takes his. 
: namé, is that the mattuvaramdar uses his own bulls (madu) for ploughing the land- 

. owners’ lands. The kaieruvaramdar on the other hand, uses only his own hand 
't (Kai) and is supplied the bulls by the landlord. In other words, the kateruvaramdar 
is “ a farm hand ” supplied with the ploughing bulls by the landlord, just as some 
other farm hands will be supplied by him with spades, pick-axes and other agri- 

: cultural implements (including nowadays tractors and harvesting machines. and 
bull-dozers) necessary for the work to be done on the lands. The matiuvaramdar 


7^ " is paid from two marakkals upwards, as agreed on or as the custom of the locality 


dictates, in every kalam of the net crops realised from the land.: As the. mattu- 
varamdar is generally a poor person, he will be paid an advance said to be a kalam 
per month for his maintenance which will be deducted from the sum due to him 
from the net harvest. If the crops are an entire failure, which had never been the 
case within human memory in the suit locality, situated in the;Cauveri delta, still 
the matiuvaramdar will be paid some wages at the discretion of the landlord. It is 
said that usually the landlord will not reeover the advance of one kalam per month 
given to him for the two months of the ploughing season.-: A kaieruvaramdar will 
admittedly be paid his wages whether the crops fail or not. - It will be noticed that 
while the service of both the maituvaramdar and kaieruvaramdar are paid for in kind 
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and in a certain proportion of the actual net crop realised from the land to which 
they have contributed their labour that percentage in kind is only a substitute for- 
. money or cash just as in past days even priests, kavalgars, astrologers, washermen 
and barbers and various other persons were paid in kind, viz., some percentage of 
the net-crops. j ` 


We shall first take up the definition ofa ‘ cultivating tenant’. As per Act XXV 
of 1955 (and the later Acts, Act XIV of 1956 and Act XXIV of 1956) a ‘ cultivating 
tenant! means a person who contributes his own physical labour or that of the 
members of his family in the cultivation of any land belonging to another under a 
tenancy agreement, express or implied, and includes any such person who continues 
in possession of the land after the determination of the tenancy agreement or the 
heirs of such person, but shall not include a mere intermediary or his heirs. We 
shall now consider whether a kaieruvaramdar or a matiuvaramdar will come under the 
above definition. 


We shall first take up the case of a kaieruvaramdar. The learned counsel for the 
appellants did not adduce arguments to show that even that man would be a “ culti- 
vating tenant" as defined above. They said that they were only concerned with 
the mattuvaramder in these appeals, the kaieruvaramdars in the other writs, not having’ 
appealed. But we think we had better deal with the case of the kaieruvaramdar 
also especially as in certain parts of the evidence the same person has claimed to be 
both mattuvaramdar and pallavaramdar, which is the same as kaieruvaramdar, the pallars ` 
being the caste contributing most to the farm labour on the lands in this locality. 
A kateruvaramdar is, in our ‘opinion, certainly not a cultivating tenant, as defined 
above, but is only a farm hand or cooly, who is paid fixed wages, though in kind, 
and as a percentage of the net crops, for his labour. In these cases, there is evidence |. 
to show that he is paid his wages even when the crops fail. It is also clear that the 
kaieruvaramdar does not normally and of necessity continue to work on the land 
beyond the ploughing season, which extends for only about two months, and does 
not cover the whole of the period required for a crop, even the short term . - 
crop taking about three months, and the long term, say sambka crops, taking six 
months. Nor is this kateruvaramdar ever in possession, or even custody of the land for 
the entire period the crop is growing. Nor has he any tenancy agreement with the: 
landlord, express or implied. He has no tenancy, by conduct or oral or written,, 
enforceable in law. Nor is there any question of evicting him, as he was never in. 
possession. Nor does he pay rent to the landlord, one of the essential characteristics 
of a tenancy. On the other hand, he is paid his wages by the landlord, and pays 
nothing to the landlord. The mere fact that he is called kaieruvaramdar will not be 
of any avail. So too, Hemingway’s calling mattuvaramdars varamdars relied on by 
the learned Advocate-General. All kinds of people are called varamdars in the 
countryside, though many of them are certainly not cultivating tenants. - Thus, 
in the evidence in these cases, we find that there are not only kaieruvaramdars and 
mattuvaramdars but also tennirkatiuvaramdars (irrigation coolies) and Kavalvaramdars 
(watchman) mere coolies (Alavoram let alone harvest coolies, threshing coolies, etc., 
€tc., who are all paid certain amounts in kind for their services, but who are never 
in possession of, even custody of the land, and are never tenants with any tenancy 
agreement in their favour. The word * waram ' is loosely appliéd to all of them 
as to the regular waram tenants having normal possession and full custody of the land, 
and a tenancy agreement, and paying waram or guttagai and constitute “cultivating 
tenants " just ag the word marriage or vivaha is applied even to phul marriage and 
phul vivaha not recognised by the law, and the word putra is applied to an abhimana- 
putra, who is not in law a son or entitled to any inheritance. 


As.has been rematked by Baden-Powell, Kellcher, Hemingway and Meek, 
in India and other ‘ancient countries, prineitive customs, dating from an imme- 
morial period, have continued even during the civilised period, and have peculiar 
characteristics of their own, not found in any other country and it will be wrong 
to apply the strict English terms by a ‘ mischievous fiction (see. Velu Goundgn v. 
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Kamara Velu. Goundan* and. Lakshmanan v. Venkateswaralu? relied. on by the 
learned Advocate-General) or even the strict definitions of a tenancy in 
Indian Laws, like the Transfer of Property Act, to such cases. The Indian 
ryot represents an independent idea, and is a characteristic and peculiar 
product of India having no counterpart in any other part of the world. The 
learned Advocate-General urged that the Privy Council ruling in Lakshmanan v. 
Venkateswaralu?, which has held that it will be wrong and mischievous to apply 
strict English notions of exclusive possession and. other peculiar incidents of English 
tenancy law to Indian customary tenancies and warams, and that recent legislation. 
has tended to enlarge the rights of tenants and even mere tillers, and changed. the 
old law. We are of opinion that the term *waram' is loosely used. in the country 
parts for any customary or mamool system, and without any reference to whether 
the waramdars falling under a particular waram would constitute "cultivating tenants” 
or not. The fact whether they are “ cultivating tenants ”? has to be determined. 
by scrutinising the incidents of each of the warams and seeing whether they satisfy 
the requirements of the statute. Some waramdars well-known to law and undoubtedly 
tenants having tenancy agreements, and paying waram or guttagai will certainly be 
‘ cultivating tenants’ provided they contribute the physical labour of themselves: 
or the members of their family to the cultivation. It will be a mistake to think. 
that waram was an introduction of the British Government or of theeEnglish system. 
of revenue administration introduced by them. Even ancient Hindu law-givers. 
and ministers like Chanakya or Kautilya were not unacquainted with such division: 
of the produce. The usual rule in those ancient days was that one-sixth of the produce 
should go to the King as tax, one-third to the landlords, immediate and inter-- 
mediate and one-half to the tiller of the soil, by which term was understood the person 
who took the risk of gain or loss of the crop, even though he may be simply super- 
vising the cultivation by hired labourers of his own, supplying the seed and bulls 
‘and bearing the entire cost of cultivation. The requirement of contribution of the 
physical labour of the tenant or members of his family is a.new requirement of the 
statutes.. As the learned Advocate-General urged, there have been classes in India 
like kings, nobles, zamindars, Brahmins, Vysyas, and otner people imitating them, 
who never wanted to get their hand to the plough, except ceremonially at sacrifices 
and who always had their land cultivated almost entirely with the physical. labour 
of others. These classes used to describe their occupation as ‘living comfortably’ 
` (sukhajivitam) and it was the*ambition of the poor classes to get into their ranks as 
time and opportunity came. But the mere fact that these classes were mostly owners 
would not, and did not, prevent even the prosperous tenants from following their 
footsteps and never taking any part in or contributing any physical labour to the 
cultivation of the lands. In such cases, those people also became secondary land-. 
lords of a kind and would not be ‘ cultivating tenants’. The learned Advocate- 
General said that there were only two possibilities, either landlords, real or construc- 
tive, or farm labourers, pure and simple, and that there can be no third class, He 
was unable to prove his point. When asked how he would classify persons who 
contribute some physical labour towards the cultivation, on a contractual or custo- 
mary basis, and get paid for the services in cash or in kind, his answer was that 
they would not be landlords or cultivating tenants but simply farm hands or at best 
contractors. We are-afraid that the matiuvaramdar may come in this middle 
category, though the kaieruvaramdar will come in the category of mere farm labour. 
He cannot be called a contractor in the sense of a man who contracts to manure 
the field either with chemical manure or with the manure of sheep and goats. But 
it is clear that the kaieruvaramdar will certainly not be a ‘cultivating-tenant ’ and that 
Rajagopala Ayyangar, J., was right in holding like that in his combined judgment 
in these writs and we confirm his finding in that respect. 


Now we come to the mattuvaramdar. ‘The mattuvaramdar differs from the kaieru- 
varamdar only in one respect, viz., that be supplied the bulls for;the ploughing, like a 
woodcutter bringing his own axe for the chopping of wood. For this extra service,, 
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the evidence shows that he is paid one marakkal per kalam of the net produce. The 
kaieruvaramdar was getting one marakkal per kalam but the mattuvaramdar-two marak-: 
kals per kalam. Even the.mattuvaramdar does not take part as mattuvaramdar in the 
entire agricultural operations relating to the crop. He simply takes part at the 
ploughing, which occupies some 20 days in two months out of the three months 
minimum required for a short crop and even six months for samba and other long- 
term crops. No doubt, he may also take part in the transplanting, watering, weeding, 
harvest, threshing and other operations. But the evidence shows that they are 
all separate operations with which he, as mattuvaramdars, has no concern, and in 
which he is engaged as an independent labourer for an independent remuneration. 
So that cannot make him very different from the kaieruvaramdar as regards the ques- 
tion of cultivating tenant. We do not, however, express any opinion as to what 
the case will be if a person is taking part in the entire operations of the year in the 
field, or even regarding one crop, and is getting a certain percentage of the net 
outturn of that crop in every operation of which he has contributed his physical 
labour or that of the members of his fairly under a customary tenure system. That 
is not the case here. The mattuvaramdar like the kaieruvaramdar has no complete 
possession or custody and has no tenancy agreement, express or implied,. by con- 
duct, oral, or in writing, with the landlord. Nor does he pay any rent to the land- 
lord. He receives from the landlord instead. Nor is there any question of his 
being evicted as he was never in complete possession. . 


The learned Advocate-General instances the case of a tenancy in Ceylon, 
noted by Meek, in his Land law and Custom in the Colonies where the landlord 
supplies one buffalo and half the manure to the tenant and gets half the net outturn. 
But that illustration has no relevancy to the question here. ` The landlord, of course, 
is the owner, and his supply of the single buffalo and half the manure is not for the. 
cultivation of any land belonging to another, an essential incident required in the case‘ 
of a ‘cultivating tenant’. We have also no doubt that the landlord in Ceylon 
does so in order to get his full 50 per cent. of the produce. It is significant that 
he supplies one of the two buffaloes required for ploughing, and kalf the total manure . 
required for manuring. : 


The learned Advocate-General urged that, in any event, Rajagopala Ayyan- 
gar, J., was not correct in stating that a tenant should have exclusive possession of the 
land, without any right left in the landlord to enter on the land during the period of 
tenancy, applying the English rule, and urged further that a ‘ cultivating tenant ” 
need not even satisfy all the conditions prescribed even in the Transfer of Property 
Act for a tenant. He instanced how many landlords want to enter on the land 
during the currency of the tenancy just to assert their right of ownership or to see 
that the land is properly kept and cultivated, just as a landlord may enter the house 
rented by him now and then, by agreement, during the currency of the lease, to cee 
that the house is kept and used properly.. We are of opinion that, in this case, where 
we have to construe the phrase “ cultivating tenant" we should confine ourselves. 
to the definition of that phrase in the three Acts mentioned above, and need not go. 
beyond those Acts and definitions to English concepts of tenancy, or even to the: 
strict incidents of tenancy under the Transfer of Property Act. It may be an 
innocent pleasure for the landlord to walk across the fields rented out by him and 
see the green crops growing, and such an act, by agreement, may not take away 
anything from the cultivating tenant's rights under the above Acts. So long as. 
the cultivating tenant has full custody of theland and real effective possession of it, 
for the period of the tenancy, these little acts of the landlord, like going or. the land 
to watch the crops or to see the state of the lands, will not affect it. So too, the 
landlord’s prescribing that on his rice-fields ragi should not be grown, or on his 
sugarcane fields hemp should.not be grown, or that bone-manure or any other 
manure he objects to should not be used, #f covered by express contract, will not 
take away the cultivating tenant's status for that reason. But, as already stated, 
even applying the very definition of a “‘cultivating tenant” under the above three 
Acts, which are conceded to be correct by both sides, even the mattuvaramdag wil] 
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not be a “ cultivating tenant". We have therefore, no hesitation in confirming 
Rajagopala Ayyangar’s judgment to that effect. 


In the end, these appeals deserve to-be and are hereby dismissed with the cost 
of the contesting respondents (Sethurama Iyer and Rajammal). 


. Advocate’s fee Rs. 100 in each appeal. 


` Basheer Ahmed Sayeed, F.—I agree with my learned brother. I wish only to 
add a few observations of my own. 


The learned Advocate-General has argued that ever since the Madras Estates 
Land Act was enacted, the trend of legislation has-been towards the progressive 
adoption and implementation ofthe principles of assuring the person cultivating the 
land, if he is other than the land-owner, fixity of tenure and fair rent for him, He 
argued further that the question that arises for consideration in these two appeals 
should be viewed and determined in the light of this background. In my view, 
there can be no controversy in regard to the persistent attempt on the part of the 
Legislature to ensure that the land should belong to the one who tills or cultivates 

‘it. The laws enacted for the abolition of the zamindari estates in the State of 
Madras and the conversion of those estates into ryotwari tenure lands is a big step 
in this direction. ` The various enactments that have since been pue during 
the last dacade or so, to assure non-eviction -of tenants cultivating lands of others, 
to secure fixity of tenure and of fair rent, and to prevent intermediaries securing 
any rights in themselves as against the actual cultivators of the land, do serve as 
pointers to the system of tenure that is being evolved at present in favour of the 
cultivating tenants. When this process of eliminating this class of non-cultivating 
land-owners in the ryotwari tenancy areas will reach its finalisation is rather too 
difficult to predict. But the Advocate-General is, however, optimistic enough to 
think that this process may reach its completion within the next 10 or 15 years, 
depending upon the speed of the legislation in the State. Whatever might be the 
object of the legislation that has been enacted during the last decade or more, the 
question that arises for consideration in these two appeals before us is whether the 
existing legislation has achieved the intended-purpose in the case of the appellants 
who claim to be mattuvaramdars and kaieruvaramdars. i 


We have been taken through the various provisions of the law that are relevant 
for the purpose of investigațion and determination of the question as to whether 
these ‘matiuvaramdars and. kaieruvaramdars comply with the terms of the enactments 
which regulate the relationship between the landlord and tenant in order to enable 
the tenants to secure the benefit of fixity of tenure and fair rent. My learned 
brother has considered in detail as to what exactly is the scope of the various Acts 
that have been placed before us in the course of the arguments by the learned 
Advocate-General and the learned counsel on the other side. "Taking a compre- 
hensive view of the entire enactments, wherein the definition of the term *culti- 
vating tenant’ and the incidents that should attach to a cultivating tenant in 
relation to the landlord, and the payment of rent, etc., are contained, it is clear, 
that mattuvaramdar or kaieruvaramdar can never come within the scope of the definition 
contained in these various enactments. The incidents that attach to a cultivating 
tenant have been very succinctly and definitely laid downin these various Acts that 
have been brought to our notice, and we do not find that the mattuvaramdar or the 
kaieruvaramdar to any extent satisfy the requirements of a cultivating tenant in 
relation to the owner ofthe land. A cultivating tenant is required to be in possession 
of land, though not in exclusive possession, the terms being used in no technical 
sense. He has to pay rent, and he has to do so under a tenancy agreement, whether 
express or implied. He is also liable to be evicted by the landlord for non-payment 
of rent when he falls in arrears. He has to cultivate the land in every sense of the 
term. A lease deed is also contemplated to be executed under some of the provi- 
‘sions that obtain in the several.Acts. Qn the evidence that has been placed before 
us and which has been analysed for the Court by one of the learned counsel for the 
appellants, it is difficult to bring even the matiuvaramdar, who ploughs the land with 
his own bulls and plough, leave alone the kaieruvaramdar, who does not even bring 
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his bulls or plough, for the purpose of ploughing the land which is required to be 
done for the purpose of raising the crop, within the definition of a “ cultivating 
tenant", The evidence proves this much, viz., that in the long series of cultivating 
operations, what the mattuvaramdar does is a small part, that is, ploughing the land, 
and if the matiuvaramdar does it with his own bulls and plough, the kaieruvaramdar 
does it with the plough and bulls belonging to the owner of the land. Cultivation 
does not mean mere ploughing, nor could a cultivating tenant mean a person 
who merely ploughs the land for the purpose of cultivation. There appears to be 
no continuity either in the service rendered by the matiuvaramdars or the kaieru- ' 
varamdar in respect of these operations which constitute cultivation of the land and 
which are required to raise crops in order to entitle either of them to claim a share 
of the produce. The entire evidence when sifted, as has already been done in the 
typed papers supplied by the learned counsel for the appellants, goes only to show 
that at best the maituvaramdar or the kaieruvaramdar is nothing more than a person 
who merely lends his services, the'same being a small part of the series of opera- 
tions required for the purpose of raising crops on the land belonging to the owner. 
It is, therefore, difficult to come to the conclusion on the basis of the evidence or on 
an interpretation of the terms used in the various recent enactments governing the 
relationship between the landlord and tenant that even the mattuvaramdar could 
ever be a cultivating tenant. There is no question of the mattuvaramdar remaining 
on the land which is an essential condition attaching toa cultivating tenant, after 
he has done the operations. -All that he does is merely to take his bulls, . perhaps 
his own plough or the plough supplied by the landlord, and plough the Jand and 
do nothing more. If he does anything more, he does it purely in his capacity as a 
labourer for which wages are paid then and there according to the kind and value 
of services rendered by him. This is also in evidence. The position of the kaieru- 
varamdar, as has been pointed out by my learned brother, is far worse than that 
of the mattuvaramdar in the light of the various provisions of the enactments which 
refer to the incidents of a cultivating tenant and the evidence on record. For the 
production of crop on the land, a mattuvaramdar; if he could really be considered 
a tenant under the landlord and entitled to the various benefits that are being 
conferred upon such a tenant by the series of legislation that has been passed during 
the last decade or şo, should be something more than what be claims to be as per 
his own evidence in this case. It is also significant that in the case of matiuvaramdars 
the period of tenancy is not fixed and notspecific. Itis as vague asit could beg 
He is not in possession of the land. He has no controf over the cultivation or the 
period of cultivation or even the process of cultivation. The produce of the land 
ploughed by him is not liable to be attached for his.debts. All the evidence on- 
this aspect of the case goes to show that he is nothing more than a person whose 
services for ploughing the land are remunerated by way of certain share of the 
produce if produced. But if no produce is produced after he has contributed to the 
ploughing operations, the evidence is that he retains what has already been paid to 
him or what the landlord would pay in his discretion, if there is failure of crops 
after the mattuvaramdar has ploughed the land. Such a person could hardly be 
considered to be a tenant entitled to possession of the land and also to control the 
operations on the land. The evidence has clearly shown that even the sowing 
of the seeds, weeding, watering of the lands, and the threshing of the grains, all 
those operations are done by the landlord and not by the tenant. The mattu- 
varamdar claims a share of the produce for his having ploughed the land at the earliest. 
stage of the cultivation operations. . 


My learned brother has dealt with the question of exclusive possession which 
has been referréd to by Rajagopala Ayyangar, J., in the order appealed against, 
and I do not think that I need traverse that ground, though I am of opinion that 
possession as between the landlord and the tenant is a vital incident which would go 
to determine whether the holder of the land or the one who is in custody is a tenant 
or not. So far as the landowner is concerrfed, the possession of the tenant is that 
of the landowner, but as against the rest of the world the possession of the tenant 
must be exclusively his own. The mattuvaramdar does not have any such possession. 

e. 
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In the present case so far as the mattuvaramdar is concerned, he absolutely does not 
seem to have any possession of the land whatsoever and he is not called upon to 
pay any rent either, asa tenant of the land. He has only to get a share of.the pro- 
duce at the most for the service of ploughing which be. renders and that. too if and 
when the landlord chooses to call him to render such services. There is no evidence 
to show that the mattuvaramdar who gets waram for his madu or bulls, is entitled as 
of right to be called from year to year to plough the lands. It is not shown either 
that the landlord is prevented from requisitioning the services of other persons to 


lend their ploughs and bulls and do the ploughing operations on the land of the 
landlord if and when he so desires. 


‘In these circumstances, I am of the same opinion as my learned brother that 
neither the terms of the enactment relied on by both sides and that have came up 
for consideration before us, nor the facts of the case before us would warrant the 
inference that the mattuvaramdar or the kaieruvaramdar is a cultivating tenant. I would 
agree with my learned brother that the appeals should be dismissed with costs. 


V.S. ———— Writ Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Jusrice RAJAGOPALAN AND Mr. Justice BALAKRI9HNA AYYAR. 


C. Abdul Afeez Sahib .. Appellant* 
: v. ->> i 
Official Receiver, North Arcot, in I.P. No. 11 of 1955, Sub- 

Court, Vellore -> i ' .. Respondent. 


Civil Procedure Code (V of 1908), section 11—Execution proceedings—Constructive ves judicata—Failure— 
of judgment-debtor to raise plea of limitation—Order for sale—Effect of —Plea of limitation in subsequent applica- 
üon—JBar of res judidata. . 


Where an application to execute a mortgage decree is made more than three years after the date 
of the final order on a prior application, but the judgment-debtor, to whom notice is ordered, fails 
to contest the application, and an order ex parte is made for sale, the effect of the order for sale is that 
the Court must be deemed to have decided (1) that the petitioner has a right to execute, (2) that the 
judgment-debtor is liable to satisfy the decree, (3) that the decree is executable, and (4) that it is 
barred by limitation and the order bars an investigation of the plea of limitation raised at the stage 
of a subsequent application for execution. The principle of contructive res judicata applies. 


Appayya v. Venkataratnam, (1953) 2 M.L.J. 225, disapproved. 


Venkataranga Reddi v. Chinna Sithamma, (1941) 1 M.L.J. 270 and Shanmugavelu v. Karuppannaswami, 
A.LR. 1954 Mad. 1070, followed. 
* Appeal against the Order of the Court of the Subordinate Judge, Vellore, 
dated 17th February, 1956, and made in E.P. No. 205 of 1952 in O.S. No. 4 of 1941, 


E. R. Krishnan and V. Nagarajan, for Appellant. 
P. C. Parthasarathi Ayyangar, for Respondent. 


The Judgment of the Court was delivered by j 


Rajagopalan, J.—The facts lie in a brief compass and are not in dispute. The 
appellant is the assignee of the decree, dated 31st March, 1942, which entitled the 
decree-holder to bring the hypotheca to sale. Defendant r and defendant 6 were 
adjudged insolvents ; they were entitled between them to a 2/3 share in the hypo- 
theca ; the mortgage itself was held not to be binding on the Official Receiver in 
whom their assets vested. - Though the appellant asked for the sale of the entire 
hypotheca, it was conceded that his right, if any, could be enforced only against 
a third share of the hypotheca, the equity of redemption which has vested in defen- 
dants 7 and 8. . 

E.P. No. 133 of 1942, the first of the applications filed for the execution of the 
decree, was filed on 4th July, 1942, butt was ultimately dismissed on 5th February, 


* A.A.O. No. 345 of 1956. 20th March, 1958. 
. 
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1943. The next Execution Petition No. 225 of 1947 was filed on grd November, 1947, 
more than three years after the termination of the proceedings in E.P. No. 133-0f 
1942. Notice was ordered to the judgment-debtors, but apparently none of them 
contested the claim to execute the decree. Sale was ordered on 15th March, 1948 
and the properties were brought to sale. This petition too proved infructuous, 
and it was dismissed on 30th June, 1948. The next attempt to execute the decree 
‘was in 1949, when E.A. No. 276 of 1949 was filed on 19th August, 1949, and orders 
were obtained to transfer the decree to the Court of the District Munsif, Ranipet, 
for execution ; but no further proceedings were taken in that Court. It was after 
that that the appellant obtained the assignment of the decree. He filed E.P. 
No. 205 of 1952 on rst August, 1952. Notice was ordered to the judgment-debtor 
but only the Official Receiver entered appearance. One of the defences he put 
forward was that E.P. No. 225 of 1947 could not be viewed asastep-in-aid of exe- 
cution as the right to execute the decree was barred on the date that application 
was filed. The answer of the appellant was that the principle of constructive res 
judicata applied, and the order of the Court in E.P. No. 225 of 1947 to sell the 
hypotheca barred the investigation of the plea of limitation at this stage. 


The learned Subordinate Judge upheld the defence put foward by the Official 
Receiver and directed the dismissal of the execution petition in its entirety. The 
assignee decree-holder appealed. As we have pointed out, the real question in 
appeal is whether the appellant is entitled to execute the decree against the 1/3 share 
which has not vested in the Official\Receiver. Independent of the plea of limi- 
tation, the 2/3 that has vested in the* Official Receiver was not available to the 
appellant to proceed against. The judgment-debtors interested in the equity of 
redemption in the remaining third did not. participate in the proceedings either 
in the lower Court or before us. 


The plea of limitation would have been well-founded had it been put forward 
as a defence in the proceedings, in E.P. No. 225 of 1947, before the Court ordered 
execution of the decree. No such defence was taken, and the order of the Court 
itself was ex parte the judgment-debtors. The question is, does not decision in 
E.P. No. 225 of 1947 bar an investigation ofthe plea of limitation, at this stage in 
E proceedings »n the subsequent application to execute the decree, E.P. No. 205 
of 1952. 


The rule laid down by a Division Bench of this' Court in Venkatranga Reddi v. 
Chinna Sithamma*, applies and the plea of res judicata will have to be upheld. To 
negative the plea of res judicata and to uphold that of limitation, the learned Subor- 
dinate Judge relied on the judgment of Krishnaswami Nayudu, J., in Appayya v. 
Venkataratnam?. The learned Subordinate Judge apparently did not notice that 
the decision in Venkatranga Reddi v. Chinna Sithamma!, from which Krishnaswami 
Nayudu, J., differed, was that of a Division Bench. The correctness of the decision 
of Krishnaswami Nayudu, J., in Appayya v. Venkatarainam?, and even the propriety 
of the course he took in differing from the decision of Division Bench of this Court 
were commented on adversely by another Division Bench in Shanmugavelu v. Karu- 
Bannaswami?. The principle laid down in Venkatranga Reddi's case’, was reaffirmed 
in Shanmugavelu v. Karuppannaswami?. Even independently of that, we are bound 
by the authority of Venkatranga Redd?'s case? the principle laid down in which we 
respectfully accept as correct. As pointed out in Shanmugavelu v. Karuppannaswami?, 


“it is now well-established that if an order to execute is passed in an execution petition the 
Court is deemed to have decided (1) that the petitioner has a right to execute, (2) that the judgment- 
debtor is liable to satisfy the decree, (3) that the decree is executable, and (4) that it is not barred by 
limitation ”. 


That was the effect of the order to sell, dated 15th March, 1948, passed in E.P. 


No. 225 of 1947. 


MÀ nance a Sa 


1, (1941) 1 M.L.J. 270. 3. ALR. 1954 Mad. 1070. 
2. (1953) 2 M.L.J. 225. 
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The appeal is allowed ; the order of the Subordinate Judge is set aside, and 

E.P. No. 205 of 1952 is remanded for disposal afresh according to law. As the 

claim against the Official Receiver was bad even independerit of the plea of limi- 

tation, the appellant will pay the costs of the Official Receiver, both in the lower 
. Court and in this Court. 


P.R.N. ——— Appeal allowed. E.P; remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMASWAMI. 
Union of India ‘owning the Southern Railway by its General. 


Manager .. Afpellant* 
v i 4 


S. M. Arunachala Mudaliar and Company represented by A. C. 
Ramaswami Mudaliar : Respondent. 

Contraci—Security deposit for the due performance of—Forfeiture on breach—Conditions—Contract Act 
(IX of 1872), sections 64 and 74—Applicability. 

The forfeiture of the amount deposited as security for the performance of the contract will be 
upheld, if the amount was reasonable. (The deposit was of five per cent. of the value of the goods 
contracted for and forfeiture of the same was upheld.) * 

Neither sections 64 and 74 of the Contract Act not the principles laid down in dealing with 
promises to pay specified sums in case of breach of contract;apply to cases of forfeiture of deposits. 
for breach of stiplulations. i 


Case-law discussed. 


Appeal against the Decree of the Court of the Subordinate Judge of Tiruchi- 
rapalli in A.S. No. 251 of 1954 preferred against the Decree of the Court of the 
District Munsif of Karur in O.S. No. 426 of 1952. 


S. S. Ramachandra Ayyar, for Appellant. 
K. S. Naidu and R. Krishnanworthi, for Respondent. 
The Court delivered the following ` " 


Jupcmenr.—This Second Appeal is preferred against the decree and judgment 
of the learned Subordinate Judge of Tiruchirapalli in A.S. No. 251 of 1954, modifying 
the decree and judgment of the learned District Munsif of Karur, in O.S. No. 426 
of 1952. The plaintiff firm undertook to supply 1,000 tins of gingelly oil in two 
loads, 500 at Erode and 500 at Karur. Both the Courts have found that there was 
default on the part of the plaintiff in regard to the supply of 280 tins of gingelly oil. 
On this default the- defendant, the Southern Railway, forfeited a sum of Rs. 1,840 
which had been given as security by the plaintiff-firm for the fulfilment of the terms 
of the contract. À 


How this sum of Rs. 1,840 came to be deposited as security deposit was as 
follows : The terms of the contract are to be found in Exhibits A-1 and B-1. Before 
submitting the tender to qualify one to become a tenderer, he must deposit a sum. 
of Rs. 1,000 as earnest money. If his tender is not accepted, the amount will be 
refunded to him. If his tender is accepted but the tenderer declines to take up the 
contract, the amount will be forfeited to the railway. If his tender isaccepted and the: 
tenderer takes up the contract, he will have to pay such further amount as may be 
necessary to make up 5 per cent. of the value of the commodities ordered; if the. 
value of the commodities ordered happens to be less than Rs. 1,000, the security 
deposit will be Rs. 1,000. In such cases, the earnest money will alone serve as. 
security deposit. In either case, where extra sum is to be deposited, the earnest money: 
already deposited together with the later deposit will be the security deposit. 


* S.A, No. 1323 of 1955 and C.M.P. No. 4188 of 1955. (ens ME SALE A 
s ravana, 1880—Saka).. 
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On the breach of the contract by the plaintiff-firm and the default committed 
by it, the railway has foreited a sum of Rs. 1,840 as per terms of the contract. The 
plaintiff came to Court contesting his liability and the forfeiture of Rs. 1,840. 


Both the Courts came to. the conclusion that there was default and a breach 
of the contract by the plaintiff-firm in regard to 280 tins of gingelly oil. The learned ` 
District Munsif further held that by reason of the breach, the railway. was entitled 
to forfeit the amount of Rs. 1,840. On appeal the learned Subordinate Judge who 
seems to have been ruled more by his heart than by his head observed : 


“ Taking the entire aspects into consideration, I am not satisfied that there is, justification for 
the railway which is a benevolent Governmental concern to seek to forfeit the entire security deposit 
taking a view lacking in magnanimity and which does not save the ends of justice. . . 
Bestowing equitable considerations over the matter in dispute I think the ends of j justice will be met 
by directing the defendant to refund the security deposit proportionate to the extent the contract 
has been already fulfilled by the plaintiff. The plaintiff will forfeit the security deposit at the rate of 
5 per cent, on the value of 280 tins of gingelly oil,not supplied, working on the basis of the contract 
rate, In the result, the appeal is allowed in part. Parties to bear their own costs throughout." 


The railways have not unnaturally prefered this Second Appeal contending 


that the lower appellate Court has not decided the appeal bearing in mind the correct 
principles of law which have been laid down by this Court. 


The learngd advocate for the appellant draws my attention to the following 
three decisions: In Manian’ Patter v. The Madras Railway Company by its Agent and 
Managert, a Bench of this Court composed of Subramania Ayyar, O.C.]., and 
Sankaran Nair, J., held that neither section. 74: of the Indian Contract Act, nor the 
principles of law laid down in decisions dealing with promises to pay specified sums 
in case of breach of.contract apply to cases of forfeiture of deposits for breach of 
stipulations even when some of them are but trifling while others are not such. The 
English decision in Wallis v. Smith?, was relied on. In such cases, it was held, that 
where the instrument refers to a sum deposited as security for performance, the 
forfeiture will not be interfered with, if reasonable, in amount. (It will be remem- 
bered that in the instant case the forfeited amount pool 5 per cent. of the 
value of the articles supplied by the plaintif-firm). ©- 


In Natesa Aiyag v. Appavu Padayachi*, a Full Bench of this Court held (Sadasiva. 
Ayyar, J., dissenting) that in similar circumstances, A, the plaintiff, was not entitled 
to a return of the deposit; neither section 64 nor section 74 of the Contract Act is 
applicable to such a deposit and a stipulation for its fürfeiture in case of breach is. 
not one by way of penalty; that the law of India on this subject does not differ from. 
the English law; and that a stipulation to forfeit ten percent. of the consideration 
in case of breach is neither unreasonable nor extraordinary. (It will be remembered 
that in this case the stipulation was to forfeit five per cent.). ` : 


In Abba Gani & Co. v. Trustees of the Port of Bombay*, a Bench of the Bombay 
High Court held that section 74 of the Indian Contract Act does contemplate the 
case of a deposit made for the due performance of a contract, that such deposit can- 
not be considered as amount to be paid in case of a breach, nor can it be considered 
to be “‘ any other stipulation by way of penalty " and that therefore a party com- 
mitting a breach of the contract is not entitled to the.benefit conferred by the sec- 
tion in a suit filed by him for the refund of the deposit. Dinanath v. Malui & Co, 
followed. It was further held that the equitable jurisdiction of the Court to give 
relief against forfeiture and to relieve a party against penalty is conditioned by the 
fact that ordinarily the Court-will not help a wrong doer or a party in default in 
obtaining a deposit which he had made for the due performance of a contract when 
he himself broke the contract or repudiated the contract and that there is no 
difference in this respect between a contract for sale of land and other contracts. 





— M 
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-Ex parte Barrell, Yn re Parnell*, Howe v. Smith?, Natesa Aiyar v. Appaou Padayachi?, and 
Sprague v. :Booth*, followed. 


The net result of this analysis is that the decree of the learned Subordinate 
Judge cannot be supported as it is opposed to the decisions of this Court. This 
Second Appeal is allowed with costs and the decree of the learned Subordinate Judge 
is set aside and the decree of the learned District Munsif is restored. 


For the reasons set out above, the memorandum of cross-objections is dismissed. 
No costs and no leave in both. G. M. P. No. 4188 of 1958. ‘The valuation in the 


ee of Second Appeal will be brought into conformity with the amended 
ecrec. ; 


V.S. f ——— i Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, PRESENT :—MR. JusricE PANCHAPAKESA AYYAR. 


Appannan ; .. Petitioner 
y. 
V. N. Subbanna Goundan and others P Respondents. 


. .. Provincial Insolvency Act (V of 1920), section 16—Petitioning creditor not proceeding with insolvency 
petition with diligence—Another creditor —If can be allowed to procecd with the petition. : 


The requirements of section 16 of the Provincial Insolvency Act are satisfied when the first 
‘petitioning creditor withdraws the amount deposited by the insolvent towards the debt and 
-does not proceed with the insolvency petition and where the consequen t annulment of the adjudi- 
“cation would result in defeating all the other creditors. 


"The petition presented by the first petitioning creditor must be held to enure for the benefit of 
all the creditors ofthe insolvent on that date. Any other creditor whose debt exists‘on the date of the 


ming of the insolvency petition can be allowed to proceed with the insolyency petition as petitioning 
creditor. 


Chandramouleswaran v. Krishnaswami Naidu, (1952) 2 M.L.J. 148, referred. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Decree of the Court of the Additional District Judge, Coimbatore, dated 17th 
September, 1956 and passed in I.A. No. 358 of 1956 in C.M.A. No. 4 of 1955. 


K. S. Naidu, for Petitioner. : 
S. Sethuratnam and S. Palaniswami, for Respondents. 
The Court delivered “the following 


Jupcment.—This is a petition by one Appanna Mudaliar against the orders 
of the Additional District Judge, Coimbatore, in I.A. No. 358 of 1956, in C.M.A. 
No. 4 of 1955 on his file, impleading one Subbanna Goundar, the petitioner in that 
interlocutory application, as the fourth respondent in the Civil Miscellaneous Appeal. 
"That was a Civil Miscellaneous Appeal filed by this petitioner, who had been adju- 
dicated an insolvent in I.P. No. 40 of 1952, for quashing that order of adjudication. 
One T. G. Ayyaswami Mudaliar had filed the insolvency petition for adjudicating 
the petitioner insolvent, alleging that he owed him some Rs. 3,000 and odd, and 
that the insolvent owed diverse other sums to diverse other creditors, and was unable 
to pay his creditors, and had committed acts of insolvency within three months 
before the filing of the petition. The resourceful insolvent-petitioner promptly 
deposited the amount of Rs. 3,125-10-0 claimed by Ayyasami as due to him. 
Ayyaswami gladly withdrew that amount and ceased to take any interest in the 
insolvency petition thereafter. But Papammal and Mangalammal, two persons 
claiming to be creditors in respect of Rs. 1,000 each put in a petition to add them- 
selves as petitioning creditors in the insolvency petition, since Ayyasami, the first 
petitioning creditor, had not been diligent in prosecuting the insolvency petition. 
"They alleged. that the petitioner-insolvent had alienated all. his properties in favour 
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of a Mahommedan lady and her daughter on 15th December, 1951, before the filing 
„of the insolvency petition, for Rs. 9,000. They were added as petitioning creditors 
2 and 3, and the petitioner was adjudicated an insolvent. He then filed the Civil 
Miscellaneous Appeal. i : 


The petitioner-insolvent had filed a Second Appeal against the decree in O.S. 
No. 80 of 1949 under which alone Papammal and Mangalammal became creditors 
-of his, and that appeal was allowed, and a fresh account-was directed to be taken 
in respect of the partnership carried on by the insolvent.and the petitionning cre- 
'ditors 2 and 3. Fearing that in such fresh taking of accounts the debts of Papammal 
may disappear, and they may cease to be creditors, orthat the insolvent may deposit 
the amount found due to them on such fresh taking of accounts and get rid 
of the insolvency, Subbanna Goundar, who claimed to be a creditor for more 
than Rs. 30,000 regarding the insolvent under two decrees in O.S. Nos. 473 of 1950 
and 446 of 1951 on the file of the Sub Court, Coimbatore, wanted to be added as : 
à respondent in the Civil Miscellaneous Appeal in order to fight out the request of 
ithe petitioner-insolvent for the cancellation of the adjudication. His application 
"was stoutly opposed by the insolvent, but was granted by the learned Additional 
District Judge on the ground that, if his application was not granted and the 
insolvency petition was dismissed, because of the disappearance or settlement of the 
comparatively small debts due to Papammal.and Mangalammal, gross injustice 
‘would result as in a case decided by Mr. Basheer Ahmed Sayeed, J., in Chandramo- 
leswaran v. Krishnaswami Naidu. So he allowed Subbanna Goundar’s application 
and added him as the fourth respondent in the Civil Miscellaneous Appeal. 
‘Hence this Civil Revision Petition. 


I have perused the records and heard the learned counsel on both. sides. 
Mr. K. S. Naidu, learned counsel for the petitioner raised several grounds. The 
first was that in this case there was mo proof that Papammal and Mangalammal, 
petitioning creditors 2 and 3, had not proceeded with due diligence, or were 
colluding with the petitioner, and that therefore the requirements of section 
I6 of the Proviacial Insolvency Act were not satisfied. I cannot agree. 
The first petitioning creditor, Ayyasami, had taken away the amount deposited 
by the insolvent towards his debt, and had not proceeded with the petition diligently 
thereafter. He is a petitioning creditor; and, so; the requirements of section 16 
"will be- satisfied. Besides, even if Papammal and Mangalammal do not collude 
with the petitioner and if the debts due by the petitioner to them disappear on fresh 
account taking, or are deposited by the petitioner, as he deposited the debt due to 
Ayyasami, the petitioner will get his adjudication automatically cancelled, defeating 
all his other creditors including Subbanna Goundar, who claims Rs. 30,000, and 
gross injustice will result and the principle of the ruling in Chandramouleswaran v. 
‘Krisnaswami Naidu, will apply. 


Then Mr. Naidu urged that the ruling in In re Maund v. Ex Parte Maund?, wil 
apply and thatthe Court had no power to amend an insolvency petition by adding, 
.as petitioners, after three months had elapsed from the date of bankruptcy upon 
"which, the petition was founded, the creditors whose debts were other than those in 
respect of which the petition was presented.. This ruling will not help him as the 
petition presented by Ayyasami must be held to enure for the benefit of all the cre- 
ditors of the petitioner on that date, and, indeed, the allegation in it was that the 
petitioner, by alienating all his properties, had made it impossible for all his creditors 
to recover their dues. So, even Subbanna Goundar’s debt, if it existed on the date 
.of the filing of the insolvency petition, as is conceded by Mr. Naidu, will be a debt 
in respect of which the insolvency petition by Ayyasami was presented. In the 
end, therefore, I see no reason whatever to interfere with the order passed by the 
learned Additional District Judge. It is confirmed, and this Civil Revision Petition 
is dismissed, but, in the circumstances without costs. 


V.S. ———— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 


Putta Rm. Ramanatha Iyer .. Pelitioner* 
U. 


T. S. Ramachari and another .. Respondents. 


Provincial Insolvency Act (V of 1920), section 51 (1) and Civil Procedure Code (V of 1908), Order 21, 
rule 72—Leave to bid and set-off obtained by decree-holder—Fudgment-debtor adjudicated insolvent on his own 
penin presented before the date of execution sale—Whether the decree-holder should put the sale proceeds into 

ouri. yore 
_A decree-holder auction-purchaser who has obtained leave to bid and set-off the sale proceeds 
against his dues under the decree cannot get the benefit of the execution sale and cannot set-off but 
must put the sale proceeds into Court, if the judgment-debtor was adjudicated insolvent on his pet- 
tion presented before the date of the sale. 

The combined effect of section 51 (1) and (3) of the Provincial Insolvency Act is that while a 
purchaser in good faith gets’good title to the properties sold in Court-auction after the presentation 
of the insolvency petition, the decree-holder cannot get any right to the proceeds which would vest 
in the Receiver. 

Bhimraji Motiji v. O. R., Bellary, (1942) 1 M.L.J. 306, followed. 


Petition under section 75 Dd the Provincial Insolvency Act (V of 1920) praying 
the High Court to revise the: Order of the District Court, Madurei, dated 21st 
December, 1955 and made in C.M.A. No. 25 of 1955. (M.P.No. 13 of 1954 in 
I.P. No. 26 of 1952, Court of the grd Additional Sub-Judge, Madurai). 


T. S. Vaidyanatha Ayyar, for Petitioner. 
A. R. Krishnaswami, for Respondents. 


The Court delivered the following 


Jupement.—This revision arises under section 75 of the Provincial Insolvency 
Act at the instance of an execution-creditor. The petitioner obtained a money 
decree against one Srinivasa Iyer. In execution of his decree he attached certain 
property belonging to the debtor, obtained leave to bid and set-off the sale proceeds 
against his dues under the decree, and brought the properties to sale. The sale 
took place on 15th September, 1952 and- was confirmed on 21$t October, 1952. 
A few days before the sale, i.e., on 6th September, 1952, theldebtor filed I.P. No. 26 
of 1952 on the file of the Sub-Court, Madurai, to adjudicate himself an insolvent. 
Srinivasa Iyer was adjudicated an insolvent on 19th June, 1953 and his properties 
vested in the Official Receiver. The Official Receiver was then moved to take 
steps to set aside the sale which took place in execution of the petitioner’s decree 
but the Receiver held that the Court-sale was valid but that the petitioner should 
deposit the sale amount into Court. A creditor of the insolvent and the petitioner 
filed appeals to the Subordinate Judge in M.P. Nos. 13 and 16 of 1954, under sec- 
tion 68, the former seeking directions to have the Court-sale set aside, the latter 
‘objecting to the order directing him to bring into Court the sale amount. The 
learned Subordinate Judge directed the Official Receiver to take steps to set aside 
the sale. In that view hesetaside the order calling upon the petitioner to bring 
the sale proceeds. The petitioner thereupon filed an appeal to the district Court 
against the order of the Subordinate Judge. The learned District Judge held that 
the Court-sale was valid and could not be set aside but that the petitioner could 
not set-off the sale amount against his dues and should bring it into Court for the 
benefit of the general body of the creditors. The petitioner has filed this revision 
against the order of the District Judge. It is not disputed that the petitioner was 
not aware of the institution of the insolvency proceedings at the time when he pur- 
chased the properties in the Court-auction and that he did so in good faith. The 
only question for decision is whether the petitioner is entitled to set-off the sale-price 
against his decree. i 


*C.R.P. No. 213 of 1956. ist May, 1958. 
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The effect of the adjudication of the debtor as insolvent is that under section 
28 (7) read with section 28 (2) the property of theinsolvent would vestin the Official 
Receiver as from the date of presentation of the petition. Therefore all the pro- 
perty which the debtor had on the date of the insolvency petition would statutorily 
vest in the Official Receiver but section 51 (3) protects the title of a bona fide purchaser 
in a Court-sale which takes place after the presentation of the insolvency petition. 


Under section 51(1) the executing creditor will not be entitled to the benefit 
of execution as against the Receiver in respect of assets received after the admission 
of the insolvency petition. Under section 51 (3) the title of a purchaser in good 
faith in an execution sale would be protected.as against the Receiver notwithstanding 
the fact that the title to the property had vested in the latter anterior to the exe- 
ion sale by virtue of thé principle of relation back embodied in section 28 (7). 
The combined effect of section 51(1) and (3) is that while a purchaser in good faith 
gets good title to the properties sold in Court-auction after the presentation. of an 
insolvency petition, the decree-holder cannot get any right to the proceeds which 
would vest in the Receiver. : 


Mr. T. S. Vaidyanatha Iyer, the learned advocate for the petitioner contended 
that section 51(1) would not apply to a case where the decree-holder had obtained 
leave to bid nd set-off and later purchased. He relied in this connection on 
Mallikarjuna Rao v. O.R., Kisinat. Butthe question thatarosein that case was whether 
section 51(3) would protect Court-sales after the order of adjudication and the learned 
Judges answered the question in the negative. From that the learned advocate 
argued that a Court-sale prior to the order of adjudication was valid. That is un- 
doubtedly so if the purchaser acts in good faith but the protection given to the pur- 
chaser is not extended to the decree-holder. In Muthu Chettiar v. Venkitasami Naicker?, 
it was held that the executing creditor was not entitled to the benefit of execution 
against the Receiver unless the assets are received before the admission of the peti- 
tion. That case held that section 51(3) would apply even after adjudication a, 
point on which the learned Judges in Mallikarjuna Rao v. O. R., Kisina!, took a 
contrary view. Guruviah v. Rangiak®, affirmed the latter view. A recent decision 
of a Full Bench of the Andhra High Court in Srirangamma v. .Narayanamma*, has 
accepted the decision in Muthu Chettiar v. Venklisami Naicker?. But in my opinion 
these decisions which relates to the validity of a sale under section 51 (3) afford 
no assistance to the question involved in the case whether a decree-holder auction- 
purchaser having obtained leave to bid and set-off under Order 21, rule 72, Civil 
Procedure Code, should under section 51 (1) pay the sale amount into Court. 
Section 51 (1) states that the decree-holder is not entitled to the benefit of execu- 
tion. In Henry Merieu v. O. R., Madura’, it was held that the decree-holder auction- 
purchaser in such circumstances could not be asked to pay. But in Venkatasivayya 
v. Suryanarayana®, a contrary view was taken, viz., that the decree-holder, auction- 
purchaser, cannot set-off but should put the money into Court. The latter view 
was approved in a decision of a Bench of this Court in Firm of Bihmraj Motiji v. 
The O. R., Bellary’. The actual point for determination in that case was whether 
the decree-holder auction-purchaser could give up or have the sale cancelled or 
whether he should pay the amount of his bid less the costs of execution. The 
learned Judges held that he could not repudiate the sale but should give up the 
benefit of the execution, viz., the amount of the bid although he was given leave 
to bid and set-off. It is therefore clear that the learned District Judge was right in 
directing the petitioner to bring into Court the amount of the petitioner's bid in 
the execution sale. The Civil Revision Petition fails and is dismissed. In the cir- 
cumstances of the case I make no order as to costs in thc Civil Revision Petition. 


Y.S. c ——— : Petition dismissed. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—MR. Justice RAMASWAMI. 


"OPNS Chatterjee ..  Pelitioner* ` 

v. v. : M 
The State of Madras : .. Respondent. 

Civil Procedure Code (V of 1908), Order 45, rule 7 and Order 12, rule 3 of the Supreme Court Rules— 
Failure to furnish security as ordered under within the time—Power of Court to extend time for sufficient cause. 


It is no doubt true that Order 45, rule 7 of the Code of Civil Procedure limits the discretion of the- 
Court to grant extension of time to a maximum of sixty days beyond the ninety days time an appli- 
cant would have as of right to deposit the security ordered by Court in an application for leave to 
appeal to the Supreme Court. But rule 3 of Order 12 of the Supreme Court Rules, corresponding” 
to the former rule 9 of the Privy Council Rules, enables the Court dealing with such an application 
to grant extension of time and pass such orders, as the justice of the case requires. This rule of the 
Supreme Court will prevail over the provisions of Order 45, rule 7 of the Code of Civil Procedure. 


Hence the High Court has power to extend the time for furnishing security in such cases if 
sufficient cause is shown though such power will be exercised only in very proper cases. 

Pitchaiah v. Narasimhacharyulu, (1956) . An.W.R. 106 .and Gunavathi Devi v. Bihar State, A.I. R- 
1958 Pat. 236, referred. 

Petition praying that in the circumstances stated therein the High Court will 
be pleased to excuse the delay in paying the Printing deposit in S.C.S.L.P. Crl. 
Nos. 557 to 560 of 1957 on the file of the Supreme Court of India (from the Order 
of the High Court, Madras, dated 29th January, 1957 and 19th February, 1957 
and made in Cil. R.C. Nos. .59 and 85 to 87 of 1957.) z 


S. Mohan Kumaramangalam and A. S. Sivakaminathan, for Petitioner. 


V. Ramaswami for the Additional Government Pleader (K. Veeraswami) on. 
behalf of the State. 


© The Court made the following 

Onzpzn.—This is an application for excusing delay in depositing the initial 
charges for printing records in S.C.S.L.P. Crl. Nos. 557 to 560 of 1957 against Cri. 
R.C. No. 59 of 1957 and in which leave has been granted by the Supreme Court. 


Under Rule 17 of Order 21 of the Supreme Court Rules it is provided that the 
preceding orders of the Rules of the Supreme Court with reference to civil appeals 
with thenecessary modifications and adaptations areto apply to criminal appeals also. 
Order 12, rule 3 of the Supreme Court Rules provides that when an appellant having 
obtained a certificate fails to furnish the security or make the depósit as required 
under Order 45, rule 7 (1) of the Civil Procedure Code the High Court may cancel 
the certificate or make such further or other order as the justice of the case may 
require. The time contemplated under Order 45, rule 7 (1), Civil Procedure Code, 
within which the deposit is required to be made under rule 7 (1) (5) is ninety days or 
such.further period not exceeding six wecks from the date of the decree complained 
of or within six weeks from the date of the grant of the certificate whichever is the 
later date. The provision for time limit for making the printing deposit is 
mandatory and if the period is sought to be extended it should be on a petition 
for the purpose which has to be ordered by the Court. 


In this case leave was granted on 13th January, 1958 and the printing deposit 
has not been made within 150 days contemplated in the rules referred to above. 
Therefore the point which arises for consideration is whether this Court has got power 
to extend the period if sufficient cause is shown. 


The earliest decision of this Court is Ramayya v. Lakshmayya!, where a Full Bench 
of this Court has held that the Court has power under rule 9 of the Privy Council 
Rules to extend the period allowed for furnishing the security and the making of 
; ai a MET URN E 
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the deposit required by Order 45, rule:7 of the Code,of Civil Procedure beyond the 
periods mentioned therein but the power should not be exercised without cogent 
reason. "The effect of'the àméndment of Order 45, rule 7 of the Code is to limit 
the discretion of the Court in granting further time to a, maximum, period of sixty 
days beyond ninety days which the applicant has of right and if that provision 
stood alone the Court would have no discretion to grant time beyond the further- 
period of sixty days. But rule 9 of the Privy Coüricil Rules leaves’a discretion. 
in the Court to extend the time and.by reason of section 112 of the Code that rule 
must prevail over Order: 45, rule 7-of the Code. .. . . ico e s 0h 

^ In Pitchaiah v. Narasimhacharyulù*, -a Full Bench of the Andhra’ Pradesh High. 
Court has’ held :' Det NAI MEET DES 3 

, “The provisions of Order 45, rule 7, Civil Procedure Code, are only directory and not mandatory. 
They do not provide for a penalty for failure to comply. with the requirements laid down therein: 
It is only rule 9 of the Privy Council Rules (now rule 3 of Order 12 ofthe Supreme Court Rules) which. 
while providing for the consequences of default also,enables the Court at the same time to.pass such. 
further or other orders as the justice of the case requires." : 

The Orissa High Court has held in "Pitamkari Dibya y.. Chandrasekhár?, thus: . 

** A rule of procedure fixing time should ordinarily be held to be obligatory and ‘cannot without 
strong reasons be deemed to be directory unless the.power of extending the time 1s given to the Courts. 
It would, therefore, appear that the Court has no discretion to extend the time beyond 150 days pres-- 
cribed under Orde 45, rule 7. But'the Court'is bound to give efféct to the rule ofthe Supreme Court 
in preference to the provisions of the Civil Procédure Code when a conflict between the: two arises.. 
Therefore the Court has power to extend time by virtue ofthe express provision in rule 5 ofthe Supreme 
Court Rules. But this power should be exercised with great caution only where there are cogent. 
reasons for doing so.” ' Fai vum SÉ aci d ms : 


The Nagpur High Court has held in Gulam Hussain v. Mansurbeg?, that" ` 


* the time for furnishing security for costs can be.extended beyond.that which is prescribed: 
in the second part of rule 7 of Order 45 but that a sufficiently strong case will have to be made out. 
before this indulgence can be granted. Ordinarily the position in rule 7 must be adhered to ; very 
cogent reasons will have to be given before the Court will enlarge the time prescribed by the Code.” 


In Gunavathi Devi v. Bihar State*, it was held thus :— - - 


** It is true that the time for depositing security under Order 45, rule 7, would expire in this. 
case on the ist of February, 1957, but we have a discretion in a proper case to extend the time 
even beyond the limit provided by Order 45, rule 7, ' because of the provisions of Order 12, rule g 
of the Supreme Court. Rules, read with section 112 of the Code of Civil Procedure. That is the view 
expressed by a Division Bench of this High Court in S.C.A. No. 61 of 1952 in its order dated the- 
29th January, 1954 and'also by another Division Bench of this High Court in S.C.A. No. 29 of 1952. 
in its order; dated the 27th July, 1953." f 2. e 

The.learned Additional Government Pleader invites my attention to an un- 
reported decision of this Court of similar import by Krishnaswami Nayudu and. 
Basheer Ahmed Sayeed, JJ., in S.A. Nos. 2038 and 2039 of 1950. - 

In these circumstances I hold that I have got power to extend the time provided. 
strong and convincing grounds are put forward for granting extension of time asked. 
for. l 


The learned: advocate for the petitioner Mr. Mohan Kumaramangalam points 
out that till now though the High Court office had no obligation to do so by courtesy: 
a memo was being sent to the advocates concerned calling for deposit -of printing: 
charges. The pratice is said to have become so common that the advocate awaited. 
the receipt of memos for depositing printing charges.. The office note also refers. 
to the fact that there has been such a practice. In other words the learned advocate 
has made out that it was due to no wilful default on the part of his client that the: 
printing charges have not been deposited in time; I need not point out the general ` 
rule that no man can be prejudiced. by any act of Court the maxim being: 
actu scuralae, neminem grav abit. Yt is-the duty of the Court in such cases to help the 
petitioner as to avoid the cancellation of the certificate granted to him and for which 
he has not in any way wilfully contributed. "Therefore I excuse the delay and give 
one weck's time to deposit the printing charges: ,. ` 

RM. . "AMA mer dd ` , Petition allowed. 





= 


1. (1956) .An.W.R. 106. 3. ALR. 1952 Nag, 302 (F.B.), . 
2. ALR. 1954 Orissa.71. . 4 A.LR. 1958 Pat. 236, 


536 THE MADRAS LAW JOURNAL REPORTS. [1958 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PANCHAPAKESA AYYAR. l 


Manickam Pillai-and another : .. Pelitioners* 
' v. 2 i 
Sandanam Muthirian and others `.. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 6 (3) and 7 (2)—Suit by landlord 
against a number of lessees—Causes of action distinct and several—Court-fee payable. : : 

. Ifa person sues several lessees who are recalcitrant, for recovering possession of the several hold- 
ings leased out to them, the causes of action against each lessee is different and distinct, relating to 
each lease and holding and Court-fee should be paid separately in respect of each holding under 
section 7 of the Act even though the reliefs may be clubbed together under section 6 (3) of the Madras 
Court-fees and Suits Valuation Act. Mere ownership of the land by the same person or grant of 
leases at the same time is irrelevant for the purpose. Cases of conspiracy among several tenants -to 
defeat the claims ofthe landowner might however stand on a different footing. C 

Ramantha Chettiar v. Somasundaram Pillai, (1958) 2 M.L.J. 94 and Sampathkumara Ayyangar v. 
Perumal Dhasari, (1958) 2 M.L.J. 412, distinguished. : : 
a H - t . 
Petition under-section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Tiruchirapalli against the 
check-slip, dated rath April, 1957 and made in O.S. No. 166 of 1958. 


P. S. Srisailam, V. Ratnam and V. S. Ramakrishnan, for Petitioners. m 


V. Ramaswami for the Additional Government Pleder (K. Veeraswami) on behalf 
of the State. - 


The Court made the following - 
` Onpzz.— This is a petition by Manickam Pillai and Thandavaroya Pillai, the 
plaintiffs in O.S. No. 166 of 1956 on the file of the Subordinate Judge of 
‘Tiruchirapalli, for revising and setting aside the order of the learned Subordinate Judge 
directing an additional Court-fee of Rs. 1,977 to be paid on their plaint for recovery 
of possession of the lands held by the 85 defendants in 22 holdings, under them, and for 
past mesne profits of Rs. 2,250. The plaintiffs paid a Court-fee of. Rs. 168-12-0 for 
the relief of mesne profits, and there was no dispute by the Court fet examiner regard- 
ing this. They paid a Court-fee of only Rs. 213 for the relief for recovery of possession, 
under section 7 read with section 7 (2) (b) of the Court-fees Act of 1955. According 
to them, they had got all the defendants dispossessed from the 22 holdings in which 
all the survey numbers sought to be recovered possession of were comprised. On the 
importunities of the 85 defendants, they were permitted to continue to cultivate 
their respective lands in the above 22 holdings. But, having lost their heads by recent 
agrarian legislation, the 85 defendants were alleged to have been misguided by 
agrarian leaders and agitators and to have refused to pay the waram due to the 
plaintiffs necessitating this suit. The plaintiffs contended that, as all the defendants 
who held the lands in the 22 holdings had been misguided by the agrarian agitators 
into non-payment of the waram, the cause of action against them can be considered 
to be one and the same, and the 22 holdings lumped together, and that a Court-fee 
on a valuation of Rs. 2,831-4-0 (30 times the assessment) under section 30, read 
with section.7 (2) (5) of the Court-fees Act, 1955, would do. That is how they paid 
Rs. 213 under this head. But the Court-fee examiner issued a check-slip pointing 
out that Court-fee had to be paid separately in respect of each holding, valuaing it at 
Rs. 400 under section 30 of the Court-fees Act read with sections 6-(3) and 7 (2). But, 
unfortunately for the plaintiffs, the Court-fee examiner considered that there were 
73 holdings and said that Rs. 2,190 had to be recovered in respect of the relief for 
possession, instead of the Rs. 213 paid therefor. In other words, he wanted a deficit 
Court-fee of Rs. 1,977 to be collected from the plaintiffs. The learned Subordinate 
Judge agreed with the Court-fee examiner and directed a deficit Court-fee of 
Rs. 1,977 to be paid before goth June, 1057. Hence this Civil Revision ` Petition. 
MCTOCOEDMNEIMIIIU MM CMCOM CEDERE DM MM M CMM ECC LC C C cc MCCC DE 
* C.R.P. No. 726 of 1957. Po BE tas 8th August, 1958. 
E MERE: z Apes (17thfSravana, 1880—Saka). 


Al].  MANICKAM PILLAi v. SANDANAM- MUTHIRIAN (Panchapakesa Ayar, J.). — $37 


I have perused the records and heard Mr. Srisailam (who took the place of 
Sri S. Ramachandra Iyer after his-elevation to the Bench) for the Petitioners; and 
Mr. Ramaswami'for the learned Government Pleader. Mr. Srisailam raised three 
main contentions. The first was that this was a case where the plaintiffs were the 
owners of the-entire lands and so could sue to recover posession of the whole by pay- 
ing 30 times the assessment of the entire lands. The argument is unsustainable, 
Mere ownership of the land by the same person, or grant of leases at the same time, 
is irrelevant for this purpose. Ifa person sues several lessees, who are-recalcitrant, 
for recovering possession of the several holdings leased out to them, it is obvious that 
there are different and distinct causes of action relating to each lease and holding, and 
there must-be a separate Court-fee paid in respect of each holding, even when the 
suits are-clubbed, as here, under section 6 (3). The Court-fee payable is Rs. 30 
per holding on a'valuation of Rs. 400 under section 30. . 

The second contention was that there was a conspiracy between the 85 defen: 
dants to defeat the right of theplaintiffto the waram, due to their.being misguided by 
agrarian agitators. Reliance was placed on: my ruling in Ramanatha Chettiar and others v. 
Somasundaram Pillai. But that.suit was a case of a clear conspiracy between the 
tenants to carry away the entire crops in order to deprive the landlord of his share in the 
crop, and the prayer in the suit was for the appointment of a Receiver; after a declara- 
tion-of the plaħntiff’s title to the lands, which was not'disputed. It was not a suit 
for recovery of possession, as in this case. Ini this case, there is also-no conspiracy bet- 
ween the tenants. Simply because all these tenants were misguided by agrarian 
agitators into refusing to pay fhe.waram there. cannot be said to be-a conspiracy 
between them. It will be a case akin to.ignorant people committing nuisance in a 
public place, without any common intention in pursuance of a conspiracy, but only 
having the same intention, in pursuance of their individual needs and whims.. So, that 
case has no application to the facts of this case. . So too, the ruling in Sampath Kumara 
Ayyangar v. Perumal Dhasari (C.R.P..No. 703 of 1957.)? by Ramachandra Iyer, J., 
will have no application as that too was a case of a suit. for a declaration and not for 
possession. Er de : a ous : f 

. The last contention was that the-lower Court erred in assuming that a deficit 
Court-fee of Rs. 1977 had to be paidfor this relief as ifit were 73 holdings when there 
were only really 22 holdings and a deficit Court-fee of Rs. 447 would be the proper 
deficit.to.demand, ‘under sections 6 (3), 7 (2) and 30, even if Court-fee had to be. 
paid.for'each holding. The lower Court has not stated anywhere in its order that 
there were 73 holdings. The fact that there were 85 defendants will not disprove the- 
plaintiff's story of 22 holdings.. It seems that the lower Court simply acted on the 
figures given by the Court-fee examiner. The duty, under our law;-of assessing’ 
deficit court-fee rests on the Court, and not on the Court-fee examiner. The Court, while 
assessing the deficit Court-fee, ought to'give full reasons for its assessment. As-the lower- 
Court has not stated that there are 73 holdings, much less given reasons for that find- 
ing, and as Mr. Srisailam assures me that there are only 22 holdings comprising all the 
lands regarding which relief for possession was asked for, I accept Mr. Srisailam's. 
contention; and hold that there are only 22 holdings proved to exist and that only a 
deficit fee of Rs. 447 will be due.under section go read with sections 6 (8) and 7 (2) 
of the-Court-Fees Act,1955. In any case of dispute regarding the quantum of a tax.or 
any other financial burden between a subject arid the State, the burden is on the State to 
show that the larger quantum is leviable, and not the smaller one. ` In the-end,.there- 
fore, I modify the order of the learned Subordinate Judge and hold that only.a 
total Court-fee of Rs. 660 under section 30 of the Court-Fees Act read with sections. 
6 (3)-and 7.(2), on 22 holdings is payable for the relief of possession in this case, De- ` 
ducting Rs. 213-paid already for that relief, only a balance of Rs. 447 has to be paid. 
I direct the petitioners to pay this deficit of Rs. 447 into the lower Court within a 
month of the records reaching there. ‘There will~be :no order as to costs in this Civil 
Revision Petition, ROM X. no db 


RM. ` E O ^. Order. accordingly. 
I, (1958) 2 M.L.J. 94. : ~ & -Since reported in (1958) a M,L.J. 419, 
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IN THE-HIGH.COURT OF JUDICATURE AT MADRAS.: — | 


PRESENT :—Min; Justice PANCHAPAKESA AYYAR AND Mr. Jonos BASHEER 
AHMED SAYEED. | ^ -. EK 
Srimathi Mary Joseph. DET us ` Appellant* n 
v. f ue : nx e ES 
Tayub Mahamed Hajee Moosa & Co. , by permer -Abdul ape fey 
Kareem Mohamed Sait, and another 5 Respondents. ` 
, Specific Relief Act (L'of-1877), section 27 (6)—Transferee Sor value without notice— Paid his money e 
Meaning of—If payment should be, mt in cash. E 
The phrase ‘ paid'his money’ in section 27 (b)'of the Specific Relief Act means paid money or 
money's worth and would include payment in cash or by adjustment of a debt due. Section 27 (b) 
can be taken advantage of in all cases where the transferee has parted with his money by way of cash, 
currency notes or gold or money's worth by way of adjusting a pre-existing debt provided he had 
no notice, actual or constructive, of any prior agreement. — . 
, Appeal against the Decree of the Court of the Subordinate Judge of Dindigul 
in appeal Suit No. 43 of 1953 preferred againstthe decree of the Court of the Diss 
Munsif.of Periyakulam in Original Suit No. 178 of 1952. 


|. P. Gopalakrishnan, for Appellant. 
V. Tyagarajan for ‘Messrs. T. T. Srinivasan and C. Sampath, for Reet í. 


. The Áppeäl came on for hearing in the first instance "before Mr. Krishna- 
swami Nayudu, J., who made the following i 


. . Orver.—This ` second appeal:involves an iniportarit question of doe as 
to the interpretation that should be placed on the words ‘transferee’ for value 
who has paid money in. good faith and without notice of, the original. contract? in 
clause (b) of section 27-of the Specific Relief Act. The contention which found. oa 
with the lower Courts is that.the consideration.for the subsequent transaction must 
be in money and not-by way of adjustment.as in the present case. In supportiof this 
reliance was placed on a judgment of Horwill, J., iri famatrai v. ‘Fhukkappa*, where'the 
learned Judge took the view that at any rate a portion of the consideration must bë 
in the'shape of money. 1t is contended that that judgment cannot be supported 
especially in view-of.the words “ transferee for value that is, it would be sufficierit 
if the transfer is for valuable consideration irrespective of whether the consideration’ 
is in thé shape of moriey or adjustment of pre-existing debts or otherwise. As this 
involvés the consideration of the correctness or otherwise of a judgment of a-learried: 
Judge of this Court I consider that it is necessary that this Second Appeal should bé 
heard by a Bench. Place the papers before.the Hon’ble the Chief Justice for anders 
as to posting before a Bench... 


The Second ‘Appeal then. came « on i for final heating before a Bench (Panciapa- 
kesa Ayyar and Basheer. Ahmed Sayeed, JJ.) - 


The Judgment of the. Court was delivered: by: 


`  Panihapakesá Iyer, F.—This is a Second Appeal by one Mary doscpl: the vii: 
tiff in O.S. No:178 of 1952 on the file of the District Munsif of Periyakulam, against. 
the judgment and’ decree of the Subordinate Judge of Dindigul reversing the judg-; 
ment. and decree of the District Munsif and allowing the appeal and dismissing, 
the plaintiffs suit with. costs throughout. 

' Krishnaswami Nayudu, J., before whom this Second Appeal came-up for hearing: 
in the first instance, referred it to: a Bench,’ as he considered that Horwill, J.,:in: 
Jamatrai v. Thukkappa}, had taken the view ‘that under section 27 (5) ofthe. Specific; 
Relief Act, the phrase “ transferee for value who has paid his-money in good faith: 
must have paid at least a portion, ofthe consideration in the shape of money and that, 
otherwisé, he could not take advantage of section 27 (b). As he considered that:an* 
important ‘question of law. as. to' the, interpretation, of, the clause. “paid his moriey int 
good faith”, uhdersection 27 (P) Has to be decided in this Second Appeal, he referred; 
it to a Bench. That is how this second appeal has come before us. TE 


ek - 





' -* Second. Appel pe: 1065 of n X bug February, 1958, 
fee ox IRE ' God TM. 376. 


Il] MARY JOSEPH v. TAYUB MAHAMED ‘HAJEE & co. (Panchapakesa Ayyar, F.). 539. 


' We have perused the records and heard. the learned counsel on both sides. 
The facts were briefly these: The plaintiff, Mary Joseph, had sold a Coffee Estate 
measuring 5 acres, 74 cents for a thousand rupees to: the first- defendant, Gurr alias 
Guruswami Chettiar, on 11th April, 1947, under Exhibit B-2. There was an agree- 
ment, A-2, executed the same day by-the first defendant to reconvey the property at: 
the end of five years, on paying back, the one thousandrupees together with interest 
at 164 per cent. per annum that is Rs. 1,825 minus the four hundred rupees directed 
to be ‘paid to the first defendant by P.W. 3 the lessee towards the rent due by him to the 
plaintiff for the unexpired portion of the lease Exhibit A-1, dated 27th October, 1946, 
he had taken from the plaintiff for 5 years. We may add here that P.W. 3 admitted-. 
ly paid the balance of Rs. 400 due under the lease Exhibit A-1 to the first defendant's 
father, Arunachala Chettiar and took a receipt, Exhibit A-3, from him on 29th 
August, 1947, and handed it over to the plaintiff. The first defendant, who had 
stood guarantee for the purchase of cloth from the second defendant's shop, in' 
Madurai, by his father-in-law executed a sale-deed, Exhibit B-4, on 15th December, 
1950, for thousand rupees in part settlement of the money due by his father-in-law to 
thesecond defendant which he had guaranteed under Exhibit E-8, dated 22nd Febru- 
ary, 1950. Thesecond defendantwas not proved to have had actual notice of the agree- 
ment Exhibit A-2 to reconvey the properties to the plaintiff. The learned District 
Munsifheld that he must be deemed to have had constructive notice because accor- 
ding to him if he had made enquiries he would have found out that the possession of 
the property sold to him by the first defendant was not with the first defendant but 
was in the possession of a lessee P.W. 3 and, if he had made further enquiries, he 
might have found out that there was an agreement to reconvey, under Exhibit A-2. 
The learned District munsif also doubted the genuineness of the adjustment of 
the debt of one thousand rupees under Exhibit B-4, and considered that there was no 
satisfactory proof of such adjustment which story he considered to be fishy. He also 
doubted whether section 27 (b) of the Specific Relief Act would help the second 
defendant in the circumstances of the case. Obviously, if the second defendant had 
constructive notice of Exhibit A-2 the agreement to reconvey; section 27 (b) would not 
help him at all.. The learned District Munsif decreed the suit in favour of the plain- 
tiff with costs. We may add here that the lessee P.W. 3 had got his lease extended 
for five months frofn its expiry date, from the plaintiff, and had on the expiry of the 
extended lease, handed over the property to the plaintiff, though the plaintiff had 
not got back his title to it under the agreement to reconwey, or in any other manner. 
The plaintiff had, after obtaining such collusive possession, filed this suit for specific 
performance of the agreement to reconvey, Exhibit A-2, depositing Rs. 1,425 in 
Court. The first defendant had remained ex parte, as usually happens with such 
individuals in such cases. 


. The second defendant took the matter in appeal. The Subordinate Judge of 
Dindigul allowed the appeal with costs throughout, holding that the second defen- 
dant was not proved to have had constructive notice of the agreement to reconvey, 
Exhibit A-2,' as wrongly held by the District Munsif. Hence this Second 
Appeal. Mr. T.P. Gopalakrishnan, learned counsel for the appellant, raised two 
contentions. The first was that the second defendant was rightly held by the trial 
Court to have had constructive notice of Exhibit A-2 the agreement to reconvey. His 
argument was that if the second defendant had made some enquiries he would have 
found out that his vendor, the first defendant, was not in possession of the property, 
and that the lessee, P.W. 3, was in possession, and that if he had enquired further he ` 
would have found out that there was an agreement to reconvey Exhibit A-2. The 
argument is unconvincing. Even ifthe second defendant had made proper enquiries, 
to theextentthelaw requires him to make, he would have merely found that the les- 
see P.W. 3 was in possession, because his lease had not expired by the date of Exhibit 
B-4, he knew that the lessee P.W. 3 had agreed to pay the balance of the lease amount 
namely, four hundred rupees to the first defefidant and had thus practically attorned 
to the first defendant. Indeed it is admitted by Mr. Gopalakrishnan that the lessee, 
P.W. 3, paid the rent for the unexpired portion of the lease; namely Rs..400, to the 
first-defendant, and took-a receipt from him and handed it over to the plaintiff, : as he 
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had taken the lease from the plaintiff and had to satisfy him that he had paid Rs. 400 
balance to the vendee, defendant, as agreed on between him and the plaintiff. So, 
such enquiries as the law required the second defendant to make would not have led 
him to any suspicion regarding the rst defendant's title to sell the property, much less 
given him any notice of Exhibit A-2, the alleged agreement to reconvey. 


Then Mr. Gopalakrishnan argued that, even so, and even granting that the 
second defendant had neither actual nor constructive notice ofthe agreement to re~ 
convey, still as the second defendant had not paid one thousand rupees, the considera 
tion under Exhibit B-4 in money, but only by adjustment of a debt he could not claim: 
the benefit of section 27 (b) of the Specific Relief Act. He relied on three rulings for 
this contention, namely, the Bench ruling in Murugappa Chettiar v. Ramanathan Ghettiar* 
the ruling of Varadachariar, J., in Arunachala v. Madappa?, and the ruling of Horwill, 
J., Jamatrai v. Thukkappa?. But, on a perusal of the rulings, we do not find that any: 
of them has held that the payment must have been in money, in whole or in part, in 
order to get the advantage of section 27 (b) of the Specific Relief Act. Even Horwill, 
J., has not held to that effect, as mentioned by oversight by Krishnaswami Nayudu, J- 
Mr. Gopalakrishnan was unable to point out to us any passage in any of the three' 
judgments holding such an extreme and extraordinary view. Indeed, it will be: 
surprising if in modern times, when Courts are courts of justice, equity and good cons- 
cience, such a mediaeval notion, so contrary to justice and equity, as cSunting money, 
i.e., paying in cash or currency notes alone, being valid for the purpose of section 
27 (b), is to be upheld. - Al the three rulings relied on by Mr. Gopalakrishnan’ 
refused the benefit of section 27 (b) to the purchaser because he had notice of the’ 
prior agreement before registration. We hold that the phrase “paid his money" 
means paid money or money's worth and would include payment in cash or currency 
notes or gold and that section 27 (b)-can be taken advantage of in all-those cases. 
So, this contention also fails. : f 


This second Appeal deserves to be and is hereby dismissed, but, in the circum-, 
stances, without costs. Leave refused. 


RM. — Appeal dismissed. 
IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
: PRESENT :—Mn. Justice RAMASWAMI., 
Ayyamperumal Chettiar (died) and others ` .- Appellants* 
v. 
Palaniandi Chettiar .. Respondent. 


. Transfer of Property Act (IV of 1882), section 53 and Civil Procedure Code (V of 1908), Order 21,. rule 
63— Suit by an attaching creditor avoiding a transfer on the ground that it had been made with intent to defeat his 
clain—If should be brought in a representative capacity. 


A suit by an attaching creditor under Order 21, rule 63 of the Code of Civil Procedure, to esta- 
blish his right to attach and bring to sale certain property by avoiding a transfer of the-property on 
the ground that it had been made with the intent to defeat his claim may well in certain circumstances 
be in essence a suit under section 53 of the Transfer of Property Act and must be brought in a repre- 
sentative capacity in compliance with the provisions of Order 1, rule 8 of the Code. ' 


. It s the duty of the court to see whether the suit should be proceeded with in a representative 
capacity or not. An amendment should be freely allowed to bring the suit in conformity with the ' 
provisions of section 53 of the Transfer of Property Act. 3 


Case-Jaw discussed. m . 
Appeal against the Decree of the Court of the Subordinate Judge of 


Tiruchirappalli in Appeal Suit No. 31 of 1954 preferred against the Decree of the 
Court of the District Munsif of Kulitalai in Original Suit No. 499 of 1950. 





o rl. W. 879. l * 3. (1944) 1 ML. 376 : ALR. 1944 Madi 
2. A.LR. 1936 Mad. 949. f _ 391 (2). . EUN . s sd 
* Second Appeal No. 950 of 1955 and C.M.P, No, 6029 of 1955. ^. Irth July; 1958. 


(20th Ashada, 1080-Saka,) 


Il]  AYYAMPERUMAL CHETTIAR V.: PALANIANDI; GHETTIAR- ( Ramaswami, F.). 541 


K. S. Desikan and K. Raman, for Appellants. 
R. T. Gopalakrisknan, for Respondent. : ' 
The Court delivered the following l 


Jupcment.—This Second Appeal is preferred against the decree and judgment 
of the learned Subrodinate Judge of Tiruchirappalli in A.S. No. 31 of 1954, reversing 
the decree and judgment of the learned District Munsif of Kulitalai in O.S. No. 499 of 
1950., ii 

The facts are : The appellant plaintiff instituted O.S. No. 494 of 1945 on the 
foot of two promissory notes for Rs. 150 and Rs. 160, dated 5th September, 1938 and 
6th March, 1939, respectively. executed by one Meenakshisundaram Pillai and his 
undivided sons and obtained a decrée against them and in execution thereof attached 
the suit properties. The respondent defendant claiming to be a mortgagee of the 
said properties from Sellathammal, the daughter of Meenakshisundaram Pillai, 
who in her turn claims to be the vendee from her brothers to whom it is alleged that 
these properties weré allotted in the partition between them and their father in 
1941, filed E.A. No. 441 of 1949. That claim was allowed. Thereupon the suit 
out of which this second appeal arises was filed to set aside that claim order and the 
question that arose for consideration was whether the claim order was liable to be 
set aside. The learned District Munsif found the partition between Meenkshi- 
sundaram Pillai and his sons was unfair and that valuable properties were given to 
the sons with a view to defeat and delay the rights of the creditors. He also found 
that the sons of Meenakshisundaram Pillai had transferred the properties to their 
sister with a view to screen the same from the creditors and that it was not a bona fide 
sale. He further held that thé niortgage in favour of the defendant was only a 
make-believe affair and that no title passed to the defendant thereunder. Therefore, 
the learned District Munsif set aside the claim order and gave a decree to the plaintiff. 


On appeal the learned Subordinate Judge confirmed the findings of the learned 
District Munsif on the facts. He writes : 

* The cumulative effect of the aforesaid transactions is that it was a device adopted by Meenakshi 
sundaram to get his valuable property out of the reach of the creditors. I am therefore not satisfied 
that the defendant is bona fide mortgagee of the'suit properties for valuable consideration. I am also 
satisfied that he has not been in possession. Therefore the claim order in E.A. No. 441 of 1948 is 
liable to be set aside.” 

Again, . 

. “Though I agree with the learned District Munsif on the question of fact that the mortgage in' 
favour of the defendant is a make-believe affair, I have to disagree with him on the point of law. 
It is unfortunate that the Madras decision Madina Bibi Sahiba v. Ismail Durga Association! was not 
brought to the notice of the learned District Munsif and therefore he was obliged to follow the 
ruling of the Bombay High Court, Guljar Khan v. Husen Khan*, . . . . . ." 

Therefore, he allowed the appeal and dismissed the suit. Hence this second appeal 
by the defeated plaintiff. ^ 


It is now well settled that whére a suit is brought under Order 21, rule 63, Civil’ 
Procedure Code, by an attaching creditor to establish his right to attach and bring 
to salé certain property by avoiding the transfer of the property on the ground that it 
had been made with intent to defeát his claim that suit may well in certain circum- 
stances be in essénce a suit under section 53 of the Transfer of Property Act. "The test 
is that if the suit is under section 53 of the Transfer of Property Act and if the plaintiff 
succeeds in the action, the property claimed in the action would be available to the 
general body of creditors. If it would, then the action would in substance be an 
action under section 53 of the Transfer of Property Act. The primary object of an 
action under section 53 is to make the assets of the transferee available to the general 
body of creditors. Otherwise there will be multiplication of suits and collusion bet- 
ween the particular creditor and the judgment-debtor and disorderly distribution of 
the assets of the debtor and it would become a case of “each one for himself and the 
devil take the hindmost” and which it is thé object of section 53 of the Transfer of 
Property Act and sections 53 and 54 of the Provincial Insolvency Act, to prevent, 





t ADR, 1940 Mad, 789. og, ADR. 1937 Bom, 476, i 
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"Therefore, when in any particular-case thére is only one creditor and that^ ‘creditor 
did not know and could not know the existence of other;creditors and there is also no 
evidence showing the existence of a number of creditors, the suit filed for a declara- 
tion that the property sought to-be proceeded against is liable to discharge that parti- 
cular decree debt, need not strictly be filed in a- representative capacity, because one 
creditor who merely resists the claim by a claimant in summary proceedings cannot 
be deemed to do it on behalf of other creditors. But even if the plaintiff is the only 
creditor, he can bring a representative suit for the benefit of or on behalf of all thé 
creditors. Therefore, it is the duty of the trial Court to see whether the suit should 
be proceeded with in a representative, capacity or not, apart from the fact that objec- 
tion to. the maintainability of the suit that it is not a suit in a representative.capacity 
must be raised in the trial.Coürt and:not in appeal. That is why itis enjoined that 
amendment should.be freely allowed to bring the suit in conformity with the réquire+ 
ments of section 53 of the Transfer of Property. Act if the’ Court considers that it is 
in substance an action under section 53 of the Transfer of Property.Act. It is then 
open to the Court to give a declaration which would make the property available 
not only for the debt of the particular creditor resisting the claim Bur also. for the 
general body of creditors of the transferor... © 207 20 uss ; f 


These principles are deducible from the following decisións : HER 


Jaina Muhammad Sheriff Maracair v. Official Assignee, Madras! Seth Nandaramdas. 
Atmaram v. Zulika Bibi*, Pethuraju Konev. T. Muthuswami Ayyar*, Faquir Bux v. Thakur 
Prasad‘, Deokali v. Ramdevis, Shrimal v. Hiralal®, Girraj v. Sankatka Prasad’, Ekkari, 
Ghose v. Sideswar Ghose, Nagappa v. Arunachalam?, Radhika Mohan v. Hari Bashi?®, 
Ranganayakamma v. Fagay yya*t, Sri Thakurji v. Narsingh Narain Singh1?, Puthia Purayil. 
Pokker v. Kunhammad}*,  Arumuga Mudaliar v, Krishnaswami | Naicker?*, PURGE 
Chetty v. Appavu Chettiar? and, Waman Ramakrishna v. Ganpat Mahadeo®, . 


The following two passages from the A.I.R. Commentaries on the Code of 
Civil Procedure, Fifth Edition, at page 2427, and .A.I.R. Commentaries on the 
"Transfer of Propérty Act, Third Edition, page. 705; are apposite : 


* When a suit is brought under this rule (Order 21, rule 63) by an attaching decree-holder to 
establish his right to attach and bring to sale certain property, and in ordereto succeed it is neces- 
sary to avoid a transfer of the property on the ground that the transfer has been made with intent to 
defeat or delay the creditors of the transferor, the suit must be brought in the form of a represent- 
ative suit on behalf of or for the benefit of all the creditors of the transferor as oe in section 53. 
of the Transfer of Property Act-as amended in 1929 and the provisions of Order 1, rule 8, would be 
applicable to such a suit. . .. . . But where the decree-holder’s suit under this rule ‘seeking to 
avoid a transfer in favour of the claimant i is not based on ‘such transfer having been made with 
intent to defeat or delay the creditors of the transferor, the suit need not bé a representative suit (Shri 
Mal v. Hiralal?, Guljarkhan v. Husenkhan??, Mt. Baskuer v. Gaya Municipality?! and Md. Asgar Ali y.. 


Md. Ishaq Ali15). Thus, where the suit is "based ori the allegation that the transfer put forward. 


by the other side is a sham, bogus or fictitious transaction, the case does not come under section 53 
of the Transfer of Property Act and the suit need not be brought in à representative character! 
(Prabhu Nath Prasad v. Sarju Prasad**). The transferee and. the judgment-debtor, as transferor, 
will be necessary defendants in a suit under this rule by a decree-holder attacking an alienation 
of property by the judgment-debtor in favour of the successful claimant: Harchandrai v. Gopaldas ?1, 

It 1s.not necessary to implead any transferee from the successful.claimant.after the order.in the: 


claim proceedings and before the institution of the suit, as such transferee must be held to be an. 


alienee pendente lite (Mt. Baskuer v. Gaya Municipality **) and Hrishikesh Sanyal v. A. P. Baghi??? — 
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In England a creditor who has 'notsecured a judgment on his debt has to sue on behalf of 
himself and ofall the other creditors’ of the transferor. But a creditor who has obtained a 
judgment on his debt may sue.on his own: behalf and not in a representative character. 

. In this country there was, in‘ cases arising urider the old section, a difference of opinion on the 
point. In some ‘cases it was, held’ "following the English law, that a creditor should sue only in á 
‘representative character : Arumugha Mudaliar-v. Krishnaswami Naicken! ; Lala Hakim Lal v. Moosha- 
"har Sahoo? ;. Sri Thakurji v. Narsingh Narain Singh? ; Shantilal v. -Munshilal‘, In others, that 
‘this was not necessary; Puthiydpurayil Pokker v. Ghandrakandi Kunhamad5; Palaniyandi Ghetti v. Appavu 
Chettiar®;, Dhansukhdas v. Zangoo? ; Narasimham v. Narayana Rao?. In a third class of cases, it was 
held that a judgment-creditor whose attachment has been raised and who is suing under Order 21, 
rule 63 of the Code of: Civil Procedure could bring his suit otherwise than in a representative 
‘character ;.R, R. O. O. Chettiyar Firm v. Ma Seinyin?.. In Palaniyandi Chettiar v. Appavu Cheitiar®, 
Coutts-Trotter, J’, expressed the opinion that a judgment-creditor who had not taken out execution 
could not invoke the provisions of this section at all. In Lahore to which Province this Act does 
not apply it was held that a suit by creditor should be brought in a representative capacity ; Sunder 
Singh v. Ramnath**. ‘The view that a suit under Order 21,rule 63, by a judgment-creditor, whose 
attachment has been raised need not be in a representative character was followed in Lok Nath v. 
Thakar Das?! 7 — 77 ` i E i 

The last paragraph of sub-section (1) now makes it quite clear that a suit by a creditor, whether 
‘he is a judgment-creditor or not and whether he has or has not applied for execution of decree, to 
avoid a transfer executed with intent to defeat or delay the creditors shall be brought in a represen- 
tative capacity, that is to say, in accordance with the procedure prescribed by Order 1, rule 8, of the 
Code of Civil Procedure: Jaina Muhammad v. Official: Assignee, Madras*?. ‘The reason of the rule is, 
firstly, that the debtor or the transferee should not be harassed by a multiplicity of suits, and, 
secondly, that the primary object of an action under this section is to make the assets of the trans- 
feror available to the general body of creditors; - A view has been expressed in Budhermal v. Verka- 
ram? that a creditor suing under Order 21, rule 63, to establish his rights against the transferee 
from the judgment-creditor neéd not sue in a representative capacity. i 

Tt has been held by the Chief Court, of Oudh that a creditor, who when proceeding under 
Order 21, rule 63, does not know the existence of other creditors, iv not bound to bring a repre- 
sentative.suit and that it is for the defendant to object that there are other creditors and that a 
representative suit should be filed : Suraji Bakhsh Singh v. Thakur Das?*. — . 

A suit which is not meant to be for the benefit of all the creditors is not a suit under this section 
and need not be brought in a representative capacity}: Radhika Mohan v. Hari Bashi1®. So also is a suit 
which doesnot involve the. avoidance of any transfer: Chidambaram Chettiar v. R. M. ALR. S. 
Firmi$...... vw a ur m 
Itis now well-settled that'in"a suit-óf thi$/natüre where on account of ignorance or 
misapprehension there is.o prayer that the decree that may be passed should be for, 
the benefit of all the creditors, amedment should be freely allowed even at a late stage.. 
. "The rule is also now wëll established that the:Couxt may consider whether any 
relief on the ground of equitable considerations or equities as they are called, should’ 
be given to the person losing the benefit of his bargain, that is, a donee, devisee, alienée: 
or any person deriving title or claiming title through him, as the case may be, and 
grant such relief as the-nature and circumstances of the particular case may require. 


Bearing these principles in mind;.if we examine the facts of this case, we find, 
that the dismissal of the suit.by the learned Subordinate Judge cannot be supported 
and that the amendment applied for should be allowed and that the decree and judg- 
ment of the learned District ‘Munsif‘should.be-restored subject to the. modification 
that the decree setting aside the order in E.A. .No. 441 of 1948 in, O.S. No. 494 of 
1945 be restored and that it shall be declared: that the suit property is liable to satisfy 
not only the decree debt in O,S. No: 494 of r945 but also-the debts, if any, of the other 
creditors of thé judgment<debtor; wė have no evidénce here regarding the existence. 
of other creditors to defeat whose claims ‘the alieriation in question would have . 
been made. In making this modification’ it must not be understood. that I have- 
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‘come to the conclusion that there were other creditors because the evidénce'as at 
present on record shows that only the decree-holder in O.S. No. 494 of 1945 was 
intended to be defrauded. In addition, equities require that this decree-holder 
should first proceed in the first instance against.the properties allotted to the father 
under partition and if such properties are not available for being proceeded against, 
then against the properties allotted to the'sons.in the partition other than the property 
alienated in favour of the respondent before me. If no such properties are available 


‘+. for being proceeded against, then the property alienated in favour of the respondent 


Li 


should be proceeded against last for the satisfaction of the decree in O.S No. 4940 
1945. The decree-holder in O.S. No..494 of 1945 should also proceed last against 
the father and the 2 sons personally as provided for in the decree and then proceed 
last against the alienated property. 

^ In the result, the decree and judgment of the lower appellate Court are set aside 


“and the decree and judgment of the learned District Munsif are restored subject to 
‘the two modifications set out above. In as much.as this appeal-has been necessita- 


ted by the appellant not framing his suit, out of abundant caution, on behalf of the 
general body of creditors, each party will bear his own costs throughout. 
^. C.M.P. No. 6029 of 1955 is allowed and the memorandum of -cross-objections 
dismissed. xoc eo. 7 

V.S. UE AE Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BASHEER AHMED, SAYEED. 
S. M. Sriramulu Naidu . . : .. Appéllant* 
r NEU ) y eig 
Employees’. State Insurance Corporation by. Regional v d 
Director, Madras-4 .. Respondent. .- 


Employees’ State Insurance Act (XXXIV of 1948): section. 2 ( 12)-—* Factory °—-Various ;departments of 
a film studio located in separate buildings Number of persons working in-sach departmeng being less than twenty— 
Premises, if a factory within the meaning of the Act. dH 


Where the various departments of a film studio are located in separate buildings and in each of the 
departments the number of persos working'is-less than twenty and where it is legally possible to 
Separate the various departments the premises would not come within the scope of the definition of a 
«factory? under the Act. The entire buildings coüld not be taken as one composite unit. 


K. V. V. Sarma; In re, (1952):2 M.L.]. 917 : LL.R. (1953) Mad. 775, followed. . 
Appeal against the Order of the Court of the Employees’ Insurance, Coimbatore, 
dated 25th March, 1957 and made in: Proceedings No. 1 of 1956. 


V. C. Gopalarainam and L. V. Krishnaswami.Ayyar, for Appellant: 
The Government Pleader (B. V.: Viswanatha Ayyar), for Respondent. 


The Court delivered the followirig. 

Jupement.—This Civil Miscellaneous Appeal is against the Order of the:Court 
of the Employees’ Insurance, Coimbatore, in Proceedings No. 1 of 1956 on the file of 
that Court. The respondent in this appeal took out an application on 21st June, 1956,, 
under section 77, read with section 75 of the Employees’ State Insurance Act, 1948, 
praying for a declaration that the appellant, Pakshiraja Studios, Coimbatore, is a 
factory and that the opposite-party, namely, the appellant before me, was.liable to 
pay the employer's special contribution and the employees'-cóntribution. in respect of 
all the employees employed, and to direct him to pay the same to the corporation. 

The application was heard: by the learned: Judge, S. Ganàpatià Pillai, presiding 
over the Court of the Employees’ Insurahce, Coimbatore, and after considering both: 


* Appeal Against Order No. 269 of 1957: ° +. asti April, 1958::— 
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the oral and nena evidence in the case, the learned Judge came to the. con- 
clusion that the respondent was ‘entitled to.a.declaration in terms of clause (a) of 
paragraph 12 of the petition < ‘and issued an order directing the appellant to pay the 
contribution both in: respect , of. employers’, special contribution, and employees” 

contribution as indicated in Exhibit B-12. , Hé also directed‘ costs to. be paid bythe 
appellant. to, the respondent. The opposite ‘party namely the owner of the Pakshi- 
raja Studios has preferred this appeal being” aggrieved by the said order. “~~ 


It is common ground between the: ‘parties that the Employees’ State’ Insurance `. me 
Act, 1948, applies to factories. Factory" is defined under sub-clause (12) of section’ ^, . ^^ 


2 of the paper State Tonarente Act. > That definition i is in [Ue following i 


terms:—— : pier, rh 


* ‘Factory’ means any premises "dacuding the piecincis thereof en twenty or more persons . 
are working or were working on any day of the preceding twelve months, and in any part of which 
a manufacturing process is being carried: on with the aid of power ar is ordinarily so carried on but 
does not include a mine subject, to the operation ofthe Indian Danes Act, 1923 (IV of 1939) ora e 
running shed P. "uu. 


- The definition aaaea in the Factories Ness E (Act: zaa n of rout) isin '* 
the following. terms; s: : 
Clause | (m), ‘Section 2.— * Factory” medns any premises including the precincts dc A 
(i) whereon ten'ogmore workers are working or were working on any day of the preceding twelve 
months, and in any part of which manufacturing process is being carried on with the aid of power, , 
or is ordinarily sò carried on, or,(ii) whereon twenty or more workers are working, or were working 
on any day of the preceding twelve months, and in any part of which a manufacturing process is 
being carried on, without the aid of power, or is ‘ordinarily so carried on—but does not’ include 
a mine subject to po operation of B Mines a 1952 i wai oe 1952), ora DPA running 
shed,” 


The question that is asgued | before me: by the learned subst on both sides is 
whether the appellants’ studio is a factory within the meaning of sub-clause (i2) of 
section 2 of the Employees’ State Insurance Act (XXXIV of 1948) as modified up 
to the ist May, 1955. 


A study of the two definitions onte in 1 the T Factories Act and also the 
Employees’ State Insurance Act does notin my-opinion appear to make any great 
' difference. Betwéen the two definitions, except,for the fact that.in.the Employees’ 
State Insurance Act; in order to constitute certain premises, including its precincts, 
a factory, it should have 20'or more persons and there should also be power employed 
in the manufacturing process. Though. the-'terms -under section 2, clause (m) are 
somewhat different from those under sub-clause (12) of section 2 of the Employees' 
State Insurance Act, in substance there: appears to be very little difference, except for 
the fact that for inaking any premises and its precincts.a factory under the Employees? 
State Insurance Act there should be 20 people and. there. should'bé power with 
the aid of which manufacturing: process should be carried on: ' The common feature. 
in the definition of a factory that is.perceivable.between the two Acts is that in the 
case of a factory there should be: power employed but in regard to the.number of 
people employed there: should be-10 or more in the.case'of the Factories Act and 20 or ' 
more in the cáse of thé Employeés:State Insurance Act. There is also a slight diffe- 
rénce in the matter ofthe definition of the persons employed in order to'constitute any: 
precincts into a factory.‘t In the case of the Factories. Act, the term:used is “worker? 
andit is defined. in clause (J) of section 2 of that Act whereas in the Employees’ 
State Insurance : Act the term „used is “persons "Working? and it is defined .in that 
Act. A careful reading-of these-two terms.‘ ‘persons working" and “worker”. used 
in the two different enactments makes it clear that though the: language used -is 
somewhat different, the substance is the same, whether the terms used is worker" 

“person working”. - Only the term "person, working" has been more 'elaboratdly 
defined than the germ "worker". But in effect the terms employed in the definition of 
a ‘factory’ so far-as the Employees’ State'Insurancé Act is concerned: and the terms 
employed in the definition of a "factory" uffder the Factoriés Act do not make much 
difference as to what exactly i is the: connotation and denotation of the i so 
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The learned Judge presiding over the Court of the Employees’ State Insurance, 
Coimb:tore, however, has sought to make out a difference between the terms em- 
ployed in the definition of a factory in relation to the “worker” and the "person" who 
is working in'the factory. I have carefully examined the definitions of factory in 
both the enactments and I do not find there is much justification for any distinction 
between the terminology used in relation to a “worker” or the “person who works” in 
the two definitions: ` The terminology used has the same effect and the same impli- 
cation. in the two definitions contained.in the two enactments. , Much argument 


`- therefore is not capable of being built up on the so called difference in these two defi- 


‘nitions of the term ‘factory’ employed in', the , enactments. A worker is no other 
than a person who works, and whether he is called a worker or whether he is called a 
person who works, to.my mind, makes very little difference. 


The question then is whether the appellants’ Studio comes within. the definition of 
the term “‘factory”’ as contained in the Employees’ State Insurance Act. - -This ques- 
tion has largely to be decided upon the evidence in the case. Two witnesses have 
been ‘examined for the respondent and one for the appellant. I have been taken 
through the depositions of all these three witnesses. First witness for the respondent, 
‘Mr. Ramachandra Rao, deposes that he found, at the time he entered the factory 
for the purpose of i inspection, 6 men in Camera Department, 9 men inthe Electricity 
Department, 6 men in the Sound Department. which includes projection, 4 men in 
the Carpentry Department, 7 men in'the Laboratory, 4 men in the Editing Depart- 
mént, 6-men in the Watch and Ward, 9 men in the office and 3 men in the Art and 
Make-up Departments. On the basis.of this, it was the case of the respondent, that, 
as the number exceeded 20, it would constitute a factory and the studio would be a 
factory within the meaning of the Employees’ State Insurance Act. As already 
observed, it is common ground that power is employed in the studio for production of 
films. In cross-examination, however, this witness admitted that he did not see any 
manufacturing process being carried on át the time of his inspection. But this does 
not alter the case because there was a “lay-off” when this witness inspected the studio 
and it is enough if at the time the question arose for consideration and Pakshiraja 
Studio was working, though itmight have been closed subsequently. Even this witness 
deposed that he did not find power being used in any department, but he learned from. 
enquiry that it was so. As already observed, it is common ground that power was 
utilised in the running of the,Studio. But the significant part-of the deposition of 
this witness is that he found all the departments, namely, Electricity, Camera, Sound, 
‘Moulding, Carpentry, Laboratory, Editing and Art and Make-up and Office, were 
all situated in separate buildings. He also stated that so far as the Carpentry section 
of the studio of the appellant was concerned it was recognised as a factory under the. 
Factories Act. That means that-within the same premises and precincts one of the 
departments had been recognised as:a factory under the Factories Act, whereas the. 
other departments which were functioning for different purposes were not recognised 
as factories. Apparently in the Carpentry department there were more than ten 
persons working and power was.employed for the purpose of manufacturing. articles. 
But in re-examination this witness stated all the.buildings comprising the Studio form- 
ed a composite whole, because they were all situated in one compound wall and they 
were inter-connected. But when further examined he could not-say which department 
building was inter-connected with which other department building. The evidence 
of the second witness for the respondent is not:of any great assistance on any point 
that arises for considefation in this-appeal. -On the other hand, the deposition of the 
Manager of the defendant Studio makes it.clear that there, are several departments 
situated in separate buildings and some of the departments also did not appear to be 
situated or located in the same building. This witness deposed that in each depart- 
ment at no time was there more than:20 persons working during the relevant period. 
Even in the non-power using departments this witness deposed. that there were no 
more than 20 persons-employed in order*to attract sub-clause. (x2), of section 2 of the 
Employees’. State Insurance Act. This witness further deposed that the Laboratory 
and Editing departments were situated in the same building whereas office building 
was separate from the Watch and Ward section. He also went on to.say that the 
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distance between the Carpentry section; which was recognised ‘as‘a factory, and the 
Editing section was'about 200 yards ‘away ‘and that 50:yards intervened. betweenthat 
section and the Moulding- section. In'/cross-exarmination: he stated..that the Art 
section and the Office were not located in the same building.. Some of the rooms, he 
added, were ‘connected by covered pathways.’ "This applied:to: blocks of-rooms in: 
which the Camera section, the Sound section and the Electricity section were housed. 
He was, however, frank enough to admit that in all the departments the total strength 
of the persons working put together would be more than.20. In re-examination this. 
witness deposed that the Camera, , Sound and Electricity Departments were housed 
in buildings. which were structurally separate, ,. - | 

- On the basis of the evidence of these witnesses the learned counsel for the appel- 
jsnt argued that the decision in .K. V..V.. Sarma;In-re* would,apply to the facts 
of.the case." Emphasis was laid 7 Lupon the. eee edie aa of that Page 
which is to this effect 5 .. ] n 
., “The further question has t6 ‘be considered whether if any one of these ‘departments i isa a factory 
as being situated within the precincts'of the Gemini Studio: then it is legally possible to .:separate 
those departments from the others which cannot be styled as factories. The building where carpenters, 
moulders, and tinkers are catrying on.their work is admittedly a factory and the rules and regulations 
of the Factories, Act apply to those departments. _Evidence is lacking as to whether the other depart- 
ments can be so separated. It i$ permissible to separate the carpentry, moulding and tirikering depart- 
ments which are feally unnecessary for thé production of films from the others: There is no evidence 
to show that. the other departments are'so intertwined:as to be a composite one without being able 
to be separated:,..On that; aspect of the case there does not seem to have been any evidence let in. 
In our-opinion it is possible, even if some of those départmehts are factories; to separate those which 
are not factories. fom those Which are factories. ‘No attention seems to have been paid to this. -aspect 
of the case ʻalo”. ' toss ] 
Thé. learned judge of the: Employees’ a Gout however, has sought to. dis- 
tingüish ‘this €ase on the ground that tlie definition- of factory under the Factories. 
Act could not be accepted as equivalent to the définition under - the Employees* 
State Insurance Act'and as the ‘decision iri question was under the Factories Act it 
cannot, theréfore, bé: táken as a ruling on that question of the definition of a ‘factory’ 
under the Employees’ ‘State Insurance Act:: "This argument does not appear to me 
to be convincing. The point that really arises for consideration here is whether on 
the evidence, particularly. in regard to the constitution of the various.departments in 
which lessthan 20 persons are working in the Studio of the appellant, the ratio decidendi. 
contained iri the penultimate paragraph. of the decision relied upon by the. appellant 
could not apply to the present case.. So far as I could see, the evidence in the case 
does not, warrant that the studio, of the appellant could be held to be | premises which 
could come ‘within the definition of a ‘factory’-as contained in the sub-clause-(12) of 
section 2 of the Employees’ State Iristirance Act.- The evidence beyond any doubt 
establishes that the various departments are ‘located in'separate buildings and that in 
each of the deparimerits the requisite number of 2 20 persons or workers were not found 
by the 'réspondént;. even though power might nothavé'beén employed in each of these 
departments. "This is'a/case in which it is legally: possible to-separate the various 
departments, and unless it is established that even in each of these departments the 
number of the persons working was 20 and more, it cannot be contended that the 
requirements of the definition of factory were satisfied by these departments. It is 
admitted that only the Carpentry department satisfied the definition under the 
Factories Act and possibly in the definition of ‘factory’ under the Employees’ State 
Insurance Act, even this department of Carpentry may not be a factory, because it is 
not proved that the number of the persons employed therein was 20 and more; 


The learned Judge presiding over the Court of Employees’ State Insurance 
relied upon two other decisions and he was of the opinion that they were direct 
authorities on the question that was before him for decision. The first of them is 
the one reported in 4. M. Chinniah, In re?— I have read through this judgment of 
Ramaswami, J.,. and I do not think that this judgment has application to the facts 
ofthe present-case when on the evidence. ft is established that the Studio of the 
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appellant consists of different departments which can be easily separated and that in 
ach one of the departments the-number of workers or persons employed was less 
than 20. The decision referred to above does not appear to, have.much bearing on 
the issue that falls to be decided in the present case. Of much less assistance is 
the decision in. Ramanadham, In ret, relied upon by the learned Judge of the 
fare Insurance.Court. 


" The learned Government Pleader, however, argued that al the depariidents: 
though they are not inter-connected and though they are situated in separate buildings 
and thoughiin each one ofthem the number of: persons actually working was less than 20, 
the entire studio should be taken as one composite unit or entity andshould therefore 
be treated as a factory coming within the definition contained under the Employees’ 
State Insurance Act.- -He further argued that the term used is that these persons 
should be employed in manufacturing. process and that manufacturing process should 
not be strictly interpreted but should be taken to mean the business of manufacturing 
something, as in the present case, the manufacturing of films. He also laid emphasis 
upon the.decisions relied upon by the learned Judge of thé Employees’ Insurance 
Court and in addition thereto he also read out passages from an unreported judgment 
of Mr.-Mukerji presiding over the Court of the Employees’ Insurance in Calcutta 
in Case No. 26 of 1957, dated.2ist October, 1957. The learned Government Pleader 
wanted to adopt the arguments contained in that judgment for liis j perpose. ‘Once 
again I have to observe that no doubt the persons working in the various departments 
all put together exceed the prescribed number of 20. But the question is whether 
the entire buildings could be takén as one composite unit though they are‘housed in 
different buildings which are structurally separate and in each one of which the num- 
ber working is less than 20. Even conceding that the.term ‘manufacturing process’ 
has reference to the business carried on, still I am unable to agree with the learned 
Government Pleader whilehe seeks to distinguish the decision in In re K.F. V. 
Sarma?, from the facts of the present case. The decisions in In Xe A. M. Chinniah,? 
and in Ramanadham, In re}, in my opinion are not of any great significance to the 
learned Government Pleader. .The ‘facts in those cases seem to be different, from 
those that obtain in the present case. 


Therefore the answer ‘to the question as to wheter the studio of ie orea 
is a factory coining within the meaning of the definition contained in clause (12) of 
section 2 of the Employees’ State Insurance Act ini my opinion would be that it. is 
not such a factory in the face of the evidence that has been adduced in the case. 4 


» lam ‘therefore of the opinion that the order of the learned Jüdge óf the Court of 
the Employees’ Insurance, Coimbatore, has to be set aside and it is accordingly ` set 
aside. The respondent is not entitled to any declaration of the kind Which’ he 
has prayed for in his petition as he has not established that the stüdio of the appellant 
is a ‘factory’ within the-meaning of the Employees’ State Insurance Act. Iri there- 
sult, this appeal is allowed., In the circumstances there will be r no orders as to Costs 
throughout.. ; a . A 

V.S. ` A ARRS i : 7 es m We allowed. 
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IN ae ‘HIGH COURT OF JUDICATURE AT MADRAS. 
f * PRESENT | Mr. Justice, SOMASÜNDARAM. 


Public Prosecutor eee ae i Lied i ous Appellant* [ero 
V. Rajagonalas Naidu prs a UE P re _ Respondent. 


^ Criminal Procedure’ Code ( V of i898); $ sections 24 „and 403— Effect of withdrawal of a summons case 
against an accused—Fresh charge-sheet for the same offence led against accused and others—Legality. ' 


A prosecution was launched’ against an accused for an offerice under section 14 (c) of the Madras 
Entertainments Tax Act and it was discovered after the evidence of the prosecution that there were 
other partners with the accused in the business. Hence the Assistant Public Prosecutor filed a memo. 
stating that the proccedings might be stayed under section 249 of the Criminal Procedure Code and 
that a fresh charge-sheet will be filed against the accused and his other partners. , On such a fresh 
prosecution being filed the other partners, were pe and the case against the original accused. 
alone was directed to be tried. - 


Held : Section 249 of the Code would ar to cases 'instituted Otherwise than on a complaint 
and the efféct òf an order made in pursuance of the mémo. of the Assistant Public Prosecutor in the 
instant case, which was on:the basis‘of a complaint by the Assistant Commercial Tax Officer, is that 
it will’ amount to withdrawal of the complaint under section 494 of :the Code though the words. 

* withdrawing the complaint! have not heen used. Ina summons case when the complaint is 
w thdrawn the only order that can be made is to acquit the accused and he cannot be sed again 
-for the same offeffce and’ section 403 will be a bar to such a prosecution. 


. ` Appeal under section 417 of the Code‘of Criminal Procedure, 1898, agaist the 
acquittal of the aforesaid Respondent (Accused). by the Court, of the District Magis- 


trate (J.), Ramanathapuram at Devakottai.in C.C. ‘No. 435 of 1956. uy 
Uso VV? Radhakrishnan; for: "Appellant; Sg cran ad Rer n ONIS ae 
2 "RI Aravamudu  Déngar, "for Respondent.’ 2 : a i t pns Dor E " E 
Gr The. Court delivered the following: tree uon m. cu ee tl 


H- JUDGMENT. This is an appeal by the State’ agaitist the acquittal of diei iéspon- 
det by. 1 the District S of pe “under the eee circum 
Stánces PNE 


partners iri-addition to the idt herein. The Assistant Public Mta Il, 

thereupon filed a;memo. stating that ,a;fresh charge-sheet will be filed against the 
accused and two other artners on the same facts and, therefore, the proceedings. 
should be stayed under section 249 of the Criminal Procédure Code. As the case 
was triable as a summons case, a complaint was filed against the three persons, that 
is, against the present. respondent and his two other partners on the basis that they 
are all partners:of the same firm and the cases were numbered as C.C. Nos.:38. and 
39 of. 1956.. The cases ended i in the acquittal of the other partners who were accused 
2 and 3 and in the conviction of the present’ réspondeht only. ‘An’ appeal against 
the conviction under, the law, then in force, lay only to the Sessions Court... "The 
Sessions. Judge. before whom the appeal was. ‘filed, set aside thé conyiction- and 
ordered. retrial- of: the case by the District Magistr: ate! of Ramanathapuram: S US 


has. 


When the case came up for trial before. ‘the "District Magistrate" a “memo. “was. 
filed on behalf of the respondent herein that the case. against him cannot be tried, as 
stopping of proceedings under section 249 of the Criminal Proceduré .Gode. in. ‘the , 
circumstances ofthis case would amount to an acquittal and that;the present pro- 
ceedings were, therefore, barred. by: section, 403 of the Criminal Procedure Code. 


The District Magistrate went into the question and held that the proceedings; were 
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barred by section 403 of the Criminal Procedure Code .and that, therefore, the 
respondent cannot be tried again. On this finding he acquitted the accused. 
Against this order of acquittal the State has preferred the present appeal. 


The main ground on which the District Magistrate came to the conclusion that 
the trial before him was barred was that under section 249, Criminal Procedure 
Code, proceedings could be stayed only in cases filed otherwise than upon a complaint. 
In the Criminal Procedure Code there is a distinction drawn between an ordinary 
complaint and a police charge-sheet. A complaint is defined as meaning an allega- 
tion made orally or in writing to a Magistrate with a view to his taking action under 
the Code that some person known or unknown has committed an offence ; but it does 
not include the report of a police officer. ‘In the present case the complaint i is by the 
Assistant Commercial Tax Officer, Sivaganga, for an offence under the Madras 
Entertainments Tax Act, 1939, and therefore it falls within the definition of “ com- 
plaint" set out in the Criminal Procedure Code andisnot a report of a police officer. 
Section 249 of the Criminal Procedure Code applies only to a case instituted other- 
wisethan'upon a complaint. The section therefore does not apply to a case filed on 
complaint. This case being instituted on, complaint, the question is what is the 
result of the order passed on the memo. filed' by the Assistant. puse Tan TI; 


The memo. clearly says: 


* The Assistant Commercial Tax Officer, Sivaganga, has been instructed to file a fresh charge- 
sheet against this accused (respondent) and the two other partners on the same facts, It is, therefore, 
requested that proceedings in this case may be stayed under section 249, Criminal Procedure. Cio de, 
in view of the fresh complaint proposed to be filed by the State.” - e 
This memo. is filed by the Assistant Public Prosecutor II. ‘Though | actually words 

“withdrawing the complaint ” are not used still.the statement ‘in view of the com- 
plaint proposed to be filed” and asking for stay on that account, would only amount 
to withdrawal of the complaint under section 494. of the Crimirial Procedure Code. 
Though the actual words “withdrawal of the complaint” have tiot been used, in the 
circumstances it amounts to.the withdrawal of the complaint. Ifthe complaint was 
withdrawn in a summons case thé only. order that can be passed isacquittal and if the 
accused who is the sole | person who is tried in C.C. No. go of 1955 was acquitted and 
the present trial is also against the same accused (respondent) for the same offence for 
which he was tried’ and acquitted ‘in the prior case, ‘it must be’ construed that the 
order of acquittal in that case will stand.in the way of thepresent case’ being tried 
again for the same óffénce and on the same facts. The plea of autre fois acquit raised 
before the learned District Magistrate i is ; justified. The appeal, e fails and 
is dismissed. 


- R.M. i E pore EGET a Appeal: dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT 1—MR. Justice GaNAPATIA PILLAI xo 
Kali Ammal a , i Appellant l 
v. " < 
The Manager, Sri Ranga Vilas Mills, Peelamedu, eah . Respondents. 


"Workmen's Compensation Act (VIII of 1928), section 3—Compensaiion Jor worker injured — True test 
of liability. ` 

The true principle under which an employer is liable to pay compensation for injury sustained 
bya worker under the Workmen’s Compensation Act is not only that the injury should be sustained 
in the course of the employment but,also that it should have arisen out of hislemployment which 
means that the i injury should have been sustained as a direct result of the discharge of the duties of 
the workman. 
-  Bhagubai v. Central Railway, (1954) 57 Bom. LR. 509 and Vishram Tesu, v. -Dadalihoy Mornas 
(1941) 44 Bóm.L.R. 285, distinguished. 

Appeal against the order of the Court: of the Additional Commissioner for 
Workmen's Compensation, Masses, dated 27th: October, 1955. and made i in W. e 
No. 118 of 1955. 





* A.A.O. No. 322 of 1956. . 25th Tuly, 1958. 
" y aR (grd Sravana, 1880. Saka, ) 


lI] KALI AMMAL v. MANAGER, -RANGA, VILAS MILLS (Ganapatia Pillai, f.). ^ 551 


A. Ramachandran for Messrs. Row and Reddy; for Appellant. 


Balasubramanian for M. R. " Narayanaswarni, - for Respondent. 
The Court delivered the following 


.. JupGmMent.—This is an appeal against the order of the Additional Connie 
sioner for Workmen's Compensation, Madras, refusing to'pay any compensation 
to the appellant for the-death of her husband. The appellant is-the widow of one 
Kanniappan who was employed as a switchboard assistant in the power-house of 
Sri Ranga Vilas Mills, Ltd., Peelamedu, Coimbatore. He went to work in the 
Mills as usual on 20th "January, 1955 and the evidence is that he was found lying 
at about 9-15 or 9-45 A.M. near the water-tank 100 yards distant from the place 
where the doffirg boys-of the Mill were working. The workman was taken to 
the Mill Hospital and after some medical attention- was given there he was taken 
to the Headquarters Hospital at about 11 or 11-30 A.M. There Dr. Kalyanaraman 
of that hospital examined him and diagnoised thé complaint as sub-arachnoid 
haemorrhage. According to this.doctor this haemorrhage can occur either spont- 
aneously- without any cause or as a result of blood diseases or by injury caused to 
the skull. The next day the workman died in the hospital. The post-mortem 
examination -of the corpse was conducted by-anothér doctor Dr. Meera Bai .who 
agreed with the diagnosis made by Dr. Kalyanaraman. 


- ' An attenspt was made to establish through: the’ evidence of witnesses examined 
on behalf of the widow of the deceased workman that at the time when Kanniappan 
fell down he was working on 'the top of an electric post near the water-tank, and that 
he fell down from the post as a result of an electric shock and received injuries which 
resulted’.in the sub-arachnoid’ “haemorrhage. ° The only witness examined in sup- 
port of this ‘allegation is Kavundaiya,'son of Palani Goundan. Even he had no 
direct knowledge of the fall of Kanniappan from the top of the electric post’ In 
fact the nature of the injuries sustained by Kanniappan, abrasion on the right fore- 
héád; à'small injury in front of the ear and a small cut on the upper lip woild in- 
dicate that the fall, if at all there/was one, could; not haye:been from:a ‘height of say 
15 or 20 feet. Mr. Ramachandran for the appellant contends that the workman 
could have slipped from the top to some distance holdingon to the post and then had 
the fall, say from a height of five or ten feet. Of course, this version is quite possible 
but I am unable to find any evidence to support this version. The management 
examined two witnesses who were co-workers with the deceased. They were Ran- 
ganathan and Gopalaswami. “Both of them ‘stated that Kanniappan coniplained 
of chest pain when he was.actually doing work in the power-house as a switchboard 
attender and that he went out to have a drink of tea:-:'Gopalaswami in particular 
stated that when. he was going out he was walking unsteadily and was about to fall 
down-and he ran to his rescue and as soon as he fell ‘he was carried to the -Mill 
' Hospital. The point is not whether to prefer the-evidence of thesé two witnesses 
Ranganathan and’ Gopalaswami exaininéd on behalf of the management’ to the 
evidence :of Kavundaiya, because Kavundaiya does not given any.account.at all 
as to how Kanniappan met with his fall. Even brushing aside the oral evidence of 
these witnesses the medical evidence, "in my opinion, clearly establishes that: the 
three minor injuries sustained by Kariniappan, óne on the forehead; thé other in 
front of.the ear and the third on the right upper lip, could not be the result of any 
fall from any height say 20 feet or even 10 feet. Both the doctors examined in the 
case are clearly of opinion that if the workman had falled from some height, they 
would have expected serious injuries on the skull. Thus it is not established in the 
case that the injury which was the; cause of death, namely, sub-arachnoid 
haemorrhage was the direct result of a fall from any electric post on which 
Kanniappan was working during the course of his employment. 


There was a discussion at the bár whether if the accident, the fall, occurred 
while Kanniapfan was going out in the course of the discharge of his duties, it could 
be said to arise out-of employment: -- That the fall, if any; sustained- by-him- arose 
in the course of employment admits.of no doubt. But unless something more:is 
established than. the evidence available in this.case I am unable to find that the 
workman died-of accident arising out of his employment. Two decisions were 
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cited by the learned counsel for the appellant: Bhagubai v. Central Railway! and Vis- 
hram Yesu v. Dadabhoy Hormasji and Company®. Both. these decisions do not apply 
to the facts of this case. In Bhagubai v. Central Railway!, a railway employee bad to 
walk through the railway quarters to reach his post of duty at about midnight and 
that was the only access he had to his place of duty. While.he was thus proceeding 
along the pathway inside the railway quarters he was attacked by some persons 
and he died. A Bench of the Bombay High Court held that the accident, namely, 
the injuries by which he died arose out of employment of the workman. The facts 
were rather unusual but on the finding that the route which the workman took to 
reach his place of employment lay within the railway compound and was the only 
route which he could take, I do not think that the decision can be taken exception 
to. But no such principle can apply to the instant case. .In Vishram Yesu v. Da- 
dabhoy Hormasji and Co.,? a workman employed in a barge had to sleep at night time 
on the.dock and it was found that when he was sleeping he had fallen into the river 
and got drowned. The Court held that sleeping on the-barge in an unprotected 
place was part of the peril to which the workman was subject during the course 
of his employment and if as a result of this he fell into the river and died though the 
evidence did not disclose, the actual cause of.death the Court held that out of the 
two probable causes of death, death-by drowning rather than death by suicide should 
be found. This led to the result.that the Court held that the accidegt arose out of 
employment of the employee. The principle of this decision also has no application 
to the facts of the instant case. The true principle is that the employer would rot 
be liable to pay compensation for injury sustained by the worker unless the accident 
or injury.arose not only in the course of discharge of his duties but also when it arose 
out of his employment.or in other words as the direct result of discharge of his duties. 


This appeal, , therefore, fails ae is ined: No costs. 
RM. | EQ LE c a st `, Appeal dismiss. 


ae ge IN THE HIGH COURT OF ' JUDICATURE AT MADRAS. 


: : PRESENT :— MR. JUSTICE RAJAGOPALAN., MNT 
G; Hari Prasad ` b pns B oj Bs z D s Petitioner * dia 
v. ie i ax Fa 
The Chief Conservator of Ro Madras and anothér y H ‘Respondents. ` 


Practice—Copy application struck of. for failure-to: furnish the stamps called for—If could be restored 
by High Court in Appellate jurisdiction. 


Though there is no specific provision in the Appellate Side Rules ofi the High Court'at Madras to to 
regulate the grant of copies, analogous to Rule 129.of the Civil Rules of Practice or Order 11.0f the 


Original Side Rules and though there is no express provision for restoring a copy application struck ` 


off for failure to furnish in time the stamp papers called for, still the Court has inherent jurisdiction 
under section 151 ofthe Code of Givil Procedure to do so. The High Court on its Appellate Side 
has inherent jurisdiction to restore a copy application struck.off for default. One of the factors that 
may have to be.taken into account in deciding whether the jurisdiction of the Court should be exer- 
cised in any given case to restore to file an application for copies dismissed for default, is to see how 
it'will afféct the period of limitation for appeal. But in such cases the jurisdiction should be exercised 
only after notice to the parties who would be the respondents in the contemplated appeal and the 
question of neay has to be dealt with on the same peace as under section 5.of the Limitation 


Petition praying that in ihe circumstances stated dicis the High sort will 
be pleased to direct restoration of the copy application, C.D. 1813 to file and direct 
that a certified copy of the order of the High Court, dated 11th March, 1958, in 
W.P. No. 1181 of 1956 be furnished to the petitioner. 


M. K. Nambiar and K. K. Venugopal, for Petitioner. 
'The Additional Government Pleader (K. Veeraswami), for Respondents. 
* E k 2 
1. (1954) 56 Bom.L.R. 509. 2. (1941) 44 Bom.L.R. 285. 


* C.M.P. No. 4187 of 1958 in W.P. No. 1181 of 1956. ` 12th August, 1958. 
E : : s ; : (eist; Sravana, 1880, Saka). 
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The Court made the’ following . a 


Orprr.—The petitioner, whose application under Article 226 ` T the Conse: 
tution (W.P. No. 1181 of 1956) was dismissed, applied for a ‘certified copy of the 
judgment to prefer an appeal: under Clause 15 of the Letters Patent. The judg- 
ment in that case was deliveréd'on 11th March, 1958, and the petitioner’s appli- 
cation for a copy C.D. No. 1813 of'1958, was preferred on 14th March, 1958. The re- 
quisite stamp papers were called for by the office on goth June, 1958 by a notice 
affixed to the notice-board of the office. "That notice directed that the copy stamps 
called .for should be furnished within three days. The petitioner did not furnish 
those copy stamps and so G. D. No. 1813 of 1958 was struck off on 4th July, 1958. 
The present application, C.M.P. No. 4187 of 1958, was’ presented as a verified peti- 
tion. The relief asked for was to restore C.D. No. 1813 of 1958, to file and to 
direct that a ‘certified copy of ‘the judgment in’: e P. No. Iit of 1956, be 
furnished to the petitioner: 

I ordered iotice of this application to the Additional overdue Pleader; 
who represénted the respondents in W.P. No.,1181 of 1956. ` 


There are no ' specific rules on; the Appellate Side of this Court to regulate the 
grant of copies. I am at this stage concerned only | with the grant of copies of a 
judgment for ] purposes of appeal. "There is nothing analogous, forinstance torule 129 
of the Civil Rifles of Practice, Volume I which ,2pplies to. the Subordinate Courts. 
Rule 129° of the Civil Rules of Practice provides that, if the stamp papers called for 
by a notice affixed to the notice-board of tlie Court aré not furnished within three 
days, the application, for copies shall’ be struck off." Theré.is no specific provision 
in the Civil Rüles of Practice for the Court to restore’ ‘to the file an Re for 


copies; hoticé shall be given to'the’ aae by dfüktüre to the notice-board: The 
rule-allows five clear days: (as against the three days i in ‘rule, 129! of Civil Rules of 
: Pfacticé) within which the “fees” for example copy stamp papers, should’ be. 

deposited. "Rule «5 further directs: ° 
“ If the required fees are not deposited by 4 P.M. on the last of the five clear days, the appli: 


cation shall be struck off; unless it is restored on application made. to the Master Tog that nee 
a fresh. application under! these rules must -be made for “copies. « , A 


~ Though; asLpointed out earlier, rule:129 of the Civil Rules of Practice doés not 
expressly. provide for restoration to file of applications dismissed for default, it should 
betaken as well-settled: now ‘that the Courts, to which rule 120 applies; have j juris: 
diction to order such a restoration: :That«was settled as. carly as 1895 by a Division 
Bench of.this Court (Best.and' Subramania-Ayyar; JJ), in Ranianuja Ayyangar vi 
Narayana Ayyangar!. . That- principle was-applied by Patanjali Sastri,‘ J:, in-Berumull . 
Sowcar N.. Velu Gramany?. » Patanjali rae J» 5 Teea to. Ramanuja "Ayyangar ~ v. 
Narayana, Ayyangar!, and observed :. 

è o. this Court, held that the later. opica: must be. donde to be: a 
continuation of the] previous application for the purpose of computing the time prescribed for filing 
an appeal: No doubt the judgment does not state under what provision the. Court bas power to 
treat the petition for restoration of an application for copies dismissed for default as continuation 
of the previous application, but the decision: ‘clearly concludes the point in-favour of-the appellant. i 
It is apparently ` the" ‘inlierént jurisdiction’ of the Court saved by” section’ 151, 
Civil Procedure Code that-could be invoked'in such cases.’ 


The: ‘principle laid down in -Ráidnuja Ayyangar ` ‘v. “Narayana pagi ‘and 
followed in Berumull Sowcar v.” Velu Gramany?, was extended by Somayya, J:, in 
Sheik Meera Saheb v. Mohammed Kyathi : Saheb?. ` The learned Judge pointed out. that 
the absence of arf express provision in the’ Civil Rules of Practice for the grant of 
Copies on a second application-did not-bar*the jurisdiction-of the Court to enter- 
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tain a second application for copies. No question arose there of having to treat a 
second application as a continuation of the first, on the footing that the first appli- 
cation that the party had made was revived. 

In Manikyam v. Narasimham?, Satyanarayana Raju, J., held that in case the 
dismissal of an application for copies was treated to a mistake committed by the 
office, the Court had inherent jurisdiction to rectify the mistake a member of its 
staff had committed and to restore to file the original application for copies. 


As I said, it should be taken as well-settled now that the Subordinate Courts 
which are governed by rule 129 among others of the Civil Rules of Practice can, 
in the exercise of the inherent jurisdiction vested in them, restore to file applications 
for copies which had been dismissed for default, for example, for failure to comply 
with the requirement to furnish the stamp papers within the time allowed. The 
absence of any specific rule, which provides for the dismissal of an application for 
copies for default of compliance with the directions issued by the High Court to 
: furnish stamp papers called for, cannot, in my opinion, affect the principle to apply 
in deciding whether the High Court on its Appellate Side has jurisdiction to restore 
to file an application that was dismissed. ‘The inherent jurisdiction of the High 
Court is saved among others by Article 225 of the Constitution. 


One of the factors that may have to be taken into account in deciding whether 
the jurisdiction should be exercised in any given case to restore to filean application 
for copies dismissed for default is how it will affect the limitation for purposes of 
appeal. In the présent case if C.D. No. 1813 of 1958, is not restored to file, the 
petitioner will have to apply afresh for the grant of a copy of the judgment for pur- 
poses of appeal. In that case the period to be excluded under section 12 of the 
Limitation Act would obviously be different from where the period is computed on 
the basis of the first application, C.D. No. 1813 of 1958. The delay in filing the 
appeal would then have.to be dealt with under section 5 of the Limitation Act. In 
such’ cases, I am of opinion that the jurisdiction to restore to file an application for 
copies dismissed for default should be exercised only after notice to the respondents 
in the contemplated appeal. The question of condoning thé laches of the applicant 
will, in such cases, have to be dealt with on the application of principles analogous 
to those on which an ‘application under section 5 ,of the Limitetion Act will ..be 
dealt with. . 


I have held that this ‘Court i in the exercise ofi its inherent júrisdicton can direct 
restoration of C.D. No. 1813 of 1958, which had-been filed on behalf of tlie peti- 
tioner. Notice to the respondents in W.P. No. 1181 of 1956, who will be. respon- 
dents in the contemplated appeal'has been served.on the Additional Government 
Pleader, and he has been heard. At this stage I should like to record my indeb- 
tedness to the learned Additional. Government Pleader who placed before.me all 
the relevant authorities and rules. The only question that remains is: Whehe this 
. is a fit case where relief should be granted to the petitioner. 

As I said, it was a verified petition signed by the Counsel for the pedont 
that was filed in this case. It explained that the counsel's clerk suddenly fell ill 
and there was therefore no opportunity for the counsel to.know that the.application 
had been notified on the notice-board of this Courton goth June, 1958. The 
learned counsel explained that it was only on 23rd July, 1958, that he came to know 
that C.D. No. 1813 of 1958, had been dismissed on 4th July, 1958. The truth of 
these pleas was never challenged, and I accept the explanation. 


In the circumstances the relief to be granted is that C.D. No. 1813 of 1958, be 
ordered to be restored to file, and further that the delay from 3rd July, 1958, up to 
the date on which the copy stamp papers are furnished by the petitioner be con- 
doned. The petitioner-should comply with the requisition of the office to be 


notified afresh to deposit the copy stamp papers. ^ > ` 
This petition is allowed. No order as to costs. 4 ^ Pa ER 
R.M. — 07 c 7 — * Petition allowed. 





I. (1955) An.W.R. 953. 
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IN THE HIGH: COURT OF JUDICATURE, AT MADRAS, 
[Special Original -Jurisdiction.] 
' PRESENT :—Mr. JUSTICE BALAKRISHNA AYYAR.” 
Natesan alias Krishna Goundan | E . , .. Petitioner* 
Deputy Commissioner, Hindu Religious .and Charitable 
Endowments, Madras and another , .° . aia Respondents. 
Constitution of India (1950), Article 226—Exercise of power under— Interpretation of documents —When 


an error apparent on the face of record —Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), 
section 87— Certificate under issued in derogation of a record—If could be quashed. 


It is of course open to the Deputy Commissioner, acting under section 87 of the Madras Hindu 
Religious and Charitable Endowments Act to construe the documents placed beforé him to decide 
whether any phrty is entitled to be in possession of the temple properties. And merely because the 
construction put by him is erroneous the High Court would not interfere under Article 226 of the 
Constitution. But the construction put upon a document should. be one which could reasonably 
be put upon it. Where it appears to be manifestly erroneous it would amount to an error apparent 
-on the face of the record and can be quashed by the Court under Article 226 of the Constitution. 

Petition under Article 226 of the Constitution’ of India, praying that in the 
circumstances stated therein, and in the affidavit filed ‘therewith, the High Court 
will be pleased to issue a writ of certiorari calling ‘for the récords relating to the order 
in C. No. 14867 of 1956, dated 17th August, 1957, on'the file of the Deputy Com- : 
-missioner for Hindu Religious and Charitable Endowments, Madras and the certi- 
ficate and quash the said order-- : 


T: M. Chinnaiya Pillai, for Petitioner. e ý 
: G.-Ramanujam for the Additiorial Goyernihient ' ‘Pléader ` (K. ` Véerastnami) ` on 
"behalf of the State. - SR SE 
wol. "Rámaswami Reddy, and R Venkatardnóni; ‘for Second Respondent. 


The Court, ‘made the, ‘following. T E ua "PI 


Onpzn.—Ihis is a petition for the issue of! a. FAMEM Whit to quash an 
order of the; Deputy,,Commissioner for Hindu Religious; and ‘Charitable. Endow- 
ments, Madras, dated 17th "August, 1957.' The relevant facts. are. these: 


One Raji,Goundani,was appointed as a. trustee ofthe Ellayamman Temple 
in Tirupathur town by the Area, Committee byi its Resolution No:, 186, dated 23rd 
April, 1956. -He then filed an application. under section 87 of the Act for the issue 
of a certificate on the strength of which he: could approach the Magistrate. and 
‘obtain possession . of - certain properties which he said belonged to the temple 
and of which, according: to him, Natesan alias ‘Krishna. Goundan, the petitioner 
before this Court, was in wrongful possession. The order of the Deputy Commis- 
sioner proceeds on the footing.‘ * The Respondent (Natesan alias Krishna Goundan) 
is the poojari of the temple". Natesan alias Krishna Goundan also appears to have 
‘stated before the Deputy Commissioner that the properties mentioned in thé peti- 
tion had been granted for performing pooja in the ternple and tna so long as he 
performed the pooja his possession could not be interfered with. 

‘In all five documents were filed ‘before the Deputy Oon, Exhibit 
P-1 is the order of the Assistant Commissioner communicating the. resolution of 
the Area Committee and showing that Raji Goundan ‘had’ been appointed. trustee 
of the temple. Exhibit P-3 is a copy of the notice issued by Raji Goundan and 
Exhibit P-4 is the acknowledgment of the notice by Natesan alias Krishna Goundan. 
None of these throw any light on the question as to whether Krishna Goundan was 
entitled to be in possession. The only documents that are helpful;in that direction 
are Exhibits P-2, Extract from the Inam B Register, and Exhibit C-r which is 
called a copy of the inam extract—apparently itis an extract from the Permanent 
Register of Inams maintained in thé office of the Collector::' The Deputy Com- 
missioner took fhe.view that theré was no warrant for the contention that the pto- 
perties had been granted to the poojari fór performing any service, that the grant 


“ay 
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was clearly in favour of the Deity and for its support, that the inability of the poojari 
to produce the title deeds justified an adverse inference being drawn against him, 
and finally concluded that he was not entitled to possession and directed the issue 
of a certificate under section 87 of the Act. 


Now, under section 87 of the Madras Hindu Religious and Charitable Endow- 
ments Act, before a certificate can be issued against a trustee or office-holder or 
servant of a religious institution, it must be shown that he has been dismissed or 
suspended from office or that he is otherwise not entitled to be in possession of the 
property.. It is nobody’s case that Natesan alias Krishna Goundan has been dis- 
missed or suspended from office. The finding of the Deputy Commissioner is that 
he is not entitled to possession. The complaint of Mr. Chinnaiya Pillai, the learned 
advocate, for the petitioner, is that this finding is so manifestly at variance with. 
Exhibits P-2 and C-1, the only relevant documents filed in the case, tht it amounts 
to an error apparent on the face of the record. I am inclined to consider that his 
complaint is well-founded. Itisno doubttruethatin Column 2 of Exhibits P-2, the 
inam is described- as Devadayam. It is also true that in, Column 8 the inam is des- 
cribed.as having been given “for the support of Yellamma, Goddess at Thirupa-. 
thur ". , In Colum 13,. the name of the Deity is also shown as Yellamma. , If the 
-matter had stopped there, there would have been no difficulty at all. But then,. 
in Column 15, against the heading *Name entered in the Survey,or in any. subsequent 
accounts and relationship to predecessors" the name “ Poojari Govinda” is given. 
In Colunn 16, it is stated that the service Was being performed by Poojari Govindan,. 
and in Col. 21, the recommendation is ‘‘ To be confirmed tax free. Title deeds 
in the name of the Goddess and Poojari Govinda,” and the final order of the Com- 
‘missioner is “ Confirmed "'.' “Now; if the poojari ‘was not entitled to bei in possession, 
the direction that title deeds should be issued in the name of thé Goddess and the: 
poojari would ííót have been made. This is ‘a circumstances òf very great impor-- 
tance. Though in Column : in Exhibit C-1 the inam is described as a Deva- 
dayam, in Column 12 we find.the entry 


"^ *f' The Manager for the time being of Ellamma Temple for odjari "andit máy be nono. that 
the heading of Column.12.i$ “‘ Name and profession of Registered Inamdar ^ . , 


This entry shows that the'grant was for-performing pooja and*it seems to me 
that on. these two documents ‘alone (no ‘other documents -of any éonsequence were: 
marked before-the Commissioner) ' Natesan alias'Krishna- Goundan was entitled: 
to-be in possession.. It cannot, therefore, be said that there was any material in. 
Exhibit P-2 or Exhibit C-1 on the basis of which the Deputy: Commissioner could. 
have come’ to the’ conclusion that Nataan alias Krishna Goundan was not entitled! 
‘to possession. MES : j 


, Kis contended by Mr. Ramaswami Reddi that the petitioner is not a -poojari 
‘of the temple at all. "But it does not appear that a clear contention to that effect: 
was raised before the Deputy Commissioner. ' In these proceedings I cannot, in- 
vestigate that question of fact, The order complained of proceeds on the footing 


of this petition" only on‘ that’ basis. 


It was; then said that Natesan alias Krishna Goundan is not a descendant of 
Govinda, the original poojari. But again that ‘is a question of fact which has to 
be agitated in separate proceedings. Though in the petition that Raji Goundan 
filed before the Deputy Commissioner he claimed that he was .a descendant of 
Govinda, he did not say in terms that Natesan alias Krishna Goundan was not a. 
descendant of Govinda, the original poojari. 

It was then said that under the last. Proviso to section 87 a person aggrieved 
by any order made by the Deputy Commissioner can file a suit to establish his right. 
That is no doubt so. On this contention itis sufficient to quot® the following: 
observations.of the ee Court in Union of India v. T. R. Varma’. 


I. (1958) S. e 142 at 144 and 145 : (1958) 67 : (1958) M.L.J. (Grl.) 123. ~ 
i ML 4 “8. G.) 67 : (1958) 1 An.W.R. (S.C.) 
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“It is well-settled that when an alternative and equally efficacious remedy is open to a litigant, 
he should be required to pursuethat remedy and not invoke the special jurisdiction of-the High Court 
to issue a prerogative writ. It is true that the,existence of another remedy does not affect the juris- 
diction ofthe Court to issue a writ; but as observed by this Court in Rashid Ahmed v. Municipal Board, 
Kairana}, ‘the existence of an adequate legal remedy is a thing to be taken into consideration in the 
matter of granting writs.’ Vide also K. S. Rashid and Son v. The Income-tax Investigation Commissioner ?, 
and where such remedy exists, it will be a sound exercise of discretion to refuse to interfere in a peti- 
tion under Article 226, unless there are good grounds, therefor.”” : ; 


Ido not consider that regard: being’ Had ‘to the ` acti of this case, the petitioner 
should be ‘compelled, to file a separate suit tò ‘vindicate his rights. ' 


. It was next said: that it was open to the Deputy- Commissioner to. construe 
Exhibits P-2 and C-1 for himself and that merely because he put on the documents 
a construction which, this Court considers, to be erroneous, interference under Article 
226 would nét be justified. Now, there. are... limitations to an argument of this 
nature. No doubt, it is perfectly open to: the Deputy Commissioner to read the 
documents in one way. But then the construction must be one which we can say 
he is reasonably entitled to put on the-documents.' Büt where it appears to be 
manifestly erroneous, -it would amount to . an error. apparent on the face of the 
record. As.lL.said before, if the poojari was not entitled to possession, it seems to 
be incomprehensible that a direction would: have been given that’the title deeds 
should be issued in his name also. The-further circumstance that the grant was 
for pujai makes the conclusion even.plainer. As only these two documents have 
béen placed before'me I. am not expressing any further. opinion on:the nature of the 
grant. . But.reading thein together, the conclusion appears to: be clear that the 
poojari is entitled to be in possession and the machinery provided i in section 87 of 
the Act cannot: be invoked to deprive him of his proc 


D 


"In the circumstances, the petition is allowed and ‘the rule i is made absolute 
No costs. . : 4° 5 
“RM. MT © = > o Petition allowed. 


IN’ THE HIGH COURT OF JUDICATÜRE AT MADRAS. - 
- PRESENT —MR. Justice PANCHAPAKESA AYYAR. . 


3 


M. 8. Nagaraja Dikshitar alias M. 8. Nagaraja Sarma : ep EAE _ Apfellant*- 
U. So yt s E 1 Boch E. : 
Sundaresa Sastrigal and others .- ` a eer d x one Respondents. 


Madras Agriculturist Relief. Act üv of 1998), section §-A—Transfir of. mortgages’ interest during the 
specified statutory period—Exemption from scaling doun— Object of Scope: “of exemption. 2 


7 "Under the. „provisions of section '$-A of the. Madras Agriculturists, Relief Act where the` “mort. 
gagees’ interest is transferred in whole or in part during the relevant period between 30th September, 
1937 and goth ‘January; 1948, is transferred bona fide and for valuable consideration such transferee 
is entitled to immunity from the scaling down ‘provisioris of the ‘section. ‘The object of this was to 
protect those transactions that were entered into on,the basis of the law then.prevailing' as regards 
usufructuary mortgages. , It is true that the benefit of the immunity can be claimed by transferees 
of thé mortgagees’ interest provided thé transfer is within the period: mentioned and is of the entirety 
of the mortgagees’ interest even though the transfer is in respect of certain items of a number of iteins 
of the mortgaged properties. But a sub-mortgagee or lessee cannot be said to be a transferee of the 
entire rights ofa mortgagee and: as such: cannot clair the immunity | from scaling dówn, x 


Rajagopal "Naidu s v. Sivakámi Ammal, (1956). I "MLJ. 589 and i Nørayanasuami Gheițiar v. Vellayappe'. 
Udayar, (1954) 1 M.L;J. 578, followed. — ‘ 


Appeal ‘against the Appellate Order of ‘the District Judge of North Arcot. ai 


Vellore, dated 20th September, 1955, and made in A.S. No. 175 of 1954 (preferred 
against the Order of the Court of the District: Munsiff of ‘Firuvannamalai in O. P. 


No. 60 of 19527.. opp S ie Voter uos 








T TA ea 


1. (1950) S.O,J. 324 : 1950 S.CLR. 566. 747 : 25 LR. 167 (SC). — 
2. (1954) S.C.]..264:.:954. SGR. 738 .. .. . NETS Pa a) as E dus 
*A.A.A.O. No. 8ofr956. . MEE de; 3rd March, 1958. 
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` G.R. Jagadisan, for Appellant. l 


M..S. -Venkatarama Iyer, P. N. Venugopalan, N. E A. ` Nagarajan and ‘A. 
Viswanathan, for Respondents. : 


The Court delivered tlie, following 


Jupcmenr.—This is an appeal by one Nagaraja Dikshitar, ik petitioner in 
O.P. No. 60 of 1952, on the file of the District Munsiff, Tiruvannamalai for setting 
aside the judgment and- decree of the District Judge of North Arcot at Vellore, 
in A.S. No. 175 of 1954, confirming the order of the District Munsiff, Tiruvanna- 
malai,in the O.P. and declaring that thesixth respondent, A.K. Venkatarama Ayyar, 
the sub-mortgagee from one Subramanya Sastrigal, the successor-in-interest of 
the original} usufructuary mortgagee, was entitled to the payment of the full sum of 
Rs. 1,550, due under Exhibit B-5 the sub-mortgage without any liability to have 
it scaled. down under the Madras Agriculturists Relief Act. -- 


The. facts were briefly, these:, Nagaraja Dikshitar, the appellant, aad his. 
brother (since ‘deceased). created a usufructuary mortgage over :18 items of their 
landed properties, on. 12th August, 1925, in favour'of one Seetharama Vadhyar, 
for Rs. 2,000 under Exhibit B-1. -Seetharama Vadhyar died, and he was succeeded. 
by one Venkatarama Vadhyar, a near relative. Venkatarama Vadhyar transferred 
the mortgage right, which came into existence. under. Exhibit B-1, in-favour.of one 
Subramania Sastrigal'on roth March, 1930, under. Exhibit B-2. .Subramania 
Sastrigal sub-mortgaged two of the: mortgaged items in.favour.of one Seshayyar, 
the second respondent in the O.P. on 12th February, 1932, for Rs. 450, under Exhibit. 
B-s. He also created. another sub-mortgage of the remaining 16 items in favour 
of the sixth respondent A. K. Venkatarama Ayyar, for Bs: 1,550 on oth Sepiember, 
1942, under Exhibit B-5. . 


Under the Madras Agriculturists Relief Act, the transferee in whole or. pare 
of a usufructuary mortgagee's rights between 19th September, 1937 and goth 
January, 1948, will be entitled to claim immunity from scaling down of his debt. 
‘The object of this was to protect those unfortunate persons who relying on the provi- 
sions of the original Madras Agriculturists Relief'Act and the immünity from scaling. 
down granted in it in respect of usufructuary mortgages, had lent monies on usu- 
fructuary mortgages, without ever suspecting tliat the provisions would be süddenly 
changed, as it was in January, 1948, by any amending legislation. The sixth res- 
pondent Venkatarama Ayyar's sub-mortgage fell within the -period . fixed in the 
Act. Construing the phrase in whole or in part to include not merely the transfer 
of the entire mortgage interest in- the whole properties mortgaged, or in some items, 
but also part of the interest in any item enjoyed by the mortgagee, and therefore in- 
cluding sub-mortgage, both thé lower Courts held that the usufructuary süb-morigage 
to the sixth respondent Venkataramà Ayyar, uüider Exhibit B-5, by Subramania 
Sastrigal, was not liable to be scaled down and that Venkatarama Ayyar.was enti-. 
tled. to be paid the full:sub-mortgage amount of Rs. 1,550. ' The learned District: 
Judge therefore dismissed the appeal of this appellant, with. the sixth: iepondcat s 

: costs... Hence this C; M.S.A.- 


I have perused. the entire TERT and bud did learned odds on ie sides. 
. Mr. G. R. Jagadisan, for the appellant, and Mr. 'M. S. Venkatarama Iyer for the 
sixth respondent, have'argued the case fully. Mr. GR:  Jagadisan raised three main. 
contentions. ‘The first was that, for claiming immunity from’ scaling down, the 
transferee of the usufructuary mortgage interest, even where it is the- whole interest 
in the usufructuary mortgage, must be a person deriving title otherwise than by a transfer 
inter vivos- For. this extraordinary proposition, medieval in its nature, he sought’ to 
rely on a modern ruling of'a Bench of this Court in M arayanaswam> Chettiar v. Vella- 
yappa Udayar*. : The passage he rélied $n in the Bench décision, in MO of s 
contention, is found on page 582, and runs as follows + LU eee 
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** Here the- expression used i is, "successors-in-interest which is wide enough to include transferees. 
We have, however, a suspicion that this expression was intended.to be a compendious phrase to 
denote the class of persons mentioned in the last part of clause(a), P thati is, persons deriving title other- 
wise than by a transfer inter vivos." 

It will be seen that the learned Tadies held thàt the phrase used, namely, “ suc- 
cessor-in-interest " was wide enough to include all transferees, and, òf course, also 
transferees inter vivos. They simply. added that they had a suspicion that the expres- 
sion was intended by the Legislature to be a compendious phrase for ‘denoting per- 
sons, other, than persons claiming inler vivos. -Iri other. words, they: held that the 
legislature. might have intended one thing, but had really said another, and that they 
were concerned with what the Legislature said and not what the Legislature might 
have thought or intended to say. They carried out the effect of the phrase. used by 
the Legislature and held that it would include also transferees inter vivos. It is like a 
burglar entering a house at night and drinking from a bottle of castor oil as a matter 
of fact, and thére being a suspicion that he did so mistaking it for honey. ‘The fact 
cannot be altered by the theory though ‘the unfortunate, act of his made him 
unable to continué his thieving operations any more, the fact of his drinking castor 
oil is there andis not displaced by this. uin. This contention of Mr. Jagadisun. 
therefore fails. : i 


The next contention of Mr. Jagadisan WAS, £st even af the usufructuary morte 
gage right regatding one of the items, out of the many items comprised in the usufruc- 
tuary ‘mortgage, is transferred in entirety, ‘the transferee cannot claim immunity 
from scaling down. He relied on the observations of a Bench of this Court, consis- 
ting of Govinda Menon and Ramaswami, JJ., in Rajagopal Naidu v. Sivakami Ammal? 
The observations relied on are on page 590. and runs as. follows :— . . 


“Where a usufructuary mortgage consists of more than one item, if the entire rights of the usu- 
fructuary mortgagee are conyeyed to another there is‘a‘transfer of.the mortgagee's interest wholly. 
But if one or more items alone are transferred out of a number of other items then it cannot be said 
that there is a transfer'in part of the mortgagee’s rights." 

But these observations have been modified later on By the learned | Judges by their 
further observations which run as below :— - - ' ‘ 

“We have no doubt whatever that the words ‘ transfer in part of the mortgagee’. s rights’ would 
mean re a conveyance or renunciation of the whole bundle of: pe in the’ entire property or 
part of it? . € 

I:am of opinion that tne PaT Judges first put the- propósition too widely 
and then felt, themselves constrained to restrict it to a smaller scope, which, with 
respect, I hold to be correct view. Iam of opinion that the transferee, if satisfying 
other conditions like the period mentioned, etc., can claim his transferred mortgage 
debt to be immune from scaling down. That ‘the learned Judges meant the later 
opinion to prevail over their earlier tentative opinion! is-clear from their. ieee 
which runs as follows : A uam ' 


“If Mr. Desikan’s argument is correct, then iis situation comes to this. Any iuta 

mortgagee leasing out his properties to a lessee can.claim the exemption by saying that that is a 
transfer either wholly or in part." 
Wheré- the. mortgagee does not part with ‘his entire mortgage right, or ‘bundle 
or rights, in-any item of: “mortgage, but only 'sub-mortgages to another, the original 
mortgage in his favour continues and runs on and’ it night have started before the 
period, or ended after the period mentioned by the’ Legislature. e 


The last contention of Mr. Jagadisan was ‘that, at any rate, the. jülemórtgages . 
from ‘the original usufructuary mortgagee, eyen | though the sub-mortgages were” 
entered into within the period named, „would. not'be entitled to immunity from, 
scaling down, as the original mortgagees have not parted with the whole bundle 
of rights in ‘the items sub-mortgaged by them., For this position; “he relied on the 
Bench ruling AA: mentioned, which mj spells to it, and on the ling, of 
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A.S. No. 164 of 1956, that that appeal is now the subject-matter of a Letters. Patent 
Appeal. The Bench ruling in Rajagopal Naidu v. Sivakami Ammal*, directly applies 
to this case and holds that a sub-mortgagee in respect of one or more items of'an, usu- 
frucutuary mortgage, even though the sub-mortgage is made within’ the relevant 
period, will not be entitled to immunity from scaling down under the ‘Madras 
Agriculturists Relief Act. That direct ruling is binding on me. I also agree, with res- 
pect with the reasoning in it precluding sub-mortgagees, lessees, etc., who are not the 
transferees of the entire mortgage rights in any item from claiming immunity from 
scaling down though I'am of opinion that the full transferee of any item: mort- 
gaged could claim such immunity provided his transfer falls within the pétiod and 
satisfied: the other conditions. The above Bench ruling I may add, was delivered 
only on 24th November, 1955, and the learned District Judge delivered his judgment 
on 20th September, 1955, before it was delivered. — ‘ 


-In view of what I have said above, I allow the appeal and declare that the 
debt due to the sixth Rrespondent Mr. Venkatarama Iyer, under the sub-mortgage 
from Subramania Sastrigal will be liable to be scaled down under the Madras 
Agriculturists Relief Act, and remit the matter to the trial Cour for scaling it 
down according to the provisions of the Act. In the circumstances, T" direct all the 
parties to bear their own costs throughout. Leave asked for by Mr. M.S. Venakata- 
rama Tyer for sixth respondent, and granted. 


R.M. ———— “Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Side.] 
Present :—Mr. P. V. RAJAMANNAR, Chief justice AND Mr. dune BAMAS 
CHANDRA IYER. 


In the matter of A. P. Subramania Mudaliar. .. Insolvent 
P.*Hanumanthiah .. Appellani* 
v. E 
Official Assignee, Madras and another ae Rispondeniss® 


Presidency Towns Insolvency Act (II of-1909), section 49 (1)—Government? s right to priority —Right of 
private party io insist on, exercise of right by Government. 


Section 49 (1) of the Presidency Towns Insolvency Act does not confer any right ona private 
party to insist upon the Government exercising their right of priority in respect of debts payable to 
them from an insolvent's estate. ¢ 


. On appeal from the Order of the Hon'ble Mr. justice Balakrishna d 
dated 17th September, 1956, and made in the exercise of the Insolvency Jurisdic- 
tion of this Court in Application No. 477 of 1956 in I.P. No. 134 of 1952. 
T:-S. Nagaswamy. Ayyar and V. Nataraj, for Appellant. 
V. G. Copalaraian and the Government Pleader (B. ys Viswanatha pe, for 
Respondents. . 
The Judgment of the out s was delivered by 
. Rajamannar, C. .— his appeal can be disposed of on the short ground that 
even assuming that the Government have priority in respect of the claim made. by. 
the Deputy Commercial "Tax Officer, it is not open to a private party to insist'upon 
the Government exercising their right of priority. Section 49 (1) of the Presidency 
Towns Insovelncy Act does not confer any right on any person to insist on the Govern- 
ment enforcing this priority. ~ It may be that as a result of Government recovering 
the entire amount front the appellant he may not be able to get the full amount to 
which he would otherwise be entitléd, as and by way of contribution from the 
insolvent's estate. But that cannot be a reason for making a wrong order and 
insisting on the Government exercising their right to priority. "This appeal is 
therefore dismissed, but in the circumstances without costs. ` 
P.R.N. . P ce aa Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE:AT MADRAS.: ^. 
Present :—MR. P. V. RAJAMANNAR, Chief. Justice AND Mr. JUsrick GANAPATIA 


Pura. f : : 
Shah Lalchand Moolchand | ^ - -b 0 co 0 os su Appellant* - - - 
R. S. Jain & Sons l m is .. Respondent. 


Arbitration —Award—Validity Madras. Kirana Merchants! Association “Rules, rule 17. (£) —Construction 
—Provision for constitution of tribunal of arbitration —Provision that Secretary of Association- shall be 
ex-officio member of every tribunal—Nomination of arbitration by one party alone— Default by other to choose 
his arbitrator—Award by tribunal composed of arbitrator chosen by one party and the Secretary— Validity. 


Rule 17 (c) of the Madras Kirana Merchants" Association Rules, which ceal,with the procedure 
for decision of disputes between members, or members and brokers by a tribunal of Arbitration 
provides for an extraordinary case when one of the parties fails to appoint an arbitrator or arbitrators,. 
and rule 21 of the Rules provides that the Secretary of the Association will always be an ex-officio 
member of the tribunal. The Rules contemplate only a decision by the tribunal. Rule 17 (c) cannot 
be construed as meaning that the Secretary as an ex-officio member should be excluded -from the 
tribunal in the cieumstances contemplated by the clause. "5 : 


Where one of the parties appoints an arbitrator but the other does not choose his arbitrator 
within the prescribed period, the dispute can be heard and disposed of by a tribunal composed of the 
arbitrator appointed by one of the parties and the Secretary of the Association acting as ex-officio 
member! Tt cannot be said that in such a case the constitution of the tribunal is invalid and that 
therefore the award is yoid because the Secretary is not entiled to take part in the disposal of the 
dispute. : A ; t 

Decision in C.M.A. Nos. 451, 452 and 453 of 1950, approved. — 


Appeal under clause 15 of the-Letters Patent against the Judgment and Order 
the Hon'ble- Mr. Justice Basheer Ahmed Sayeed, dated 11th November, . 1954, and 
made in A.A.O. No. 148 of 1952; preferred against the Order of the City Civil 
Court, Madras, dated 20th: November;.1950, and made in I.A. No. 1629 of 1949 
in-O.S. No: 1110 of 1948. -- HR f^ ure dede 

M. A. Srinivasan, T. E. Gopalan and C. Sriraman, for Appellant. 

V. Seshadri and P.S. Chinnappa, for Respondent. - : 

The Judgment of the Court was delivered by 
..— Rajamannar, C.F.—The ‘decision of this appeal depends upon the construc- 
tion of one of the rules of the Madras Kirana Merdhants’ Association, Madras, 
of which both the appellant and the respondent are members. A dispute arose 
between the plaintiff and the defendants regarding a contract for the supply of 
five jars of mercury. `The plaintiff in accordance with rule 15 of- the above rules 
referred the matter to the Association for decision in accordance.with the Rules. 
Rule 15, inter alia, provides that all disputes relating to-or incidental to contracts 
and business either between (a) members, (b) thembers and brokers or in cases 
where either party to the contract is a member of the association shall be decided 
by a tribunal of arbitration as hereinafter provided and-not otherwise. Rule 16 
lays down that the decision of the tribunal.of arbitration shall be binding on the 
members and brokers and-all other parties'to the reference.. Rule 17, so far as it is 
material to the present case, runs as follows :: - —— > M E 

The Arbitration tribunal for a reference shall consist of not less than, three members and not 


more than seven members (including the Secretary who will always be an ex-officio member of the 
tribunal as hereinafter provided to be selected from amongst the members of the association : 


1 (a). Subject to section. 17, the decision of-the.Secretary as to the number of persons to 
arbitrate on a particular reference shall be binding on the parties to the reference providéd always 


that either party be entitled to select an equal number to act às arbitrators on his side. 
UU * * * ; * 


. . (c) If one pdfty fails to appoint an arbitrator or arbitrators either originally or by way of 

substitution as aforesaid for 15 clear days after the &rvice by the other party of a notice in writ- 
17th July, 1958.. 

(26th Ashada, 1880—Saka).. 
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ing to make the appointment, such other party having appointed his arbitrator before giving the 
notice, the party who has appointed an arbitrator or arbitrators may appoint that arbitrator to 
act as sole arbitrator or arbitrators in the reference and their award shall be binding on both 
parties as if they had been appointed" by consent. 

Rule 20 provides that the tribunal shall within seven days of the submission of 
the matter proceed with the enquiries referred to it. 


. Rule 21 specially provides that the Secretary of the Association will always 
be an ex-officio member of the tribunal and executive and the administrative head 
thereof. ` iei A 


In the succeeding rules reference is always to the tribunal. In the present 
case what happened was this: The plaintiff appointed an arbitrator but the first 
defendant did not choose his arbitrator within the prescribed period. The case 
was heard and disposed of by the arbitrator appointed by the plaintiff and the 
Secretary who acted as the ex-officio member of the tribunal. The contention of 
the first defendant was that the award made by the arbitrator appointed by the 
plaintiff and the Secretary is not valid because the Secretary was,not entitled to 
„take part in the arbitration under rule 17, clause (c). The learned Civil Judge 
did not accept this construction of rule 17 (c). He held that the constitution of 
the tribunal was valid as the Secretary would always be an ex-officio member of 
any tribunal. He, therefore, directed that.a decree may be passed în terms of the 
award. There was an appeal against this decision to this Court by the first defen- 
dant which was disposed of by Basheer Ahmed Sayeed, J. The learned Judge took 
a view contrary to that taken by the learned trial Judge and held that the award 
was void because the Secretary was not entitled to take part in the disposal of the 
dispute. According to him the intention of rule 17 (c) was to exclude the Secretary 
as ex-officio member of the tribunal in extraordinary circumstances contemplated 
by the clause. According to him on a proper contruction of rule 17 (c) in a case 
like the present the dispute should be determined only by the arbitrator appointed 
by one of the parties. . The decision of Panchapakesa Aiyar, J., on the very point 
in C. M.A. Nos. 451, 452 and 453 of 1950 inwhich that learned Judge took the same 
view as that taken by the learned trial Judge was brought to the notice ofthe 
learned Judge but he dissented from the interpretation put apon the rule by 
Panchapakesa Aiyar, J. We may point out that the judgment of Panchapakesa 
Aiyar, J., was binding on him and if he was not inclined to agree with it, he should 
have referred the matter to a division bench or placed the papers before the Chief 
Justice for further orders. 


We are in complete agreement with the construction placed upon the relevant 
rule by Panchapakesa Aiyar, J., in the cases mentioned above. Rule 17 (c), in 
our opinion provides for an extraordinary casewhen one of the parties failsto appoint 
an arbitrator or arbitrators. When that contingency arises the arbitrator or arbi- 
trators appointed by the other party should be deemed, to be, as it were also the 
arbitrator or aribtrators appointed on behalf of the defaulting party as well. "This is, 
of course, notional, but on a reading of the material rules together we think 
that it is a reasonable construction. Rule 21 provides that the Secretary of the 
Association will always be an ex-officio member of the tribunal. The Rules con- 
template only a decision by the tribunal. 'The Secretary, cannot therefore, be 
excluded from being a membe: of the tribunal even in the contingency contemplated 
in clause (c) of rule 17. In.the view we have taken the appeal must be allowed. 


The Judgment of Basheer Ahmed Sayeed, J., is hereby set aside and the 
decision of the learned City Civil Judge is restored with costs throughout. 


P.R.N. Appeal allowed. Judgment of 
Basheer Ahmed Sqyeed, J., reversed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MRn. P. V. RAJAMANNAR, Ce Dees AND Mr. JUSTICE GANAPATIA 
PILLAI. 


M. R. Radhakrishnan and another Sa EYN Apalai 
v. 


The Union of India represented by the Chief Secretary to Govt. 
of India having his office at ‘ Union Secretariat Buildings,’ 
New Delhi and another = .. Respondents. 


Hindu Law—fFoint famil dei onsabacike dC Meme y levied on father-assessee on an 
sstimated basis—If an avyavaharika 


It is now well-settled that in os to constitute a debt an * avyavaharika debt? in Hindu Law 
there should be an element of moral turpitude involved in the debt. Merely because a debt is one 
which ought not to have been contracted in a strict sense, it would not amount to avyavaharika. 


Where a father of a Hindu joint family has been assessed to income-tax, by the authorities on an 
estimated basis, because they felt that the actual income was more than what was shown in the return 
and no materi ere placed before them to ascertain the true income, it cannot be said that the 
assessment actually made is a penalty or fine for concealment of income. .'The tax due on the basis 
of such an assessment is not an ayyavaharika debt and the sons are liable to discharge the same out 
of the joint family assets, 


Appeal against the Decree. of the Court of the Subordinate Judge of Madurai, 
in Original Suit No. 50 of, 1953: 


R. Gopalaswami Ayyangar and O. K. Ramalingam, for Appellants. ` 


The Government Pleader (B. V. Viswanatha Pe C. S. Rama Rao Sahib 
and S. Ranganathan, for Respondents. : 


The Judgment of the Court was delivered by 


Rajamannar, C.F7.—The plaintiffs in O.S. No. 50 of 1953 in the Court of the 
Subordinate Judge of Madurai are the appellants before us. They are the sons of, 
the second defendant. They filed the suit for a declaration that the properties 
set out in the schedule to the plaint which according to them were properties belong- 
ing to the joint family consisting of them and their father are notliable to be pro- 
ceeded against for the realisation of the income-tax assessed on their father the second 
defendant for the assessment years 1945-46, 1946-47 and 1947-48 in so far as it 
relatéd to their interest in the suit properties. They dileged i in the plaint inter alia 
that the family of the plaintiffs and the second defendant was carrying on an ances- 
tral business in textiles, that the second defendant started and conducted’ several 
new businessés, which were speculative in character, including the import and ex- 
port in several commoditie$, infringing the control orders in force at the time, and 
that he never bestowed any control over the affairs of the business nor maintained’ 
proper accounts, The plaintiffs submitted that the levy of assessment could not in 
law affect their interest in the joint family properties for the following among other 
grounds, namely, that the assessinent on the second defendant was made on an esti- 
mate basis because proper accounts had not beeü maintained regularly and the 
assessment was made on the footing that séveral accounts had béen suppressed by 
him and it was by reason of his negligence amounting to criminal omission to sub- 
mit proper’ information to the Income-tax Department that'he was assessed in a 
large sum Which was far in ‘excess of what would be legitimately payable'on the 
actual income. The first defendant is the Uninon‘of India representing the’ 
Income-tax Department. They denied the material allegations in the plaint and 
stated: that, the assessment was made on profits which the second defendant must’ 
have made and i in any event the’ assessment could'not be questioned ini the’ suit. 
They also took an objection that the plaintiffs had no' cause of action against the 
Government. ‘Phis plea was evidently a plea that the suit was premature because 
only certificates had been issued by the Incdéme-tax Authorities under section 46 (2) 





_ * Appeal No. 767 of 1954. ` i "A » o . ' '' 8th August, 1958. 
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ofthe Income-tax Act. They pleaded that in fact the properties sought to be: 
proceeded against were not properties belonging to the joint family. 


The learned Subordinate Judge of Madurai who tried the suit held that the 
suit properties were joint family properties, that the businesses conducted by the- 
second defendant were not speculative in nature, that the second defendant had 
not mismanaged the conduct of the business and therefore the liabilities of the second 
defendant to pay income-tax was a debt which the plaintiffs as sons were bound to- 
pay from and out of the joint family properties under the doctrine of pious obliga-- 
tion. He further held that this debt could not be held to be tainted with immorality 
so as to bring it within the category of avyavaharika debts. He also upheld the objec-. 
tion raised on behalf of the Union of India that the suit was premature and hence 
not maintainable. On these findings the suit was dismissed. Hence the appeal.. 


At the ‘outset we may briefly dispose of one of the grounds on which the suit 
was dismissed, namely, that the suit was premature. We are unable to agree with 
the learned - ‘Subordinate Judge. Admittedly the -certificate under section 46 (2) 
of the Income-tax Act had been issued. Under that provision onge the Collector: 
receives the certificate, he shall proceed to récover from the assess®& the amount 
specified therein as if it were an arrear- of land revenue. The plaintiffs, apprehend-. 
ing that not merely the interest of the assessee, that is the second defendant, but the 
entiré properties of the family including the shares of the plaintiffs might.be brought 
to sale, have filed the suit. We fail to see why they should wait till a date is fixed: 
for the sale or till the sale takes place. Mr. Rama Rao Sahib who appeared for 
the Income-tax Department very fairly did not try to apace the finding of the 
learned trial Judge on this point. 

Mr. Gopalaswami Ayyangar who appeared for the plaintiff-appellants con-- 
tended in the begirining of his argument that the Income-tax Department would be 
entitled to recover the arhount of the assessment only from the interest of the assessee, 
that is, ‘the second defendant, and the tax cannot be recovered’ from the shares of 
the plaintiffs who are not assessees. In our opinion the Proviso to section 46 (2) 
of the Act which was added by Act XVIII of 1933 concludes the matter against the 
appellants. Under that Proviso the Collector for the purpose of recovering the amount 
of tax shall have the powers which under the Code of Civil Procédure a Civil Court 
has for the purpose, of recovering an amount due under a decree. Section 60 of^ 
the Code includes in the category of property liable tó attachment and.sale in execu- 
tion of a decree, all saleable property, moveable ànd immoveable, belonging to 
the judgment-debtor or over which, or the profits of which he has a disposing power 
which he may exercise for his own benefit. It cannot be disputed that in execution. 
of a decree against the father the decree-holder can bring to sale the entire family 
property alleging that the sons are bound by the debt on the foot of which the- 
decree had been obtained. Of course it will be open to the sons to intervene and 
object to the sale of their shares on the ground that the debt is not binding on them. 
All that the plaintiffs have done in the suit is that instead of intervening in the course 
of the ‘sale by the Collector they have themselves brought the suit raising the 
question whether their shares are also liable to be sold to recover the tax assessed on 
their father. There is no substance in this contention. 

‘The main contention of Mr. Gopalaswami Ayyangar which requires considera-- 
tion is that the doctrine of pious obligation would not extend to an obligation to- 
discharge the suit debt, that is, the arrears of tax which the second defendant is 
liablé to pay. This contention is based on the fact that the assessments made on 
the’ second defendant were made not on the basis of the return submitted by the- 
second defendant but on an estimate of the income. The reason for the Income-tax.. 
Officers adopting this course was that in their opinion the return was not true and. 
complete and several material books of account including day-boaks had not been. 
produced, before them and there was therefore a concealment of the true income. 
A tax levied on such basis would be in the nature, of an avyavaharika debt because the: 
conduct of the second defendant in suppressing the accounts was repugnant to 
morals. It is because of the dishonest conduct of the second defendant that a tax. 
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far in excess of what was. properly leviable had been levied. So his argument ran. 
"He referred us to the decision of the Privy Council in Hemraj alias Babu Lal v. Khem 
Chand", where their Lordships accepted the translation of Colebrooke ‘of the term 

* avyavaharika debts * as “ debts for a cause repugnant to good morals” and then go 
on to observe that the term does not admit of a more precise definition. Teey 
‘observe: > . (ne . 

“When a particular debt is called in question, it will be the or of the Courts to examine its 
nature in the light of the principles mentioned above, which are'not exhaustive but only basic, and 
to see whether in the circumstances it-is of. the kind which will give oe to the’ son.from the 

Tiability of paying it, on.the ground that it is repugnafit to morals.’’ 
This decision as well as other decisions were discussed in a d recent decision of a Bench 
-of this Court to which one of us was a party in Perumal add v. Province of Madras 
"The following observations therein are pertinent : z 

“Vyavahara is a word which has more thin | one meaning, ‘But we agree with Mr. Venkata- 
'subramania Ayyar that the word has a reference to the ideal of good conduct according to the notion" 
prevailing at the material time. But we are unable to hold that any debt which the father ought 


not to have stri contracted is necessarily a debt which is auyavaharika. There should be an 
element of moralgfirpitude involved in the debt. ‘It is only then that it could be called agyaharika ”. 


In the present case there is: mo element of:moral turpitude on the part-of the second 
defendant which was the origin of the debt. The assessment actually made was not 
in any sense a penalty or fine imposed’on thé second defendant for non-production 
of accounts or for suppression of material information. Indeed at the 'end.of ihe 
assessment orders there is an intimation that action under section 28 (1) (c) had 
been taken separately for non-compliance with the terms of the notice issued under. 
„section 22 (4) and'concealment of the income. Because the Income-tax Officér was 
of opinion that the actual income was more than what was shown inthe return and 
there were-no materials placéd before'him to ascertain'exactly the true income he' 
had to make the assessment on an Stimate of He mome having a to: ihe i 
qnaterial- facts -and :cif6uinstáneés N —— 157172 SE € ul Eu 





p-n Lhe plaintiffs’ contention „must be: rejected. i in. sien bee: it. has. not Cen 
established by: the: plaintiffs: ‘that the income .as-assessed..was more than the income 
which would Tiave been properly: adopted : if all the accounts had .been placed-béfore: 
thé Incorhe-tàx Officer: ' Tt inay^be' ‘that’ ‘ifthe -trie facts are placed - “before - the; 
Court, the assessment actually made thay ‘tirn out to be less than what ought to 
Have: ‘bie made. ~; Thëre is ‘io doubt” an allegation i dn the: plaint that" ‘the’ estimate 
made ‘by, the Tncorie-tax: Officer had outgrown ‘several times “(i.e.) five or six times: 
ever the.actual income," But this ‘allegation has not been substantiated by positive: 
evidence. This is not a case in which theisons. dre sought to be made liable for á^ 
debt incurred by their father in the,course of the. business conducted by, him. 
Presumably the father had made profits to which the’ plaintiffs have also become; 
entitled. ‘The tax is an imposition under the statute, on the basis ‘of this profit. 


Then a question may arise whether the debt was property incurred. -In the^ 
case before us the second .defendant has.not voluntarily incurred „any debt. On 
the income earned a tax has been imposed. One method of imposition is by levying 
the tax on an estimate income. The matter-would of course have been different 
if a fine had been imposed on the second defendant for.concealment of income and 
that fine is sought to be.recovered from the shares of the sons as.well. But this is 
not the case here, We agree with the learned Judge that by no stretch of i imagina- E 
tion can the liability to pay the tax be brought under the category "of gmumaMnba 
debt. 


During the course: eof his argument Mr. Gopalaswami Ayy angar indicated. that. 
the arrears or income-tax would fall.directly within the scope of the rule of exceptions : 
to.the doctrine qf pious obligation contained in. the texts relating to the. subject. : 
So far as we are able to understand Bine the argument was based on the mention 





' (1943) 2 MLJ. 397: LLR. (949) All, 727: 2. (1955) 1 MI]. 3707 LER: (1955) 
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of the word tax in the transalation of some of the texts (vide Ramasubramania Pillai v. 
Sivakamy.Ammal^.) ‘The original Sanksrit word which has been translated sometimes 
as tax and sometimes as toll is sulka. It is impossible to be certain of the meaning 
of this word as it occurs in the smritis. Sulka may mean either a toll or a tax or 
a nuptial present given as the price of a bride. A son should be relieved of the 

. obligation to pay a toll which his father has become liable to pay. Probably this 
is because a toll is payable on the spot and as the obligation arises as the result of 
an evation for which he may be convicted and fined, it was an obligation ex delicto.- 
It may be the conduct ofa father in evading payment of a toll was not good conduct. 
The appellant's learned counsel did not devélop the point; nor did he cite any 
authority for the position that the word sulka occurring in the Smriti texts would 
apply to arrears of income-tax. We have no doubt that the plaintiffs cannot escape 
their liability to discharge the debt incurred by the second defendant, that is,-the 
arrears of income-tax, on the ground that the obligation to pay the tax is an ayyava- 
harika debt. The appeal fails and is dismissed with the costs of the first Heeponcent 
the Union of India. 


RM... > , hoc" A Nypeal dismised. 


IN: THE HIGH GOURT OF JUDICATURE AT MADRAS. 
" PRESENT :—Mr. Jom RAMAGHANDHRA IvER.* 


Vaithiyam Nanjappa i : 25 Petitioner* 
h: ; . 
D. Ramanatha Chetti and others | Cs .. Respondent.. 


Civil Procedure Code (F of 1908), section 73—Sale. proceeds of execution sale under a mortgage decree 
deposited into Court—If assets of. Judgment-debtor—Other dre RALES, of the judgment-debtor—If could apply 
Sor rateable distribution. . 


Madras Indebted Agricullusists (Repayment of Debts) Act (I of 1955); section 4 (2)—Payment of decree- 
amount in instalments —Effect on mortgage decrees. 


Where a mortgagee’ decree-holder applies for sale of the security in execution of his decree and 
the sale proceeds are deposited into Court such amount would still be part of his security and cannot 
form part of the assets of the judgment-debtor so as to enable other simple;money decree-holders 
to apply for rateable, distribution. The amount in Court will have to remain intact till the entire 
amount due under the mortgage decree is discharged. 


It is no doubt true that section 4 (2) of the Madras Indebted Agriculturists RE of Debts) - 
Act, 1955, enables a decree-holder to recover his debt only in instalments if the judgment-debtor 
is an agriculturist. But this does not mean that in ‘cases of mortgage decrees the security is split up 
and each ‘of the instalments should be deemed to be a separate decree and the surplus, if. any, after: 
each instalment is available for rateable distribution. 


Petition under section 115 of Act V of 1908 praying the High Court to revise’ 

. the Order of the’ Court of the District Munsif, Krishnagiri, dated: 12th June, 1956 

and made in R.E.A. No. 50 of i956 in R.E.P. No. 425 of 1955 in O.S. No. 206 
of 1951. T 


'T. V. Balakrishnan and N. Voti for Petitioner. 
P. S. Ramachandran, amicus curiae, for Respondents. : 


The Court delivered the following 


JupcMsNT.—The decree-holder in O.S. No. 206 of 1951 on the file of die District 
Munsif's Court, Krishnagiri, is the petitioner herein. "Phis' Revision Petition arises 
out of an order granting rateable distribution to the simple money creditors of the 
second respondent. The second respondent had executed a mortgage in favour’ 
of the petitioner herein on the foot of which he filed the above suit and obtained a 
decree against the second respondent and certain others in 1951. E.P. No. 425. 
of 1955 was filed for realization of one instalment of that decree argount which was 
SSS Se i 

1. (1925) 21 L.W. 606 at 607. i 
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due to the petitioner under the provisions of section 4(2) of the Madras.Indebted 
Agriculturists (Repayment of Debts) Act, 1955 (Act 1 of 1955). One item of the 
‘mortgaged property was rold and a sum of Rs. 400 was realised by that sale 
and was deposited in Court. Meanwhile certain simple money decree-holders 
of the second respondent applied for rateable distribution of the assets realised in 
E.P. No. 425 of 1955, after paying the instalment of the decree amount that was 
due to the petitioner. The learned District Munsif has allowed rateable distri- 
bution in respect of that amount. The mortgagee decree-holder in O.S. No. 206 
of 1951 has filed. this Revision , Petition. , T 1 bi ! 


. On behalf of the petitioner it is contended that as a result of the Court sale 
the security which the petitioner had over the mortgaged property was transferred 
to the proceeds of the sale and although the petitioner could not, by the disabling 
provisions of Act I of 1955, take the entire amount in satisfaction of'his decree, the’ 
surplus that would be left after payment of the instalment that was due to him, 
would still be part of his security and cannot form the assets of the judgment-debtor, 
which would be available for rateable distribution among:his simple money decree- 
holders. T thjfk that this argument is well-founded. ` When property in execution. 
of a mortgage decree is sold in Court auction, unless there is anything in the order 
for sale, the property is freed from the mortgage as soon as it is sold. The security . 
attaches itself do the proceeds. Therefore, this surplis amount "in. Court, after 
paying the*decree-holder one instalment. of his decree. debt, would still be subject 
to the security.of the mortgagee decree-holder which -cannot be paid. over either 
to the judgment-debtor or to his other.creditors.. It is true that under the pro- ; 
visions of Act I of 1955 the mortgagee decree-holder may. not be able to withdraw . 
from the Court more, than the instalment that was due to him. Butssecurity over ' 
the money does not for that reason cease... The money will have to remain in Court , 


till the entire debt under the mortgage decree is discharged. 


Unfortunately in this case the respondents were not represented by counsel. 
I therefore requested Mr. P. S. Ramachandran to act as amicus curiae on behalf 
of the respondents. Mr. Ramachandran argues that by the joint operation of.the 
law of mortgage and the provisions-of Madras Act I of 1955, the integrity -of the 
mortgage should be deemed to be broken and it-should really be construed as four 
decrees for, the instalments payable;under the Act. His furthér contention is that 
if in execution of the decree for realization of one iristalment of the decree amount, 
properties are brought to sale, the said. properties will still ‘be subject to the other 
security in respect of future instalments and that the purchase money-in. pursuance : 
of the first sale would not be covered by the security. . The result of accepting this. 
argument would be that the property which was sold in Court duction would in 
spite of the Court sale be subject to be proceeded against for the unpaid instalments, 
during the succeeding years, that is to say, the unfortunate purchasér has got to: 
pay the various instalments to the mortgagee decree-holder. | In support of tis.” 
argument Mr. Ramachandran cites the analogy of a maintenance decree which 
charges certain properties.’ I'cannot really appreciate how this analogy can apply: : 
In the casé of a maintenance decree the liability is a recurring liability, The pro-_ 
perty that is sold is sold subject to the füture charge so that the purchaser when he’. 
purchases the property has notice of the future charge and the futurecharge attaches | 
itself to thé property by virtue of the decree itself. But'in the presérit case there | 
is no such recurring charge. ~ The mortgage was one and indivisible. No'doubt" 
it could be enforced only in instalments by virtue of the provisions of Act I of 1955. 
Act I of 1955 could not be construed as effecting a greater inroad into the mortgage 
law than is necessary for the purpose ‘of working out that- Act. . I cannot accept 
the argument that the effect of Act I of 1955 is to make the mortgage decree as four, 
decrees each for pne-fourth of the amount recurring every, year in accordance with 
the-instalments. As stated already, I am qf opinion that as soon as the property 
was sold in execution of the mortgage decree, (subject to any conditions that may 
be. imposed by Court) it was sold free of the mortgage. The security attached 
itself to the proceeds and.the: proceeds being liable for the security; .cannot-be paid 
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over to the simple -money decree-holders of the second respondent, before the 
entire liability under the mortgage decree is discharged. 
'. The Civil Revision Petition succeeds and is allowed with costs. . Before 
concluding this case I must express my thanks to Mr. P. S. Ramachandran for the 
able way in which he argued the case on behalf of the respondents. 


ROM. . | E ————— : Petition allowed. 


: [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice, Mr. JUSTICE RAMACHANDRA, 
IYER AND MR. JüsricE GANAPATIA, PILLAI 


vs S. I 'Sheik Mansoor A aad and another” R  Appellants* 
` v. . , uU MES: 
S.V.S: Sankarapandia Mudaliar' : A _ ++ Respondent. 


Madras Agriculturists Ref « Act d V of 1998) > Section 19 Re-opening of debts DENTS ihe Aci To. 
what extent permissible. 


` Ifa debt was incurred for the first time after the > Agriculturists Relief Act and it has been renewed: 
several times by adding interest àt the contract rate in excess of the rate mentioned in section 1g and a * 
suit brought upon: the last pronote; bond or settlement of account the’ debtor ‘canno®claim to re-open- 
the last transaction arid get interest calculated on the original debt at the statutory rAte. . 


if, however, the debt sued on had iis ‘origin prior to; the Act whether prior to 1st' Oroi, 19 

and governed by section 8 or between 1st October, 1932 and-22nd March, 1938-and governed KA 

section 9,if in a document or settlement,of account after the Act an amount in excess of what will be - 

due as per the proyisions of sections 8 and 9 is included as principal in such cases the debtor can claim 

that to the extent of such excess there has been a failure of consideration and claim relief o on the basis" , 

of the correct amount alone being regarded as principal. 1 
Where the suit is on a' debt ‘which had its inception after the Act the only relief that the debtor 

can have is to cut down the interest on the document sued on to > 5$ per cent. per annum. — , 


i5 


` 


Case-law discussed. 


: Appeal. against the Decree of the Court of thé Subordinate Judge of Tir undi 
veli, dated 24th March, 1952 and-passed in O.S. No. 154 of 1951. 


: D. Ramaswami Ayyangar, for Appellant. : ‘ l 
S. V. Gopalakrishnaier, P. N Appuswami and T. R. Sundaram, for Respondent. 


| The Appeal came on for seen in the first instance before Rajamannar, C. Js: 
and Panchapakesa Ayyar, o mnm ACE | 
: The following: Order of reference was Poomi by d ru 


"ol 

Rajamannar, C. J. +—There canbe no doubt that there are twò decisions of two ` 
Division Benches of this Court taking’ different views on the, main question which , 
arises in this appeal. The two decisions are Ramalakshmi v. Gopalakrishna Rao}; and ` 
Srinivasa Rao v. Abdul Rahim Sahib?. The learned Judges, in the latter case,’ were - 
iriclined to the view that the decision i in the earlier casé'was considerably shaken by! 
cértain observations in a subsequent Privy Council case. Even if that be so, the 
proper course would be to prem the question for decision by a Full Bench, and this. 
is referred accordingly. 

The Appeal then ‘came on for hearing in pursuance of the above order of refe 
rence before the Full Bench ee C.J., Ramachandra Iyer and garapane 
Pillai, 37) 

. The Judgment of the Court was delivered by 

Ramachandra Iyer, F.{—This appeal which is directed against the decree in O. S. 
No. 154 of 1951 on the file of the Sub-Court, Tirunelveli, raises a question under sec- 
Bon rig of the Madras Agiculturists Relief Act (IV of 1938). The defendants i in the 
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suit which was laid for recovery of Rs. 20,000 are the appellants ; . On: 2nd Decem- 
ber, 1943, they as borrowers began certain monetary dealings with the plaintiffs, 
On that day a sum of Rs. 7,000 was advanced to the former, who agreed to repay the 
same with interest at 104 per cent. per annum. That transaction and those that 
followed were entered in Exhibit A-1 styled as a pass book, in some respect similar 
to a banker's pass book. The terms of the-initial advance were entered in the book 
in the form of a promissory note for the amount lent, and the signature of the defen- 
dants were taken on proper revenue stamps. Subsequent advances and payments 
were entered in the book and at the end of each year of account (the end of the month 
of-Adi according to the tamil calendar) interest at the contract rate was debited 
against the borrower; There were periodical settlements of accounts though not at 
regular intervals, at which the amount due to the creditor was ascertained, and an 
' acknowledgrgent as to the correctness of the amount and a promise to pay it with 
future interest then stipulated, were recorded in Exhibit A-1, the defendants signing 
the same in token of their assent; The fresh agreements entered into on each settle- . 
ment of account were in the form of promissory notes and stamped as such. The last 
of such settlenfertts was on 17th August, 1951, wherein the defendants agreed to pay 
the plaintiff Ór his order the sum of Rs. 19,513-13-3 with interest thereon at 12 per 
cent. That formed the basis of the suit which was filed about 3 months thereafter. 
The defendants claimed that they were agriculturists entitled to the benefit of the 
Madras Ast IV of 1938 (which will hereafter be referred to as the Act), that the settle- 
ments of accounts would not bind them and should be reopened and that they would 
not be liable to pay anything more than the principal amount actually advanced 
less payments, together with interest at 5$ per cent. perannum. The learned Subordi- 
nate Judge held that the defendants were entitled to the'benefits of the Act but were 
bound by the various settlements of accounts. On that finding hé passed a decree 
against the defendants for the sum claimed with interest thereon at 12 per cent. from 
the date of plaint. In the present appeal the defendants contest the propriety of the 
judgment and decree. of the lower Court. : : 


, On the evidence on record it cannot be disputed that the defendants would be 
entitled to the benefits of the Act. The contract between the parties from the 
beginning stipulates interest-at rates higher than-what could be recovered under the 
Act, and at every settlement of account such interest has been added to the outstand- 
ing principal, amounting in effect to compound interest. The transactions between 
the parties commmenced after the Act came into forcé. The case urged on behalf 
of the defendants is that though the suit debt was the result of a settlement of account 
on 17th August, 1951, it could be traced back to its origin and the interest which 
augmented the principal at each settlement of account reduced by applying section 13. 
Before considering that contention it is necessary to dispose of another contention 
advanced on behalf of the defendants. Mr. D. Ramaswami Iyengar‘on their behalf 
contended that notwithstanding the periodical settlements, the identity of the origi- 
nal debt continued to remain as the liability has always been what he’ styled asa 
“pass book liability ", being the amount due on a single account composed of advan- 
ces and interest at the contract rate, and that portion of such liability which represent- 
ed the accrued interest could be scaled down under section 13." But having regard to: 
the various settlements of accounts and the promissory noteséxecuted at each settle- 
ment there is no justification in the circumstances of this case to hold that the original: 
debt has remained intact. The terms of the successive agreements or promissory” 
notes have not been the same; for instance the rate of interest originally agreed ` 
upon was 104 per cent. per annum. At the time when the settlement was made on™ 
8th September, 1948, it was increased to 12 per cent. "The promissory note executed ` 
on each settlement would be inconsistent with the debt having been single, although 
it can be said that the later promissory notes were renewals of the earlier ones. ^^ ' 

The question then is whether in the casg of a.debt incurred after the Act, which 
was later renewed or iricluded in a fresh contract between the parties it. would be. 
open in a suit based-on: the-later contract or debt to go-behind it and scale down the 
original debt by applying the provisions, of section; 13 of the Act and ascertain what 
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should be the real principal of the suit debt. Section 13 so far as it is relevant for 
the present purpose says :— 
“ In any proceeding for recovery of a debt the Court shall scale-down all interest due on any 


debt incurred by-an agriculturist after the commencement of the Act, so as not to exceed a sum cal- 
culated at 6} per cent. per annum............ x 


The rate of 61 per cent. per annum which was originally permitted was altered into: 
54 per cent. by a notification of the State Government published on 29th July, 1947 
made under the powers granted to them under the proviso to the section. The learn- 
ed advocate for the appellants contends that as section 13 provides for the scaling 
down the interest on “any debt incurred after the commencement of the Act", the 
original debt and all the renewals thereof could be scaled down in accordance with 
the Act-and the amount payable ascertained: ‘It is claimed that this construction 
of the section would have the merit of giving effect to the intention of the Legislature 
which enacted the law to protect the agriculturist against his own contract. We 
cannot agree with the contention, "The terms of the section would be the best ex- 
ponent of the intention of the Legislature and it is only when there is a-difficulty in 
ascertaining their meaning that other circumstances could be taken Agto considera- 
tion to aid proper construction. ‘The words “ any. debt” though wide enough to in- 
clude, debts already incurred, should in the context be taken to refer only to a sub- 
sisting debt. Where an old liability is merged or renewed by a fresh: contract, the old: 
debt is extinguished and could no longer be termed a debt unless the late? debt has. 
under the law been allowed to be ignored and the transaction reopened. The Legis- 
lature when it intends that particular debts should be traced back to their origin, 
provides for such reopening of debts specifically. (Vide sections 8 and 9); In 
Pundarikakshudu v. Venkatakrishnha*, Subba Rao, G.J., (as he then was) who delivered 
the judgment of the Court observed : j 

^. ** For one thing in the case of a debt incurred after the commencement of the Act, section 15 
does not in express terms provide for tracing back a debt to its origin. For the other, the use 
of the word any instead of the definite article “ the ", qualifying the word “ debt " became necessary 


as the word ‘ debt’ in the opening line of the section is used in general terms without being limited. 
to a debt incurred after the Act." s S 


We agree with the above view of the learned Judges of the Andhra High Court.. 


The matter which then would arise for consideration would be as to how far 
an agriculturist debtor who veluntarily agrees to pay interest at a rate higher than. 
that prescribed by the Act, would be entitled to be relieved against his own agreement. 
'The Act does not render the payment of or a contract to pay interest on a debt at a. 
fate higher than that prescribed for éach of the various categories, illegal. Nor is 
there any question of public policy involved when a higher rate of interest ón a loan 
is agreed to by an agriculturist. Under the provisions of the Act relief to agriculturist 
debtors was granted by the Act itself discharging the whole or a portion of the interest 
on debts incurred prior to the Act. ` Section 8 discharged all outstanding interest on a 
debt incurred prior to 1st October, 1932, while in regard to debts incurred after that. 
date but before the Act, section'9 discharged that portion of the interest which was. 
above simple interest at 5 per cent. per annum. Future interest on those debts were 
regulated bysection 12. Section 13 dealt with debts incurred after the Act. Under 
that section there is no provision for any statutory or automatic discharge of interest. 
stipulated at a rate higher than that prescribed therein such excess interest wos only 
made irrecoverable if the creditor sought to enforce the debt in a Court of law. 
There being thus neither a prohibition against a stipulation for payment nor an 
automatic discharge of higher rates of interest agreed to be paid by an agriculturist. 
debtor, it cannot be said that when a creditor with the assent of his debtor added to. 
the principal loan the interest accrued in terms of the contract, and the debtor en- 
tered into a fresh contract treating the consolidated amount as principal for the fresh 
loan, there would be anything illegal or even a failure of consideration in regard to: 
the new loan. Such a new loan would constitute a. debt incurred on the date of 
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renewal and if asuitis barred on that debt, the provisions of section 13. could be 
attracted to that debt alone and not to the earlier debts of which it was a renewal or , 
substitution. Under the ordinary law.where parties enter into a new contract in 
substitution of an earlier one, the later contract alone would govern the rights of the 
parties. The Court would itself have no power to go behind that-contract except 
in cases where the later contract fails for some reason known to Jaw or where a statute 
gives an express power to reopen the same. A familiar example of statute authori- 
sing the reopening of the contract is provided by section 3 of the Usurious Loans Act. 
Séctions8 and gof Act IV of 1938 confer jurisdiction on Courts to reopen a transaction 
in cases of renewals of debts incurred prior to the Act. But section 13 confers no 
such power and prima facie the scaling down of interest contemplated by it could only 
be in relation to the debt sued on. In Thiruvengadatha Iyengar v. Sannappan Servat}, it. 
was held thag the principle of renewal adopted by the Legislature in the scaling down 
operations under sections 8 and g of the Act would not apply to the case debts in- 
curred after the Act which would be governed by section 13. ‘That view was reitera- 
ted in Krishnamurthi v. Narayana?, where it was held that there was nothing in sect ion 
13. Which impgrted the Explanation to section 8 and allowed the Court to go behind the 
contract. In that case the suit promissory note and the two earlier notes of which the 
suit note was a renewal were executed after the Act. Wadsworth, J., held that the 
scaling down pf the interest under section 13 would apply only to the suit note and 
not the earlier ones. . - 


But apart from the question of renewal, there may be cases where the debtor 
would be entitled under the general law to go behind the suit transaction, in which 
case the earlier liability will be scaled down in accordance with the Act: This is 
not by reason of any power or jurisdiction to go behind a contract but on account of 
the suit contract being or becoming unenforceable, the parties being relegated to the 
earlier contract in that contingency. In Suryanarayana v. Alavendra Rao?, the suit was 
laid on the basis of a promissory note executed after the Act but which was a renewal 
of a debt incurred prior to the Act. Wadsworth and Patanjali Sastri, JJ., held though 

‘section 13 would not enable the debtor to treat the suit debt as a renewal of the 
earlier one, it would be open to the debtor to show that the suit claim was not inten- 
ded to create a liability by its own force but was a mere voucher for an carlier debt, 
that he could also prove that the suit contract was entered into in circumstances which 
would render it unenforceable or that there was no consideration in respect of the 
suit contract. In that case the debt sued on representefl the principal and interest of 
a debt incurred prior to the Act, the interest being partially wiped out by section 9 
of the Act on the date when the Act came into force, that is, prior to the execution 
of the promissory note sued on. It was held there was no consideration for that 
portion of the interest which had been wiped out by the Act. ‘In A.S. No. 290 of 
1944 a similar question arose for decision. i 


Patanjali Sastri, J., delivering the judgment (unreported) ofthe Bench observed:. 


“ ft has been held in Balasubramania v. Venkatarama Chettiar*, that a plea that the promissory: 
note sued on is not supported by consideration to the extent of apayment made under the earlier note 
but taken into account at the time of the execution of the new note in renewal was open to the debtor 
under section 44 of the Negotiable Instruments Act. The same principle has been applied ‘in several 
cases arising under Act IV of 1938, where promissory notes executed prior to the commencement of 
the Act were renewed subsequent to the Act, for the full amount due under the notes without taking 
into account the statutory reduction of the liability thereunder. In some cases an agreement or 
understanding at the time of the execution of the new note whereby the creditor agreed to receive 
only the amount due under the earlier note as scaled down and not to claim more was put forward 
and. accepted, In other cases the matter was dealt with on the footing that the new note was not 
supberted. by consideration except to the extent of the amount due under the earlier note as scaled 


down under the Act.” k 


The first type of cases referred to by the learned Judge was where the new note was 
not intended to eperate as the foundation of any obligation but as a mere voucher of 
an antecedent liability or that which was procured by misrepresentation, undue 
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influence, etc., where the suit contract could not form the basis of the.action. The 
"observations should not however be understood as laying down that evidence can be 
‘let in to, prove that there was an agreément or understanding between the parties 
"contráry.to or at variance with the.terms of the written, contract if such a contract was 
valid as a contract. The second type of cases referred to by the learned Judges is 
-illustrated-by the decision reported in Soma Reddy v. Tippa Reddy, In Mallikarjuna v. 
"Tripura Sundari?, decided by one of us, the suit was based on a debt incurred after 
‘the Act. The origin of that debt was a promissory note of the year 1936 prior to the 
"Act the-amount of which was renewed by successive documents after the Act. "Such 
renewals included interest at the higher contract rate provided for by the 1936, note 
ignoring the statutory discharge of the interest effected by section g. It was held 
‘that the debt sued on was unsupported by consideration to. the extent of the 
interest which stood discharged by the Act. 001 à P 


The principle of the decisions referred to above is that in regard.to a debt in- 
¿curred after the Actithere is no provision for scaling down the debt by going behind 
:the.suit debt on any theory of renewal. The power to go behind a quit debt and to 
„apply the provisions of the Act for the original liability is conferred onlWNo cases under 

` sections 8 and 9. But even in cases coming under section 13 it would be open to the 
defendant to plead and prove that the debt sued on could not form the basis of an 
action or that there was a failure of consideration. Such a deferfce is not by 
. virtue of anything in or peculiar tothe Act, but one under the general faw.’ -If for 
example the document on which a suit is filed is vitiated by one of the circumstances 
-which would entitled the defendant to avoid a contract and he has so avoided it, or 
if the document was not intendéd to be the foundation of any liability, e.g., an ack- 
'nowledgment or voucher, the antecedent contract would be the one to detérmine the 
rights of the parties. In a case where the new contract was effective there may be a 
-failure of consideration, e.g., an amount not due being included in the document. 
?This principle will or can have no application in the case of a debt incurred after the 
Act and renewed thereafter. In those cases, as we have pointed out earlier, there 
"would be no failure of consideration for no portion of the interest had been discharged 
by section 13, it being open to the debtor (if he so chose) to pay the higher stipulated 
‘rate of interest. The renewed debt would be fully supported by consideration and 
‘there being no power in the Court to go behind it (except in cases where a contract is 
avoided under the general lgw) the provisions of section 13 would apply only to the 
"renewed debt.) Dhanakodi Pillai v. Narayana Iyer?, is a case where a: debt was incurred 
for the first time in the year 1945 and was renewed in 1948, the later debt being the 
-one sued on. Krishnaswami Nayudu, J., held that there was. nothing illegal in an 
‘agriculturist debtor agreeirig to pay and paying at rates higher than.the rate provided 
under the Act, àrid thát if an agriculturist discharges the-debt he could not plead 
-either that the consideration was not valid or it had failed. But the learned Judge felt 
“himself bound by the judgment in Mallikarjuna v. Tripura Sundari? and applying the 
-principle of that decision to post-Act liabilities, reopened the suit transaction and scaled 
- down the-debt with reference to the 1945 loan. We find ourselves unable to agree 
with several of the observations of the learned Judge. Nor can we accept that the 
case has been correctly decided. We have already pointed out that the failure of con- 
sideration for renewed note is confined to cases where the renewal was after the Actor 
* a-debt incurred prior to the Act including in the renewed document the amount that 
stood discharged by the Act. That principle recognised as it was in A.S. No. 290 of 
1944 and in Mallikarjuna v. Tripura Sundari?, could-not apply to a case where the 
original debt was after the Act and where no question of discharge of interest by the 
Act and consequent failure of consideration for the renewed note would arise. “The 
same question arose in Pundarikakshudu v. Venkatakrishna^, where both the original 
and the renewed debts were incurred after the Act. It was held that the Court could 

. not go behind the suit debt and that under section 13 there was*no automatic dis- 
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charge of any interest so ás to justify any theory . of failure of consideration.. We 
agree with the view expressed by the learned Judges in- that case. : . 


The result is that in the present case the defendents would not be entitled to re~ 
lief by way. of reopening the settled accounts and that the last of the settlements on. 
which the suit is based should be deemed to be the debt incurred within section 13. 
The interest payable on that contract will alone be scaléd down in accordance with 
that section. i 


There is, however, one small error in the decree of the lower Court. Under the 
settlement of account, dated 17th August, 1951, the defendants agreed to pay a sum 
of Rs. 19,513-13-3 with interest thereon at 12 per cent. per annum. In the plaint 
which was filed on 15th November, 1951, interest was calculated at the contract rate. 
till the date of plaint. This the plaintiff will not be entitled to. Under section 13 
interest at #} per cent. per annum alone could be awarded. "Therefore the decree 
of the lower Court would be modified accordingly. Subject to this modification, 
the appeal fails and is dismissed with costs. _ 


KS. ————— : : Decree midifieds 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
' PRESENT :—MR. Justice RAJAGOPALAN. 


. 2. 
T. M. Abdul Rahim & Co., Maharaja Beedi Factory, . 
Ranipet ] f .. Petitioner* 

v. à . 
Secretary, N. Arcot Dt. Beedi Workers’ Union, Vellore i 
and another . : .. Respondents. 

Industrial Disputes Act (XIV of 1947), section 2 (S)—Workmen employed —Tests to determine. 

It is now well-settled that the expression ‘employed’ in the definition of the term ‘ workmen’ 
in section 2 (s) of the Industrial Disputes Act, requires that there should be a jural relationship of 
master and servant between the employer and employee. The proper test whether such a relation- 
ship exists or not is to see whether the employer has authority to control the manner of execution of 
the work by the employee. Whether or not this is the sole test, this test should be satisfied before it 
could be said that there. is a relationship of master and servant between the parties. The nature 
of the industry, the activities of the labourer, the nature and quantum of control are all relevant 
factors. The fact that payment of labour was on piecework basis, or that the workmen took the 
assistance of other persons are not inconsistent with the existence of such relationship. 


(Case-law referred. Duty of Tribunal to afford opportunity to the employer to adduce evidence 
of their capacity to pay or bear the burden of any increase in wages sought to be imposed on them 
pointed out). . M ' i ` 

Petition under. Article 226 of.the Constitution of India, praying that in the 
circumstances stated therein; and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to the 
order in I.D. No. 16 of 1957, dated 14th October, 1957, on the file of the Industrial 
Tribunal, Madras, and quash the said order. . x 


M. K. Nambyar, C. Govindaraja Iyengar and K. K. Venugopal, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari), for S. Mohan Kumaramangalam 
and K, V. Sankaran, for 1st Respondent. 


The Additional Government Pleader (K. Veeraswami) for the State. 


The Court made the following 


Orver.—The Petitioner applied under Article 226 of the Constitution for 
‘the issue of a writ of cértiorari to set aside. the award of the Industrial Tribunal in 
I.D. No. 16 of 1957. i 


The petisioner-company manufactures and.sells beedies. . It résisted the claim 
ofthe Union, thefirst respondent, which represented the labourers, who did the manual 
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"work of rolling the beedis, for enhanced remuneration for their services. Thelabourers 
‘were paid Re. 1-4-0 for every 1,000 beediesthey rolled.. All the material was supplied 
by the Company. They claimed enhanced remuneration at Rs. 2-4-0 per 1,000. The 
claim was referred as an industrial dispute under section 10 (1) (c) of the Industrial 
Disputes Act for adjudication by the Industrial Tribunal. In the course of the proceed- 
ings before the Tribunal, the Company (petitioner) contended among other things 
(1) that the labourers were not “workmen” as defined by section 2 (s) of the Indus- 
trial Disputes Act ; that the dispute betweeen the Company and the beedi rollers was 
not an industrial dispute, and that therefore the Tribunal had rio jurisdiction to take 
up adjudication of the disputed claims of the beedi rollers ; and (2) that in any event 
the Company had not the financial capacity to pay any more to the beedi rollers, as its 
margin of profit out of the sale price of the beedis it manufactured was less than three 
annas per thousand: beedies. ‘The Tribunal negatived both the contentions.’ The 
"Tribunal awarded an increase of four annas and directed that the beedi rbllers should 
be paid at-Re. 1-8-o for every: 1,000 beedies rolled by them. The validity of that 
award was challenged by the petitioner mainly on the ground that the Tribunal was 
in error in negativing the two contentions. mentioned above. 


The plea of the Company, that the beedi rollers were not ‘workmen’ as defined 
by section 2 (s) of the Industrial Disputes Act raised a jurisdictional issue, on the 
‘correct determination of which depended the further jurisdiction of he Tribunal 
to adjudicate upon the dispute between the Company and the Union as an4ndustrial 
dispute. The real question at issue between the parties was, whether the beedi roller 
was a person ‘employed’ within the meaning of section 2 (5) of the Act. 


It should be taken as well settled row that the use of the expression “employed” 

in the statutory definition of workman in section 2 (s) of the Act required proof, in 

this case that the jural relationship between the Company. and each.of the beedi 

rollers was that of master and servant. That was the basis on which the evidence 

in that case was examined by the Supreme Court in Shivanandan Sharma v. The Punjab 

National Bank, Ltd.! Yn Dharangadhra: Chemical. Works, Lid. v. State of Saurashtra?, 
Bhagwati, J., laid down at page 211: : : E 

- “ The essential condition of a person being a workman within the terms of [his definition is that 

he should be employed to do the work in that industry, that there should be, in other words, an em- 

ployment of him by the employer and that there should be the relationship between the employer and 


him as between employer and employee or master and servant. Unless a person is thus * employed ’ 
there can be no question of his being & workman within the definition of the terms as contained in the 


Act?" Ir Nob 
"That was reaffirmed in Chintaman Rao v. State of Madya Pradesh?. The same view 
was taken by this Court also. See Annamalai. Mudaliar and Bros. ,v.; Regional: Provident 
Fund Commissigner*, Abdul Kader Sahib v. State of Madras*, Modern Watch Industries v. 
Labour Appellate Tribunal, and Kesàva. Reddiar v. Labour Appellate Tribunal’. Yt:was 
again the same principle that Balakrishna Ayyar, J., applied in his recent unreported 
Gcrinon in Palaniappa Mudaliar v. Court of Additional First Class Magistrate, Kulithalai 
and others®. : . ` 


It is true, as Sinha, J., pointed at page 413 of the report in Shivanandan Sharma v. 
Punjab National Bank, Lid:1, that it is the case-law on Torts that has been evolved by 
Courts in England that has provided the foundation' for the distinction between a 
servant and an independent contractor. At page 414 of the report the learned 
Judge almost sounded a note of warning when he said : 


JU 

. ..* Those learned authors have discussed in great detail cases. illustrative of those distinctions, 
‘indicating the circumstances in which the general rule has been applied to individual cases with such 
modifications as the facts and circumstances of a particular case required. We arë here not concerned 
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with those nice distinctions which have been drawn in connection with the rule of vicarious liability 
in torts, We are here concerned only with the question how far the test laid down by the standard 
authors as quoted above can be applied to détermine the present controversy, whether the Treasurers 
of the Bank were its servants as contended on behalf of the Bank." 


; The difficulties of importing common law concepts of master and ‘servant in 

determining the scope of statutory definitions was explained at greater ‘length by 
Ruttledge, J., in National Labour Relations Board v. Hearst Publications1. After pointing 
out that the’ ‘principal question in that case was whether those who worked as 
news-boys were employees within the meaning of the.National Labour Relation Apt 
(Wagner Act) the learned Judge proceeded : ; - 220 ` 


“ Because the Congress did not explicitly define the term. (employees), - respondents say “its 
meaning must be determined by reference to common law standards. In their view ‘common 
‘law standards’, are those the Gourts have applied in distinguishing between ‘employees’ and, 

‘independent gontractors’ when working out various problems-unrelated to the Wagner Act’s 
purposes and provisions. 


The argument assumes that there is some simple, uniform and easily’ applicable test which the 
Courts have used, in dealing with such problems, to determine whether persons doing work for others 
fall in one class gr. the other. Unfortunately this is not true. 'Only by a long and tortuous history 
was the simple Priston worked out which has been stated most.frequently as ‘the test’ for deciding 
whether one who hires another is responsible in tort for his wrong-doing.. But this formula has been 
by no means exclusively controlling in the solution'of.other problems. And its simplicity has been 
illusory because it is more largely simplicity-of formulation than ‘of application. . Few problems in 
the law have giftn greater variety than the cases arising in the border-land between what is clearly 
an employe&employee relationship and what is clearly one of independent entrepreneurial dealing. 
"This is true within the limited field of determining vicarious liability in tort. It" becomes i imore so when 
the field is expandéd to include all the possible applications of the distinction. `~ 
: It is hardly necessary to stréss particular instances of these variations or' to emphasise that they 
have arisen principally, first, in the.struggle of the courts to work out common law liabilities where the 
legislature has given no £uides'for judgment, more recently also. under statutes ‘Which have posed the 
same problem for solution in the light of the enactments, particular terms, and purposes." rM 
After pointing out that the Wagner Act was a federal: legislation: ‘administered by a 
national agency intended to solve a national problem on a national séale, the learned 
Judge proceded : : À T 

“ Whether, given the intended nations uniformity; the term ‘employee’ includes such workers 
as these news-boys _ must be answered primarily from the ‘history, terms and purposes of the légis- 
lation. The'word “‘isenot treated by Congress as as a word of art having a definite meaning... Rather 

*it takes colour from ‘its surroundings. . . (in) te statute where it appears’, M 


The learned Judge observed fies: 


It will not do, for deciding this question as one e of, uniform national application; 28 import 
"wholesale the traditiorial common law conceptions or some distilled essence of their local variations 
as exclusively controlling limitations upon: the scope óf the statute's effectiveness.” S05 Y^ ob 


"The further ‘observation of the ‘learned Judge at page I 183) ör ‘the’ report Was; 


i sf -.. ©- the, ‘broad janguage of the Act's “definitions, which i in terms reject conven- 
tional limitations ori such’ ‘conceptions as ‘employee’, ‘émployer’, ‘and ‘labour dispute ’, ^; léaves' nė 
doubt that its applicability is to'be determined broadly, in doubtful situations, by underlying: economic 
facts rather than technically iand exclusively by previously- established legal classifications." 


These principles were summarised and pease? in | United States v.c su. 
See the observations at Pp. 1767-8. - i- : 


Even ‘with ,reference to the common law. ‘concept. of the jural ielationship ‘of 
master and servant, more than one factor will have:to be taken into account. In 
Restatement of the "Law, Vol. I, published by the American Law Institute,, at page 
483, the learned authors stated: — : uh ames 


6d uk a ad "uo Eu 


* In determining whether one acting for another i isa servant or an nipende cogor the 
following matters of fact, among others, are considered : : ‘ 


(a) the extent of control which, by the agreement, "the master may e exercise over ihe details 
of the work ; 
(b) whethe® or not the one employed is-engaged in a distinct occupation or business ; 


(c) the kind of occupation, with: reference to "whether,'in the locality, the work i is usually done 
amder the direction of the employer or by a specialist without supervision ; ; : 


go 7 — t — 


zi, 88 Law. Edn. 1170. 2. gt Law.Edn. 1757- ^ ' 
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` “(d) the skill required in the particular occupation ; 
: (e) whether the employer or the workman supplies the instrumentalities, tools, and the place 
of work for the person doing the work ; o ‘ : 
(f) the length of time for which the person is employed ; 
-` (g) the method of payment, whether by the time or by the job ; 
(2) whether or not the work is a part of the regular business of the employer ; and 
(7) whether or not the parties believe they are creating the relationship of master and servant.”” 


Whatever might be the law, Courts in America are bound to administer, I have 
to apply the law as it has been laid down by the Supreme Court of India in the cases 
I have mentioned above with specific reference to the requirements of section 2 (s) of 
the Industrial Disputes Act. In Chintaman Rao v. State of Madhya Pradesh!, Subba Rao, 
J., reaffirmed the correctness of the test laid down by Bhagwati, J., in Dharangdhara 
Chemical Works v. State of Saurashtra® : 205 f l 


“ The proper test is whether or not the hirer had authority to control the manner of execution 


of the act in question. ' f 


The correct method of approach, therefore, would be to consider whether h ing regard to the 
nature of the work there was due control and supervision by the employer. . oe 


As I endeavoured to explain in Annamalai Mudaliar v. Regional Provident Fund 
Commissioner®, one of the factors to be considered in deciding whether there was the 
control and supervision of the work of the labourer in question was, wNether the time 

‘of the labourer was at the disposal of the person for whom that’ labourer worked. 
Balakrishna Ayyar, J., amplified that idea when he observed in his unreported deci- 
sion in Palaniappa Mudaliar v. The Court of Additional First Class Magistrate, Kulithalai^ : 


“ What is the position in the present case ? Even apart from the various statutes, statutory 
rules and notifications regarding holidays, hours of work and the like, the petitioner here cannot 
require any of the persons using the facilities on "his premises to work between particular hours. 
.He cannot require any one of them even to attend on any particular day. The worker can come 
any day he likes, work as long as he likes, or as short as he likes and go away. He may work fast or 
he may work slow. The petitioner cannot tell him that he should work on towels and not on bed- 
sheets or vice versa. If the worker so pleases he can work on towels though ‘the petitioner would 
prefer him to work on bed-sheets. And, more important of all, the petitioner cannot prevent 
.anybody from working for a competing manufacturer. Come when you like, go when you like, 
work when you like, stop when you like, work as fast as you like, work as slow,as you like, work on 
what you like or not at all ; that is the position of the workers vis-a-vis the petitioner. Such persons 


cannot, in my opinion, be said to be ‘employed’ by the petitioner.........- 
Whether or not the test bf control andsupervision, inclusive of the control over 
„the time of the labourer, is the sole test to apply, that test must be satisfied before the 
relationship of master and servant is established. That relationship must be established 
before a person could be said to be “employed” within the meaning of section 2 (s) 
of the Industrial Disputes Act. In applying that test we have to consider what the 
“industry is, what the activity of the labourer is'in that industry, and what is the con- 
trol exercised in relation to that activity by the person for whom that activity is 
carried on. .In Qulis v. Wirth Brothers, Pty. Lid.,® the learned Judges pointed out : 


° ** The duties to be performed may depend so much on special skill or knowledge or they may 
be clearly identified or the necessity of the employee acting on his own responsibility may be so evi- 
dent, that little room for direction or command in detail may exist. But that is not the point, What 
matters is lawful authority to command so far as there is scope for it. And there must always be some 
room for it, if only in incidental or collateral matters.” : 


The factual position and the economic realities in a given case cannot be ignored in 


applying the test, which eminent Judges have pointed out is by no means an easy 
.one in its application. : 


That was the test the Tribunal applied, and it came to the conclusion that that 
test was satisfied by the facts established in this case, and that the beedi rollers who 
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wórked in the seven factories of the petitioners were persons employed. by him, and 
that they were his workmen within the meaning of section 2 (s) of the Act- Whether 
there was material on record to support that conclusion is what I have to verify. 


Even in paragraph 1 of its award the Tribunal set out : 


“This company has many factories, scattered over several places in the North Arcot 
District, the head office being at Ranipet. There are six factories at Ranipet and ‘one at Arcot, and 
in this reference we are concerned only with those seven factories. The evidence shows, that in 
these seven factories about 800 workmen are employed. As stated: above, all of them are engaged 
in the manufacture of jadi beedis of small variety. The process of manufacture of the beedis takes 
place almost wholly within the factory premises belonging to the company. "The factory opens at 
about 7-45 A.M. and is kept going till about 6 r.m. in the evening. The workers come to the factory 
during those hours and take delivery of a specified quantity of raw materials from the management 
and roll them into beedis within the premises of the factory and hand over the quantity of manufac- 
tured stuff and receive their daily wages the next day. But the beedi leaves are distributed to the 
workers the priat day for being taken home and cut into the required. shape and those leaves are 
brought by the workers to the factory when they turn up for work the next morning.” 


In formulating the test to apply and to decide whether the beedi rollers were work- 
men as requirgd by section 2 (s) of the Act the Tribunal recorded : 


** All the fiftts and circumstances of a particular case have to be examined to find out whether 
the time taken by the worker was under the control of the owner of the factory and whether the rela- 
tionship was one of master and servant. Itmust be remembered that the primary test to be applied 
in deciding whetger the relationship of master and servant is present is whether the time of the person 
who workedgvas at the disposal of the owner of the factory.” ] 


. It is true that the labourers who rolled beedies were paid on piece-work"basis, 
but that as the Tribunal pointed out was quite consistent with the existence of the 
relationship of master and servant between the company and the beedi rollers. It is 
also true that the evidence established that out of Re. 1-4-0 per thousand a beedi rol- 
ler was paid for rolling thousand beedies he had to pay four annas for getting the 
beedi leaves cut, if he chose to have them cut by another person. "There was also 
evidence that, when the labourer worked in the factory of the company, the labourer 
could get assistance of helpers withoutseeking the permission of the company. That 
again is not inconsistent with the contract between the petitioner and the labourer 
being a contract of service. It should be remembered it was really manual labour, 
though as the Tribunal pointed out “ the work demands a certain degree of skill and 
ability ". In JDharangadhra Chemical Works v. State of Saurashtra*, Bhagwati, J., 
pointed out : i 

“ Now a person who agrees himself to work and does so wofk and is therefore a workman does 
not cease to be'such by reason merely of the fact that he gets other persons to work along with him 
and that those persons are controlled and paid by him. What determines whether a person is a 
workman or an independent contractor is whether he has agreed to work personally or not. If he 


has, then he is a workman and the fact that he takes assistance from other persons would not affect 
his status." ‘ 


In support of this position the learned Judge quoted a passage from Halsbury’s Laws 
of England, Volume 14, pages 651-652 : : 
“The workman must have consented to give his personal services and not merely to get the work 


done, but if he is bound under his contract to work personally, he is not excluded from the definition, 
simply because he has assistance from others, who work under -him.’” 


Dealing with the contention of the Company, that the beedi rollers were free to come 
and go as they pleased without any permission, and that the time of the beedi roller 
was not at the disposal of the petitioner-company and under its control, the Tribunal 
recorded : . : E . TE f É 
“Tt is true that the management gave evidence that the workers are free to come to the factory 
when they liked and leave at such hours as they chose. But I was not impressed with that evidence. 
The fact that regular attendance registers are maintained would falsify that story. During the fixed. 
houri the factories are kept open and during those hours the workers are expected to turn up for 
WOrkK, * z . d t 
. 3 * E 
It was certainly within the jurisdiction of the Tribunal to accept the oral evidence of 
the witnesses called by the Union in preference to that given by the witnesses for the 
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"Management. It must also be remembered that, while both sides talked of theoreti- 
cal possibilities, neither attempted to correlate its claim to any specific instance. 
The Tribunal was certainly entitled to consider the economic realities in appreciating 
‘such oral evidence. "There was no evidence to show that the beedi rollers who work- 
ed in the factories of the petitioner did work in any other factory, to establish the 
position that the beedi rollers could work at their choice for any one who chose to 
avail himself of their services. There was regularity of employment of the labourers 
employed by the petitioner-company’s factory, which was hardly consistent with, the 
theoretical possibility of the beedi roller taking up work of beedi rolling at his choice 
and at his pleasure. There was material i in,this case on which the Tribunal could 
rest its conclusions, that the time of the beedi roller who worked in the factories of the 
petitiorier-company was in reality at the-disposal of the company, and that the 
compariy exercised such control and supervision over the work of beedi ‘rolling i in the 
factory as it called for. a 


There was thus no error in the decision of the Tribunal on the jurisdictional 
issue, whether the beedi rollers: ‘were,workmen within the meaning of section 2 (s) of 
the Act. 


- The next: question is, was the exercise.of the jurisdiction, which the" Tribunal had 
to adjudicate' upon the industrial PME between the petitioner-company. and its 
workmen, vitiated?" ` e! Unt sn 


ts 


` The learned counsel for the petitioner-coinpany urged that the Trifunal really 
« failed to consider the relevant factor, the financial capacity of the petitioner-company 
L3 to pay any : additional remuneration for the services rendered _by the beedi rollers. 
The increase in this case, it should be remembered, was from Re: 1-4-0 per thousand 
\ibeedis: ‘to Re. 1-8-0. “The learned counsel urged that the approach to the question 
itself was vitiated when the Tribunal recorded : : 
^ * fü the prem case no controversy was raised in, regard to the cépaciy of the. industry to 
pay ' "us i , 
The learned Judge ds presided'over the Tribunal was ameni pacdined at 
that stage with the industry of beedi manufacture as such, and nof with any 
individual manufacturer like -the ‘petitioner-company engagede in that industry. 
‘The Tribunal next proceeded to consider the evidence:that was placed before it 
by the petitioner-company in support ofits contention, that any increase in the 
remuneration tô the beed? rollers would Bedbeyond its Sanan capacity: The 
"Tribunal recorded : <7 = t j 


iig 


~ “But the learned counsel Eee that as down in the annexures o. ‘the eplaienstatement 
filed by the Management, they:are able to make a profit of only 2. annas 19 „pies per thousand beedis 
so that the margin of profit would not admit of any further increase.’ 


J am unable tó accept the contention of the ‘learned counsel for.the petitioner, 
that the Tribunal was under the impression that the capacity of the petitioner to 
pay any more a$ remuneration to the beedi rollers was not in Hd That 
question was specifically considered and. decided by the Tribunal: 


Ar 


The further contention of’ the’ learned cóuhsel for the petitioner. however 
appears to’ be well-founded. In the course of the enquiry before the Tribunal.the 
Management filed certain statements which purported 'to be abstracts. from its 
regularly maintained accounts; abstracts:prepared by an Income-tax Practitioner. 
On that basis a calculation memorandum was also prepared and submitted. to 
‘the Tribunal. The Tribunal observed : , 


* But that statement.is not signed by any: Chartered Aveo Guiut or Auditor, but purports to be- 
signed by an Income-tax Practitioner. There is, therefore, no guarantee as to the correctness of the 
figures mentioned i in'that statement. In other words, I am'not convinced that the calculation in the 
said annexure is correct and that the AMD is making a v profit of onlyrRe. q;2-10 and not more; 
' for every thousand?" 3. 5 D e 5 

The real complaint’ of the petitioner’s learned saute was that in the proceedings 
before the Tribunal the petitioner had not been given a real and effective opportu- 


nity to establish its case, that any further increase beyond Re. 1-4-0 per thousand 


a, D 
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beedis was beyond the financial capacity of the Company to pay. The Tribunal, 
it should be remembered, declined to accept as-correct.the statements of accounts 
filed by the Company. Tn paragraph 5 of the petitioner’s affidavit, after referring 
to the fact that the statements of accounts were filed before the Tribunal on gth 
October, 1957, it was averred: `: > ; ; 

** On roth October, 1957, I was to be examined. Huge account books of the petitioner-company 
scrutinised and accepted by the Income-tax Department were brought by taxi from Ranipet for thé 
purpose of being filed and marked to be proved by-me as regards the correctness of the statement 
filed. "he Tribunal told counsel for the petitioner-company that it was not necessary to file the account 
books in view of the fact that a statement culled from the accounts had already been filed by the peti- 
tioner-company. The correctness or authenticity of the statement of accounts was not challenged 
by the first respondent at any time.’ 


: No counter-affidavit was filed on behalf of the Tribunal. But then the Tri- 
bunal itself dqes not normally enter into the controversy at such a stage of the pro- 
ceedings, and I therefore attach no importance to the fact that nò counter-affidavit 
was filed on behalf of the Tribunal traversing the allegations sez out above. The 
records of the hasan gave no indication whether the petiticner’s counsel -had 
sought an oppoftunity to tender in evidence the original account books themselves, 
and whether The petitioner’s counsel was told'that the original books of accounts 
themselves were unnecessary. Nor is there. anything in the record to show that 
either the autkenticity of the original books of accounts or that of the statements 
prepared fypm those accounts was specifically challenged by the Union: In para- 
graph 5 of the counter-affidavit filed on behalf of the Union, the first respondent, 
in the proceedings before me, it was not denied that the account books had been 
brought to the Tribunal as claimed, by the petitioner, All that was stated was :— 


** Tam not aware of the taxi load’ of accounts said to have been brought frem Ranipet.”” s 


"The further averments in paragraph 5 of the counter-affidavit filed on behalf of 
the first respondent were :. 

** The above statement was purported to be signed by some Income-tax Practitioner. The peti- 
tioner did not have it marked and filed through any witness. If he had done so, it would have been 
subject to cross-examination. - Instead he merely gave it to the Tribunal , He brought an account 
hook or two and showed it to the Tribunal and when the Tribunal.did not. appear to be impressed 
by it, he did not file them and have them marked as evidence. He sua up all attempts at pressing 
his account and instead contented himself with the mere abstract. . 


"That the statements of accounts filed by the petitioner before the Tribunal were. 
relied upon by the petitioner should be‘ obvious. In paragraph 5 of the counter- 
affidavit filed on behalf of the first respondent there was a further averment: ~~ 


«T objected to the abstract as incorrect and as deliberate attempt to present a false picture." 


As I pointed out, the records of the Tribunal did not bear out the truth of this 
claim, that objection had been taken that, the,statements had not been correctly 
prepared. : 

When M.W. r was examined for the Management, he was asked: * * You have 
given.the cost of production as an annexure to the statement. Are the figures | 
correct?" His answer was‘ Yes’. Subsequently he was put some further ques- 
tions about the details of the cost of manufacture as shown in the accounts. As 
thelearned counsel for the petitioner pointed out, there was no real cross-examination 
with reference to these details of the evidence of M.W. 1. When M.W. i was ex- 
amined on behalf of thé Union, specific questions were put in cross-examination, 
obviously to sustain the claim of the petitioner, that the details given in the state- 
ments of accounts filed by the petitioner-company relating to the cost of manufacture 
were correct. I find it difficult to accept as correct what was averred i in paragraph 
5 of the counter-affidavit filed on behalf of the respondent. 


It was certainly within. the jurisdiction of the Tribunal to assess the evidentiary 
value of the statements of accounts filed by tke petitioner, ‘and it was equally within 
the jurisdiction of the Tribunal to decline to accept those statements, either because 
they had not been certified by a Chartered Accountant, or. because: the original 
books of accounts themselves had not been produced. There is nothing apparent 


Å 
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on thé record to indicate that the Tribunal called upon tlie petitioner-company to 
produce its primary books of accounts to verify if at least the statements of accounts 
had been correctly prepared, apart from the question, whether the entries 
in the account books were true or not. It is nothing unusual to produce 
Statements of accounts of this kind at least for convenience of .reference. 
If such statements have to be rejected, it seems only reasonable first 
to give an opportunity to the Company to produce its books of accounts 
themselves and to examine them. Such an opportunity does not appear ta 
have been given. a 


The further contention of the company was that such an opportunity was 
sought and was in effect denied, because the Tribunal said that as the statements 
of accounts had been filed, the production of the original books of accounts them- 
selves were not necessary. As between the averments in paragraph,5 ofthe affi- 
davit of the petitioner and those in paragraph 5 of the counter-affidavit filed on 
behalf.of the first respondent, I am prepared to accept as substantially correct what 
the petitioner stated. Even in paragraph 5 of the counter-affidavit filed on behalf 
of the first respondent, there was reference to the production offsome accounts. 
Even that was not referred to in the award. : = 


In the circumstances of the case which I have set out above, the contention 
of the petitioner is well founded, that in the proceedings before the Tribunal the 
company was not given an opportunity it was entitled to, to place all the material 
on record to sustain its claim, that it was beyond its financial capacity to pay any- 
thing more than Re. 1-4-0 per thousand beedis. I regret the necessity to record 
thattheimplied finding of the Tribunal, that a further increase of 4 annas per 
thousand beedis was well within the financial capacity of the petitioner-company 
to pay, was vitiated by the failure of the 'Tribunal to accord what the petitioner 
was entitled to, the right to place all the relevant material on record before the 
Tribunal decided the question of the financial capacity of the petitioner-company. 


It is on this narrow basis that I feel compelled to set aside the award of the 
‘Tribunal, which in. effect means that the question of the quantum of increase, if 
any, will have to be decided afresh and as incidental thereto, the question of the 
petitioner's capacity to pay will have to be decided afresh as one of the relevant 
factors to be taken into account. 


The petition is allowed and the rule is made absolute. A writ of certiorari will 
issue to set aside the award of the Industrial Tribunal iri I.D. No. 16 of 1957. 
There wil be no order as to costs. i 


RM. - S — ` Petition allowed. Rule absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present,:—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice 
GANAPATIA PILLAI. ` uy] 


Mahalinga Pathar >. ` B o... Afpellant* 
og. 
Santhanagopalakrishnan .. Respondent. 


. . — Qivil Procedure Code (V of 1908), section 47—Parties to suit—Defendant exonerated and name removed 
. from record—Position of—Objection raised by exonerated defendant—Order on—Appeal—Executing Court— 
Jurisdiction — Question raised by judgment-debtor setting up title in trust—Power of executing Court to adjudicate. 


A party defendant whose name is directed to be removed from the record and who is exonerated 
from the suit may nevertheless be a party to the suit within the meaning of section 47, Civil Procedure 
Code, and any order passed on an objection raised by such party in execution would be open to appeal. 


If an objection is raised in execution to the execution of the decree, not a a judgment-debtor, 
but in a different capacity and title is setup practically in a third party, such as a trust, though by a 





* L.P.A. Nos.. 17 and 18 of 1955 and : roth July, 1958. 
A.A.O. Nos. 285 and 286 of 1955. (1gth Ashada, 1880 Saka). 
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judgment-debtor, it is not the province of the executing Court to adjudicate onsuch a claim, Any 
order passed in execution proceedings would not bind third parties, and if there is a'valid trust, the 
‘proceedings would not bind ‘even the trustees, though they might be parties to the execution in their 
private character. The executing Court should therefore refuse to go into the question of trust... If 


it goes into it and gives a finding on the question, the sanie is liable to be set aside in-appeal, as having ` 
been rendered without jurisdiction. `. T "a ` l - 
Appeals under clause 15 of the Letters Patent against the order of the Honoura- 
ble Mr. Justice Krishnaswami Nayudu, dated 15th- October, 1954 and made in 
.M.A. Nos. 660 of 1953 and 183 of 1954 respectively. . : 


T. S. Kuppuswami Ayyar, for Appellant in L.P.A.. Nos. 17 and 18 of 1955 and 
Respondent in A.A.O. Nos. 285 and 286 of 1955. ` , ) 
' . G. R. Fagadisan and V. Ratnam, for Respondent in L.P.A. Nos. 17 and 18 of 1955 
and Appellant in A.A.O. Nos. 285 and 286 of 1955. E 


The Judgment of the Court was deliyered by ^ - ue ; 


Rajamannar, C.}.—All these appeals arise out of proceedings in execution of 
the decree in @.S. No. 9o of 1950 on the file of the Subordinate Judge’s Court of 
"Tanjore. Tha suit was brought on foot of a mórtgage executed by one Ramiah 
‘Asari, on behalf of himself and his minor son, in favour of Natesa Asari. The 
suit was actually brought by the executor appointed under the will of Natesa Asari 
who died before the suit. Ramiah Asari, the executant, was impleaded as the 
first defenMant, and his son, who was then a.minor, was impleaded as the second 
defendant, represented by his mother as guardian. A separate written statement 
was filed on his behalf challenging the validity of the mortgage. Two grounds, 
namely. (1) that the properties comprised in the mortgage were trust properties 
of which Ramiah Asari was only a trustee and, (2) that even assuming that they 
were the.ancestral properties of the family, the father, Ramiah Asari, had no 
power to make the alienation as there. was neither any antecedent debt.nor legal 
necessity to support it, were-urged. "There was also a plea raised that Ramiah Asari 
was, addicted to immoral ways of life and the debts secured by the mortgage were 
incurred for such purposes. Several issues were raised, among which were issues 
relating to the validity of the mortgage and its binding nature on the second defen- 
dant. When the«ase came up for trial, a joint endorsement was made on the plaint 
both on behalf of the plaintiff and.the minor:son, the second defendant, in and by 
which.the second defendant was exonerated, and it was agreed that his name may 
be removed from the record and issues 1 and 2, that 4s, the issues which related to 
‘the validity of the mortgage, need not be considered: "The trial of the suit was there- 
after confined to the first defendant and in the result there was a mortgage decree 
‘as prayed for against the first defendant only. In execution of this decree the decree- 
holder himself purchased the property. He applied for delivery and took delivery 
of the front portion of the mortgaged property which was a house ; but when he 
tried to take delivery of the rear portion he was obstructed on behalf of the minor, 
the second defendant. ‘Two applications, 178 and: 180 of 1953 were filed on his 
behalf, one to set aside the order of delivery of the front portion and the other for 
a declaration that the decree-holder was not entitled to possession of the remaining 
portion in his occupation. In these petitions the main point raised was that since he 
.had been exonerated from the decree and his name was directed to be removed, 
it must be taken that the mortgage was deemed to be not binding on his share. - It 
was also pleaded that as the properties covered by the mortgage were trust pro- 
perties the decree was not binding on the trust. The learned Subordinate Judge 
who Heard both these applications together held that there was nothing in the judg- 
ment in the mortgage suit to show. that there was any adjudication that the debt 
was not binding.on the minor son and the only remedy which.he had was by.way 
of a separate suit and in this view the learned Judge dismissed both the applications. 
Against. this oder two Civil Miscellaneous Appeals, 660 of 1953. and 183 of 1954, 
were filed, which came on for disposal before Krishnaswami Nayudu, J. ‘A pré- 
liminary objection was raised on behalf of the decree-holder respondent that the 
appeals were incompetent. . The objection was overruled. . On. the merits : the 
earned Judge agreed ‘with the learned Subordinate Judge that the joint endorse- 
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ment made by the. plaintiff and on behalf of the minor son, the second defendant, 
did not have the effect of adjudication as to the question of validity of the mortgage, 
but he went on to hold that nevertheless it was open to the son to agitate the 
question as regards the validity of the mortgage in execution proceedings, though 
it was not expressly alleged in his petitions that the suit mortgage as such was not 
binding on his share. The learned Judge, Krishnaswami Nayudu, J., thought it | 
was not a case for shutting out the son from stating his case and he was given per- 
mission to file a supplementary affidavit fully setting out his case. In the result 
the orders of the lower Court were set aside and the applications were remanded 
for disposal in the light of the Observations made by him. It is against this order 
A iii Nayudu, Js that the above two Letters Patent Appeals have beén 
e 


Mr. T. S. Kuppuswami Ad: for the decree-holder-appellant, once more 
raised the question of the competency of the appeals to this Court ; ‘but we do not 
„think that this objection should be sustained. There is authority of this Court 
that in circumstances such as are to be found in this case a party directed to be 
removed may nevertheless be deemed to be a party to the suit within the meaning 
of section 47 of the Code of Civil Procedure. 


.— Mr. Kuppuswami Ayyar next contended ‘that the only groundeon which the 
applications were filed in the executing Gourt was that the order pasfd in pur- 
suance of the joint endorsement amounted to an adjudication in favour of the son 
that the mortgage was not binding on him and his share of the family property and 
once it has. been found that that position was untenable, he should not have been 
given an opportunity to question the mortgage on other substantial grounds. It 
is true that expressly nothing was said in the applications concerning the grounds 
on which the mortgage was not binding on the contesting respondent; but it is ob- 
vious that the alleged adjudication on which reliance was placed was an adjudication 
on that very matter, namely, the validity and the binding nature of the mortgage. 
Impliedly the contesting respondent must be deemed to have relied upon the ground 
set out in his written statement in the original suit, though his contention that his 
pleas had been impliedly upheld must fail. In this view the Letters Patent EE 
must be dismissed ; but there will:no order as to costs. 


: The two applications filed by the son were heard and disposed of by the learned 
Subordinate Judge of Tanjore. He held that the mortgage was binding on the 
. son and his share as the bulk of the consideration went for discharge of antecedent 
debts. As regards the other objection, the ground that the mortgaged properties 
` were trust properties, the learned Judge was inclined -to hold that they are trust 
properties though it may be said that he was not quite sure of his conclusion. He, 
however, held that even assuming that the properties were impressed with a trust, 
it was not open to the son to raise any objection so long as the first defendant was 
alive and not removed from the office of trustee. ^ In the end he dismissed both the 
applications. The two Civil Miscellaneous Appeals are against the common order 
disposing of the two applications. 


'The finding as regards the valid and binding nature of the mortgage is unas- 
sailable and indeed no real attempt was made to canvass that finding. 


. As regards the second objection, however, we are of opiniori that it did not fall 
within the purview of an executing Court. If an objection is taken not as å. judg- 
ment-debtor but in a different capacity, and a title is set up practically in a third 
party, though by a judgment-debtor, it is not the province of an executing Court. 
to adjudicate on such claims. Any order passed in execution proceedings would 
not obviously bind third parties and if there is a valid trust, the proceedings will 
not bind even the trustees, though they might be parties to the execution in their 
own private character. In this view the learned Judge should have refused to go 
into the question of trust. We therefore set aside the finding of the Court below 
-as regards the nature of the mortgaged properties, though we should not be under- 


d 
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stood as having disagreed with the learned Judge on the merits. We set aside the- 
finding only because the finding should not have been rendered by the lower Court. 
as an executing Court. In this view both the appeals are dismissed. No order 
as to costs. i 


PRN. > ` L. P. Appeals and C. M. Appeals dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRn. Justice RAMAswAMI. 


P. R. Subbier ^ .. Petilioner* 
x 
W. P. Chetty’ : e. Respondent. 


Madras, Buildhugs (Lease and Rent Control) Act (XXV of 1949 as amended by Act VIII of 1951), section: 
12-B— Jurisdiction of Court—Scope and extent of grounds for interference— Technical errors in order— Interference - 
when order right proper. : 

The revisiowal jurisdiction under section 12-B of the Madras Buildings (Lease and Rent Control) 
Act, 1949,.as amended in 1951, is paternal and supervisory in nature and the High Court will not 
interfere in order to promote miscarriage of justice. Even if there are technical errors in the order- 
sought to be revised, such as inartistic wording, if the High Court finds that cthe.right thing has been. 
done, it will got interfere in revision. A revision should not be an engine of oppression but should 
be the means of correcting judicial errors and promoting carriage of justice. 


Where, pending a petition by the landlord for.eviction of the tenant, on the ground of default 
in the payment of rent, the parties negotiate with each other in regard to the tenant being allowed to. 
continue in the premises and a rent more appropriate to the times being paid by the tenant to the - 

‘landlord, and arrive at a free and voluntary compromise for the tenant continuing in the premises 
and for payment of a higher rent as the reasonable rent prevailing in the neighbourhood for buildings 
of similar description and the eviction petition is withdrawn, it would be’ obviously wrong for any 
Court to go behind it and assume jurisdiction, investigate the matter and come to its own conclusion 
once again. : 


Where the Rent Controller and the appellate Court refuse to interfere with the compromise 
at the instance of the tenant, though they give a wrong reason, the mere fact that their orders are 
not properly worded would not justify the revisional Court in interfering under section 12-A of the- 
Act. : 


Petition under section 12-B of Act XXV of 1949,25 amended by Act VIII of 1951 
praying the High Court to revise the Order of the Small Causes Court of Madras,. 


dated 11th February, 1956, and made in H.R.A. No. 364 of 1955 (H.R.C. No. 1004. 
of 1955) on the file of the Court of the Rent Controller of Madras. 


A. ‘Narasimhachariar,. for Petitioner. 
R. Mathrubutham, for Respondent. 


The Court delivered the following 


Jupcment.—This is a Revision which has been filed against the order made 
by the learned Small Cause Judge; Madras, in H.R.A. No. 364 of 1955, confirming , 
the order made by the Rent Controller, Madras, in H.R.C. No. 1004 of 1955. 


W. P. Chetty is the owner of premises No. 65, Thambu Chetty Street, G. T., 
Madras. The tenant is P. R. Subbier who is running a small press for printing. 
All India Racing News. In other words, the building is being used for a non- 
residential purpose. It is stated that the rent which was being paid was 'in the 
region of Rs. go per month. ` ` E: 


In these circumstances the tenant committed default in the payment of rent, 
which entitled the landlord to get him evicted. The landlord therefore came to. 
Court with an application for eviction of this tenant. 


, 
On this Petttion being filed, the parties began to negotiate with each other in. 
regard to the tenant being allowed to contirfue in the premises and a rent more ap-- | 








* C.R.P. No. 1519 of 1956. Ist May, 1958. 
| 9 ee - (11th Vaisakha,.1880:Saka) - 
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propriate to the times being paid by the tenant to the landlord: It is stated that 
the parties were represented also by counsel. .As a result of the negotiations bet- 
ween the parties they came to an understanding that the tenant need not be.turned 
out and that he may be continued and that the rent may be fixed at Rs. 150 per 
month-as the reasonable rent prevailing in the neighbourhood for buildings of similar ` 
description. On’ the parties coming to this free and voluntary arrangement, 
naturally the eviction petition was withdrawn. 


. Put unfortunately the tenant has been. ill-advised to rush to Court : saying that 
the rent of Rs. 150 per month which- had been fixed is not a fair rent and that the 
fair rent should be fixed. » 


Both the Courts below declined to go into the matter by reason of the decision 
of Basheer Ahmed Sayeed, J., in C.R.P. Nos. 2081 and 2082 of 1951: The feeit 
passage in that judgment is as follows :— 

`- “The compromise has not been attacked by the tenant as being fraudulent, br as having been 
obtained under any misrepresentation. In the absence of any such allegation or proof thereof, the 


learned Appellate Judge is not entitled to go behind the.compromise, which has ben properly entered 
into and which is proved to have been signed by the parties affected and by their respective counsel.” 


In other words, both the Courts below refused to interfere with the rent which had 
been fixed by agreement of parties as a fair and reasonable one under the circum- 
stances, though the reason given by them was ee they followed. the, decision of 
Basheer Ahmed Sayeed, J. . 

In this Revision I am of opinion that the rent of Rs. 150 which had been fixed is 
one which cannot be interfered with at all for the following reasons.- On account of 
searcity of houses, residential as well as non-residential, there has been a feeling that, 
the landlords were making the tenants to pay abnormal rents. Therefore a 
machinery has been provided by the legislature for fixing the fair rent on invitation 
by the parties. But this does not mean that the parties are not at all free to arrange 
between themselves as to what the fair and reasonable rent should be. Now there are 
several methods of fixing that fair rent. It may be based upon the Municipal valua- 
tion, accommodation provided, uninterrupted past payments without protest, the 
rents commanded by properties of similar discription in the vicinity, by the amenities 
provided and by a hundred and one other reasons.incidental to éach case. Perhaps 
the most satisfactory way of fixing a fair rent? and resonable rent is for the parties to 
negotiate between thernselvos and. arrive at a result satisfactory to themselves. After 
all it i$ the tenant and landlord who know where the shoe pinches ; if they are able 
to bring about freely negotiated settlement, of fair rent, I do not see any reason why 
any Rent Controller should refuse to accept it às à fair and reasonable rent, The 
Rent Controller cannot be wiser than the parties themselves. He can only interfere 
if it is found that the compromise has not been freely arrived at and there has been 
overreaching of one party by the other. That is what Basheer Ahmed Sayeed, J., 
hasstated in: his order, viz., that the compromise in that case was not one which can 
be attacked in any one ‘of the, Ways by which a. valid compromise can be 
impeached. B ES. 

- In the present case there is no dispute that the compromise has been freely arriv- 
edat and.it was as a result of certain advantages got by the tenant and as a cornpensa- 
tion to the landlord for certain disadvantages which had accrued to him. On that 
day the landlord could have certainly evicted this tenant. It was to the tenant's 
great advantage to continue in the building. On account of that advantage he was 
prepared to pay what he considered to be a fair rent. Once that settlement has been 
freely-arrived at, it will be obviously wrong for the Court to go behind it and assume 
jurisdiction, investigate the-matter afresh and come to its own conclusion once again. 
'That is what the Courts below have done by stating-that they had no jurisdiction to 
enquire into the matter, though their ordérs have not been properly worded. 

. The inartistic wording of the orders does not mean that the Revisional Court 
should interfere. The revisional jurisdiction is paternal and supervisory in its 
` nature. This Court will not interfere in order to promote miscarriage of justice. 
On the other hand, even if there are technical errors, if the Revisional Court finds 
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that the right thing has been done, it will not interfere in’ revision. A revision should 
not be an engine of oppression but should be the'means of correcting judicial er errors 
and promoting carriage of justice. ZEE je 


.. , Therefore, looked at from any point of view, “this revision has got to be dismissed 
and is hereby dismisséd. No costs, 


Eust gs afi: E ‘ 
I may note that Mr. Mathrubhutham, the learned ET for the Respondent, 
_ States that he would consider this rent of Rs. '150.as à fair rent for these premises. 


- PRN, ae EER f PON Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. ‘Justice RAJAGOPALAN AND Mr. Justice BALAKRISHNA Avvan. 


The State of Madras represented by the Collector of. Ramanathapuram dies co 
at Madutai ; l ; .. Petitioner 

E & s v. - . I. wg j iT ap Ta dg 

The Estates A dos Tribunal, Madurai, — by its Chairman: ved 
and ancther ` i ` Respondents.” 


Madras Estates (Abolition and Conversion into. Ryotwari Act (XXVI T 1048) —Application for ryolwari 
Pelle in respect of®lands liable to_submersion—Factors to be considered in deciding whether the land i is tank-bed 
and or not. 9 


In respect of lands.near a. ake that are liable to submersion when the aak is: at foll level the 
initial presumption, which is however rebuttable, i$ that the lands form part of the tank-bed. But in 
many Cases it may not be so. Even lands that are liable to submersion could be privately ‘owned as 
der lands.in opoe areas. The position in this respect in zamindari villages can in no way be 

ifferent. 


But the presumption as aforesaid will not apply to cases where ük lands are registered as wet 
under another source of irrigation or where the depth of the water likely to stand on the land would 
be very little or the period of submersion would be very short. But these are matters that, ought 
to be decided on the basis of reliable and accurate data. While abandonment of the tank might 
entitle the conversion of its bed into ryoti land or even into private land, mere disuse of the tank due 
to neglect in maintaining it in proper repair will not amount to abandonment, 


Factors like registration of such lands as ryoti land and dealing with the lands as oa for a long 
number of years or cultivating the lands continuously for a long period will all be valuable pieces of 
evidence to decide whether patta could: be issued in respect of such lands; But fugitive cultivation 
of pieces of land in tank-beds during dry season cannot be treated as evidence that the land is patta 
land. While the use of expressions like ‘kulam korvai’- or ‘ kuldm punjai’ may not be conclusive 
still continuous use of such unicus terms might suggest that the land is regularly cultivated and 
assessed to dry rates. 


Petition under Article ob. of the ‘Constitution of India; ‘praying that-in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a Writ of Certiorari calling for the records relating to the order 


dated 29th September, 1955, in R.A. No. 73 of 1955 onthe file of the Estates Apol 
tion Tribunal, Madurai, and quash the said order.. .: 


r 


The Additional Government Pleader (K. Vrasuani), for Petitioner. 
R. Kesava: . Ayjangar, for Second Respondent. . 


The Order of the Court was made by 


Balakrishna Ayyar, J.— his is a petition by the State of Madras fort tlie issue of a . 
writ of certiorari to quash the Order of the Estates Abolition Tribiínal, Madurai, 
in Revenue Appeal No. 73 of 1955 on its file. 


The village of Avarendal in Paramakudi taluk: in Ranana district 
was an Inam Estate. On grd December, 1953, the State.of Madras notified and took 
it over under the provisions of Madras Act XXVI of.1948. One Peria Pappammal, 
who had been ¢he landholder of the village, applied to the Additional Assistant 
Settlement Officer, -Aruppukottai, for. the grant of a ryotwari patta in respect of 
various items of land. We are now concerned only with twelve of those items. The 


' 
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* We. No. 1176 of 1956. : 20th August, 1958.- 
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Special Tahsildar objected before the Additional Assistant Settlement Officer to the 
grant of the ryotwari patta claimed by Peria Pappammal.on the ground that those 
twelve items of lands are liable to submersion under the irrigation tank of the village. 
The Additional Assistant Settlement Officer rejected the claim, of Peria Pappammal. 
On appeal; the Estates Abolition Tribunal, Madurai, reversed his decision and direc- 
ted the grant of a patta to Peria Pappammal: The State oi Madras now’ seeks to 
have that order quashed. ~ i 


.Shunmugha Sundara. Mudaliar,. the husband ‘of Peria Paranal gave evi- 
, dence on her side. He filed a number of documents, apparently intended to esta- 
 blish the title of his wife to these twelve items among others. He also deposed that 
these twelve items are ‘ kulam punjais ^ and that. they are-higher in level than the 
* vettu thavu’ which-we take to mean the deeper portions of the tank. He also 
deposed that there are coritinguous plots of ryoti lands to thé north and south of 
these twelve items .and.that.the,** vettu thavu.”: is.to the east:and sbme 40 or 50 
feet away... asset 
The Karnam of the village was examined on behalf of Govern ent. He de- 
posed that all these twelve items are kulam punjais and that watet may stagnate 
on them to a depth of about 2 feet when there is full supply in the, tank. The area 
of the tank-bed had not been separately noted in the adangal. Water might stagnate 
3n other ryoti lands also. "Thé'petitioner pays kist for these lands. He specifically 
"mentioned that all the lands mentioned in the application are registeréd in the-namie 
of the petitioner. He also added that the petitioner does not obstruct the free flow 
of water to the tank, that- there are'no high ridges in the: fields and that there are 
ryoti lands nearby. ~ 


` ,.The .Additional . Assistant Settlement Officer - “rejected : ‘the. «aim: „of ‘Peria 
Pappammal i in BaD 2d these Wee aun and, in ae so, observed ` ás 
follows: `> P. dene 
' *'Theiyots object to item No. 9 (siet); i item No. 14 (dry) did item a No: 37 (dry). The petitioner 
‘gives up her cláim in respect of item ġ' (wet) and 14 (dry). As regards item No. 37, the petitioner 
-agrees to'give up the excess extent claimed by her. The ryots do not claim the other lands, There 
‘are ryoti as well as panñài lands in the village. The other lands claimed by him are enjoyed by’ her 
by personally cultivating them and by leasing a few lands. She has filed a number of sale.déeds, 
-othi deeds, lease deeds,obbadi accounts and old adangals to show that the lands are her private lands 
„and that they are registered as such in the village accounts, Items 1 to 12 (dry) are foreshore land 
liable to submersion. As water may stagnate there for about months it-is not desirable to allow the 
Aands.to be cultivated in the interest of the- tank. These lands are therefore, required. for the tank. 
"The claim in respect of these lands cannot be allowed." 
:..* It will-be noticed that the order does not show that the other ryots in the village 
objected to the grant of a ryotwari patta to Peria Pappammal in respect of the 
‘twelve itéms.we are.now concerned with. It has also to be remarked-that the 
Additional Assistant Settlement Officer has made no effort to ascertain whether the 
claim of Peria Pappammal in respect of all or any of these twelve items was actually 
-supported by the documents filed on her behalf. . The. Additional Assistant Settle- 
ment Officer does not say that he rejects the .evidence.of the Karnam.that: Peria 
Pappammal has been paying kist:for all the Jands. Nor does he say.that he dis- 
believes the evidence of the Karnam that all the lands mentioned by PeriaPappammal 
in her application, are registered-in her name: -He rejected"the claim of Peria 
Pappammal only on the ground tlrat the lands are foreshore lands liable to sub- 
mersion, and that as water may stagnate on them it is not “ desirable ? to allow the 
"lands to. be cultivated and that the lands are required for the tank. | As an officer 
‘of thé Revenue Department, he should have been aware of the significance of, what 
constitute the foreshore lands as distinct from the tank-bed. He did not decide 
whether all or any of these twelve items, and the plots of lands contiguous with’ them, 
. which were apparently held by ryots in the estate-on patta, ever constituted. part 
of the tank-bed. . When we paraphrase the words of the Additional Assistant Settle- 
`, ment Officer we find that he is merely trying to say in a a naive and almost disarming 
way that the Government would like to retain the lands for use as a tank and that 
they do not/want to.pay compensation for them.’ This.is not a proper mode of ' 
dealing with the claims and rights of individuals to Propert and. we cannot coun- 
tenance it. 
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In dealing with the appeal preferred by Peria Pappaminal the Chairman of 
the Tribunal observed: i 

“ The Additional Assistant Settlement Officer, Aruppukottài, has not only ‘found appellant's 
title to these lands but also that they are his (sic) pannai lands... Obviously none of these lands form 
part of the tank-bed It is clear from the evidence that the extent of the tank has not been. noted 
in the adangal and that none of these lands is even, within the waterspread of the tank. ' " 
There is no evidence for what purpose anyone of these lands is required for the tank. Even if it ‘were 
so, admittedly the title being in the appellants and as none of the lands is proved to be a part of 
the- tank-bed, the’ appellant cannot ‘be disentitled to the grant of ryotwari pattà fór them.” 


The third member of thé Tribunal wrote a separate but concurring order. 
in’, that, he stated: 


“The appellant's title to these lands have (sic) been found avod be seen 'froni the evidence and 
admittedly. thes lands have also been found to be the private properties'of theappellant—landholder. ' 


The Additional Assiatant Settlement Officer, has „clearly found the title as well as the nature 
(sic) of the landsin favour ofthe appellant. . . . << Theselandsare admittdly the d lands 
of the. appellant Which have all along been enjoyed and treated as such.” 


` Now, the statenient that the Additional Assistant Settlement Officer has fouirid 
title in the &ppellant-is not correct.. He has recorded no finding to that effect 
at all. -In fact, as we explained earlier, he has not even made any effort to correlaté 
any of these &welve items to’the various documéfits produced before him. Thé 
further sta«ement of the Tribunal that:the.title to the lands-is admittedly in ‘Peria 
Pappammalis also erroneous. It must be appreciated that the statements made by 
the Karnam in the box are not tantamount to admissions made by or on behalf of 
Government... : E m yee 


There was no ateral on y iie basis of which üe Glisten could have concluded’ 
that none of these lands formed part of the-tank-bed. ‘The Karnam, it should be 
remembered, specifically stated that these twelve items of the petitioner's lands were 
liable to submersion’ when the, tank received its full supply of water. ‘The Tribunal 
did not consider whether that was one of: the factors to be. taken;into account in 
deciding whether these lands were part of the.tank-bed, or whether, though these 

 Jands lay in the foreshore of the tank, they did not form part of the bed of the tank. 
No attempt was nfade at any stage to determine even what the full tank level of the 
tank was. A map was filed before us, no doubt after the Tribunal disposed of the . 
matter, which showed that the level of the petitioner’s Jands was lower.than that of 
the ground escape of the sürplus water of the tank and also that of a cut níade'in 
the bund for further‘ releasing the surplus water. The maphas been uséd by us 
only to understand the scope of the arguments addressed. to us; We have also to 
remark that like thé Additional Assistant Settlement Officer the Tribunal did not 
make any attempt to ascertain to what extent. the documerits próduced on behalf 
of the petitioner Peria ‘Pappammal related: to the twelve items of lands i in ques- 
tion, and to what extent ‘they supported her claim... i e 


J 


. The order;of'the Tribunal is liable to be set aside.on the grounds thati it contains 
manifest errors apparent on the face of the record, and, that the appeal was disposed 
of without reference to all the relevant ‘material. and without a proper.investigation. 
The rule . nisi is made .absolute. The order complained of.is'.quashed. The 
Tribunal must dispose of the appeal afresh: In so disposing it ofi the Tribunal 
will afford.an opportunity to both sides to adduce: further. uuu: i the [DAS 
seek such an opportunity. po ras TE 


To enable the Tribunal to, deal with such questions properly we shall: explain 
some of the considerations which must be kept in view when disposing of claims of 
this nature. "These, considerations of the Assistant Settlement Officers also will 
have to take info account in similar cases. - Tees considerations’ are, Bs 
not to be regarded as exhaustive. wt re i 


In respect of lands that are liable to siltation when the tank is vat full ak 
level, the initial presumption, which is however rebuttable,.is that those lands form 


part Of the tank-bed.. But, in-a large number of cases this may not beso, Numerous 
e 
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‘decisions of ths Court proceed on the basis that water stored in an irrigation tank 
does spread over and stagnate on other lands which indubitably are patta lands and 
do not therefore form part of the tank-bed.. The decisions also lay down that in 
such cases the ryots whose lands are submerged can make no grievance of it or claim 
any relief from payment of the assessed land revenue. That is on the ground 
that such has been the customary mode of irrigation in this country from time out 
of mind. This position was recognised in the instructions contained in the Standing 
Orders of the Board of Revenue. In Boards Standing Order 16, paragraph r.at 
page 85 of Volume 1 of the Board's Standing Orders, these instructions appear: 

“All lands liable to submersion when a tank is full should remain registered as “tank poramboke” 
as long as the tank is maintained. The actual extent of the waterspread of each tank at full tank level 
should be, shown in colour wash'in the karnams’ and tahsildars’ copies of the village maps and against 
every field so shown, whether it is occupied or not, the entry “ waterspread of tank" should be made 
in the settlement register and adangal account. Against every unoccupied field dr sub-division so 
registered, the further entry "tank poramboke’’ should be made if the field is notgalready shown as 

such ; and in the case of occupied fields the actual extent of the waterspread of each tank at fujl tank level should be 
. separately subdivided and the entry “‘waterspread’’ should be made in the register against such fub-divisions in view 
to their being transferred to tank poramboke as soon as,..“‘ they revert to Goverrfment at a revenue 
sale or by relinquishment or otherwise. Whenever in consequence of impróvemen(s or repairs to, a 
tank its waterspread area increases, the records mentioned above should be revised accordingly. It is 
the duty of the Karnam to see that the maps and registers mentioned above are kept up-to-date and 
that.no waterspread land transferred to ‘tank poramboke' is assigned." "s 


eo! 
- Instructions similar to these have also been incorporated in the Resettlement 
Manual. -© .. " 


"Thus there was a distinct recognition of the fact that lends liable to submersion 
could also be privately owned as patta lands in ryotwari areas. The position in this 
respect in zamindari villages can in no way be really different. 


-The initial presumption, that lands.liable to submersion at full tank level are 
part of the tank-bed, will cease to apply where those-lands are registered as wet 
under another source of irrigation. . Where a chain of tanks exists, it very often 
.happens that lands at the tail end of the ayacut of one tank and registered as wet 
under that tank are liable to submersion by the water of the tank immediately below, 
In such cases the presumption we referred to above cannot really be invokéd:at all., 


The initial presumption that lands liable to submersion are tank-bed lands would 
lose much of its strength whenever it appears that the depth of the water likely to 
stand on the land would be*very little, or that the period of submersion would be 
very short. This would be particularly so where no . memoirs. have been prepared 
for ‘an irrigation tank, and evidence has to be gathered to find out what the full tank 
level is, Before deciding what depth of water is likely to stand on any particular plot 
of land it is desirable to insist on accurate figures. It should not be very difficult to 
obtain such figures if levels are taken. General statements of villagers or of the 
Karnam or even reports made by higher officers based on a single visit to the village 
made for the purpose will not have the same usefulness as accurate figures obtained 
after taking levels. In such cases it would be very desirable to have.a plan prepared 
showing the levels and the other necessary details. The period during which water 
is likely to stand on the land must no doubt to a large extent be the subject-matter 
of oral testimony, but a measure of check on the truthfulness or accuracy of those 
statements can be effected by taking into account the area of the tank, the area of the 
ayacut under it, the source or sources from which the tank derives its supplies, the 
contour of the village and other facts an officer of the Land Revenue Department, 
the Minor Irrigation Department or the Public Works Department is expected to 
-be familiar with. As we said, a map showing all these details should be of consi- 
derable help. i i i 


„> Where a claim is made that a piece of land, which is liable to submersion, is 
not part of the tank-bed, it would be useful to enquire what the Position is of the 
lands adjoining the particular plot in question. Here it is useful to bear in mind 
that the bed of a tank would ordinarily form one continuous stretch, and if the 
result of allowing the claim would be to produce a series of islands of cultivated land 
and ponds in the tank-bed, the claim should be treated with a measure of scepticism 

. 


4 
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Though it has been’ recognised that zamindar was the owner of the bed of a 
tank he had no right to assign it or to give it away to whomsoever he chose or to 
convert what was really tank-bed into private or pannailands. A tank, however, 
may be-abandoned because other and superior facilities for irrigation have come 
into being, as for example, by the construction of a dam across a river and the cutting 
of channels that would irrigate the fields. Abandonment, of course; must be.very 
clearly proved. Mere disuse owing to the neglect of the zamindar .to repair the 
tank will certainly not be tantamount to abandonment. Where a tank has been 
abandoned, its bed might have been converted into ryoti land and assigned: as such 
or even into private land. : 


The initial presumption we have referred to may not apply when: land i is shown 
to be included in the patta of a ryot, even though the land is registered only as dry. 
This would be especially so, when the land lies in a different village, as might well 
be the case Where the village boundary runs between the tank and the lands con- 
cerned. 


- Where land liable to:submersion is registered in the digas s accounts as 
patta (ryoti*land) and there is no reason.to suppose that the registration: has.been 
brought about improperly and with a view to avert the consequences of impending 
legislation, it,would be rightto recognise the registry, which would be of considera- 

- ble evidentiary value in deciding whether the land is ryoti or patta'land. Again, 
where the land has been dealt with, that is to say, bought or sold or mortgaged as 
patta land for à numbér of years it would be right to treat it as ryoti or patta land. 
Eyen where there has been no sale, exchange or mortgage, it wolud still be right to 
tieat the land as patta land, where the land has been shown to be continuously 
cultivatéd for a long period of years. Here-one word of caution’ i$ ‘necessary. It 
is customary in several parts of the State to allow: ryots to’ cultivate’ beds of tanks 
during periods when the water has receded in the tank and such. cultivation will 
not interfere with the effective use of the tank as a source of irrigation. Such fugi- 
cultivation, however, should not be treated as evidence that the land i is patta 

an 


Similar consiglerations can well prevail wheré'a zamindar claims a giveh: piece 
‘of land.as.his private land... The distinction between ryoti land and tank-bed land 
will be more, or: less similar to’ the distinction between .pannai and and tank-bed 
land... . - 4 


' Wherea dai is made by the zamindar’ that a given piece of land is his private 
' land, he should be. required to prove it in thé manner prescribed by the statute as 
explained’ by ‘a'Full Bench of this Court in Periznnan v. A. S. Amman Kovil”: Tt 
must bé rémembered that even if the nature of the land is not known, continuous 
cultivation for the required period of twelve years before- the commencement of 
the Madras Estates Land Act of 1908 could, well establish that the land i is ee or 
pannai land: 


The use of expressions like "kulam korvad gp Malam punjai' T7. not be 
conclusive: -even on the question whether the land is liable ‘to: submersion or not, 
since that expression is understood in different senses in different , places. Thus, 
for instance, we find it stated in Arunachalam. Chettiar v. Mangalam? that "ed 


; “Kulam. korvai is land. in the. bed of tanks just within the limits of the full- sender spread 
which is cultivated with paddy, and it is not disputed that such lands are,classed as punja lands.” 


We find, however, on page. 785 of the Manual of, the Ramnad Samastanam (1891) 
this statement: |... P A : P siat 


M 1 ] i S 


** Assessment on. palin komaz or lands, in athe bed of, tanks, just without the limits’ of tlie 
water-spread, mithin, which cultivation is prohibited, cultivated with paddy.” f 


The same idea’ is repeated on page 292 : 2b "oo Coe o 


' © The kulam Korvai or land cultivated with ME in the bed of tanks, just without the limits of 
the Water-spread'; -the cultivation within the limits of water-spread being prohibited. n 











. (1952) ML). yi (FB). 200». (1917) g1 MLJ. 168: LL.R. 40 Mad. 640: 


, 
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Kulam korvai, however, has generally been classified as punja. But the continuous 
use of the word ‘ ‘ kulam punjai? in relation to land would'suggest that it,.has 
been cultivated regularly and.that it has been, assessed at. dry rates. ede td 


- As We stated, we have only suggested: some’of the considerations: that the stati: 
tory authorities, the Settlement Officérs and the Tribunal, will have to ‘take into 
account in: deciding whether a given piece of land i is "tank: Bed: land i or not. MU. i í 
iod ata ede ari t ere” aat Lire) 
ie The Petifions is allowed. There will be; nó ‘order, as to, costs. GE. qd s SU 


1 D ' 


Sag ea E Ddgetetsd sno bord damage o5. Hy puri 
eS xe DOT cnin LURIS rt Orde” quashed: 


Y. 4 au nd soft 


Reds ET THE HIGH COURT. OF ' JUDICATURE, AT. MADRAS. AT 
: he "Presser. —M&. Jostice: eC ER: nl aged ald 
Velas» Nair ^ 2 B l Li n É oe i p z : d JE . ved Vii i p 


v. - 


tio 
Mellachami Nadar .- > 4:5. sot o peLncegen, ab ald th Respondent. 


+» Limitation” Act: (IX of 1090) ee: Article. 8—Suit on account int respect of: ieals ‘Supiplied If 
eee shorter eod of.limitalión. 24b hol, ass tee wEES PUCA yoa, ei aer. oui 


^i »Aisüit for recovery of.a-certain sim'of money dué on accóuntiin! respect! c of meds: súpřlied will 

not: 'be governediby the.shorter:period of limitation of} one, year ,prescribed under et -Siof -the. 

Limitation Act as that article appliesin terms only to:recovery of the price, of! food or k sold:by 

the keeper of à hotel. “But where ‘the suit is on amount payable tinder an, account, the ; suit Will. be 
governed by the rulé of three years applicable’ to such cases. un . 
: 2b enl 

! Petition under section 25 ‘of Act: IX, of 1887, praying the, High Qu. "to, revise 
the’ decree of the Court of the. District Munsiff. of. Sriviliputiun, dated: Ist, ‘October, 
ref and passed, i in $.C.8, No. 179 of 1956. . dutdoxo eras d er vite tas 9. 
Ge i Ramanujam;: for Petitione. d eoram cub senten Beds gaah 


ij nl ty st us H od 


; S "Marayana Ayyangar, R. "Desikathiii, T IA "Arungihálai „and PEST omed 
for "Respótident. ' P 


tis al 
Do ‘he, Court delivered: the following! oberen acido aur is uet 

^ JUDGMENT. -—This is a ‘Revision: Petition ‘filed: at the iristaüce! of thé: plaintif 
Whose: suit, S.C.S. No. 179 ‘of 1956, has been: dismissed-‘by--the ‘District: Munsiff- of 
Srivilliputtur. The plaintif? filed the suit for recovery of Rs. 297-9-9 as due-ón 
accounts., ‘The, plaintiff, is. the proprietor of a small hotel in ;Srivilliputtur.; His 
case Was that the defendant was taking meals and coffee i in his hotel, ‘from’ the begin- - 
ning of. January, 1954 and pnt he agreed to pay at the rate of Re: 1. for: three: meals 
and, used. to put the mark “ ^ in the accounts: of the plaintiff to indicate the days 
on which he took, meals ded enter. also the :cost .of light, refreshments , served, to 
him i in: -the accounts. ‘The. plaintiff also, produced his, accounts and, stated. that the 


sum claimed was due from the defendant. The defendant admitted the supply. of 


meals and coffee from the Plaintiff, 's hotel, but pleaded payment and also bar of thé 
suit claim'by limitation: ` he learned District’ Munsiff disbelieved the case’ of dis- 
charge 'but'he held ‘that the suit was "góverried by Article 8: of the Littitation ‘Act 
and às the transactions mentioned i in (the accounts began nióre thar’ a year ‘beforé 
the date of plaint he passed a decree: only for a sum of Rs. 79-Y1-$ being the válüe'of 
food; supplied. within one: year ófithe suit. . The. plaintiff. pas come:forward with this 
Revision against the: ‘rejection of the rest of his claim." “heap Nina de uet eei idw 


. <The only quéstion in this Revision’ Petition is whether the lait has beer ‘bantéd 
by limitation. Article 8 of the Limitation Act prescribes a period‘of one’ year" for 
recovery of the price of'food or drink sold: by: ‘the keeper'of a'hotel:. Buti in ‘the’ pre- 
sent case it cannot be held ‘that'the' sùit was one that ‘is: contemplated: ‘by Article'8 
of the Limitation Act. According to thg plaintiff; which case is practically accepted 
by the defendant, Heres wasan account between. oe parties ; and «the amount, paya- 
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ble was on the.basis of ‘these accounts. ,'./E:herefore, the suit would not be governed 
by Article 8, but would be: governed by the.article. of. the Limitation Act which 
prescribes. a period of three years in regard to a liability on accounts... I am there- . 
fore of opinion that the lower Court} Was-wrong in holding that the suit is barred by 
limitation. ‘This Civil Revision’ Petition will’ therefore, havé to be allowed and is 
allowed’ with’ costs. "^ ^" Tus Gd LM 


T E Wer ed cae d) d set 
R.M. ———— * Petition allowed: 
wal, yoy Á sry hy | nh ^n re 


IN, THE HIGH COURT, OF JUDIOATURÉ: "AT MADRAS....,."; 
p jong, ac f PRESENTI Mn. Justice Ramaswamt. 


a 


K. Subbaroya Mudali'and another >! i e% ^0 5 es, Appellants® >€ 
v. abe NE 
K. Velappa: ‘Mudali and others: SPEI AD Seed... uu Respondents. 


; “Madras Hind alillous and Charitable Endowments Act (ux of 1951), Section 93—Applicability—* Ad- 
ministration’ or manlgement * —Claitis to, participate in Kumbabishekam ceremony of renovated temple—Suit to 
enforce—Jurisdiction of:Civil Court to entertain—Civil Procedure Code (V: of 7908), section S Madras. Hindu 
Religious Endowments Act (II of 1927), section 78. PITE NES : i 


M 


A claim to’ participate: ‘along with the defendants i in the Kumbabishekam ceremony of à renovated 
temple, owned by ‘both parties; would not'be for the ‘f administration or management? of a 
religious instifution, oe the meaning of section .93 of the „Madras Hindu, Religious and Charitable 
EndowinentsAet, te i 


p465 shout egt ood kt IHG > 

_ Where, the plaintifis swho, were joint owners of a pee swith, the. defendants, brinig a suit tfor an 
ihjunction against the defendants alleging that the: defendants are exclusively, attempting 'to cele- 
brate the Kumbabishekam of the temple, which has been renovated with funds collected by both, 
without any reference to the plaintiffs, that there was an invasion of their rights and that they : should 
be protected by means of an injunction, the suit is not barred from the cognizancé ‘of the civil Court 
by un 93 fof! Madras: ‘Hind "Religious and' Charitable ‘Endowments: Act, either expressly or 
impliedly : eati 

It is a well-established panci of:construction that:a provision of law should. receive a strict 
construction when the jurisdiction is sought to: be ousted from ja civilGourt. : | e a 4 


Vythilinga Pandara Sannadhi. vi: Bri  Mudalidr, (1933) 66 M:LJ. 98: TLR. 57 Mad. 362, 
referred to. deas 1 PS 


Appeal against the Deuce of the Court of die Subordinaic Judge: of Chingleput 
in A.S- Nò. 4 of. 1955; preferred. ‘against the. decree: of. the: Court of- the, (DARE 


Muünsif of Kancheepuram, in O.S. No. 275 of 1951. i 
K.  Vaitlieéswarán, " for Appellants. MESE idi eb g ' E 
G.R. ajadisah, " for" Respondents. ' A vt d n un : e ST i 

m The „Court. delivered :, the’ (following. .. sot OR PSE un sd 


IA : JunGMENT.—- This is an-appeal preferred: agains) the Décree: and Jüdgment of 
the learried Subordinate Judge of: Chingleput- in"A:S) No. 4'of 1955; “confirming 
the: Decree and:‘Judgment of ‘the’ learned District" "Munsif ‘of Kancheepuram in 
Q. B Noy 2°75, of 195?. Ar E uf Pd SOEPy yc zt rue, en ond MV i 

The, dispute. i in ‘this, "cse relates | i, do; ihe. Kuinbabishékam’ ceremony. of thé 
rénovated | Selvavitiayagar temple in Vilakadi Koil Thope Diletta ae 


_. Both, the, Courts, have found that.the plaintiffs and.the defendants who are Sen- . 
gunthar, ‘residents of Vilakadi: Koil Street, Velikkaipattarari Street, and Vilakadi 
Koil .Thope Street, and | to. "whom Selvavinayagar, seems to be the. tutelar deity, are 
the joint, owners, of, this temple... This is a village community temple, though 1 
situated in a ‘suburb, which: is naturally growing and taking in villages around 
Kancheepuram. The residents, of these three, streets have been making collections, 
renovated the Selvavinayagar Temple and were making arrangements: for the Kum- 
babishekam or the renovation ceremony. . The Kumbabishekam ceremony, I, need 
not point out, if at the,end of the. renovation of, the temple and intended, to give a 
new lease of life. It was at this juncture that the residents, of the three str eets have 


*S.A. No. 1214 of 1955. |. e EOS l 25th July, 1958. 
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fallen out, forming themselves into two factions, namely, the plaintiffs and- others 
on one side and defendants and others on the other. 
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The plaintiffs came to Court, stating that the defendants and‘ odds were 
attempting to celebrate the Kumbabishekam without any reference to them and 
exclusively, that this was an invasion of their private rights and that they should be 
protested by means of an injunction. . 


The case for the defendants was that they Were entitled exclusively to m 
the Kumbabishekam ceremony and that the plaintiffs had no grievance. 


Both the Courts below have, as I just mentioned, come to the conclusion that 
the parties are the joint owners of this temple. This concurrent.finding of fact 
is binding on me" 


On that foot, the next point for consideration is whether the suit is'barred under 
section 93, corresponding.to old section 73, of the Madras Hindu Relffgious Endow- 
ments Act. The term ‘ Administration or Management’ has beef construed by 
Ramesam, Offg. C.F., in Vythilinga Pandara Sannadhi v. Ranganatha Mudaliar!. He 
points out at page 375 that the term ‘ administration or management "eof a religious 
institution can be construed in two ways, namely, in a strict sense and in a loose 
sense. The term construed strictly means nothing more than that the suits should 
be confined to obtaining a reform or change in the administration of management 
of a religious endowment. In a wider sense, it would take in all the powers which 
havé been given to the Board or the Commissioners to énquire into matters exclusively 
and which will now be found narrated in section 57- n 


Section -57 lays down :— 


s Subject: to the rights ofsuit or appeal hereinafter provided, the Deputy Commissioner. shall have 
power to inquire into and decide the following disputes and matters ;— : 

(a) Whether the institution is a religious institution ; 

(6) Whether a trustee holds-or held office as a hereditary trsutee ; 

(c) Whether any property or money is a religious endowment ; 

(d) Whether any property or money is a specific endowment ; 

' (9 Whether any person is entitled, by custom or otherwise, to any hon$ur, emolument or per- 
quisite in any religious institution ; and what the established usage ofa raioni institution is in regard 
to any other property." : i : 

In this case, either interpreted by the wider connotation or r the narrower con- 
notation, this' claim by the plaintiffs to participate along with the defendants in 
the Kumbabishekam ceremony would not be for thé administration or manage- 
ment. In the stricter sense, this claim by the plaintiffs would nowhere be near 
the definition laid down by the Officiating Chief Justice. Turning to the:wider 
connotation, this claim would not fall within clauses (a) to (e). In fact, a faint 
attempt was made before me to bring it within clause, (e). But this participation 
in Kumbabishekam ceremony is not the honour, emolument or perquisite, contem- 
plated by that clause, and certainly it would not fall within the established usage 
of a religious institution in regard to any other matter contemplated. in the latter 
part of that clause. 


In other words, if the respondents are now directed to go before the Hindu 
Religious Endowment Commissioner on the ground that this is not a matter cog- 
nisable by a Civil Court, the Deputy Commissioner will turn round and ask thé res- 
pondents under what provision they seek to have this matter enquired into and 
adjudicated by him. Therefore if they follow the advice given by the learned advo- 
cate for the appellants they would have taken upon themselves a wholly super- 
erogatory task of going to a Commissioner who would feel himself absolutely incom- 
petent to give the relief asked for. "Therefore, beyond merely driving the plaintiffs 
from pillar to post, I do not see any legality, propriety or utility in asking them to 
go to the Deputy Commissioner. 


r- 





1. (1993) 66 M.L.J. 98 : LL.R. 57 Mad. 362. 
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On the other hand, it is a well-settled principle of construction that a provision 
of law should receive strict interpretation when the jurisdiction is sought to be ousted 
from a civil Court. In fact, all civil disputes have to -be taken cognisance of by 
civil Courts unless the jurisdiction of the Court has been taken away expressly or 
by necessary intendment. In this case, the jurisdiction of the civil Court to enquire 
into this matter is neither expressly nor impliedly barred. 


The coriclusion, therefore; of both the Courts below that they have jurisdiction 
to enquire into the matter is perfectly correct. I affirm the Decrees and Judgments 
of both the Courts below and dismiss this appeal with. costs. 


Before parting with this case, I wish to point out that the injunction granted 
could not in any way operate against the performance of the Kumbabishekam. On 
the other hand, all that the injunction envisages is that, in- accordance with 
established piactice and the rights of parties, all the Sengunthar people of the three 
streets should participate in the Kumbabishekam .ceremony of ‘Selvavinayagar 
temple: It 3: be hoped that, after-going through three Courts, better wisdom 
would dawn ‘&pon the parties and they would co-operate in celebrating the 
Kumbabishekam and obtain the grace of Sri Selvavinayagar. ` 


No leave. ] : : 
Pi R. N. . any ———-. 6003 Appeal dismissed. 


IN- THE HIGH COURT OR JUDICATURE AT “MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND “Mr. eeg RAMA- 
CHANDRA IvER. 


Ramayya Padayachi "P BUT gp g .. . Appellant* 
Ambal Bagyam E^. i wo .. Respondent. ` 


Madras Hindu Bigamy (Prevention and Divorce) Act (VI of 1949), qon s (1) S ELE 
s Concubine” —Meaning oF ‘—Wife living continuously with another man—1f ground for divorce. . 


Mere proof of adulterous conduct on the part of the wife, i in the absence of evidence which 
can support a finding that she is the concubine ofanother man, is not sufficient to justify the Court in 
granting the husband a divorce under section 5 (1) (b) of the Madras Act VI of 1949. Even ifa 
wife lived continuously in adultery with another man, she would not be his “concubine " within the 
meaning of section 5 (1) (b), unless she has left her husband's house and has been living with her 
paramour practically as with a husband. 


Subbaramiah v. Venkata Subbamma, (1956) An.W.R. 428, followed. 


Appeal under clause 15 of the Letters Patent against the Judgment and Order 
of the Hon’ble Mr. Justice Basheer Ahmed Sayeed in A.A.O. No. 370 of 1952, 
dated 8th July, 1954, against O.P. No. 13 of 1951, Sub- Court, Mayuram. 


- R. Rangachari, for Appellant. 
' T. S. Kuppuswami Ayyar, for Raponi 


The Judgment of the Court was delivered by 


Rajamannar, C.F. —We agree with the learned Judge that even assuming that 
all the évidence adduced oi behalf of the appellant were tiue, there is only proof 
of adulterous conduct on the ` part of the wife but there is no evidence which can 
support the finding that shë is the concubine of any other man. Learned counsel 
for the appellant contended that if a wife lived continuously in adultery with another 
inan, then she would be his concubine. ' "This would’ not be so unless she has left 
her husband’s house and has been living with her paramour practically as with a 
husband. The flistinction is brought out very clearly, if we may say so with res- 
pect, in a recent décision of the Andhra High Court, in Subbaramiah v. Venkata 








.. * L.P.A. No..93 of 1955. j a . 2. . 7th March, 1958. 
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Subbamma*. We are of opinion that the evidence in this case is not sufficient to enable 
the Court to give a finding that the wife is a concubine of another man. . As divorce 
was sought only on this ground the petition was rightly peers by Basheer med 
Sayeed, J. The Letters Patent Appeal is dismissed : 


“P.R.N. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT Mk. Justice SUBRAHMANYAM. 
Chinnathambi Asari’ : .. Pelitioner* 


Provincial Small Cause Courts Act gr of 1887), sections (1); proviso, and 2 5— Finding of fact —Find- 
ing that summons was not duly served and that defendant knew of ex parte decree only on service of notice of execti- 
tion—Interference—A pplication. to set aside ex parte decree—Security furnished and fair bond executed within one 
month—Bond accepted within time but registered only after—Effect—Section 17 (1), proviso, ij complied with. | 


A finding by the trial Court that the defendant in a suit had not been duly. s$rved with sum- 
mons as the building to the outer door of which the summons was affixed was nt the place where 
the defendant was ordinarily residing at the time of the alleged affixtures, [s one of fact and 
cannot be interfered with in revision undér section 25 of the Provincial Small Cause Courts Act, 
when the trial Court has.not failed or omitted to take into account anything "mqaterial. on the 
point. Likewise a finding that the defendant did not know of the ex farte decree until service of | 
the notice of execution is a finding of fact and should not be disturbed. 


. Where at the time of filing an application for setting aside an ex parte decre&, the defendant 
files a draft security bond giving a list of immovable properties offered as security, and after the 
security is tested and. found sufficient, the.defendant executes a fair bond and files it in Court in 
accordancé with the direction of the Court within the time limited by the proviso to section 17 (1) of 
the Provincial Small Cause Courts Act, and it is accepted by the Court, it must be held that the 
security has been-given in time and that the requirements of section 17: (1), proviso, have been satis- 
fied. The circumstance that the bond is registered only subsequently, after the period of 30 days from 
the date of knowledge of the decree, doesnot affect the matter, as the bond, when registered, would 
take éffect and date back to the date of execution. 


Penchalu v. Subba Reddi, (1943) 2 M.L.J. 671 : L.L.R. (1944) Mad. 194 and Balakrishna Ayyar 
v. Pichamuthu Pillai, (1921) 15 L.W. 186, distinguished. 


Petition under section, 25 of Act IX of 1887 praying the "High Court to 
revise the Order of éhe Court of the Subordinate Judge ot Madurai, dated ` grd 
Jannuary, 1958, and made in I.A. No. 316 of 1957 in S.C.S. Na 1i. of 1957. .— 


K. S. Ramabhadra Ayyar, for Petitioner. 


`- -The Court ‘delivered the following - r 


Juvement.—This is a petition to revise the order passed by the learned .Sub- 
ordinate Judge, Madurai, on 3rd January, 1958, in I.A. No. 316 of 1957, in S.C.S. 
No. 113 of 1957, setting aside the decree which had been passed ex parte in that suit 
on 18th April, 1957., The defendant-petitioner in the lower Court-alleged that she 
had not been. duly seryed with summons in the suit and that she learnt of the suit 
and the decree for the first time when she was served with notice of the execution 
on 30th September, 1957. The application to set aside the decree, was made on 
14th October, 1957. The learned Subordinate Judge held that the petitioner in 
the lower Court (defendant in the suit) had not been duly served with summons in 
the suit. 


. Learned counsel for the plaintiff (petitioner i in the Civil Revision Petition) 
contends that the learned: Subordinate Judge’s finding that the defendant in the 
lower Court had not been duly served with summons is open to review by this Court. 
Sunimons which had been taken tothe defendant in the lower Court was returned 
with the report that'a copy was affixed to the residence of the defendant. ‘The dé 
fendant’s case was that she was not residing at the building to the outer ‘door of which 
the notice had been affixed. The learned ‘Subordinate Judge accepted the defen- 
dant’s case-on that point and found that the defendant’s ordinary‘ glace, of residence 
at the time of the alleged affixture of the copy of the summons ‘was not the building 

rs coc077 7 70 c Ro (1956) An.W-R. 428. Pow 4e oque 
^ SORP. No. $28 of 1958. 20.7» 18th March, 1958. 








IT] CHINNATHAMBI ASARI, În re (Subrahmanyam, J.). &95 


to whose door the copy had been affixed. Petitioner’s learned counsel contends 
that in coming to that conclusion the learned Subordinate Judge has not taken into 
account some particular piece of evidence. I do not consider that the Subordinate 
Judge omitted to take note of anything that was material and see no reason to inter- 
fere witb the finding of fact given by him, namely, that the building to-whose outer 
door the notice was affixed was not the place where the defendant was ordinarily 
residing at the time of the alleged affixture. I see no reason further to-disturb the 
Subordinate Judge’s finding.on the other question of fact relating to the date of 
knowledge of the suit on the part of the defendant, namely, that the defendant did 
not know of the suit or of the decree until she was served with notice of the ` execution 
on goth, September, 1957. .I accept that finding. i 


The application to set aside the decree, having been made on 14th’ October, 
1957, Was in time. Learned counsel contends however that the application in the 
lower Court should have' been dismissed because the defendant (petitioner in the 
lower Court) Id not complied with the requirements of the proviso to section 17 
(1) of the Provincial Small Cause -Courts Act. The proviso enacts : 


** An applicant for an order to set aside a decree passed ex arte or for a review of judgment shall, 
at the time of presenting his application, either deposit in the Court the amount due from him under 
the decree or in pursuance of the judgment or give such security for the performance of the decree ór 
compliance with éhe judgment as the Court may, on a previous application made by himin this 
behalf, have directed." . : : 


_ The facts relevant to the leainéd' counsel's contention are these: On » 
October, 1957, the defendant (petitioner in the lower Court) filed LA. No. 316 
of 1957 tendering a draft security bond. A list of immoveable properties which 
she offered as security was áppended to that application. Notice of the application 
was ordered to the plaintiff. .His objections were heard. On 28th October, 1957, 
the Subordinate Judge passed an.order.holding that the properties were sufficient 
security for the decree, approving the draftsecurity bond and calling for a. fair 
bond by 29th October, 1957. On 28th October, 1957, the fair bond on stamp papet 
was executed by the defendant (petitioner in the lower Court). The fair bond was 
filed in Court on the same date, namely, 28th October, 1957, and was checked by 
the office of the Sitbordinate Judge. The Subordinate Judge passed an order on 
29th October, 1957, accepting the fair security bond. The bond was presented 
for registration on goth October, 1957 and was registered on 31st October, 1957. 

The point is whether, on these facts, the defendant had not furnished security with- 
in the time limited by the proviso to section 17(1) of the Provincial Small Cause 
Courts Act. — . : s 


It is now settled that the requirements of the proviso to section 17(1) would be 
satisfied if security be furnished within 30 days, the period prescribed for the making 
of an application to set aside the decree passed ex parte. In this case, the fair 
security bond was filed in Court on 29th October, 1957, that is, within thirty days 
from.the date of knowledge of the decree, which furnishes the ‘starting point for limi- 
tation. . 'The security should therefore be held to have been.given in time and the 
proviso to section 17(1) should be held to have been complied with. But learned 
counsel contends that.security was not given until the bond had been registered. 
The registration of the bond was on 31st October, 1957. Learned counsels’ con- 
tention is that security could be held to have been given only on the date of the regis- 
tration of the bond, that is beyond the period of 30 days from date of knowledge 
of the decree. The point for decision thus resolves itself into whether, in the case 
of a bond which is given and accepted; within the period of go days but ;which, 
requiring registration, is registered after the expiry of 30 days, the d e dE 
of the proviso” to section 17(1). may be held to have been complied, with. 


In relation io a registered document, seetion 4 of the Indian Registrätion Act 
enacts that it: - +» » z : Se 


** shall operate from the time from which it would have commenced to operate; M^ à ào 
registration thereof had been required or made and not from the time of its registrátion,? ~ 
. 


` 
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The effect of section 47 thus is that the bond with which we are dealing in this 
case, which was executed on 28th October, 1957 and which was registered on 91st 
October, 1957, commenced to operate from 28th October, 1957. It commenced 
to operate from 28th October, 1957 and. was accepted on 29th October, 1957,: It 
must therefore be deemed to have been given on 29th October, 1957, that is, within 
the period.of 30 days. 


Learned counsel, however, refers to the decision in Penchalu v. Subbareddi}, 
where the learned Judges approved of the ruling in Balakrishna Ayyar v. Pichamuthu 
Pillai?, and said that “ it (draft security bond) could not have the effect of a security 
bond duly executed and registered, which alone could be enforced ” and that the 
security bond would have no value unless it had been registered. The question, 
namely, whether the document, once it has been registered, does not speak from 
the date of its execution, did not arise for consideration and was not, considered in 
that case. The ruling of Ramesam, J., in Balakrishna Ayyar v. Picgamuthu Pillai?, 
approved in the Division Bench ruling referred to above, dealt wip a case, where 
the decree ex parte had been made on 26th January, 1920 and the dr4ft security bond 
had been filed in Court on 6th February, 1920 and the fair bond on 1st April, 1920. 
On the facts of that case the fair security bond was not filed until aftér the time for 
applying for setting aside the decree had expired. Therefore, the question of the 
date of registration, and indeed the question whether the document, was registered 
at all, became immaterial. The filing df the fair bond was itself beyong the period 
prescribed for setting aside the decree. Learned counsel referred to various other 
rulings, which it is unnecessary that I specify, in which it was held that a security 
bond which required registration but which had not been registered could not be 
regarded as satisfying the requirements of the proviso to section 17(1). 


I find that the security bond in this case, which was registered on 31st October, 
1957, took effect from 28th October, 1957 and had been accepted on 2gth October, 
‘1957, within the period prescribed for filing an application to set aside the decree 
"which had been made ex parie and that the petitioner in the lower Court (defen- 
dant in the suit) had, therefore, furnished security within the. time allowed -by 
the proviso to section 17 (1) of the Provincial Small Cause Courts Act. 


The Judgment appealed from is correct. The petition is dismissed. 
P.R.N. ae a ——— 5 Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE PANCHAPAKESA ÁYYAR AND Mm. Justice BASHEER 
AHMED SAYEED. 


AL.SP.PL. Thirunavukkarasu Chettiar and others o ..0 Appellants* -> 
State of Madras by the Collector of Tanjore’ .. Respondent. 


Madras Estates Land Act (I of 1908), section 3 (2) (d)—Villages forming part of the Tanjore Palace 
-Estate—If * estates’ within the definition of the Act. s e 


It has been held by Bench decisions of this Court that the grant in 1862 of the 199 villages consti- 
tuting the Tanjore Palace Estate-was a fresh grant and was the root of title and that these 199 villages 
arë * estates’ within the definition of the Act. Pi 


It must be held that the six suit villages forming part of the Tanjore Palace Estate are also 
inam villages constituting ‘ estates’ within the meaning of section 3 (2) (a) of Act I of 1908 and 
Crown grants of the melwaram, and was therefore liable to be taken over by the: Government 
under the Estates Abolition.Act. ; ! ; 


Abdul- Rahim v. Swaminatha, (1954) 2 M.L.J. 282 : I.L.R: (1955) Mad. 744 and Chidambaram 
Chettiar v. Ramaswami Udayar, (1957) 1 M.L.J. 72, referred and followed. a 
P = - 





t 


i. (1943) 2 M.L. 671 : LL.R. (1944) Mad. 2. (1921) 15 L.W. 186. > p 
194 at 196. Me "M Wells : 
*Appeal No. 358 of 1954. ` porc. tono. Beth February, 1958. 
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Appeal against.the Decree of the Court: of the Subordinate Judge of Tanjore, 
in Original Suit No. 72 of 1952: - 
us K. Rajah Aiyér and P. S. Sarangapam Ayyangar, for Appellants. 
The Government. Pleader (B. V. Viswanatha Ayyar) and M. S. Sethu, for 
Respondent. M 
The Judgment of the Court was delivered by 
Panchapakesa Ayyar, J.—This is an: appeal by the plaintiffs in Original Suit 
‘No. 72 of 1952 on the file of the Subordinate Judge of Tanjore, against the judgment 
and decree dismissing their suit with costs. 


The facts are briefly these : The plairitiffs, who were the present owners of six 
villages of the Tanjore Palace Estate, had filed that suit for a declaration that the 
suit properties, six villages out of the 199 villages of the Tanjore Palace Estate, con- 
fiscated by thk Government of Madras on 18th October, 1856, along with certain 
properties of th Tanjore Rajah, and given back on 21st August, 1862, to the widows 
and heirs of thé Rajah by the British Government, on their memorial to the Queen 
and Parliament, were not inam “ estates ” within the meaning of Madras Act XXVI 
of 1948, read with section 3(2) (d) of Madras Act I of 1908, and were not capable 
therefore of being taken over by the Government under the provisions of Act XXVI 
of 1948, the Bstates Abolition Act, and for a permanent injunction restraining the 
defendant,*he State of Madras, from taking possession of these properties. It was 
contended by the plaintiffs that the return of the 199 villages of the Tanjore Palace 
Estate to the widows and heirs of the Rajah on 21st August, 1862, would not consti- 
tute a grant or a, regrant but would be only a restoration of the private properties of 
the Rajah unjustly taken over by the Government which realised later on the in- 
justice of the seizure. It was urged that there was no grant of any kind, and even 
the villages were not named in the order of 1862, let alone the grant being of inam 
villages. . It was urged further that there was no proof that only the land revenue, 
or the melwaram, was granted to the heirs of the Rajah in' 1862 even if it be taken 
as à grant. of the 199 villages, including these 6 villages in 1862. 


: The suit was strongly opposed by the State of Madras, on various grounds which 
would be clear from the issues. The learned Subordinate Judge framed the 
following issues : A $ à 
» ; Ei 1) Whether the suit villages are not inam Estates to which Madras Act XXVI of 1948 will 

apply + * is : ` 

(2) Whe her the grant made by the Government in 1862 to the late Ranee of Tanjore was 
only ofthe land revenue, as alleged in paragraph 7 ofthe Statement, and whether this will be sufficient, 
even if true, to bring the suit properties within the purview of the Estates Land Act ? 


_ (3) What was the real character and what are the legal incidents of the restoration of the said 
private properties in the year 1862? d . 

(4) Whether the suit is bad for multifariousness ? - 

(5) Whether the suit is,bad for non-joinder of the tenants ? ' 


(6) Whether the plaintiffs are estopped from contending that the villages are not “estates” 
for all or any of the reasons alleged in the statement ? 


(7) Whether the suit is barred by Act XXX of 1947 ? 


. .(8) Whether the suit is barred by limitation for the reasons set forth ii paragraph 14 of the ` 
written statement ? i i i 


(9) Whether the Court-fee paid is insufficient ? 

(10) To what reliefs are the plaintiffs entitled ? : 
After discussing the entire evidence, the learned Subordinate Judge found issues 
4 to g for the plaintiffs, But, relying on many rulings of this Court and especially on 
the Full Bench ruling of this Court in Sundaram Aiyar v. Ramachandra  Aiyar*, and 
because it was clear (and was indeed admitted) that there were ryots with occupancy 
rights in these Sillages, who had been proceeded against by the Plaintiffs in certain 
proceedings in revenue Courts for recovery of rent, the learned Subordinate Judge 
„held on issues 1 to 3 that the suit villages were inam estates whose melwaram alone 





1, (1917) 32 M.L.J. 333 : I-L:R, 40 Mad. 389 (F B.). 
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was granted in 1862, and dismissed the suit with costs, holding that all the suit 
villages were inam villages constituting estates within the meaning of section 3 (2) 
(d) of the Estates Land Act, and Crown grants of the melwaram in them by a sovereign 
to a subject, in 1862, and were therefore liable to be taken over by the Government 
under the Madras Estates Abolition Act. Hence this appeal. 


We have perused the records, and heard the learned counsel for the appellants 
and the learned Government Pleader contra. Mr: K. Rajah Ayyar, the learned 
counsel for the appellants said that the Full Bench ruling in Sundaram Aiyar v. Rama- 
chandra Aiyar*, related only to the village of Ullikadai, and not to the other 198 
villages given to the heirs of the Rajah by the Government in 1862, and that the 
village of Ullikadai was held to be an estate only because of the concession and admission 
made in that case, and not on strict proof. He also pointed out that all the decisions 
so far holding certain villages comprised in the Tanjore Palace Estatg to be estates 
within the meaning of the Estates Land Act have been between thg landlords and 
the tenants, and that this is the first suit under the Estates Abolitiof Act where the 
Government and the landlord are the parties, and all the village$ come into the 
picture, and that he had several new points to urge, points which were not taken 
in any of the decided cases. We are of the opinion that the fact that this is the first 
case where the government figures as a party against the landlord is not very material 
as the question of the villages being “ estates " is the same. But we shall consider 
the alleged new facts not adduced before the Courts before, or taken into consider- 
ation by them. ‘ : 


The first of these alleged facts is that the Government not only gave back-the 

:199 villages to the heirs of the Rajah, in 1862, on a petition by those heirs to the 
Queen and Parliament, but, on a subsequent petition to the Queen and Parliament 

by them, gave back also the net income from those properties for the period of six 

years the Government was in possession of those villages, and that this would show 
that it was not a case of grant of 199 villages by the Government to the heirs of the 
Rajah in 1862 but a restoration of the villages of the Rajah unjustly taken over by the 

Government in 1856 on its realizing the injustice of its seizure. Reliance was placed 

by Mr. Ra‘ah Ayyar on the ruling of the Allahabad High Couit in Hargovind Singh 

v. Collector. of Etah?. We.have looked into this ruling. It will nôt apply to the facts 

of this case. There, the Government realised its wrong it had done, and restored 

,all the former rights of the gwner and gave.back the income also at the same time 
'as the properties. Here, Government seized 199 villages of the Palace Estate and 
several other properties, and after six long years, on-an ad misericardium petition by 
the heirs of the Rajah to the Queen and Parliament. expressing their pecuniary 

difficulties and heavy debts, gave back the 199 villages but not the other properties, 

.as an act of grace, as termed in the judgment of this Court. Again, on a subsequent 
similar petition by the heirs of the Rajah mentioning that this grant of the 199 villages 

by itself, would not relieve them wholly from their financial difficulties and debts and 

that the net income for the years of possession with the Government should also be 

given to them, they gave the net income also as a further act of grace, as termed in some 

of the judgments of this Court. So, this new fact will not alter the decision taken 

by several Benches of this Court, let alone the Full Bench decision in Sundaram Aiyar 

v. Ramachandra Aiyar?, and by the Privy Council in Chota Raja Saheb v. Sundaram 

Ayyar*. We may state briefly that as early as Jijoyiamba Bayi Saiba v. Kamakshi Bayi 

Saiba’, the view taken by this Court has been uniform namely that the Government 

had seized 199 villages of the Tanjore Palace Estate in its capacity as Sovereign, 

-along with the other properties, and had six years later granted the 199 villages to 
the heirs of the Rajah as an act of grace. It is no use urging that the seizure itself 

‘was a wrongful act. The old theory that “ the King can do no wrong " will apply, 
"indeed, even the right by brutal conquest has been held to prevail oyer the righteous 
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rights of owners, and only the rights vouchsafed by the conqueror have been held 
to enure for the benefit of the owner of the property. What is wrong in reality may 
not be a wrong in law, especially in olden laws which recognised the right by brutal 
conquest and forcible seizure by the conqueror. The absence of a deed of grant , 
ia 1862 is not of much consequence either way. The learned Government Pleader 
had to concede that there was a grant in 1862 of these 199 villages including these 
six villages. Mr. Rajah Aiyar does not dispute that these six villages formed part 
of the 199 villages seized in 1856 and granted in 1862. No doubt, Mr. Rajah Aiyar 
urged that a list ofthe 199 villages was not appended to the order granting the villages 
in 1862, and the term used in the order was lands " and not “ villages”. The 
learned Government Pleader urged that a list must have been attached (o the order 
of 1862, and that, in any event, nobody seriously disputes that these 199 villages 
were seized in 1856 and granted in 1862. "We. are of the opinion that these 199 
villages mus*\have been mentioned in the correspondence between the Madras 
Government aad the British Government before the order was passed in 1862, and 
that everybod¥ must have understood what the 199 villages restored were. As 
remarked by a Bench of this Court, consisting of Govinda Menon and Ramaswami, 
JJ., in Chidambaram Chettiar v. Ramaswami Odayar!, it was a fresh grant in 1862, and 
it must be considered to be “ the root of à new title ". 


We may &dd here tbat this Bench decision was not available to the lower Court 
at the timetof its judgment, nor was even the judgment of another Bench of this Court, 
to which one of us (A. S. P. Ayyar, J.) was a party, in Abdul Rahim v. Swaminatha?, 
holding that che Full Bench decision in Sundaram Aiyar v. Ramachandra Ayyar?, applied 
not only to the Ullikadai village directly concerned in that case but to all the 199 
villages of the Tanjore Palace Estates, granted to tbe heirs of the Rajah in 1862, 
and that all these villages were estates under section 3(2) (d) of the Estates Land 
Act, available to the lower Court as that decision was delivered only on4th February, 
1954, and the lower Court's judgment was delivered on 15th February, 1954. ' 


We may add also that more than 20 appeals are now pending in the Supreme 
Court on this very point of the 199 villages of the Tanjore Palace Estate being ' 
** estates " under the Estates Land Act. Leave was granted by us in S.C., C.M.P. 
Nos. 6623 and 6625 of 1954, on 5th February, 1955, for appealing to the Supreme 
Court against the decision in Abdul Rahim v. Swaminatha?. Leave was granted in S.G., 
C.M. P. No. 8349 of 1953 by another Bench of this Cougt, to which one of us (Basheer 
Ahmcd Sayeed, J.) was a party, against the decision of that Bench in Second Appeal 


.No. 1513 of 1948 holding Pattiswaram Thattimalapadugai, one of these 199 villages 


to be an “ estate" under the Estates Land Act. Leave was again granted in S.G., 
C.M.P. Nos. 7302 to 7320 of 1956, to no less than 18 appellants, by a Bench of this 
Court consisting of the Chief Justice and Ramaswami, J., against the Judgment of 
Govinda Menon and Ramaswami, JJ., in Appeals Nos. 223 and 234 of 1951 and 
264 to 280 of 1952, on condition that the appellants should pay the respondents 
their costs in the Supreme Court in any event. "There are a few decisions holding 
that the decision of the Full Bench in Sundaram Aiyar v. Ramachandra Aiyar?, would 
apply only to Ullikadai village, and that regarding the 199 ‘other villages: the 
decision would rest on the facts of each case. 


Mr. Rajah Aiyar relied strongly on the Privy Council decision in Secretary of 
State for India v. Thinnappa Ghethhar*, and pointed out that it had not been brought 
to the notice of the Bench which decided the case in Abdul Rahim v. Swaminatha?, and 
so had not been considered by it. But even in that case it was held that technically 
the restoration of the 199 villages to the heirs of the Rajah in 1862 would constitute a 
grant by the Crown. ‘That is why Satyanarayana Rao, J., when calling for a finding 
in §.A.,No. 2465 of 1948 on 19th March, 1953, considered that this Privy Council 

. 
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decision did not cast any doubt on the wide proposition laid down. by the Full 
Bench in Sundaram Aiyar v. Ramachandra Alyar!. If there was a fresh grant, it would 
form the root of a new title. We may add that in Chidambaram Chettiar vi Ramaswami 
Udayar?, the learned Judges dealt exhaustively with all the rulings up to date. So 
the-weight of the rulings is certainly in favour of the lower Court's. finding that all 
the 199 villages are inam grants and “‘estates” and against Mr. Rajah Aiyar's con- 
tention, only a few stray, (and, in our opinion, wrong) rulings being to the contrary. 
It is therefore for the plaintiffs in this case (the appellants herein), if so advised, to 
“establish their case in the Supreme Court if so advised: As it is, we are bound by 
the Full Bench Ruling and the Division Bench rulings mentioned above. The 
Privy Council in Thinnappa Chettiar’s case®, did not say that the Full Bench Ruling 
was wrong. We see no use also in referring the matter to a Full Bench, even if we 
were inclined to do so, which we are not. Nor did Mr. Rajah Aiyar press for that 
course, preferring an appeal to the Supreme Court where 20 appealj on the point 
are pending. : 


The next new circumstance relied on by Mr. Rajah Aiyar was that Exhibit 
A-24 showed that six minor inams for which title deeds were granted by the Inam 
Commissioner in these 199 villages were cancelled, and the quit rents refunded, 
when the villages were granted to the heirs of the Rajah in 1862, and that this would 
show that the grant of the villages in 1862 was not an inam grant to the heirs of the 
Rajah. The argument is not convincing. It has to be noticed that the fhinor inam 
title deeds were granted after the villages were taken over by the Government in 1856 and 
before they were restored to the heirs of the Rajah in 1862. So the fact loses much 
of its significance and strength. $ 


Another alleged new fact brought to our notice by Mr. Rajah Aiyar was that 
there are remarks in some of the Judgments of this Court and in the Judgment of the 
Privy Council in Thinnappa Chetttar s case3, that the Rajahs were enjoying the lands in 
the 199 villages absolutely before 1856 and had both the warams,and that, therefore, the 
Rajahs, like any other private owners, would: be entitled to resist they attempt at 
making the villages ** estates " under the Estates Land Act simply because they were 
wrongly seized in 1856. It is true that in the case of private lands, however large 
in extent, there can be no question of Melwaram and Kudiwaram. But then Mr. Rajah 
Aiyar had to concede (as was conceded in several cases before) that in all these villages 
there are occupancy ryots ande the proceedings have been taken against them sum- 
marily in the Revenue Courts and that the appellants have conceded the occupancy 
rights to the ryots in these six villages and do not dispute their existence. This 
takes away the bottom from his arguments, as no private owner of both the warams 
will have occupancy ryots in his private lands." Such occupancy ryots are found only 
in estates under the Estates Land Act where the owner has only the Melwaram. 


The next new fact relied on was tbat in Letters Patent Appeal the order in W.P. 
No. 737 of 1952 regarding one of the villages included in the 199 villages was quashed 
on the ground that the facts found by the lower Court could not be canvassed again 
in the writ petition. But, here even the tribunal had canvassed the facts, and found 
that there were occupancy rights, and, indeed, it was not contended before them 
that there were none. The argument that it was not proved that the grant in 1862 
was of Melwaram alone will, of course, collapse on this concession. 


In the end, therefore, we are of the opinion that the lower Court's judgment 
was: correct in the light of the rulings available to the Subordinate Judge, and that 
the judgment has been strengthened by the Bench decisions in Chidambaram Chettiar 
v. Ramaswami ÜUdayar?, and Abdul Rahim v. Swaminatha*. It is unnecessary for us to 
speculate what the Supreme Court decision would be in the 20 appeals for which 
leave has been given, or in this case if these appellants get leave and take this matter 
ham CCCII ee ee CMD CMM NCC DECEM CMM LEO IM CL CO E S d C rra 
i. (1917) 32 M.LJ. 333: LL.R. 4o Mad:  LL.R. (1944) Mad. 227 (P.C.). 

389 (F.B.). . 4. (1954) 2 M.L.J. 282 : LLR, (1955) Mad, 
2: (1957) 1 M.L J. 72. . A ` 
8. (1943) 2 M.L.J. 382; L.R. 7o LA. 112 ; : i 
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also to that Court.. It cannot be said that it is sure-to, allow all these appeals. We 
feel bound by the decisions above and feel-no doubts about their correctness, and hold 
that the lower Court's decision.was right. So we confirm the lower Court's judg- 
ment and decree except as.regards costs. In the state of the law available to the lower 
Court, and with some rulings, of this Court before it holding some of the villages 
not to be “ estates ", and with two important Bench rulings, in Abdul Rahim v. Swami- 
natha!, and Chidambaram Chettiar v. Ramaswami Udayar?; not being available to it, 
we consider that the lower Court should have directed all the parties to bear their 
own costs, instead of directing the plaintiffs to pay to the defendant-Government 
Rs. 3,021 as costs. We may observe that these six villages were never the subject- 
matter of any suit or appeal before, and were never declared to bé “ estates ” specifi- 
cally. So the plaintiffs were justified in filing the suit and trying their luck, there 
was no need to impose this harsh term on the plaintiffs. Except for taking out the 
direction regArding costs, and putting in its place a direction making all the parties 
in the suit bedk their own costs, we confirm the Judgment and Decree of the lower 
Court and disthiss this appeal. In this appeal also, we direct all the parties to bear 


their own costs. : 
Lj] ` 


V.S. 0o l _ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. [SPECIAL ORIGINAL JURISDICTION. ] 
PRESENT :—-MR. JusTICE RAJAGOPALAN AND MR. JusricE BALAKRISHNA ÁYYAR. 
P, Kuttikrishnan Nair . . .. . Petitioner* 
v. 
The Income-tax Appellate Tribunal, Madras and another .. Respondents. ` 


Income-tax Act (XI of 1922, as amended by Act VII of 1939); section’ 35—Construction and scope of— 
Rectification of mistakes—Turisdiction of Appellate Tribunal—Right of assessee and of authorised representative of 
department to seek rectification—Distinction. 5 D 


Section 35 (2) of the Income-tax Act, as amended in 1939, merely states that the' Appellate 
Tribunal may rectify its mistakes “in like manner". The words “in like manner” mean no more 
in the context than “Similarly’’. Section 35 (2), therefore, has to be construed as meaning that the 
Appellate Tribunal can rectify the mistakes it has made, provided the mistakes are apparent from 
the record ; it is given power to act suo motu ; and itis bound to rectify a mistake when the existence 
of the mistakes is brought to its notice by theassessee. It may net rectify a mistake to the prejudice 
of the assessee until he has been given notice and allowed a reasonable opportunity of being heard. 


Merely because section 35 (1) gives thetassessee a right to draw the attention of the Tribunal to 
any mistake it may have made, and on the assessee drawing its attention the Tribunal is bound to take 
action, it cannot be held that the words “in like manner ’’ in sub-section (2) of section 35 are suffi- 
ciently wide to comprehend a similar application by the authorised representative of the department. 
Nor can it be held on the other hand, that, once the authorised representative of the department draws 
the attention ofthe Tribunal to a mistake it has made, the Tribunal is deprived of its jurisdiction to 
act suo motu. E : i e 


While, normally, only the persons interested in the result would draw the attention ofthe Tribunal 
to a mistake it has made, it is, in theory, open to any one to do so, Everybody therefore has gota 
“right” to draw the attention of the Tribunal to any mistake which it may have made. But the 
"Tribunal is not bound to act on any representation made to it unless the representation is that of the 
assessee. The assessee has a right, just like any one else, to draw the attention ofthe tribunal to a mistake 
itmay have made, but he has a further right to insist that the Tribunal shall examine the representation 
he has made. In this respect, the authorised representative of the department stands in the same. 
position as an outsider. He has a right to draw the attention of the Tribunal, but he cannot insist 
on the Tribunal acting on it. The Tribunal may, if it thinks fit, ignore the representation. It may, 
however, act suo motu and rectify the mistake, as it has power.to so act. It does not lose its jurisdiction 
to rectify merely because its attention was drawn to the mistake by the authorised representative 
of the department. "S E i ? : 


Sidharamappa v. Commissioner of Incom:-tax, Bombay, (1951) 21 T.T.R. 333, followed. ' 


Voora Sriramu®e Chetty v. Commissioner of Income-tax, Madras, (1939) 7 I.T.R. 263 and Amulakfarai 
Chhotalal v. Commissioner of Income-tax, (1940) 8 L.T.R. 382, tied Bae Qu x ? 








I. (1954) 2 M.L.J. 282: LL.R. (1955) Mad. 744. 2. (1957) 1M:L.J. 72. * Er ; 
* W.P. Nos, 649 and 650 of 1957, ; à 2nd April, 1958. 
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Petitions under ‘Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed with W. P. No. 650 of 1957 
on the file of the High Court, the High Court will be pleased to issue writs of cer- 
tiorari calling for the records relating to the Order of the Income-tax Appellate 
Tribunal, Madras, under section 35 of the Income-tax Act in Misc. Application, 
dated 3rd January, 1957, in so far as it relates to the Assessment years 1948-49 
and 1946-47, forming the subject-matter of I.T. A. Nos. 5942 and 5940 of 1955-56, 
respectively, and quash the said orders. . ` 


T. V. Viswanatha Iyer, T. V. Ramanathan and S. Narayanaswami, for Petitioner in 
both the petitions. 


C. S. Rama Rao Sahib, Special- Counsel, for Respondents. 
The Order of the Court was delivered by 


Balakrishna Ayyar, 7.—These are two petitions for the issue of appropriate writs 
to quash the order of the Income-tax Appellate Tribunal, Madras, dat$d grd Janvary, 
1957 and made under section 35 of the Income-tax Act. Writ Petition No. 649 
of 1957 relates to the assessment year 1948-49 and Writ Petition Nos650 of 1957 
relates to the assessment year 1946-47. i 


The material facts are these: The petitioner is a businessman ef Kozhikode 
whose name has been on the files of the Income-tax Officer, Kozhikode, since the 
assessment year 1942-43. In pursuance of a memo., dated 3rd May, 1945, issued by 
the Income-tax Officer, the petitioner appeared before him on 26th June, 1945, 
with his accounts, and he also filed his trading and profit and loss statements. The 
Officer examined the accounts in detail and ultimately dropped proceedings as he 
was then satisfied that the petitioner's income was below the taxable limit. 


. For the assessment years 1945-46, 1946-47, 1947-48 and 1948-49, the Income- 
tax Officer made assessments under section 23 (3) of the Act after investigation and 
after looking into the accounts and the statements produced by the petitioner.. The 
income assessed for these years was respectively Rs. 2,234, Rs. 2,841, Rs. 4,398 
and Rs. 6,332. Subsequently the Income-tax Officer took action under section 
34 (1) (a) of the Act for the assessment years 1944-45 to 1948-49 and issued notice 
that he proposed to reassess the income of the petitioner. The Income-tax Officer 
took action on.the basis that for the assessment year 1944-45 no return had been 
filed, and, that as regards the other years, the petitioner had failed to disclose fully 
and truly all the material particulars of his income and that as a result his income 
had escaped assessment. By orders, all of them, dated 20th February, 1957, the 
Income-tax Officer completed the re-assessment for the years 1944-45 to 1948-49 
on revised total incomes of Rs. 4,752, Rs. 9,234, Rs. 7,341, Rs. 27,986 and 
Rs. 18,332 respectively. For the assessment year 1944-45 credits to the extent of 
Rs. 3,500 which stood in the petitioner's books in favour of his mother and sister 
were. added by the Income-tax Officer as income. from undisclosed sources. By 
letters, dated 17th December, 1949, the petitioner's mother and sister explained 
the sources of those moneys. Certain documents were also produced to support 
their statements. . But the Income-tax Officer rejected the explanation and added 
the sum of Rs. 3,500 as the petitioner's income from undisclosed resources. For 
the assessment year 1945-46, the Income-tax Officer added a sum of Rs. 5,000 
being credits in favour of the petitioner's mother and sister, and a further sum 


of Rs. 2,000 alleged to be credits in favour of the petitioner in the account of Messrs.’ 


O. Appunni Nair & Sons. The explanation which the petitioner offered was 
rejected by the Income-tax Officer. Thus a total of Rs. 7,000 was added by the 
Income-tax Officer to the income of the petitioner for the year 1945-46. Similarly, 
for the assessment year 1946-47, a sum of Rs. 4,500 was added being the credits in 
favour of the petitioner's mother and sister in his accounts. Foff the assessment 
year 1947-48 credits of Rs. 22,500 in favour of the petitionr's mother and sister and a 
further sum of Rs. 1,000, credited in favour of the petitioner in the books of Messrs. 
O. Appunni Nair & Sons, were added as the petitioner's income. For the assess- 


ment year 1948-49, credits of Rs. 10,000 in favour of the petitioner's mother and sister ` 
e 
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and a sum of Rs. 2,000, credited in favour of the petitioner in the books of Messrs. 
O. Appunni Nair & Sons, were added as income from undisclosed resources. 


The petitioner appealed to the Appellate Assistant Commissioner, and he 
confirmed the orders of the Income-tax Officer so far as they related to the credits 
in favour of the petitioner's mother and sister ; but set them aside so- far as they 
related to the credits in the accounts of O. Appunni Nair & Sons. The petitioner 
then went up on second appeal to the Income-tax Appellate Tribunal. By an 
order it made in I.T.A. Nos. 5938 to 5942 of 1955-56, dated 8th November, 1956, 
the Tribunal held that the action of the Income-tax Officer under section 34 was 
valid, and that the credits in question did not represent genuine borrowings. But 
the Tribunal was also of the opinion that the department had not correctly apprecia- 
ted the situation when they added the entire credits from year to year. The 
Tribunal found that the maximum that had been brought as cash credits was 
‘Rs. 22,500 ad that this had happened in the assessment year 1947-48. It consi- 
dered that on\this basis all the credits could be explained. In this view it directed . 
that Rs. 3,500. should be added for the year 1944-45, Rs. 1,500 for 1945-46 and 
Rs. 17,500 for 1947-48 and nothing should be added for 1946-47 and 1948-49. 


The petitioner applied to the Tribunal under section 66 (1) of the Income-tax 
Act to state g case and refer certain questions to the’ Kerala High ide in respect 
of the assgssment for the years 1944-45, 1945-46 aud 1947-48. i 


On 26th November, 1956, the authorised representative of the Income-tax 
Department filed a petition under section 35 of the Act before the Tribunal pointing 
out that theorder of the Tribunal; dated 8th November, 1956; required rectification. 
In brief that application pointed out that the Tribunal had given relief to the assessee 
for the assessment years 1945-46 to 1948-49 on the ground that the maximum credit 

-in any particular year was only Rs. 22,500 but that as a matter of actual fact the 
correct figure was Rs. 46,500 and that in this view no further relief was due to ‘the 
assessee’ On that basis the authorised representative of the Income-tax Depart- 
ment prayed that the Tribunal’s orders may be recitified and the appeals for the 
years 1945-46 to 1949-49 be’ dismissed. n 


The appellant filed a. statement pointing out ‘that the order of the Tribunal 
dated 8th November, 1956, had been passed after hgaring both the petonee ‘and 
the authorised representative of the department. He added: ~- 

“ The appellant is not aware of any provision in the Income-tax Act or ‘in Appellate "Tribunal 
Rules enabling the Income-tax Officer or his authorised representative to file an -application 


concerning matters decided in the appeal after the order has been passed and communicated to the 
appellant and the . Commissioner of Income-tax ”’. 


This further position was taken in the statement ; under section 35 thie Tribunal 
can rectify its own order only if there is a mistake apparent on the record ; besides 
it can do so only either on its own motion or on application made to it bythe 
assessee. The Income-tax Department has’ no locus standi to ask for a rectification 
of any mistake in the order of the Tribunal. The application filed by the Depart- 
ment was incompetent. The petitioner, further, submitted this : since the authorised 
representative of the Income-tax Department had illegally intervened and brought 
its alleged mistake to the notice of the Tribunal, the Tribunal was thereafter 
precluded from taking any action suo motu : 


**''he authorised representative has by his own hasty and ill-advised application put it 
beyond the power of the Tribunal to rectify the mistake now.'*. 


Finally, the petitioner stated that there was no mistake apparent on thé record, 


The Tribfnal considered that in its order, dated 8th November, 1956, it had 
committed a mistake apparent on the face of record. It also took the view that 
when such a mistake had been discovered it had jurisdiction to rectify the mistake, 
by wbomsoever the mistake may have been brought to its notice. . In the result the 
‘Tribunal rectified its order in the manner that had been asked for by. the depart- 

* 
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ment.. The necessary consequential charges were also-made. "The final result of 
all this was that the appeal which the petitioner had eed to the Income-tax 
Appellate Tribunal was dismissed. 


"These writ petitions have been filed to.quash the dda of the Tribunal whereby 
it purported to rectify the mistakes it had committed in its earlier orders. 


The question for determination is whether in rectifying its earlier order in the 
circumstances that have- been set out the Tribunal acted in excess of its 
jurisdiction. 

Mr. Viswanatha Ayyar, the learned Advocate for the petitioner contended that 
though under section 35 (2) of the Income-tax Act the Tribunal can rectify a mistake 
suo motu or on the application of the assessee, it cannot do so at the instance of the 
Income-tax Department, and, that in fact the Tribunal would be deprived of its 
own power to act suo motu if its attention is drawn to an error by tfe authorised 
representative of the Income-tax Department. 


Mr. Rama Rao Sahib, the learned advocate for the Department, however, 
contended that not only has the authorised representative of the department a right 
to apply to the Tribunal pointing out any obvious mistake that may have been made 
but that when such an application is made the Tribunal is bound to act on it. 


An examination of the relevant provisions of the Act will show thateboth these 
are extreme contentions and untenable. Section 35 (1) and (2) of the Income-tax 
Act runs as follows : 

“35. (1) The Commissioner or Appellate Assistant Commissioner may, at amy time within 
four years from the date of any order passed by him in appeal or, in the case of the Commissioner, in 
revision under section 33-À and the Income-tax Officer may, at any time within four years from the 
date of any assessment order or refund order passed by him on his own motion rectify any mistake 


apparent from the record of the appeal, revision, assessment or refund as the case may be, and shall 
within the like period rectify any such mistake which has been brought to his notice by an assessee: 


Provided that no such rectification shall be made, having the effect of enhancing an assessment 
or reducing a refund unless the Commissioner, the Appellate Ássistant Commissioner or the Income- 
tax Officer, as the case may be, has given notice tothe assessee of his intention so to do and has allowed 
him a reasonable opportunity of being heard : . 


Provided further that no such réctification shall be made of any mistake in any order passed 
more than one year before the commencement of the Indian Income-tax (Amendment) Act, 1939. 


(2) The provisions of sub-section (1) apply also in like manner to the rectification of mistakes 
by the Appellate Tribunal." 


An analysis of section 35 (1) gives these results : 


(1) The officers empowered to act under that sub-section are, the Commis- 
sioner, the Appellate Assistant Commissioner and the Income-tax Officer. 


(2) The Commissioner may rectify any order passed by him in appeal or 
in revision, the Appellate Assistant Commissioner may rectify any order that he 
may have passed in appeal, and the Income-tax Officer may rectify any assessment 
order or refund order that he may have made. 


(3) They cannot rectify any order which is four years or more old. 
(4) They can act on their own motion, 
(5) The mistake rectified must be apparent from the record. 


(6) All these officers are bound to rectify any mistake when it is brought to 
their notice by the assessee. 


(7) The fitst proviso incorporates the rule that no rectification which has 
the effect of increasing the burden of the assessee shall be made ll he has been 
given notice and allowed a reasonable opportunity of being heard. The second 
proviso is not of any consequence now. 


The second sub-section of section 35 merely states that the Appellate’ Tribunal 
also, may rectify its mistakes “jn like manner". The words “fin like manner?! 


e 
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do not mean anything more in the contéxt than “similarly”. This means that 
the Tribunal can rectify mistakes it has made provided: the mistakes are apparent 
from the record. It is given power to'act suo motu. It is'bound to rectify the 
mistake when the existence of the mistake is brought.to its notice by the assessee. 
It may not rectify a mistake to the prejudice of an assessee until he has been given 
notice and allowed a reasonable opportunity of being heard. The words “in like 
manner are not in our opinion, sufficient to carry the maiter any further. 


Mr. Rama Rao Sahib contended that ‘sub-section (1) of, section 35 gives the 
assessee a right to draw the attention of the Tribunal to any "mistake it may have 
made and that when the assessee does so thé Tribunal is bound to take action, and 
that the words “ in like manner ” are sufficient to comprehend a similar application 
by the authorised representative of the "Department. : 


We areq nable to agree. The words “ in like manner’ ' appearing in sub-section 
. (2) of. SERM 35 in relation to sub-section (1) of section 35 are not sufficient to com- 

prehend the 2 Vuthorised representative of the Income-tax Department. . To bring 
about such a result a completely new set of words would be necessary, 


Similasly we can find no support in the language of the section for the conten- 
tion of Mr. Viswanatha Ayyar, that once the authorised representative of the De- 
partment draws the attention of the Tribunal to a mistake it has made it is deprived 
of its jurisdiction to act. There are just no words in the. section sufficient to pro- 
duce that result. Though normally only the persons interested in the result would 
draw the attention of the Tribunal to a mistake it has made, it is in theory open 
to anybody to do so. In that sense everybody has got a “ right” to draw the atten- 
tion of the Tribunal to any mistake it may have made. But the Tribunal is not 
bound to act on any representation. made to it unless the representation is that of 
the assessee. "The assessee has a right just like any one else to draw the attention 
of the Tribunal to a mistake it may have made but he has a further rigbt to insist 
that the Tribunal shall examine the representation he has made: In this respect 
tlie authorised representative stands in the same position as an outsider. He has 
got a right to draw the attention of the Tribunal to any mistake it might have made, 
but, the Tribunal may, if it thinks fit, ignore the representation. . 


‘ The matter is covered by authority. Section 33 of the Income-iax Act, as it 
stood before it was amended by Act VII of 1939, authorised the Commissioner of 
Income-tax of his own motion to call for the record bf a proceeding under the Act 
which has been taken by an authority subordinate to him or by himself, when 
exercising the power of an Assistant Commissioner under sub-section (4) of section 5, 
and having called for the record it empowered him subject to the provisions of the 
Act, to pass such order as he thought fit. But he could not pass an order prejudicial . 
to an assessee without hearing him or giving him a reasonable opporutnity of being 
heard. Commenting on this section in Voora Sreeramulu Chetty v. Commissioner of 
Income-tax, Madras!, the learned Chief Justice, who delivered the judgment of a 
Full Bench of this Court consisting of five Judges, observed ; 

“The section makes no mention of the right of an assesssee to move the Commissioner to take 
action, but as the Commissioner may take action of his own motion the assessee must have the right of valling, 
his attention to a prejudicial order and of asking that action be taken”, ^ ` ; 

A Bench of three Judges of the Rangoon High Court expressed. complete accord 
with these observations in Amulakharai Chhotalal v. "Commissioner of Income-fax?. ` 


The case in Sidharamappa v. Commissioner of - Income-tax, Bombay? i is even more 
directly in point. In that case.a‘contention exactly similar to that which 
Mr. Viswanatha Ayyar pressed before us was meee and q tepellad by tle Sori: 
We quote the relevant passagé :: f 
. "It is also cOntended by Mr. Kola that the power of rectification can only be exercised by the 
Tribunal on its own motion. The Tribunal cannoffexercise the power of rectification at the instance 

le (1929) 7 LT.R. 263. - -—:$ (959) 21 rLTR. 333. 
2. (1940) 8 LT.R, 382 at 402. NUN uu 
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of the Commissioner. Now when we turn to section 35 (2) the power of rectification which is con- 
ferred upon the Tribunal is the same as the power which is conferred upon the Commissioner and the 
Appellate Assistant Commissioner under section 35 (1) and that power is to rectify on its own motion 
its own mistake appearing on the face of the record. Now it is in my opinion impossible to contend 
that if a Tribunal is given a power to rectify its ownmistake on its own motion, that power excludes 
the power to ‘rectify the same mistake at the instance of a party or when the attention of the Tribunal 
is drawn‘to,its mistake by a party appearing before it. The power to rectify on. its own motion isa 
larger. power than the power to rectify on the application of a party. When a statute confers a power 
upon à Tribunal to make an- order on the application of a party, that is a limited power.’ The 
power is limited to rectification on an application: being made by a party. If an application is 
not made ' even if the Tribunal realises its own mistake or finds out its own mistake, it Has no power to 
Correct it, But when a statute'confers a power upon à Tribunal to rectify a mistake suo motu that 
power is a wider j power, ‘a larger power, and can be exercised without an application being made by 
any party. Therefore, when the Tribunal exercised this power on the application of the Commissioner 
or at the instanc of the Commissioner it is.doing. something which it can do on its own motion and 
in doing the same at the instance of the Commissioner, it is exercising a narrower power than 
the’ power. conferred upon it by, section 35 (2)." 


. We are respectfully in ‘accord ‘with this view. Mr. Swan É ions then 
raised another point. -He contended that as a matter of actual eil this case the 
Tribunal had .acted not suo motu at all, but on the application of the authorised 
representative of the Department, and that since factually this is a case where the 
application of the authorised representative of the Department has been allowed 
when. it has no locus standi at all, the order is without jurisdiction. EE 


-Wedo not consider that this is a’ proper view to take of-the order of rertification 
which the Tribunal-made. Objection was: taken before the Tribunal ihat it. had 
no jurisdiction to act, because the matter had been broght to its notice by the depart- 
ment. The Tribunal ‘considered the objection and stated that it was not thereby 
précluded from acting suo motu. The order it passed further -makes it clear that 
it was: acting not on the application of the Department but in exercise of its own 
power to rectify the mistake it had made. 


(^ Mr. "Viswanatha, “Ayyar finally stated that a copy of the order made on fe 
January, 1957, by which the Tribunal rectified its error was served on the petitioner 
only on 24th January, 1957, that by that date the period of sixty days which he had 
under section 66 (1) of the Act to ask for a reference to this Court had expired and 
that for that reason the order of the Tribunal is bad. . 


"We are unable to agree. So far as the time within which a rectification can 
be made i is concerned, it is specifically provided for in sub-section (1) of section 35 
of the Act, vizi, as four years, and that period would also apply to the action of 
the Tribunal under sub-section, (2) of section 35. 

In the result both these Writ Petitions fail and they are- dismissed with costs. 
Advocate's fee, one set. Rs. 250. ` f ] | 


P. R. N. ' oe : Petitions did 
l IN THE HIGH COURT ‘OF JUDICATURE AT MADRAS. E 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
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Kupparamal .” Petitioner*, 


Suppression of Paso Tra ffic in ‘Women and Girls Act (CIV of 1956), section 13—-Special Officers 
under, to, deal with offences under the Act—Police Officers below the rank specifted—If could investigate a 
under thé 4d— Dealing with offences" —1f. includes investigation. 


Section 13 of the Suppression of Immoral Traffic in Women and Girls Act, 1956, which came 
into.force on 1st May, 1958, provides that offences under the Act have to be dealt with by the Special 
Police Officers specified for the particular areas in that section. An investigation ofan offence , 
under the Act by any Police Officer, below the rank of the Special Officers mentioned in the 
section, will be illegal and no prosecutions can be laid on the basis of such an investigation and 
report. The expression ‘deal with offences under the Act? in section 13 cannot be interpreted to 
exclude investigation though the expression is not usedin the section. The expression .‘ dealing 
with the offence” is wider than ‘investigation’ and includes an investigation, without which there 
could be no dealing with the offence. ` Hence - the investigation of -an offence under the Act. has 
to be by the officers of the rank Specified" for tlie area and not by any Police Officer. 





g> 


* Crl. Misc. Petn. No. 834 of 1958. i23 "' gand am 1958. 


In. KUÜPPAMMAL, In. re, (Somasundatam, J.). 60$ 


It is no doubt true that there is nothing wrong in a Court taking cognizance of the offence on 
such a charge-sheet filed, but when the invalidity of the investigation is brought to its notice, at 
an early stage steps have to be taken to have the illegality cured and the defect rectified by ordering 
re-investigation according to the Jaw. : D D ; 


Petition praying that in the circumstances stated therein, the High Court will 
be pleased to quash the charges framed in C.C. No. 243 of 1958 on the file of the 
Court of the District Magistrate (J), Chingleput. : 

P. Venkatachari, for Petitioner. "s 


The Public Prosecutor (P. S. Kailasam), for the State. 
The Court made the following : 


Orver.—This is an application to quash the charge framed by the District 
Magistrate of Chingleput. Three charges have been framed against the accused ; 
namely, for offences under sections 3 (1), 4(1) and 6 (1) of the Suppression of Immoral 
Traffic in Wdmen and Girls Act, 1956. There is no dispute about the fact that the 
Police OfficerVwho, investigated into this case is an Inspector of Police. ` In fact, 
nothing has béen alleged against the Inspector of Police as such, but the poirit that 

is raised is that under the above Act the Officer who can deal with an offence under 
section 13-should be of not less than the: rank of Deputy Superintendent of: Police 
in the moffussal according to the provisions of section 13(2) (c) and inasmuch as 
this investigation has been conducted by an Inspector of Police, who is below the 
rank of a Deputy Superintendent of Police, the whole investigation becomes illegal 
and the Court should not, therefore, proceed with the trial of this case based upon 
the illegal investigation. 


Act CIV of 1956 under which the accused is sought to be prosecuted came into 
force on 1st May, 1958. Itis obvious that in the moffassal the Police were not aware 
of this Act and they were proceeding under the prior Act which was in force in this 
State. But by the time they could conclude the investigation and file a charge-sheet 
the coming into force of Act CIV of 1956 had come to their knowledge and, there- 
fore, they filed a charge-sheet for offerices under this Act. : 


Offences under the above Act have been made cognizable by section 14 of the 
Act. Under the,Proviso to that section the arrest of the accused can only be made 
by the Special Police Officer or under his direction or guidance or subject to his 
prior approval. Similarly, under section r5 it is only the Special Police Officer 
that can make a search into the premises. As to whd is a ‘ Special Police Officer? 
is mentioned in section 13 of the Act and that section says : 


“There shall be for each area to be specified by the State Government in this behalf a Special 
Police omer appointed by or on behalf of that Government for dealing with offences under this 
Actin that area’. mU : " 


By clause (2) the Special Police Officer shall not be below the rank of (2) an 
Assistant Commissioner of Police in the Presidency Towns of Madras and Calcutta‘ 
(b) a Superintendent of Police in the Presidency Town of Bombay; and (c) a Deputy 
Superintendent of Police elsewhere. The offences in this case are alleged to have 
been committed at a place outside the limits of the Original Jurisdiction of Madras; 
and, therefore, the Special Officer shall be the Deputy Superintendent of Police. 
This section says that the appointment of a.Special Police Officers for dealing with 
offences under this Act. . As stated earlier, the investigation in this case -undoubt- 
edly was conducted by an Inspector of Police about whose.impartiality nothing has 
been alleged. - But as a point of law it is contended that section 13 having provided 
that it is the Special Police Officer that should. deal.with offences and the: Special. 
Police Officer in this area. being the Deputy Superintendent of Police appointed 
for the purpose, any investigation condti¢ted” by ‘the Inspector of Police must be 
considered to be an illegal oné, and, therefore, the charge framed on the report. 
filed by the Police under the provisions of,section 251(a) of-the Code of Criminal 
Procedure is unsustainable. get i DAUE AE MC: 
^ ` The contention of the learned Public Prosecutor is. that under section 14 of the 
ES UAE D E : A a t ` E ^ M 
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* Notwithstanding anything contained in the Code of Criminal:Procedure, 1898, any offence 

ae under this Act shall be deemed; to be a  £ognidnble ofence Win me meaning rg ier 
Ge ; 

and, therefore, when once ides section 14, offences indes d "Act are ade 
cognizable, it means that any Police Officer can investigate into this offence, subject 
to the limitations contained in the Proviso and also under section 15 of the Act; 
the limitation being that the arrest shall not be made except by the Special Police 
Officer and also that the search shall not be except by the Special Officer. Barring 
these limitations, the contention of Public Prosecutor is that the powers of any Police 
Officer are still preserved and not taken away and; therefore, the Inspector of Police 
can investigate into the case and file a charge-sheet. ' It .may be.thac the materials 
obtained by the search may not be placed before the Court on account of the search 
béing. illegal : but the investigation and the filing of the charge-sheet cannot be 
rendered invalid. The further contention of the learned Public.Prosecutor is that 
the appointment of a Special Police Officer to. deal with offences does wot necessarily 
mean an investigation by the Special Police Officer. In fact, he tried to contrast 
the expression used in this section with the expression used in sectibn 5 (a) of Act 
F ‘of 1947, where it is clearly stated that the investigation shall not.be taken up- 
by any, Officer below the rank of a Deputy. Superintendent of Polite.. 


It is, true that in the Act to prevent corruption the: expression - ‘Investigation ° 
has been used and a similar expression is not used in. section 13 ‘of the present 
Áct,. But I am unable to understand the expression “‘ deal with offences”. as mean- 
ing. other than an investigation into the offence and filing a charge-sheet. The 
learned Public Prosecutor lays stress on clause (3) of section 13 and contends that 
* dealing with offences? means what is contained in section 3 (b), i.e., associating a 
non-official body with the Special Police Officer which is not normally allowed or 
permitted únder thé ordinary investigation and it is for that purpose alone that sec- 
tion '13 hgs been introduced ; and that section 13 read with sections 14 and 15 does 
not prohibit an: investigation ‘by an ordinary Police Officer. I am/afraid I cannot 
agree with this contention. Section 13 no doubt enables a Special Police Officer to 
associate a non-official body for the purpose of dealing with’ offences under this Act. 
But when thesection says that a particular Police Officer alone shall deal with offences 
under this Act, it seems to me that it means that such particular. officer alone shall 
investigate into the offence. "There can be no ‘ dealing with offences’ without an 
investigation into the matter. : Dealing with offences? is wider than ' investi- 
gation”: and an investigation’ therefore is included in the expression ‘ dealing with 
offences ? and the offence must, therefore, be investigated only by one of the officers 
mentioned in the section and in this case it must be investigated by the Special 
Officer, namely, the Deputy ‘Superintendent of Police. authorised for. that area to 
investigate. If this interpretation is to be given then the question is what happens 
to the offence which has been taken cognizance of by the Magistrate. 


. A Magistrate can take cognizance in any of the ways mentioned in section 190 
of the Code of Criminal Procedure. . There is no doubt, as pointed out by the 
Supreme Court that nothing is illegal in the Magistrate taking cognizance of the 
offence when it is brought to his notice either by police report.or by complaint or 
in some other manner as.mentioned:in section 190(1) (c). ‘This police charge-sheet 
though illegal on account of section 13 of the Act cannot be-worse than an ordinary 
complaint but then as pointed out by their Lordships of the ESSERI Court i in H. Ne 
Rishbud v. State of Delhi. 

“It does not follow, however, that the invalidity of the investigation is to be-completely ignored by the Court 
during trial. When the breach of such a mandatory provision is brought to the knowledge of the 
Court at a sufficiently early stage, the Court, while not declining cognizance, will have to, take 
the necessary steps to get the illegality cured and the defect rectified, by ordering such re-investigation 
as the circumstances of an ‘individual case may ‘call for. (Italizising i. is mine.). 


The illegality has, „been brought to the notice of the Court. during the trial aud 
the Court, while not declining to take ene will have to take the ;hepessary 
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steps to have the illégality cured:and the defect rectified. The only manner in which 
such illegality could be cured and the defect rectified is by quashing this charge- 
sheet and the charge filed in this case and leave it open to the proper. authority.to 
re-investigate the.case and file a charge-sheet. I make-it:clear that notwithstanding 
"this quashing the charge-sheet arid the charge, it is still open for the Special Police 
-Officer within the;meaning of section 13 of the Act to investigate into:the case again 
and file a fresh charge-sheet and if such a fresh charge-sheet is filed, the Court will 
then proceed to dispose of it.according to law. , The charge-sheet and the charge 


‘ate; therefore, quashed. 


D 


- If the Court takes cognizance of the’ offence on the filing of-a fresh. charge- 
sheet by the Special Police Officer, the plea of autrefois acquit will not be available 
to the accused as I am not acquitting the accused in this:case. . | dnos 


to RM Noc mE ———— > - Gharge-sheet and charge quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

soos rovs PRESENT :—MR. Justice BALAKRISHNA. ÁYYAR, l "TN 

Salem-Dharrhapuri Union Motor Sérviee by Managing- Director eee i 


~ P. Appavoo . i ~: Petitioner* 
E ; e BAL X id axe £^ » za sx ronal 
Presiding Officer, ‘Labour Court, Coimbatore ‘and another | .. Respondents. ; 


Industrial Disputes Act (XI y of 1947)—Employee Sound guilty of misconduct—Dismissal by the Manage- 
.mént—Interference by the Labour Court with the discretion of the Management regarding ‘punishment—Scope of. . 
. | Once it is established that an employee has been guilty of misconduct the discretion as to what 
"punishment should be imposed upon him is with the Management and the Labour Court has no 
power to interfere with that discretion except in cases where there is lack ofgood faith, or victimisa- 
tion or unfair labour practice, where there has been a violation of principles of natural justice, or 
where the finding of the Management is baseless or perverse. : . 
*. The Labour Court has no jurisdiction‘ to substitute its own judgment of what was the"proper 
punishment for the judgment-of the Management and the -Labour Courtisnota Court of appeal ` 
,. Messrs. Indian Iron and Steel Co. v. Their’ Workmen, 1958 S.C.]. 285; A.L.R. 1958 S.C. 120 : B 
.M.L.J. (Crl) 266, followed. — s a ae z 7959 9.G. 130 : 195 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit fled therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records.in I.D. No. 36. of 
1957, dared 8th October, 1957, on the file of the Labour Court, Coimbatore and 
quash the said order. f i: 


+ 
a^ 


P. V. Raman, for Petitioner. Us Mo qu 
. . G. Ramanujam for Additional Government Pleader (K.-Veeraswami) for "ist 
Respondent. , . . Dx ; S 


A. Ramachandran for Messrs. Row and Reddy, for 2nd. Respondent. ` E 


The Court madé the following ; 


ORrDER.—The petitioner is the management of the Salem-Dharmapuri Union 
{Motor Service (Private) Limited, Salem. The 2nd respondent was a conductor inthe 
‘employ of the petitioner. On gist January, 1953, the management issued a circular 

to all their conductors directing that, when a bus stopped at a point and fresh pas- 
.sengers got in, tickets should be issued then and there and that it was only after 
tickets had been issued to all, the conductor should instruct the driver to proceed 
‘further. The 2nd respondent was aware of this circular. On 17th October, 1 956, the 
Managing Director of the petitioner company made a surprise check of the bus cf 
which the 2nd xspondent was the conductor at a point 14:or 2 furlongs away from 
«à place called. Uthanampalli, which was the previous stop of the bus. He then 
* W.P. No. 990 of 1957. UO CQ aga, 8th April; 1958. 
PERICULI M P ILE NE , 418th: Chaitra, 1880 Saka). 
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found that there were five passengers in the bus to whom tickets had. not ‘been 
issued. The management apparently took the view that tickets had not been issued 
in order that the price of the tickets might be misappropriated. The management 
‘held an enquiry and dismissed the 2nd respondent from the service of the company. 
On this a labour dispute was raised and on'14th June, 1957, the Government of 
Madras referred the following question to the:Labour Court at Coimbatore for 
.decision : n hem 4 i MEC : 

'* Whether the dismissal of the worker, M.'P. Arumugham, from 16th November, 1956, is 
justified and to what relief he is entitled." NW Ae EE 
‘The Labour Court found that tickets had not: been issued to five: passengers. 
It also found that the place, where.the bus was'stopped by the Managing Director, 
was not more than 13.or 2 furlongs away from the.previous stop. It further found : 


“ there’ was absolutely no'justification for the management to imagine t¥at the conductor 
"had an idea to misappropriate and cause wrongful loss to the management." . ; ` 


. 
hs n ee 


It went on to observe: j Do 
“Now, with regard to the other point that he has violated the rule by moving the bus before the 
issue of tickets, there is no doubt that the conductor is in the wrong." . RNC RE ORE 


The.-Labour Court also ‘observed “ that the bus had to be moved to allow:other 
traffic". It also took into account the fact that the conductor started*to issue tickets 
when the bus was stopped by the Managing Director. Taking all these. circums- 


* 


- ten foaQ.0 


tances into account the Labour Court passed the following order : 


` “The management under such circumstances, is not justified in dismissing him from: the service. 
The conductor should not go without any puniskment for the violation of the rule which seems to be 
:more observed in the breach as I ‘already póinted out. The conductor also has admitted that he is 
‘in the wrong. Under such circumstances, the fact that'he has been out of work for all this périod an 
- without wages is sufficient punishment. He should be reinstated but without back wages.” g 


Before the-Labour Court the and respondent attempted -to justify his conduct 
by pointing out that the order, which the management had issued, was being 
honoured more in the breach than. in its observance. No argument is required 
to show that this is not a valid line of defence;atall. There is.no prescriptive right 
‘to violate a rule. ` If arguments of this kind are countenanced,*it will be. possible 
for a person belonging to a class which used to be described as a criminal tribe, to 
-say that cattle-lifting had, been the occupation of his ancestors, that he had been 
merely following the'same avocation and that therefore he cannot be punished. 
I am giving this extreme illustration to show that arguments of this kind can be 
-pressed.too far. . Pete eu XO ad ' l MA i 


The Labour Court was apparently inclined to accept the explanation that the 
bus had to be moved away in order not to incommode other traffic on the road. 
I am unable to see-any justification for this.observation. Ifthe point in-Uthanam- 
palli at which this bus had stopped was such as to cause inconvenience or/obstruction 
to the other traffic, it would have been sufficient to move the bus a few yards away. 
There would have been no necessity to take the bus more than a furlong off. I 
would next observe that, if the management took the-view that the 2nd.respondent 
had not issued tickets for five passengers in order to misappropriate the price-of the 
"tickets, it would not be an unreasonable conclusion, Mr. Raman, the learned couns¢] 
for the petitioner, said thaionce it is established that an employee has been guilty 
of misconduct, the discretion as to what punishment should. be imposed upon.him 
às with the management, and that the Labour, Court has no power to interfere:with 
‘that discretion. In support of that. contention, he referred to- the decision in Messrs. 
Indian Iron and Steel, Co. v. Their Workmen!. On page 138. their, Lordships 
Observed : ` ANGE CDL ME pos. i à i i 
___ _ “Undoubtedly, the management ofa concern-has- power to direct its own int€rnal administration 
and discipline; but the power 1s not unlimited and 'when:a dispute arisese, Industrial Tribunals have 
been given the power to sce whether the termination of service of a workman is justified and to give 
appropriate relief." In cases of dismissal on misconduct, the Tribunal does not, however, act as a - 
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Court of appeal and substitute its own judgment for that of the managenient. It-willinterfere (i) 
when there is a want of good faith, (ii) when there is victimisation or unfair labour practice, (iii) when 
the management has been guilty of a basic error or violation of a principle- of natural justice, and 
(iv) when on the materials, the-finding is completely baseless or perverse. : 2" ^ 


.. It is impossible to say in the present case that there was want of good faith on 
the part of the management, or that there had been victiraisation or unfair labour 
practice. It has not been alleged that there has been a violation of any principle 
of natural justice ; nor can it be said that on the materials the finding of the manage-- 
ment.is baseless or perverse. This decision of the Supreme Court occupies the- 
ficld and I must follow it. 


Mr. Ramachandran, the learned counsel for the 2nd respondent, contended 
that merely because an employee violated a rule framed by the management he 
cannot be digmissed. Before the management can do that, said Mr. Ramachandran, 
the rule itself must specify and give warning that such a penalty was liable to be 
inflicted. In other words Mr. Ramachandran would bave it that whenever a 
management frames a rule it must specify in it what the penalty attached for the 
violation of the rule would be, and that unless tne rule specifically states that its 
contravention would entail dismissal a worker cannot be dismissed. No authority 
for such a view has been shown to me, and I do not think any exists in this country. 


. 

Mr. Raman, the learned counsel for the petitioner, next stated that there is 
absolutely no evidence to justify the statement, which the Labour Court made iri 
its order, that the 2nd respondent had been out of work for all this: period. It is 
unnecessary for me to go into this matter, because I am clear in my mind that the 
labour Court has no jurisdiction to substitute its own judgment of what was the 
proper punishment for the judgment of the management. The Labour Court is 
not a Court of appeal. : oot ` 


In the result this petition is allowed and the order of the Labour Court quasbed: 
No orders as to costs. Ws : i - b. : 


V.S. ] aca Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. Justice RAJAGOPALAN. 


K. P. Subbiah ` .. Pelitioner* 
^g». s À ; l 

State of Madras, by ‘Secretary, Industries, Labour and Co- 
-operation and others ` ; .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 10 (1) (c)—Scope of reference by Government under—Admi- 
nistrative only—Writ under Article 226 of the Constitution —Whether and when can issue. 


A reference under section.10 (1) (c) of the Industrial Disputes Act for adjudication of an Indus- 
trial dispute being administrative in scope is outside the purview of correction by the issue of a writ 


of certiorari. 


‘ 


A writ of prohibition cannot also issue at this stage, because the Industrial Tribunal has-juris- 
diction to take up the enquiry and it is for the Tribunal in the first instance to decide as a jurisdictional 
issue whether there was an industrial dispute at all. It may be, ih deciding this question, necessary: 
to decide whether the workers in the case are really ‘ workmen’ as defined in the Act. 


: Petition under Article.226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue.a writof Prohibition, prohibiting the Industrial Disputes Tribunal, Madras, 
from proceedifig with I.D. No..16 of 1957 on its file. 


` - R. Gofalaswami Ayyangar, for Petitioner. 





7 *Writ;Petition: Nó. 287-0f 1957. . 15th April, 1957. 
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' The ‘Court made the following 


Orver.—The petitioner applies under Article 226 of the Constitution for the 
issue of a writ of Prohibition to restrain the Industrial Tribunal, Madras, from pró- 
ceeding with the adjudication of the industrial dispute registered as I.D. No. 16 
of 1957 on its file. The industrial dispute was taken on file by the Industrial Tri- 
bunal on a reference under section 1o (1) (c) of the Industrial Disputes Act, 1947. 
"That reference being administrative in its scope, is outside the purview of correction 
by the issue of a writ of certiorari. Since an industrial dispute has been referred and 
the Industrial Tribunal has jurisdiction to take up the enquiry, there can be no 
writ of prohibition issued at this stage. It is for the Industrial Tribunal to decide, 
in the first instance, whether there was an industrial dispute at all. In deciding 
that question, it may be necessary to decide whether the plea of the petitioner is 
well founded that the workers are not really ‘‘ workmen ” as defined by the Indus- 
trial Disputes Act, 1947. This may be viewed as a jurisdictional issu€ ; but is still 
for the Industrial Tribunal to decide that question in the first instance. 


The petition is dismissed. 
V.S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :i—Mn. P. V. RAJAMANNAR, Chief Justice AND Mr. JusgicE 
GANAPATIA PILLAI, í 





Syed Noor Saheb and another l 20 Appellants” 
F v. . 
S. A. Mohammad Ghouse 2. ws -. Respondent. 


Civil Procedure Code (V of 1908), section 47 and Order 34, rules 14 and 15—Suit in ejectment. — 
Compromise decree for a specified amount pee defendant to plaintiff with a charge on the property and liberty 
t executé—Plaintiff if can file a fresh suit to enforce the charge without executing the prior decree. 

A suit for ejectment from a land filed by the plaintiff against the defendant was settled providing 
inter alia that the defendant should pay the plaintiff a certain sum of money as the value of the pro- 
pérty, which sum was made a charge on the superstructure on the suit land and in default of payment 
the plaintiff was given liberty to execute the decree and bring the charged ptoperty to sale. The 
defendant did not pay the amount and the plaintiff without executing the decree within the period 
of limitation allowed it to lapse and filed a fresh suit to recover the amount stipulated under the com- 
promise and prayed for a sale of the charged property. 

Held, that such a suit will be barred under section 47 of the Code of Civil Procedure as the matter 
relates to execution of a decree and has to be decided only in execution and the provisions of Order 
34, rule 14 or 15 can have no application to such cases. It is not correct to assume that a person 
may have both the remedies of execution and separate suit. Order 34, rule 14 itself expressly 
provides that it is applicable only in cases where a mortgage or charge exists prior to'the suit and not 
to one created by the decree itself or one created by act of parties subsequent to the decree. 

Official Receiver, Tanjore v. Nagaratna Mudaliar, (1925) 49 M.L.J. 643 ; Ambalal Bapubhai v. Nara~ 
yan Tatyaba, (1918) LL.R. 43 Bom. 631 ; Raghunandan v. Wajid Ali, A.LR. 1939 Pat. 439, referred. 

Where a charge is created only under a decree in a suit which has no relation to any prior charge, 
the provisions of Order 34, rule 14, can have no application. 


Appeal under clause 15 of the Letters Patent from the Judgment and decree 
of Mr. Justice Somasundaram, dated 21st April, 1954 and passed in C.C.C.A. 
No..23 of 1951 (O.S. No. 1382 of 1949, City. Civil Court, Madras)... 

M.A. Srinivasan and Syed- Muhammad, for Appellants. 

S. A. K. Shah, for Respondent. 

The Judgment of the Court was delivered by 


Rajamannar, C.F7.—The only question in this appeal against the judgment of 
Somasundaram, J., in C.C. C.A. No. 23 of 1951 is whether the suit out of which 
this appeal arises, that is O.S. No. 1382 of 1949, is not maintainable because of the 
provisions of section 47 of the Code of Ciyil Procedure. The facts are not in dispute 
and may be briefly stated. The plaintiff-respondent, is the owner of a plot of land 
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in Muktharunnisa Begam Street; Triplicane, Madras. Defendants 1 and: 2, the 
appellants before us, own and possess the superstructure on thesaid land of which they 
are the tenants holding, under the plaintiffs. The plaintiff filed a suit, O.S: No. 1561 
of 1941 in the City Civil Court to eject the defendants-appellants on payment by 
him of such sum as the.Court may fix for the value of the superstructüre after deduc- ' 
ting therefrom Rs. 81-8-o being the rent and damages for use and occupation of the 
said land and future damages. In the alternative, if the defendants applied for leave 
to buy the said land he prayed for directions to defendanis to pay into Court within 
‘such time such sum as the Court may fix for the value of the said land with interest 
thereon at 9 per cent. per annum from the date of decree till date of payment together 
with a sum of Rs. 81-8-o being the rent and damages for use and occupation of the 
said land and future damages.. This suit was eventually conclüded.by a com- 
promise decree the terms of which are as follows: — 

* (1) TI the value of the suit land measuring 1479 Sq. Ft. is.fixed at Rs..1 5479-0-0 (Rupees 
one thousand four hundred and seventy-nine only) at Rs. 2,400 per ground. PONES di 1 


* . " g 


(2) that credit shall be given for Rs. 370 (Rupees three hundred and seventy only) paid by 
the defendants 1 and 2 to the plaintiff (the receiptwhereof the plaintiff has acknowledged in the said 
deed of comprpmise). i ' estat LN A 

(3) that the defendants 1 and 2 shall pay the plaintiff in four equal instalments of three months 
each (a) the balance of Rs. 1,109-0-0 (Rupees one thousand and one hundred and.nine only)! with 
interest thereon €t nine per cent, per annum from this day till date of payment, as and for the price 
of land set opt in the schedule hereunder, sr i VIENT ae 


(b) a sum of Rs, 81-8-o (Rupees eighty-one and annas eight only) being the past mesne profits 
up to 29th November, 1941 (date of plaint) MC E ua ee 
(c) future mesne profits at Re. 1-3-0 (Rupee one and annas three only) a month from the 
said date cf plaint till this day, and s er eres 
. (d) à sum of Rs. 39-2-0 (Rupees thirty-nine and annas two).only as and for his costs of this 
suit as taxed and noted below. __ ; i : mS ovas cvv od 


i eda 


(4) That the payment of the said sums shall be a first charge upon the said land and the second 
charge upcn the house set out hereunder, and that in default of payment as aforeasaid, the plaintiff 
shall be entitled to file sale papers and bring the said properties to sale and the net proceeds shall 
be applied towards the payment of the said sums together with further costs, in execution of the decree 
herein, and that-the said plaintiff shall at his option be entitled to elect, to‘give up the said ‘charge, 
and in default of payment of the said sums as aforesaid to take steps- to value the sdid!supérstructure 
set: out. hereunder.. et a S MEE 


` (5) That upon payment of the said sums in full theplaintiff shall execute and register a deed of 
conveyance in respect of the said land'in-favour of the:defendants 1 and 2 at the latter’s-cost.™. «> 
This decree was passed on the.2nd October, 1941: Admittedly defendants 1 and 2 
did not pay the amounts as directed by the decree clause (3).. The plaintiff instead 
of resorting to the course indicated in clause (4) of the decree filed a suit in 1949, O.S. 
No. 1382 of 1949, for the recovery of.a sum of Rs. 2,034-7-3:with interest at 9 per 
cent. per annum form the date of plainttill date of decree. He also prayed that in 
default of payment the land and the superstructure may be sold and after payment 
out of the costs of suit .and sale, the plaintiff may be paid the balance due to him 
for principal and interest. In paragraph 10 of the plaint the plaintiff stated that at 
the request of defendants 1 and 2 the plaintiff neither exercised his option to give up 
the said charge nor executed the said decree and therefore he was entitled to enforce 
the said charge on the properties against the defendants in the suit. “It may-be inci- 
dentally mentioned that he did not even offer to execute a conveyance of the land in 
favour of the defendants on payment of the sum decreed.. ` The defendants inter alia 
pleaded that the plaintiff had misconceived his remedy inasmuch as he .ought to have 
executed the compromise decree obtained: by him in the prior suit. "The defendants 
- further submitted that-as the plaintiff had failed to exécute the decree’ within the 
period allowed by the Law of Limitation, he had lost his remedy under the said 
decree and he could not now try to enforce the terms of the decree by a separate suit. 
They denied that they ever requested the plaintiff not to execute the decree. One of 
the issues framed was whether the suit was not maintainable for the reasons set out in 
he written statement. On that issue the learned City Civil Judge held that as the 
decree expressly gave the right. to.the plaintiff to execute it and’ bring the property :to 
sale without filing a suit, such a right should have been enforced ‘only by éxecution 

e 


^ 
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and not by a separate suit in accordarice with the provisions of'section 47 of the, Code 
of Civil Procedure. The plaintiff sought. to, rely on Order 34, rules 14 and 15 
of the Code of Civil Procedure, but the learned. Judge held that the said provisions 
were not applicable as the prior suit'was not a suit to enforce a charge antecedent to 
that suit. He also overruled the objection that the prior decree only declared.a 
charge in favour of the plaintiff and the plaintiff had therefore to file a suit to enforce 
that charge. On this finding the suit was liable to be and was dismissed. It is 
not necessary to refer to the findings of the learned Judge on the other issues. The 


‘plaintiff filed an appeal to this Court against the dismissal of his suit, C.C. C.. Appeal 


23 of 1951. Somasundaram, J., who heard the appeal allowed it and directed the 
passing of a preliminary decree according to the provisions of Order 34, Civil Pro- 
cedure Code. "The appeal now before us is from this decision of Somasundaram, J. 


The ground on which the learned Judge held that the suit wasgnaintainable 


‘was that Order 34, rule 14, read with rule 15 of the Code of Civil Procedure, 
: applied to the case and the proper procedure for the plaintiff was to file a suit to 


enforce the charge and not to bring the properties to sale in execution. The learned 
Judge after quoting the provisions observed that the compromise decsee gave che 
plaintiff a claim for the amount mentioned in the decree and charge was created 
under the decree and therefore- this was a claim arising under the charge and the 
provisions of rule 15 read with rule 14 of Order 34, applied. With*great respect 
to tbe learned Judge we tbink that he did not pay adequate attention to*the express 


‘provision of Order 34, rule 14: ` Without any authority it can be held that Order 


34, rule 14 of the Code of Civil Procedure can have no application. whatever 


tó the facts of the present case. ' Assuming that rule 14 will apply to, charges also 


because of rule 15, the result which follows is that where a charge-holder' has obtai- 
‘ned a decree for the payment of money in satisfaction of a decree arising under the 
charge he shall not be entitled to bring the charged property to sale otherwise than 
‘by instituting a suit for sale in enforcement of the charge. Now in this Case it is 
obvious that the plaintiff did not obtain a decree for payment of money in satisfac- 
tion of a claim arising under the charge. It was conceded by learned counsel on 
behalf of the respondent that the charge was created only under the decree. The 
prior suit filed by the plaintiff was certainly not a suit for the payment of money in 
satisfaction of a claim arising under any charge. It appears clear to us that neither 
the language of nor the principle ‘underlying ‘ Order 34, rule 14, bas any appli- 
cation to the present case. It is well-established that before Order 34, rule 14, 
of the Code of Civil Procedure can be applied there should be a mortgage or a charge 
existing prior to the suit and not one created by the decree itself or one created by 
the act of parties subsequent to the decree : vide Official Receiver, Tanjore v. Nagaratna 
Mudaliar!. In Ambalal Bapubhai v. Narayan Tatyaba*,. a. decree for money directed 
the defendant to pay:a sum of money to the plaintiffs and further declared a first 
charge and a lien on certain immovable properties of the defendant. In execution 
of the decree the plaintiffs applied to sell'the property charged. It was held that 
the plaintiffs had the right to..bring-the property charged to sale in execution 
proceedings ; and that rio separate suit for the sale of the property was necessary. 
Shah, J., who delivered the judgment which prevailed on a difference of opinion 
between two other learned Judges’ observed : i ? 


“ The words * where a mortgagee has obtained a decree for the payment of money in satisfaction 
of a claim arising under the mortgage’ mean that the decree should relate to the payment of money 
in satisfaction of a claim arising under the mortgage, i.e, a mortgage independent of the decree. 
It.can have no application where thé charge or the mortgage is created by the decree and where the 


direction as to payment of money is in no, sense in respect of a claim arising under the charge or the . 


mortgage. In the present case there was ne charge or mortgage prior to the ‘ decree, and the claim 
in the suit did not arise under any charge but was an ordinary money claim; The payment of money 
in respect of the claim is secured by creating a charge:; but the obligation to exists apart from 
the charge and is enforceable- . Thus rule 14 dges not apply and no separate suit for the sale of the 
property is necessary as provided by that rule’. "Vide A.C. Dastoor.v. H. A. Kandawalla?." 
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The decision of a Division Bench of the -Patna High Court in Raghu- ` 
nandan v. Wajid Alit, is directly in point. In that case a money dec- 
ree in terms of a compromise was obtained by the plaintiff against the 
defendant and the decree further declared that certain property belonging to the 
defendant should be hypothecated to secure payment under the decree and in default 
of payment plaintiff would be entitled to sell the property. It was held that the 
plaintiff had the right to bring.the property charged to sale in execution proceedings 
and no separate moriage suit for the sale of the property was necessary. ‘The learned 
Judges followed thé ruling in Ambalal Bapubhai v. Narayan’ Tatyaba?, All these deci- 
sions amply support what to us appears, to be quite clear from the language of 
Order 34, rule 14, itself. Where a charge is created by a decree in a suit which has 
no relation to a charge and indeed could not have because there was no charge prior 
to the decree in that case, Order 34, rule 14, cannot have any application. The 
learned Jude in more than one place has missed the essential condition which is 
necessary before Order 34, rule 14, could apply. The learned Judge relied , 
upon certain decisions which really do not support his conclusion. In Ram Raghubir 
Lal v. United Refineries (Burma) Limited?, it was held that'a decree to enforce by sale 
a vendor's lien should be in the form of a preliminary decree for sale. Obviously so 
because the vendor’s lien which is in the nature of a charge existed prior to the insti- 
tution of the guit. The case in Posti Mal v. Radhakrishnan Lalchand*, is not relevant 
because in, that case the compromise decree merely declared the right of the decree- 
holder to a charge and did not provide for the manner in which the charge could be 
enforced. The ruling in Ramanand v. Jai Ram, was cited to the learned Judge but 
he sought to distinguish it, With great respect to the learned Judge, it appears to us 
that on principle the decision cannot be distinguished in the way in which the learned 
Judge has sought to ‘distinguish it. In this opinion the compromise decree by giv- 
ing a charge on the property gives rise to a fresh cause of action different from that on 
which the plaintiff filed the suit. The learned Judgé apparently thinks that section 
. 47 of the Code of Civil Procedure Code will not be a bar because though the coms 
‘promise decree may give the plaintiff a right to execute the decree and obtain the 
relicf sought by him, the right of suit isnot taken away. The learnéd Judge eyi- 
dently overlooked the fact that if the matter relates to the execution, discharge and 
satisfaction of a decree, such’a matter shall be^ décided in execution and not ina 


separate suit. It isnot correct to assumé that a Perey may have both the remedies 
of execution ‘and separate suit. 


There can be no doubt that what the plaintiff is now secking to do is to file. a 
suit for a relief which he should have obtained in execution but the right to which 


he has lost by his own inaction by apie eR time. He cannot certainly be; permuted 
to do so. 


© ~We are clearly of opinion that the decision of Somanda, J. carinot be 
‘sustained. The appeal is therefore allowed with” costs: and the decree of the trial 
Judge dismissing the suit Festpred. 


SRM. MINOS EE A [ep ANM Appeal ‘allowed. 


A 


` à 4 : EE + vo. ex te . a ri ^ 
ae UNES REDUCE = E oa 
n ALR. 29 Pat: 439. EE 4. ` (1532) ILR. P» All. 63. 
2. (1918) ILR. 43 Bom. 6 n 5. (1920) LLR 43. All. 170. = 
3. Toss) LLR. rr Ran. : 


66 . PHB MADRAS LÀw JOURNAL REPORTE < us O Eus 
eet aN THE HIGH .COURT OF JUDICATURE AT. MADRAS. - uiu 
E -~ PRESENT ;—Mm. Justice SOMASUNDARAM. ` MA TE wi 
A. e RAR Naicker  .. ; , ~ Pititioner* 
v. : i 
A. Doraiswamy Naicker and others ^ c x onin 


; Madras Hindu Religious and Charitable Endowments Act (XIX ‘of 1951); section 87—Application by: 
trustees appointed by the Area Committee for order directing delivery of ter ple to- thém— Production of MH 
in prescribed form not necessary. F 

Section 87 of the Madras Hindu Religious and Charitable Endowments Act does not require 
the production of a certificate in the prescribed form in a.case where the trustees newly appointed 
by the Area Committee seek only possession of the religious institution (temple in the instant case) 
and not its properties. It is enough in such a case if the trustees produce before the Magistrate the 
order appointing them as'trustees and the application is made by the trustees. 


Petition praying that in the circumstances ‘stated therein the High Court will 
' be pleased to quash the proceedings of the District Magistrate (J.), Chingleput, in 


Crl. M.P. No. 54 of. 1958, dated 26th April, 1958. . : 
T. M. Ghinnayya-Pillai, for Petitioner. - f * i 
TE Raghavan, for Respondents 1 to 5. E "m T E^ 
p ‘The. Public’ Prosecutor. (P. S. Kailasam) on | behalf of ihe State.. S P 1 


2: The Court made the- following 


7- OxZpER.— his is a petition against the issue of summons on the petitioner to 
dior caüse why he should not be directed to deliver possession of the temples by 
force. , The respondents are.trustees appointed by the Area Committee. It is 
clear from the summons that what the trustees seck to get possession of is only of thé 
temples and not of the property belonging to the temples. This petition has been 
presented for .quashing the proceedings on the ground that the trustees have nat 
produced a certificaté in the prescribed form stating that the property in question 
belongs to the religious institution. Mr. Raghavan appearing for the respondents, 
trustees, has raised a point of law, and that is that under section 87 of the Hindu 
Religious and Charitable Endowments Act a certificate by the Commissioner or‘the 
Deputy Commissioner in the prescribed form is required only when the application i is 
for the possession : of properties belonging’ to the temple. But if the application is 
only for possession of the religious institution it is enough if the trustees produce be- 
fore the Magistrate the order of appoiritment and the application is made by the trus- 
tees' so. appointed. . In short when the trustees appointed by the Area Committee 
claim possession of the institution they need not produce the certificate which they 
should in cases where they seek to claim possession of the properties belonging to the 
temple. The contention is based upon the wording of section 87 of the Hindu Reli- 
gious and Charitable, Endowments Acts. Section 87 of.the Act runs as follows; 
Re Where a person has been appointed— s 
0. as trustee or executive officer of a religious institution, or 


E 


' (9) to discharge the functions of a trustee of a re'igious institution in accordance with the 
provisions of this Act, or 


c)in any scheme framed by the Board before the commencement of this Act, and such 
personis resisted in, or prevented from, obtaining possession of the religious institution or 
of the records, accounts and properties thereof, by a trustee, office-holder or servant of the religious 
institution who has been dismissed or suspended from his office or is otherwise not entitled to be.in 
possession or by any person claiming or deriving title from such trustee, office-holder or servant, 
not being a person claiming in good faith to be in-possession on his own account or on account of 
some person not being such trustee, office-holder or servant, any Presidency Magistrate or any Magis- 
trate of the first Class in whose jurisdiction such institution or property is situated shall, on applica- 
tion by the person so appointed, and on the production of the order of appointment, and where the 
application 1s for possession of property, of a certificate by the Commissioner in t@e prescribed form 
setting forth that the property in question belotigs to the religious institution, direct delivery to the 
person appointed as aforesaid of the possession of such religious institution, or the records, accounts 
and properties s thereof, as the case may be ; ; 
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Provided, however, that before issuing any vidi: certificate in respect of'any property, the 
Commissioner shall give notice to the trustee, office-holder or servant of the religious institution, 
as the case may be, of his intention to issue the cer rtificate and consider the SERERE ifany, of such 
trustee, office-holder or servant ; : 4 i * 


Provided also that for the purpose of preceding ae this section, the cci licis aforesaid 
shall be conclusive evidence that the properties to which it relates belong to the religious institution : 
S, - . 


The very wording of the section 


“any Presidency Magistrate or any. Magistrate of the first class in whose jurisdiction such 
institution or property is situated shall, on application of the person ‘so appointed, and on the 
production of the order of appointment, and where the application isfor the possession of property, 
of a certificate by the Commissioner in the prescribed form setting forth that the property in 
question belongs to the religious institution, direct delivery of the property "' 


makes a distinction between asking for delivery of the mere institution and asking for 
‘possession of property. On the wording of this section the contention of the learned 
counsel for the respondents is well-justified and the learned counsel for the petitioner 
who took time to consider now fairly concedes that this is the correct position in law, 
namely, that the section does not require the production of a certificate in a` case 
where the trustees newly appointed seek only possession of the institution and this 
application keing only for possession of the institution, a certificate is not necessary 
and the Magistrate is fully justified in refusing to. accede to the contention of the 
petitioner. "This petition is therefore dismissed. 


“KS. i ——— - "is Petition dismissed. 


IN THÉ HIGH CÓURT OF JUDICATURE AT MADRAS. 
‘ PRESENT :—Mnm. Justice RAMACHANDRA: Iver. 


V. Gopal Stores by Proprietor, V. Sopal _.+ Petitioner* , 
a. F ^ 
A. Arunachala Naicker a " e Respondent. 


2d Madras Buildings (Lease and Rent ‘Control Act Qu V of 1949), section (2) (ii) (b)—Eviction on the 
ground of using the denfised premises for a di ferent purpose—Premises let for vending betel leaves—Crackers - 
sold during Deepavali season—If amounts to a different user. 


* Wherein a premises let for the business of-selling betel leayes a small portion was-used for 
selling-crackers during a particular season like Deepavali in addition to the main business, it will not 
amount to using the premises for a different purpose as contemplated under section 7 (2) (ii) (b) of 
the Madras Buildings (Lease and Rent Control) Act. So long as the purposes of the original tenancy 
is not changed by the user and there is no question of abandoning the old business and starting a 
new business, the mere fact ofdoing side: ‘business, during particular season, cannot be construed as 
putting the premises to a different use, 

Petition under section 12-B of Madras Buildings (Lease and Rent) Control 
Act (XXV of 1949) praying the High Cout to revise the Order of the Court of 
Small Causes at Madras, dated 18th July, 1956 and made in H.R.A. No. 123 of 1956 
(E: R.C. No. 3903 of 1955, Court of the House Rent Controller at Madras.) 


R. Kesava Ayyangar, S. R. Krishnamacharyya and K. Parasaran, for Petitioner. 
V. Srinivasan and K. Raman, for Respondent. 
The Court delivered the following 


JUDGMENT.— This is a revision at the instance of the landlord of premises No. 
543, Pycrofts Road, Triplicane, Madras, against the order of the Court of Small 
Causes which set aside an order of eviction passed by the Rent Controller. The 
building in question is à non-residential one. It was leased to the respondent for 
doing business in betel leaves. The case for the petitioner is that by selling crackers 
“in the premises during Deepavali season without the landlord’s consent the tenant 
used the premises for a purpose other than that for which it was let out to him. - He 
therefore, prayed for eviction of the tenant under section 7 (2) = (b) of the Madras 
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Act XXV of 1949. The tenant admitted that in a small portion of the premises let 
out to him he did business in selling crackers'during Deepavali season of 1954.and 
1955. His case, however, was that.the tenancy was: for doing business generally 
and was not restricted enly to the sale of betel leaves and secondly the petitioner him- 
self. acquiesced in his selling crackers which is the practice in this country. by shop- 
‘keepers during. Deepavali season. "The RentiController. accepted the case of ‘the 
landlord and ordered eviction. On appeal the Appellate Authority held that selling 
of crackers for a month or two during Deepavali season whiléiat the same time: the 
main business of selling betel leaves was being carried on would not amount to.a user 
for a different purpose. , The landlord ,has filed the above, revision petition. against 
the order of the Appellate Authority. s aie ien aa oh, rte in ee 


ere NG + 


The tenant, in the case cited was prosecuted for-an, offence under the Bombay. Prohi- 
bition Act, the offence being one of possession of liquor and it was held that it came 
within the mischief of section 13 (1) (¢).of the former Act;; Ip ty ppinion these two 
cases have no application to the présent case. |, We are not concerned with aily statute 
which entails forfeiture of tenancy for the use of the ‘premises’ let out for an 
illegal or' immoral purpose. - Even'so.it is admitted that in the present casé that no 
illegal act was committed by the tenant as he, had.obtained the-necessary licence for 
selling crackers from the Police as well as from the Corporation, Authorities. |. The 
question in the present case 1s not whether the tenant was guilty of an offence and 
whether such offence if committed would'entail'à forfeiture, of* the tenancy but a 
limited one whether thé premises has been püt tó'á different user' other thar that:for 
which it Was let. ‘Admittedly the premises'was being‘ used for selling-betel leaves 
(original purpose’ of the tenancy)‘right through' thé year.’ It was only. in' a‘‘'smiall 
portion of thé premises and for’a’short period’ of time ‘duririg the Deepavali season’ _ 
that ‘crackers Were ŝold! "The main pürpose of thé tenancy’ continüedeatd thére' was 
no change in the sensé of abandoning thé old business aiid thé starting of 2 hew' busi- 
ness, ^ It must also be noticed that’ there lias been no prohibition by. tHe landlord: 
to the tenant carrying on business in crackers. Itis usual that such side businesses are 
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carried on during important festivals like Deepavali, etc., and they cannot: be really 
construed as putting the premises to,a different use. . . v, 


In ‘G.R.P. No. 1;8 of 1857  (Meeriükshi' v.’ Hari aria? Basheer 
‘Ahmed Sayeed, J., held’ that thé imére fact that inia, tea-stall for which 
the premises: was originally: Tet: the’ -tenant was "selling: some ‘edibles would 
not amount to carrying' on a‘ ‘different! business.’ I am of the opinion 
that in the present case, the. purpose, ofthe., original, tenancy has not been 
changed by the use of, ‘the?’ premises, for: the.. purpose of selling crackers during 
Deepavali season. I must. also: observe. that during the course of arguments the 
respondent offered to give an ‘undertaking that he “would not carry on the busi- 
ness of selling crackers ‘in füture without the’ ‘consent of the' landlord but the 

.l4ndlord would not accept such’ an undertaking as he wanted to "have the eviction 
ordered.as aoqording to him he would'be entitled-under the law to get such an ordér 
of eviction.. As stated already there was-no infringément of the:law'and the land- 
lord is not,:therefore,' entitled to the: eviction: ‘order-prayed for. -In this view it is 
unnecessary to consider whether: the-lease was granted’to the tenant for doing any 
business or whether it was restricted to the business ‘in betel leavés. The order of the 
lower Court 1s correct and) this Civil Revision Petition i is dismissed with costs. — ' 


R.M. ` AEN "o. 1. Petition’ dismissed, 


IN THE HIGH COURT OF E AT- MADRAS. 


0% 
eer Sea ` ` 


‘PRESENT =MR.  Josnice SOMASUNDARAM. 
i .. Petitioners* - ,. 


t 


Muthu’ Sethurayat and ‘another 
U. V > . - 1 t t 


D doo sad ceri e 


Lourduswaini ‘Odayat and. others p C7 s... Respondents, 


‘Criminal Procedure Gode (v of. 1898) a: Section. 46 iD) Side Renta against rdar á Criminal Court 
after decision by Givil Court on reference d lo, itf, barred Scope. of revision. — . 


Sub-section (1-D) of section 146 of the Code of Criminal Procedure refers dit to an Men: or 
review or revision against the finding of the civil Court, that is, no appeal or rẹview or revision lies 
on the civil side against the finding of the civil Court. But'certainly it is open to file a revision under 
sections 435 and 439 o&the Criminal Procedure Code against the order of the'Executive First Class 
Magistrate at least to s show that the order of the lower Court is not in conformity with the decision 
of the civil Court and it cannot be said that no revision at all lies against the order of the Sub- Magis- 
trate. The Court's power in revision is limited;to ‘ascertaining whether the Criminal Court has im- 
plemented the decision of the civil,Court:. The Court cannot go into the correctness of the finding 
of the civil Court. The criminal Courts are bound to follow the findings of the civil Courts. .. 


Petition under sections: 435 and.439 of-the Code of Crirhinal Procedure, 1898, 
praying the High Court to revise ‘the Order of the Court of Ex-officio First Class 
eee Mannargudi, dated gist July, 1957 and made i in M. C No. I of 1957. 


; “G. R. Fagadisa, for Petitioners. 


LAETI 
Nun dis lade qub "n "UD 


^a Ry Santhanam and T. S. Kuppuswami. Ayyar, for Respondent, k al 
M ; e" gy ETE 
The Public Prosecutor (P. S. Kailasam), for the State. 


'The Coürt' made the following 


OnpEn.—This is a Revision Petition against the order of the Ex-Officio First 
Class Magistrate at Mannargudi in M.C. No. 1 of 1957 on his file. The petitioners 
herein are A party and the respondents, B party. A party, that is, the petitioners 
herein, asked for an order under section 145, Oriminal Procedure Code, in respect of 
the properties which are subject-matter of dispute and which are mentioned in the 
schedule annexed to the petition. In accordance with the procedure laid down, 
affidavits and also documents were filed by both parties. As the lower Court was 
unable to decidgas to who was in possession of the properties, the matter was referred 
to the Subordinate Court, Tanjore, under clause (1) of section 146, Criminal Proce- 
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dure Code. The Subordinate Court , after perusing the affidavits and the documents, 
gave a finding that B party was in possession of the lands and transmitted the findings 
together with records of procedings to the Magistrate who, made the reference. 
The Magistrate, thereupon, disposed of the petition in conformity with the decision 
given by the Subordinate Court and found that B party was in posession of the 
lands. Against that order A party has filed this revision. 


Mr. Santhanam appearing for B party raised a preliminary objection to the 
maintainability of this ‘revision ‘against the order passed by the Magistrate. , ‘His 
contention is based upon ‘clause : G-D) of section 146 which i is as follows : 


“ No appeal shall lie from any ‘finding ‘of the civil Court given ona reference under this secnm 
nor shall any review or revision ‘of any such finding be allowed. di 


He, contends that this revision does not lie in view of the above, clause. But 
Mr. Jagadisan, appearing for A party, points out that this clause.iz confined only to 
appeals or reviews or revisions against the findings of the civil Court. I agree with 
the contention that the sub-clause (1-D), refers only to an appeal or review or revi- 
sion against the finding ofthe civil Court, that is, no appeal or review qr revision lies 
on the civil side against the finding of the. civil Court. But certainly it is open to 
file a revision under sections 435 and 439. against the order of the Executive 
First Class Magistrate at least to show that the order of the lower &ourt is not in 
conformity with the decision of the civil Court and it'cannot be said tha®no revision 
at all lies against the order of the Sub-Magistrate. I, therefore, overrule the preli- 
minary objection and hold that revision lies against the order of the trial Court under 
sections 435'and 439. 


The contention of Mr. Jagadisa Ayyar is that this Court has jurisdiction to go 
into the correctness or legality or otherwise of the findings ofthe civil Court. I donot 
think that what.is.prohibited in the section in one way can be gone into in another 
way. As pointed out od. their ese at page 627 in Madden v. Nelson and Fort 
Sheppard Railway? : 


“that itisa very familiar jig hist you cannot do that indirectly which you are prohibited 


from doing directly.” E 


'The- above deioù has been followed in A.G. of Saskatcheivan v. 4. G. of Canada?, 

and the observations are at paragraph 14in page 193. Therefore for this Court to go 
into the correctness of the findings of the civil. Court would be to do a thing indirect- 
ly what is directly prohibited. What utmost this Court can do in revision is to ascer- 
tain whether the criminal Court has implemented the decision of the civil Court. 
To this limited extent only a revision can lie. It is fairly conceded by Mr. Jagadisan : 
that the criminal Court has followed the decision of the .civil-Court. ‘Therefore, 
there is no scope for interference, as it isa statutory duty imposed upon the criminal 
Courts to follow the findings of civil Courts and pass orders in accordance with that. 
This the trial Court has done. Therefore, there are no grounds for interference in 
revision, and this Revision Petition is dismissed. 


K.S. f Petition dismissed. 
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of identification before the Court 

(S.C.) 113 
DIVORCE ACT (IV OF 1869), S. M— 
Divorce suit--Matrimonial offence—Degrdé 
of proof required (S.C.) 125 





ui is 


EVIDENCE—Testimony of interested or 
partisan — witnesses—Magistrates employed. 
as -police trap witnesses—Value of—Corro- 
boration—Necessity, value and extent of— 
[Case under S. 161, Penal Code (XLV of 
1860) ] .. (S.C.) 136 
EVIDENCE ACT (I OF 1872, Ss, 91, 
92-‘and .99—Respective scope of—Gift deed 
—Exectifént adjudged  insolvent—Proceed- 
ings’ by ` Official Assignee to set aside— 
Applicability ‘of S. 92—Donee if prevented 
by provisions of S. 91 read with S. 99 
from showing that the, deed was supported 
by consideration , . . (S.C.) 108 
GOVERNMENT OF INDIA, ACT, 1935— 
Sch. VII, List II-—Entry 48—Sale of goods. 
—f includes works contract- : 


. Es : * XS.C.) .. 66 
INCOME-TAX^ ACT (XI OF 1922, S. 
4-A  (b)—Scope—Partners of firm (in: 


Ceylon) resident within taxable territories— 
Firm -when can>be--treated as resident in 
the taxable territories (S.C) 145 
— —S: 10—Monies embezzled by an agent 
or employee—If. allowable as | deduction in 
computing profits’ of the business under S. 
10 G (S.C.) 168 
—— Ss. 313 and-31((3)—Íncome-(ax Rules, 
1922,:: R; . 83-:Gonstruction- and Scope— 
Method. of: ; accottüting regularly employed 
by assessee—Income-tax Officer assessing 
on the basis of-—'Appeal' by? assessee—Power 
of. Appellate Assistant Commissioner - - ` 

ls M Uu S.C.) 54 1 
— -S, 33-B—Revisional power of Com- 
missioner—Power to cancel registration of 
assessee as a. partnership under S. 26-A by 
Income-tax, -Officer—If can” be exercised 
after tliére —"had'been an appeal to the Ap- 
pellate Assistant Commissioner 3 
OM ee h -(S.C.)-.. . 174 
zar S. 35—Mistake apparent from . the 
record——" Rectification —Power —Retrospec- 
tive operation of ‘Amendment Act--If cam 
be -given effect to, ‘by rectification under S. 
35.of order which was valid when it was 








zv 








made - .. i : (S.C.) . 182 
-2 —S. 42 (2)—Scope and applicability— 
"Business"— Constructión (S.C.) .. 210 


INDUSTRIAL TRIBUNAL—Power to re- 
Vfew its own order—Applicability of O. 47, 
Civil Procedure Code—Claim by workman 
“för bonus—Nature of—Requisites for grant 
of claim—Computation of distributable sur- 


2 GENERAL INDEX. 


INDUSTRIAL TRIBUNAL—(Conid.). 
plus—‘Initial depreciation’ and ‘additional 
depreciation’ allowable under Income-tax 
Act—If to be allowed by tribunals 


(S.C) .. A 


LIMITATION ACT (IX OF 1908), S. 14—... 





Applicability (S.C.) .. 103 
S. 14—Good  faith—Meaning--Mala - 
fides if materiallCOnus (S.C) .. 164 





S. 19—Acknowledgment—Reference to 
past liability _ (S.C.) 103 
Art. 60—A pplicability—Suit on. foot of 
a deposit receipt for a fixed period—No 
agreement, express or implied, to pay on de- 
mand—S. 19—Acknowledgment— Reference 
to past liability—No connection with the suit 
claim—If sufficient—S. 14—Applicability— 
Prior proceedings not brought on record— 
Requirements ‘of section not- shown to be 
satisfied i (S.C.) 103 


MADRAS GENERAL SALES-TAX ACT 
(1X OF 1939) AS AMENDED BY ACT 
(XXV OF 1947), S. 2 (i), Explanation— 
Constitutional validity—Government of India 
Act, 1935, Schedule VII, List I], Entry 48— 
Works Contract—How far “sale of goods" 
—Levy of tax on supply of materials— Vires 

(S.C.). 66 


PAYMENT OF WAGES .ACT (IV OF 
1936), Ss. 2 (vi) and 15—Bonus payable un- 
der an award of an Industrial Court—If 
‘wages’ under S. 2 (vi) (as amended prior to 
1957)—Application under S. 15— Jurisdiction 
of the Authority under the Act 

. (S.C.) 121 
PENAL CODE (XLV OF 1860), S..161 and 
Prevention of Corruption Act (II of 1947), 
S. 5 (2)—Prosecution for offences under 
without ^ required - sanction— Withdrawal 
and discharge—Prosecution on a fresh com- 





plaint if barred (S.C.) 45 
PRACTICE—Duty of Commercial Tax 
Officer to hear the party (S.C.) 93 





-Findings of fact of trial and appellate 
Courts—Interference by.the Supreme Court 
(S.C.) 125 
PRESIDENCY TOWNS INSOLVENCY 
ACT (III. OF- 1909), S. 55—Proceeding 
under—Official Assignee if representative of 
insolvent ' (S .. 108 


PREVENTION OF CORRUPTION ACT 
(II OF 1943), S. 5 (2)—Prosecution— 
Essentials (S.C.» .. 45 
S. 6—Construction—Applicability, re- 
quisites for—Not applicable to prosecution of 
a person who has ‘ceased to be a public 





RAILWAYS ACT (IX OF 1890), Ss. 28 
and 41 (1)—Scope—Complaint of undue pre- 
ference or unreasonable rates— When sustain- 
able | (S.C.)i 86 
REPRESENTATION OF THE PEOPLE 
ACT (XLIII OF 1951), Ss. 82 and 90 (3)— 
Scope—"Contesting candidate’—If includes a 
candidate in list prepared and published un- 
der” S. 38 but who retired under S. 55-A 
(2)—Failure to implead such candidate—E£- 
fect—Deposit required under S. 117—Es- 
sentials for validity of (S.C.) .. 52 
Ss. 82, 90 (3) and 123—Allegation that 
a candidate accepted money paid to him to. 
induce him to drop out of eledion contest— 
1f allegation of corrupt practi€e against him 
necessitating his being made a party to the 
petition (S.C.) .. 18g 
S. 97—Scope— Withdrawal or abandon- 
ment of part of the claims byeelection peti- 
tioner—Election Tribunal if can allow— 
Right of recrimination—If can be defeated 
: | ..(SeC.) 155 
SPECIFIC RELIEF ACT (I Of 1877), S. 
42—Suit for declaration—Scope 
(S.C.) 193 
TRANSFER OF PROPERTY ACT (IV 
OF 1882), S, 60—Term that mortgage was 
not to be redeemable for eighty-five years— 
How far clog on equity of redemption which 
can be relieved against (S.C.) 150 
S. 76 (a)-—Usufructuary mortgagee— 
Lease of properties by mortgagee—If and 
when binds the mortgagor—Onus 
(S.C.) 32 
U. P. TENANCY ACT (XVII OF 1939), 
S. 29 (a)— Scope and applicability —Kabuliat 
executed in favour of mortgagees in posses- 
sion—Acceptance of rent—Lessees if tenants 
referred in the section— Occupancy rights if 
acquired (S.C.). 32 
WEST BENGAL FINANCE (SALES- 
TAX) ACT (VI OF 1951), S. 2 (c) and (i) 
— Commission Agent canvassing orders in 
West Bengal and the Mills at Kanpur 
executing those orders direct—Agent if 
“dealer” or bound to include such sales in 
his “gross turnover” and if liable to sales- 
tax in West Bengal (S.C.) 93 


WORKING  JOURNALISTS (CONDI- 
TIONS OF SERVICE) AND MISCEL- 
LANEOUS PROVISIONS ACT (XLV OF 
1955), S. 17—True scope and effect—Claim 
by newspaper employee—Disputed by em- 
ployer—Jurisdiction of State Government 
or the authority specified by it to decide— 
Petition by employer under Article 32 of the 
Constitution—Maintainability 











servant : - (S.C.) .. 45 (S.C) 130 
Jc : l 
i —. 


ARBITRATION —Award— Validity—Mad_ 
ras Kirana Merchants’ Association Rules, 
R. 17 (c)—Construction—Provision for. con- 
stitution of tribunal of  arbitration—Provi- 
sion that Secretary of Association shall be 
ex-officio mefaber of every tribunal —Nomi- ' 
nation of arbitration by one party alone— 
Default by other to choose his arbitrator— 
Award by tribunal composed of arbitrator 
chosen by one Party and the Secretary— 
Validity ` ° .. 561 


ARBITRATION ACT (X OF 1940), S. 8 
(1) (c) and (2)—Applicability and scope— 
Reference to two arbitrators—Difference 
between the two—Umpire appointed by them 
relinquishing and ceasing to act—Parties ‘re- 
questing’ for appointment of fresh umpire— 
Arbitrators choosing Government servant as 
umpire in time—Formal appointment deferred 
until grant of sanction by Government to en- 
able nominee to enter upon duties—Effect | 
of—Appointment—If jinvalid—Award and | 
proceedings—If void—Party consenting to ap- 
pointment and accepting sale and partici- 
pating in proceedings—Right to challenge 
validity—Estoppel—Waiver—Award directing 
payment of lumpesum and omitting to 
specify amount on each head of claim sepa- 
rate;y-—Absence of reasons in award---If 
vitiates award—Sections, 17 and 33. 16 
S. 17—Scope—Mandatory character— 
Decree and judgment on basis of award| 
without compliance’ with section—Legality of. 

. 142 


CIVIL PROCEDURE CODE (V OF 
1908), S. 11—Order passed ex parte— 
When would become res judicata.. 53 


S. 11—Execution  proceedings—Con- 
structive res judicata—Failure of judgment- 
debtor to raise plea of limitation—Order. for 
Sale—Effect of—Plea of limitation in sub- 
sequent ‘application—Bar of res judicata. 








S. 47-—Parties to  suit—Defendant 
exonerated and name removed from record 
— Position of—Objection raised by exonerat- 
ed defendant—Order on—Appeal—Execut- 
ing Court— Jurisdiction —Question raised by 
judgment-debtor setting up title in trust— 
Power of exefuting Court to i 





-S. 47 and O. 34, Rr. 14 and 15— 
Suit in ejectment-—Compromise decree for a 
specified amount ..payable. by ` defendant to, 
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(HIGH COURT) — 


C. P. CODE (V OF 1908)— (Contd.) 

plaintiff with a charge on the property and 
liberty to execute—Plaintiff if can file a | 
fresh suit to enforce the charge without 
executing the prior decree .. 612 


Ss. 48 and 52—Execution of de- 
cree for money obtained against the legal 
representative—Amendment of execution pe- 
tition to include relief by way of arrest— 
Whether would Be: within time under S. 48 
—O. 21, R. 17—If applicable . .. 26 
S. 73-Sale proceeds of execution 
sale under a mortgage decree deposited into 
Court—If assets of judgment-debtor—Other. 
decree-holders of the, judgment-debtor—If 
could apply. for rateable distribution. 566 
S. : 148—A pplicability— Proceedings 
ceasing to exist by reason of default clause 
provided - in the order itself—Effect. 255 


S. 152—A pplicability—Compromise 
décree—Amendment to rectify clerical or 
+ arithmetical. . _mistake—Power_ of aco 
1 

sie 9, R. 13 Application to set aside 
decree passed ex parte against the defend- 
ant—Refusal to--receive. the summons sent 
by registered post under O. 5, R. 9 (3)— 
No affixture under O. 5, R. 17—If the 
decree can* be.set aside . M3 
O: 18, R. OAO to Elec- 

tion Commissioner " 423 


D 21, R. "90—Setting ids sale— 
Who could apply— Person whose interests 
are affected by the sale'—If includes ano- 
ther décree-holder of the pn 
debtor p. 461 
-O. 33—Trial Court not taking into 
account certain items in assessing capacity of 
plaintiff to pay -Court-fees—Order granting 
leave to sue as pauper—If can be interfered 
with in revision E 93 


—— —0O. 33, R. 10—Court-fee due to Gov- 
ernmént in suits filed in forma panperis— 
First charge—Scope of—Prior encumbrances 
—IHtwiped out” . . 2i 


0, 40, R. 1—Appointment of Receiver ' 
—Effect of—Receiver as am officer of Court 
cannot have legal representatives to succeed | 
on his death | 429 


O. 40, R. tioa of Court to ap- 
point Receiver in simple money suits—Scope 
and extent of . ! .. 146 
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'C, P. CODE (V OF 1908)—(Conid.) 


O. 45, R. 7 and O. 12, R. 3 of the 
Supreme Court Rules—Failure to furnish 
security as ordered under within the time— 





; CONSTITUTION OF ' 


Power of Court to extend time for sufficient - 


cause 534 


COMPANIES ACT (VII OF 1913), S. 235 
——Pioceedings to assess 
delinquent Director of a Company ordered to 
be wound up—Whethėr can ~ be. continued 
and enforced against his. -legal .representative. 





, 167 

Ss. 397 and 398—Natüre Jof pro- 
céedings under—Power sto .compromise. 

a. -r 299 


COMPANIES ACT (T OF 1956), S. x (1) 
—Construction and scope--Special Resolution 
altering registered office of.company from 
‘City of Madras to Pondicherry—Validity— 
Jürisdiction of «Court: to-confrm or. sanc- 
tion re NEL. Clauses: Act: d of 
1897) —:State" na Md 


CONSTITUTION: OF INDIA” 41950), "Art. 
14— Sale ‘of 
public auction—Government if has power. to 
exclude any person from - mura at such- 
auction. z E m i 268 


Article’ 226—Exércise | of ‘power 
under—Interpretation ` of ^-documents-- When 
am error apparent onthe face -of record— 
Madras Hindu’ Religious vand’ Charitable 
Endowments Act (XIX of 1951) S. 87— 
Certificate under issued. in-derogation of a 
record—If could be quashed. ; .. 555 


‘Article 226—Jiurisdiction | - -of High 
Cour&—Election. Tribunal—Orders- of—Inter- 
ference—Grounds—Discretion of High Court 
—Jurisdiction of Election Tribmfal—Repre- 
sentation of thé-Reople-Act (XLIII of 1951): 
as amended by Amendment: Act (XXVII. of 
1956), Ss. 79 (d), 100 .(1) -(6), 100 (D, 
(d), (ii) and. 123 (2)—Commission ` of cor-. 
rupt  practice—fFinding aS tó by. Election 
Tribunal--Finality—“Electoral -` right"—In- 
fringement- of—Threat of injury to worker, 
to“ inake him desist from _ working, fóf à 
candidate—Effect of £ ` S; 237° 


SAT. 226—Other remedy’ open by Way. 
of * suit S Application ; for writ of ceriiorari— 
Competerticy—Madras Hindu Religious and 
Charitable Endowments Act (XIX of 1951), 
S. -62—Scope—Order :-of "Deputy Commis- 
sioner declaring certain persons to be here: » 
ditary trustees -of temiple— Commissioner in 
appeal setting aside—A pplication for writ of 
certiorari—Maintainability Person 
ed in temple—If person “aggrieved” by’ order 
declaring hereditary, trustees 139. 
Art. 226—Petition to quash the ‘Award. 
of Industrial Tribunal after leave to ap- 
peal agaitist the Award- was refused by the- 
Supreme Court under Article ee 


tion of the’ High Court under °° 55742 745 
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interest- 
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^ GENERAL INDEX. 


INDIA (1950)— 
(Conid.) s 
Art, 226—Powers of High Court— 
Order retiring Railway servant prematurely 
—Remedy—Application for writ of mandamus 
—Competency—Remedy by way of suit 








Adequacy—Certiorari—Propriety of .. 517 
Art. 226—Scope of—Administrative 
order—When can be quashed 266 


Art. -265—Scope-—Levy and assessment 
of^lànd'revenue"in Ryotwari lands—If legal 
and ‘not opposed to Art. 265. 117 
Art. 311 (2)—Applies only if reduc- 
tion in rank is inflicted as a punishment— 
Loss .of seniority resulting fyom_readjust- 
ment and refixing of seniorit$—1f amounts 
to a’ 'redvriion in rank: > 379 
— Sch; VII, List IL—Entry 54— Sale of 
‘goods — Meaning .. 316 
CONTEMPT OF COURTS ACT (XXXII 
OF 1952), Ss, 3 and 5—Statement „tending 
to interfere with the “course of justice— 
Knowledge :of: the alleged comtemner of the 
tendency. of proceedings in ee eee 
.. 42 

CONTRACT. Security deposit for the due 
‘performance: of—Forfeitire ón breach —Con- 
ditions-—Contract ‘Act (Ix of 1872), Ss. 64 
and 7- 74-—Applicability ' sce 


CONTRACS ACT (iX OF 187 2), Ss. 

and 70 and, Specific Relief Act (I of 175, 7 3 
S. 41—Principle ` of reimbursement and 
compensation on cancellation of instruments. 
-Doctrine “of "unjust enrichment— Scope of 


i Ss. 69, 70 and 72,—Scope and appli- 
cability—Claim for restitution—Doctrine of 
unjust, enrichment 86 


COURT- FEES ACT (VII OF 1870). AS 
AMENDED IN MADRAS, S. 7 (iv) (c), 
-—Applicability—TItems ` of lands in the pos- 
session “of various tenants—Plaint alleging 
conspiracy on the part of the tenants ^ to 
carry-away the entire produce on the land— 
Suit for the ' appointment of a receiver in 
respect of the  écrops—Proper, Court-fee 


payable d Br 94 
(as amended :in Madras). S. 

7, XCI... (iy-A)=Scope—Suit by heirs 
ofa a. ` deceased partner for dissolution. 
and  accounts—Receipts executed by heirs 
in settlement of accounts—Documents must 
le-set aside as amounting to  releases— 
Relief of setting aside document of release— 
Proper mode of valuation—S. 11—Right 
of the heits against the surviving partners 
— Constitutes only a single cause of action 
= .. 442 
CRIMINAL LAW ‘AMENDMENT ACT 
(XLVI OF 1952); Ss. 7 and 9 (6)-—Special 
' Judge acting under—Status of—~If a Magis- 
trate or. Sessions Judge—Special Judge if 
could pronounce “Judgment on the basis of 
the: ‘evidence recorded by his predecessor in 
officé—Criminal `- ‘Procedure Code (V of 














GENERAL INDEX. 


CRL. LAW AMEND. ACT: (XLVI: OF 
OF 1952)— (Contd. ) . 

1898), S. 350—Applicability to Special Judges 

under Central Act XLVI of 1952—Criminal 


Law, Amendment ^ Act (II. of. 1958), S..8. 


ET of new amendment, - 

. .^ (RE.B.) 204 
‘CRIMINAL PROCEDURE CODE (V OF 
1898)-—Madras Amendment Act (XXXIV of 
1955)—Creation of a Sessions Court for. 
Madras—Validity of—S. 528 (1-C)-—Power 
of Madras Sessions Court to transfer case 
from the Court of one Presidency Magis- 
trate to another .. 123 





order of Criminal Court after decision by 
Civil Court on. reference to it—If barred— 
Scope of revision i 619 


S. 147—Power of a Court under—If 
can pass an drder.in the'nature of a man- 
datory injunctioh-Nature, scope and form 
of order . ewe 355 
Ss. 207- Ae and 251-A—Duty of prose- 
cution to furnish accused with copies of 
statements and documents referred to in S. 
173 (4)-- Scope. 178 
Ss, .249 and 403—Effect of withdrawal 
of a summons case against an accused—Fresh 
charge-sheet for the same offence filed 
against accused and others—Legality a 

a + c . 9 


S: 346 (1)—Scope of—Reference un- 














der— When to be 'made—Magistrate taking 


cognizance of complaint of lesser offence— 
Evidence disclosing more ' serious offence— 
Reference to superfbr magistrate under S. 
346 (1)—If incompetent or improper. Am 


S. 350—Applicability to Special "Judges 
under Act (XLVI of 1952) (FB) .. 294 
S. 417 and'S, 431—Criminal: Appeal 
—Death of appellánt after filing of an ap- 
pezl—Effect—Legal Representative of the 
appellant.—If could be brought on record P 

. : .. 353 
S. 439 Revision against acquittal— 
Application for éxcusing delay in filing— 











Notice to accused—If essential 177 
CRIMINAL  TRIAL--Mens  rea—Appli- 
cability .. ~ 308 


DRUGS ACT. (XXIII OF 1940), S. 18 (a), 
(i) read with S. 27—Offence under—Mens 
rea if essential—Suggestions for better ad- 
ministering the Act `- z 308 
EJECTMENT-—Suit for—Requisites . 
E 110 


EMPLOYEES. ~- STATE. INSURANCE 
ACT (XXXIV ` OF 1948), S. 2 (12)— 
"Factory'—Variows departments of a film 
studio located in Séparate buildings—Number 
of persons working in each department being 
less than twenty=~Premises, . if .a factory 
within the meaning of the- Act | Ll, 544 


a 


S. 146 @- D)—Scope—Revision against, 


men se NNER RR XS 
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ESTATE DUTY ACT (XXXIV OF 1953), 
Ss. 63 (6). and 64 (9)—Construction and 


. scope—Pendency of appeal or. reference—1£ 


| 


: ——S 


bar to collection of duty under order of 
assessment—Discretion of collecting autho- 
rity—Principles .. 44 
EVIDENCE ACT (I OF 1872, S, 108— 
Scope—Person not heard of for seven years— 
Presumption of death—lf extends to exact 
time of: death—Burden of proof as to the 
date of death 3 53 
S. 114, (Illustration (e), )—Presump- 
tion regarding judicial and official acts i 





1 15—Estoppel—Applicability 


: .. 492 
EXCESS PROFITS TAX ACT (XV OF 
1940), S. 8 (1)—Scope—Assessee transfering 
part of the business—Relief on account of 
deficiency of: profits under S. 7 of the Act— 
Whether the assessee* would be entitled da 

- oe 3 


EXECUTION—Declaratory decree that the 
decree-holder will be entitled to certain sums 
the payment of.which is charged on cértain 
properties—No direction as to payment by 
judgment-debtors o- sale of the charged pro- 
perties in default of payment—Executability 
of such decree 512 


FACTORIES ACT (LXIIL OF 1948), S. 2 
()—Defmition of ‘worker’ —'Employed'— 
Scope and meaning of the expression a 
.' 106 Limitation for prosecution— 
NES ‘of (1), failure to obtain permission 
for extending factory and (2) failure to 
get licence amended for use of higher horse- 
power motor—!f one for continuing offence— 
Prosecution beyond three months—Barred 

43 


C OVERNMENT OF INDIA ACT (1935), 
Sch. VII, List II, Entry 48—"Sale of goods" 
—Meaning .. 316 
HINDU LAWC-Adoption —Widow —Adop- 
tion by—Validity of—Absence of authority 
of husband—Consent given by sapindas on 
the’ assumption and representation that 
widow had authority from husband to adopt 
--Suffiiency to validate adoption —Consent 
given by sapinda’ whose son is adopted— 
Validity of: . . 107 
—— —Alienation—. Widow—Powers of— Sale 
of husband's  property—Validity— Existence 
of ‘antecedent debts incurred by husband un- 
der mortgages—Income from property very 
meagre and insufficient for her mainten- 
ance and other expenses—Widow if bound 
to raise money by further mortgaging the 
estate—Sale for discharging prior debts 





and for her maintenance—Validity—Right 
of reversioners to challenge 211 
*— ——Alienation by guardian of limited 


owner—Sale of unproductive land for repair- 
ing family house— Whether for ‘benefit’— 
Necessity and benefit '- © ds 
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HINDU LAW—(Contd. ). 





—lIncome-tax levied on father-assessee on an 
estimated basis—If an avyavaharika debt 
.. 563 


—Promissory note by a member of a 
joint family for the expenses of his own 
marriage—Liability ‘of the other members 
of the joint family therefor 183 


Ad SUCCESSION. ACT (XXX OF 
1956), S. 14— Construction and scope of— 
ede Hindu creating a mortgage over 
the property—"Possessed by a female Hindu” 
at the commencement of the Act—Meaning 
of . oe 154 


HUSBAND AND WIFE—Joint possession 
and enjoyment of properties as per com- 
promise decree for maintenance and separate 
residence—Subsequent resumption of co- 





habitation—Effect of—Pending suit for parti-. 


tion and possession on the basis of the decree 
for separate 
Sustainability sà 82 


IN COME-TAX ACT (XI OF 1922), S. 4— 
Compensation in respect of damages to im- 
movable property—1If an assessable income— 





Test . 397 
= (as amended in 1939), Ss. 4-A: 
(b) and -4-B- . (b)—Applicability— 
Essential criteria— Hindu undivided 


family—Absence of kartha from taxable fer- 


ritories--If ground for inference of absence 
of control of business—Absence:of. mistake in 
statement of facts—Failure of assessee to 
raise ` plea—Stubsequent, applicatio for recti- 
fication _ of order—Sustainability—S. 35— 
Interference by certiorari—Constitution of 
India (1950), Art, 226—Error senator on 
record ` 113 


———$. 4A (e)— Income arising in the 
taxable territories "—Meaning 'of—If would 
include agricultural income .. 388 


S.. 13—Method of accounting regularly 
employed—Duty of officer-to accept in com- 
puting profits—Film industry—Amortisation 
of the cost of  production—Depreciation 
value calculated, as specified percentages for 
each on-a sliding scale—Adoption of ‘a 
time- Lp ad ete Meas of C.B.R. 
D.O.R. Dis. No. 178—I. T. 137, dated 
13th May, 1937 and C. No. 9 (48)-4. T. 
b dated , 4th January, - pa i 








NES 16 (3) (a) (iii); 
or indirect transfer of assets by husband to 
the wife—What amounts to 





S. 18-A--Scope—Failure to pay ad- 
tax--Would entail charging of in- 
(6) and (8).—S. 34 
charge —interest—Rectifi- 

500 


vance 
terest under Sub-Ss. 
—Omission to 
cation 





S. 26-A—Registration of . partnership 
—Reqüirements for EM 


Joint family. debt—‘Avyavaharika debt . 


residence and maintenance—. 


INCOME-TAX (XI.OF 1922) —(Contd.y 


S. 35—Construction and scope of— 
Rectification of mistakes—Jurisdiction of 
Appellate Tribunal—Right of assessee and of 
authorised representative of department to 
seek rectification—Distinction .. 601 
S. 66 (1)—Reference—Finding of fact 
—Finding of Tribunal that goods were sold 
at rates in excess of controlled rates—Ab- 
sence of direct evidence—Finding if sus- 
tainable 434: 


S. 66 (1, Proviso—Applicability— 
“Refusal to state case"—Meaning of-—Rejec- 
tion of application for reference on ground 
of its- having become infructuous due to 
quashing of assessment order giving rise to 
reference application—Right to refund of fee 
deposited—Claim for refund—If withdrawal 
of application for reference 196. 


INDUSTRIAL DISPUTES ACT (XIV 
OF 1947)—Award by the Industrial Tri- 
bunal—Denial of opportunityeto place evid- 
ence in proof of case a a ia 
; 74 
Employee found guilty of misconduct 
—Dismissal by the Management—Inter- 
ference by the Labour Court with.the dis- 
cretion of the Management dr 
punishment—Scope of 

S. 2 (s)—Workmen enpleycó Tos 
to determine e6 083 
- Ss. 10 and : 25-FFF— Closure of an 
industry before.the  amendment—Worker is 




















entitled to” compensation—Closure ` or re- 
trenchment—Factors te be considered. 
m 487 





S. 10— Reference for adjudication of 
dispute in an industry—Closure of industry 
—Effect 266 


——S. 10 (0 (c)——Scope of fuleredcà by 
Government  under—Administrative  only— 
Writ under Article 226 of the Constitution — 
Whether and when can issue 611 


: S. 33—Petition by employer seeking 
permission to punish a workman for mis- 
conduct pending  arbitration—Duty of Tri- 
bunal—Employer stating the- nature of 
punishment proposed to be imposed, if irre- 
gular—Petition if liable to be rejected on 
that ground 102. 


INDUSTRIAL EMPLOYMENT 
(STANDING ORDERS) ACT (XX OF 
1946)—Object and scope  of—Standing 
Orders duly framed—If binding on the par- 
ties—If can be challenged —Power of lower 
Courts 453 
INSURANCE ACT (IV OF 1938), Ss. 29 
and. 33—"Insurer' —Meaning, of—If ‘includes 
a company which has suspended bein 





INTERPRETATION OF STATUTES— 
Incorporation in Act of Definitions ir avo- 
ther Act—Effect of 421 


e) 


GENERAL INDEX. 


INTER OF STATUTES—(Contd.) 


Meaning of words—Constitution Act. 

316 
LANDLORD AND  TENANT- Lease and 
license—Difference between 60 
LEGAL PRACTITIONERS ACT (XVIII 
OF 1879)—~Professional ~conduct—Advocate 
who has given opinion for one side in a 
criminal case—If could accept an engage- 
ment for the opposite side G p) subsequent 

B). ui 





stage of the case 305 
LETTERS PATENT (MADRAS), CL. 


15—Judgment—Tests—Order refusing to 
dispauper the plaintiff—If a judgment .and 
appealable uraler Clause 15 : 419 


13—Jurisdiction of High Couft 
under—Suit which ought to be instituted in 
the mofussil—If could be instituted in the 
High Court during the vacation of the 
Courts in tke mofussil—Civil Procedure 
Code (V of 1908), S. 151—If can be in- 
voked 227 


LIMITATION ACT ax OF 1908), Sch. 
1, Art. 8-SSuit on account in respect of 
meals supplied—If governed by the shorter 
period of limitation 500 
Sch. I, Arts. 36 and 49—Suit by a 
Municipality for damages caused to its 
lamp-post by the negligent driving of de- 
fendant’s lorry—Limitation for 377 
Art. 44—Alienation of minor's pro- 
perty by his father for consideration and 
for alleged purpose binding on miner— 
Minor eo "omine party to the transaction— 
Alienation only voidable and not void and 
has to be set aside within 3 years of bis 
attaining majority 2 57 
Article 142 and S. 28—Scope. 110 


Articles 182 and 183—Applicability— 
"Ordinary Original Civil Jurisdiction" — 
Meaning of—Order by Company Judge of 
High Court in winding-up proceedings of 
Banking : Company—Execution—Limitation 
applicable—Letters Patent (Madras), Cis. 
11 and 12—Scope of—Banking Companies 
Act (X of 1949), as amended by Act (LIT 
of 1953 and XCV of 1956), S. 45 A 




















Article 182 (5)—Scope .. 429 
MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938), S. 9-A—Transfer of 
mortgagees’ interest during the specified 
statutory period—Exemption ` from scaling 





down—Object of—Scope of exemption. 557 

S. 9-A -(10) (ü) (b)—Ex- 

emption from scaling down in cases of 

transfer—Transfer—What amounts wi 
3 





S. 13—Re-opening of debts incurred 
after the Act—To what extent permissible 

2 | (F.B.) 568 
- As amendment by Act (XXIII 
of 1948), S. 19 (2)—If applicable to de- 
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MAD. AG. RELIEF ACT (IV OF 1938)— 
(Conid.) - 


crees passed after the commencement of the 
original Act of 1038—' After the commence- 
ment of this Act’—Meaning of 185 


MADRAS.BORSTAL SCHOOLS ACT' 
(V OF 1926), S. 7 (1) and Criminal Pro- 
cedure Code (V of 1808), S. 349—Submis- 
sion of records by a Magistrate under—Dir- 
ference between 0 175: 


MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XXV OF 1949) 
AND CRIMINAL PROCEDURE CODE 
(V OF 1898), S. 476—Leave to prosecute 
for an offence relating to documents filed be- 
fore Rent Controller—Leave refused—Remedy 
of party—If by way of civil or criminal re- 
vision ` 182 
S. 4—Petition for fixation of fair 
rent by a tenant who has vacated the pre- 
mises but is :n arrears of rent—If main- 
tainable 392 


S. 7 (2)—Wilful default—Rent paid 
by cheque—Cheque dishonoured—When wil- 
ful default o. 508 
—$. 7 (2) (d) (a)—Sub-lettiag by ' 
tenant without consent— What amounts to— 
Equitable mortgagee granting ` lease—-Mort- 
gagor owner—How far bound by the terms 
after redemption pa 30 
S. 7 (2) (i) (b)—Eviction on the 
ground of using the demised premises for a 
different purpose—Premises let for vending 
betel lcaves—Crackers sold during Deepa- 
vali season—If amounts to.a different, wn 
7 

S. 7 (3) (@)—Landiord requiring 
premises for the business he'is carrying on 
—Carrying on business— What amounts io. 


80 
(as amended by Act. VIII of 1951), 
S. Dt fureliction oi Court—Scope and 
extent of grounds for interference—Technical 
errors .in order—Interzerence when order 
right and proper .. 58 
MADRAS CINEMAS (REGULATION) 
RULES, 1957, R. 109 (1)—Scope of. 136 
MADRAS ` CITY IMPROVEMENTS 
TRUSTS’ ACT (XVI OF 1945) AND 
LAND ACQUISITION ACT (I OF 1874), 
S. 23—Acquisition under the City Improve- 
ments Trusts Act—Payment of solatium— 
Abolition of solatium, under Madras Act 
CXXXVIi -ôf 1950)—If - discriminatory 
under Articie 14 of the Constitution—Land 
Acquisition Act (I of 1874), Ss. 23 (1) and 
23 (2)—Solatlum if an integral part of the 
cómipénsátion——Relationsbip of purchaser and 
vehdor—When 'arises—Relevant date for fix- 
ing the market value 330 
MADRAS CITY POLICE ACT an OF 
1888), S. 41—Scope—1i opposed to Art. 
19 (0D. (2) and (6) ot a rias 




















6 GENERAL INDEX. 


MADRAS CITY TENANTS PROTEC- | 


TION ACT (III OF 1922)—Applicability 
-—l.ase for purposes of toddy tapping 
created afier 1921—Tendi not constructing 
structures on — land—Right of tenant to 
claim protection ‘under Act—Lease of right 
to collect rents from occupiers and tenants 
—Character of—Right of lessee to protec- 
tion or compensation 


(as amended ‘by Act 





XIX of 1955), 


Ss. 9- and 12, proviso—Applicability 
and construction—Stipulation as to the 
erection of bnildings, etc;—Meaning . of. 


— Provision in lease as to surrender of pos- 


session after removal.of superstructure— 
Nature of—{ff protected hy. Proviso--S. 
516 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 


.6 (3) and 7 (2)—Suit by ‘landlord. against. 


a number of-lessees—Causes of action dis- 
tinct and severa! —Court-fee payable : 
. 536 


Ss. 6 (3) and 25 (d)—Suit against 
a number of tenants of the plaintifs lands 
for a declaration that the ‘tenants have no 
permanent rights of occupancy in respect 
of such lands—Plaint alleging conspiracy 
and joint denial of title by all the tenants of 





different parcels of lands—Court-fee .pay- 
able . .412 
— ——Ss: 23 and 40—Suit for "cancellation 


of a deciee--Decree - for payment.of main- 
tenance to a wife .on the dissolution | of 
marriage till her re-márriage—Suit to "set 
aside the decree on the.ground of fraud— 


Valuation for purposes of Court-fees 


Ss. 
sicn of trust property—Pecuniary jurisdic- 


-n 189 
28 and 53 (1)—Suit for posses-. 





tion of Court—Deterinination of—Computa- | 


tion df Court-fee—One-fifth of the market- 
value of the property subject to,a maximum 
fee of Rs. 200—Madras . Civil "Courts Act 
(IIL of 1873), S. 12—Effect of 225 


MADRAS CULTIVATING TENANTS' 
PROTECTION ACT (XXV OF 1955), as 
amended by Act (XIV of 1956), and Madras 
‘Cultivating Tenant’s (Payment of Fair 
Rent), Act (XXIV of 1956) —' Cultivating 
tenanU—Mattuvaramdar and. Kaieruvaram- 
dar—If within the definition .. $19. 


Proceedings in both the Civil and 
Revenue Courts—Civil Procedure Code (V 
of 1908), S. 10—Applicability of the princi- 
ples under to such AEE 
Scheme of the Statute—Suit for ar- 
rears of rent, in Civil Court against tenan 
within the meaning of the | Act—When 
could lie—Power of Civil Court to appoint 
receiver—Scope of ... 216 
-— —S8s. 3 and 7—Scope—Powers ` of; Rẹ- 
venue Divisional Officer— Jurisdiction . 
set aside ex parte orders 








to 


> 


MAD. CULT. TENANTS PROTECTION 
ACT (XXV OF 1955)—(Contd.) . 
S. 3 (4) (b)—Order of Revenue Di- 
visional Officer directing the tenant: to ‘ten- 
der the arrears of rent 
gality—When | can be, questioned .. + 145 
"S. 4 (1), "(3)-and (5)—Application 
by ‘evicted tenant of land to be restored to 
possession—Limitation for—Excusing delay 
in’ filing application—Notice to landlord— 
Necessity :;. 510 
S. 6-A—Scope—Transfer of proceed- 
ings—Finding whether a person is a cultivat- 
ing tenant of not—Jurisdiction of the Civil 
Court and the Revenue Court, 184 


MADRAS CULTIVATING * TENANTS 
PROTECTION RULES, 1955 R. 8— 
Scope of—Proceedings. under Act—Appli- 
cability of Civil Procedure Code 99 
MADRAS DISTRICT MUNIGIPALITIES 
ACT (V OF 1920)—Rules under—Electicn 
Disputes—Rules for 
3 and 6 and . Civil ProcedureeCode (V of 
1908), Order 18, R.  15—Applicability to 
Election Commissioner .. 423 
——-S. 249 and Sch. V (J) —"Place— 
Meaning .of— Hotel business carried on in 
Buildings bearing different door numbers— 
One license for business—If sufficient 

180 


S. 250 3nd Madras Public Health Act 
dH of 1939), Ss. 89 (1) and 92, (a) —Res- 
pective scope—If inconsistent with , each 
other : n 23 
MADRAS ESTATES (ABOLIT ION AND 
CONVERSION INTO RYOTWARI) ACT, 
(XXVI OF 1948)—Application for'^ ryot- 
wari pafta in respect of lands liable to sub- 
mersion—Facfors to ba considered in decid- 




















ing, whether the land is tank- bed land or 
not 585 
S. 1 (3)—Conştruction and scope— 


Applicability - of Act—If confined to estates 
governed by Madras Estates Land Act 
(1908); on date of coming into force of Act 
(XXVI of 1948) .. 421 
S. 9—Rule as to burden of proof—If 
applicable to proceedings under—Inam vil- 
lage—Whether an estate—Onus Of proof 
p * (F.B.) 463 
S. 15 (2) (a)i. proviso added by 
Amendment: Act (XXXIV of 1954)—A ppeal 
after coming into force of Amendment and 
beyond six months against order passed be- 
fore that date—Delay—If can be Mir 
ae 3 
S. 38 (2) (a)-—Scope—Payment of 
fasdik allowance and additional compensation 
to, institution— Whether includes payments 
made under S. 5 (1) of Madras Estates 
Lend (Reduction of Rente Act (XXX of 
1947).: 65 
S. 56 (2)-—Suits in respect of matters 
covered Lgs acai of Civil Courts 
lf ousted - x 439 














to landlord—Le-. 


settlement of—Rules 1, 


-) 
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MADRAS ESTATES LAND ACT (I OF. 


1908 S. 3 (2) (d)—Villages forming! part 
of the Tanjore Palace , Estate—If - ‘estates’ 
"within the definition of the Act-, .. 596 





‘could claim occupancy rights 

g |... (F.B.) 281 
MADRAS GENERAL-SALES-TAX ACT 
(1 OF 1939), Ss. 2 (b) and (A), Explanation 
J, 2 (0), Explanation IV and 3 (1) —Appli- 
cability and scope—Hire-purchase agreement 
—If  "sale"—Liability to tax—Power oi 


State Legislasure—Government of India Act. 


(1935), Schedule VII, List II .(Provincial 
List) Entry: 48—Constitution of India 
(19050), Schedule VII, List IL, Entry 54— 
"Sale" of  goods—Meaning of—Interpreta- 
ion of Statates—Meaning of words—Con- 
.stitution Act .. 316 
Ss. 15 and 16—Lévy of compounding 
fee—If bars a*prosecution for failure to pay 
the tax—Effect of repeal of S, 15 and sub- 
‘stitution of. another section ^ ` .. 41 
S. 16:A— Validity—Prosecution under 
for non-payment of tax—Whether the Cri- 
minal Courts could question the validity of 
"the assessment of tax or levy of any fee or 
other amount or the liability of the person to 
-ay the amount (F.B:) 





l 





SIDE RULES, R. 41-B and Civil Procedure 
Code (V of 1908) O. 41, R. 19 (1)—High 
'Court—If can restore to file- a, Civil Revision 
Petition dismissed $or default 515 
MADRAS HINDU (BIGAMY PREVEN- 
TION AND DIVORCE) ACT (VI OF 
1949) (since repealed by Central Act XXV 
-of 1955), S..5 '(8).—Provision as to custody 
of children while ordering dissolution of a 
marriage—Scope of power of Court .. 166 


S. 5 (1) (b)—Applicability—"Con- 





cubine"—Meaning of—Wife living continu-: 


-ously with another for 
divorce 503 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT 
(XIX OF 1951), S. 29—Scope of—S. 100 
(2) (m), rules under, R. 10—If inconsistent 
‘or conflicts with S, 29—Power of Commis- 
sioner to veto lease—Order vetoing lease for 
five years—Failure to give reasons—Effect 
-n validity of order—Writ of certiorari to 
quash—Issue ^ of-—Constitution of India 
(1950); Art. 226 f 445 


(as amended by Act XXVI of' 1954); 
Ss. 39 (2), (4) and 41—Order of 
‘the Area Committee appointing non-heredi- 
tary trustees in the place of a hereditary trus- 
ttee—If-in conformity’ with the statutory 
provisions—Whether S. 41 violates Art.‘ 19 
(1) (f) and Art. 14 of the Constitution— 
“Maintainability of the writ petition .. 47 


man—1f ground 





S. 6 (1y and S-:8 (5)—Scope of— ' 
Lease for a period extending beyond twelve ` 
years specified under section—Tenant—I£ . 


243 ` 
MADRAS HIGH COURT APPELLATE ` 


MAD. H; R. &'C?^ E. ACT (1951)— 
~~(Contd.), ^n ' 

is. 87—Application by trustees ap- 
pointed -by the Area Committee for order 
directing ‘delivery of temple to them—Pro- 
duction of certificate in prescribed form 
not? necessary - .. 616 
- S. '93—A pplicability— * Administration 
or management"—Claim to participate in 
Kumbabishekam ceremony of renovated tem- 
ple—Suit to enforce—Jurisdiction of - Civil 
Court to "entertain—Civil Procedure Code 
'(V.of 1908) S. 9—Madras Hindu Reh- 
gious: Endowments Act (TI of 1927), S. fe 





MADRAS INDEBTED AGRICULTU- 
RISTS’ (TEMPORARY RELIEF) ORDI- 
NANCE (V OF 1953)—Madras Indebted 
Agriculturists; - (Temporary Relief) Act (V 
of 1954)—Madras Indebted Agriculturists’ 
(Repayment of Debts) Act (I of 1955), Ss. 
3 and 8—Scope and effect of—Period of stay 
—Computation—Starting point 491 


MADRAS :INDEBTED  AGRICULTU- 
RISTS. (REPAYMENT OF DEBTS) 
ACT (I OF1956), S. 4 (2)—Payment of 
decree amount in instalments—Effect on 
mortgage decrees .. 566 


MADRAS VILLAGE PANCHAYATS 
ACT (X OF’ 1950), Ss. 2 (22), 2 (25) and 
3 (2)—Scope and effect of—Powers of 
Inspector ‘of Leécacl Boards to separate 
revenue village from village and to declare 
the former a separate village—Delegation of 
power of separation to Regional Inspector— 
Validity of -S. 127 (2)—If invalid as 
violating Art. 14 of the Constitutioa. — 221 


As amended by Act XXIV of 1957), 
S. 21—Election of President—Power to hold 
—Number of members of Panchayat fixed as 
15—Election of'12 members only—Retmain- 
ing seats not filled—Power of Panchayat 
with existing members to elect President— 
Person ‘not member of Panchayat—Right to 
object to election of President—Constitution 
of India (1950), Art. 226—Application for 
writ of prohibition—Competency 414 


Ss. 24, 29, 33 and 34—-Scope—Presi- 
dent, if -could cancel a resolution of the 
Panchayat 106 


MAHOMEDAN LAW--Release by daugh- 
ter of her rights to property in favour of 
her  father— Whether ^ valid—Release, if 
would amount “to a family arrangement— 
Evidence Act (I of 1872), S. 115—Estoppel 
—Transfer of Property Act (IV of 1882), 
S. 41—Election—Effect of, on the release 








Je Waki—‘Dharga” and —"Mosque"— 





Distinction-“Pallivasal”—Character of—Saj- 
jadanashin—S.atus, functions and powers of 
—Office of -mutavalli—Distinction .. 199 


8 


MOTOR VEHICLES ACT (IV OF 1939), 
Ss. 63, 64 and .64-A——Combined effect of— 
Right of revision—If available in cases 
where an appeal lies a 


PARTNERSHIP ACT (IX OF 1932), Ss. 5 
and 29 (2)—Partner entering into an agree- 
ment of partnership with stranger—Sub- 
partner—Rights and liabilities of—Duration 
of the sub-partnership—Suit for accounts of 
sub-partnership before expiry of term of 
main parlaership—Sustainability 233 
PAYMENT OF WAGES ACT (IV OF 
1936), Ss. 15 (2) and 22 (d)—Scope— 
Suit for a composite sum made up of claims 
for arrears of wages and for compensation 
Jurisdiction of the Civil Court—Whether 
barred 1 
PAYMENT OF WAGES ACT (X OF 
1957), S. 7 (2) (c)—Deductions from wages 
for loss, or damage to goods expressly en- 
trusted to the employee, for custody—Ex- 
pressly entrusted’, ‘custody —Meaning of 


.. 372 
PRACTICE—Authority of advocate to 
enter into compromise—Scope and extent 
of å 





Copy application struck off for failure 
to furnish the stamps called for—If could be 
restored by High Court in; Appellate juris- 
diction .. 552 
Relief—Duty of Court—Pleadings— 
Construction—Prayer for large relief—Claim 
‘not made out—Claim to lessor relief made 
out—Duty of Court to grant—Dismissal of 
suit—Propriety—Suit for declaration of joint 
ownership of property set apart for and 
used as passage for men, cattle, carts, etc.— 
Claim to ownership not proved but right of 
user as passage made out—Decrge on basis 





of right of  passage—Duty of Court to 
pass .. 189 
PRESIDENCY SMALL CAUSES 


COURTS ACT (XV OF 1882), Ss. 19 (g) 
and 41—Applicability and scope of—Land- 
Jord terminating lease under forfeiture 
clause—Application for .ejectment—Tenant 
disputing validity of termination of tenancy 
—Jurisdiction of Small Causes Court—If 
excluded .. 47 





Small Causes Court—Powers—If 
decide a question of fact for the first 
time in the New Trial Application. 437 
PRESIDENCY TOWNS INSOLVENCY 
ACT (III OF 1909), S. 49 (1)—Govern- 
ment's right to  priority—Right of private 
parly to insist on exercise of right by Gov- 
ernment 560 
PREVENTION OF FOOD ADULTERA. 
TION ACT (XXXVII OF 1954), Ss. 7 (1) 
and 2 (1), (a) and Rules under rule 46— 


Moisture content of butter in excess of the* 


statutory maximum—Practical impossibility 
of keeping the moisture content at or below 
the statutory level—If a defence 408 


S. 38—New Trial—Full Bench of the . 
could : 


rr e TI II. — —MÀ M M— M 


GENERAL INDEX. 


~ PREVN..OF FOOD ADULTN. ACT 


: (1954) -(Contd.). 


S. 10 (1) and (7)—Duty of food in- 
spector to follow the procedure indicated 
while taking sample—'As far as possible'— 
If would entitle the inspector to dispense 
with the procedure .. 194 
PREVENTIVE DETENTION ACT (IV 
OF 1950), Ss. 10 and 11—Order of Govern- 
ment under S. 11—Validity—Report of Ad- 
visory Board—Nature of—Reasons for the 
opinion—If should be given in the report— 
Proceedings under Article 226 of the Con- 
stitution of India (1950)—I£ Court could 
go into the factual correctness ef the grounds 
of detention . 169 
PROVINCIAL INSOLVENCY ACT (V 
OF 1920), S. 16—Petitioning creditor not 
proceeding with insolvency petition with dili. 
gence—Another creditor—If can be allowed 
to proceed with the petition 530 
S. 34 (2)—Order of  adjudication-- 
When takes effect for piros of proving 
debts by claimants .. 208 
S. 51 (1) and Civil Procedure Code 
(V of 1908), Order 21, rule 72—Leave to. 











-bid and set-off ‘obtained by decree-holder— 


Judgment-debtor adjudicated insolvent on bis 
own petition presented before the date of 
execution sale—Whether the decree-holder 
should put the sale proceeds into Court. 532 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887), Ss. 7 (1), proviso, and 
25—Finding of fact—Finding that summons 
was not duly served and that defendant knew 
of ex parte decree only*on service of notice- 
of execution—Interference—Application to- 


‘set aside ex parte decree—Security furnish- 


ed and fair bond executed within one month 
—Bond accepted within time but . registered" 
only after—Effect —S. 17 (1), proviso, if 
complied with 504 

RIPARIAN RIGHTS--Right of an  ayacut- 
dar to crossbund a flowing stream in a chan- 
nel to irrigate his lands—Scope of rights of 
different riparian ^ owners—Duty of Gov- 
ernment to ensure water-supply to riparian 
owners 160- 
SEA CUSTOMS ACT (VIII OF 1878), 
S. 167 (8)—Scope—Jurisdiction of Col- 
lector of Excise—Offence of smuggling gold 
—Order imposing penalty besides confisca- 
tion—Legality—Interference under Articie- 
226, Constitution of India—Foreign Exchange _ 
Regulation Act (VII of 1047), S. 23—41f 
can be combined with S. 167 (8), Sea. 
Customs Act . 115 
SPECIFIC RELIEF ACT (I OF 1877), 
S. 27 (b)—Transferee for value without 
notice—Paid his money’ ‘mg Meaning of—I£ 
payment should be only in cash 538: 
STAMP ACT (II OF  1899)—Document 
whether lease or mortgage—Lease deed with- 
a right of subrogation in favour of the 


‘STAMP ACT (II OF 1899) — (Cond. ). 


Xessee in respect of a mortgage discharged 
‘by the lessee by advancing the requiste 
amount as rent advance—Document if 
amounts to a mortgage (E.[B) .. 273 


Schedule I-A (Madras), Article 49 
(1) and Article 19—Lessee for a term, of a 

mill, surrendering the rights for the ua- 
expired period of lease—Document also pur- 
ports to transfer the assets and liabili 
ties ‘belonging to the lessee in the busi- 
ness carried on in the leasehold mill—Com- 
posite document—If a mere surrender or a 
conveyance (F.B.) 277 


SUCCESSION ACT (XXXIX OF 1925). 
S. 317—Scope—Letters of administration 
with will annexed—Grant of—Duties and 
liabilities of ^ administrator—Duty to file 
yearly  accounts—Beneficiary or legatee 
under will *dissatished with ^ account— 
Remedy of—Right to sue for accounts be- 
fore discharge of administrator and when 
proceedings arg pending in probate on 
r^ 
SUIT IN "EJECTMEN T  Requisites-—Pos- 
session of plaintiff evidenced by delivery war- 
rant and attakshi—Effect .. 110 


SUPPRESSION OF IMMORAL TRAF- 
FIC IN WOMEN AND GIRLS ACT 
(CIV OF 1956), S. 13—Special Officers 
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SUPPRESSION OF IMMORAL TRAFFIC 
-IN WOMEN & GIRLS ACT (CIV OF 
1956)—(Contd.) 


under, to deal with offences under the Act 
—Police Officers below the rank specified— 
If could investigate offences under the Act 
—Dealing with offences—If include investi- 
gation .. 606 
TORT—Nuisance by branches of overhang- 
ing trees—Nizhal Vada? (Sipe wmm) 
—Right of affected party to abate the nuis- 
ance 157 
TRADE UNIONS ACT (XVI OF 1926), 
S. Il—Refusal by the Registrar to register 
the Trade Union situate within the limits 
uf the Presidency Town—Appeal lies to the 
Original Side of the High Court only. 395 
TRANSFER PROPERTY ACT (IV OF 
1882), S. 41—Election—Effect on release. 

492 


S. 53 and Civil Procedure Code (V 
of 1908), Order 21, rule 63—Suit by an at- 
taching creditor avoiding a transfer on the 
ground that it had been made with intent to 
defeat his claim—If should be VIUA in a 
representative capacity 540 
S. 92 (3)—Subrogation—Nature of 

E.B.) 273 
WORR MEN'S Oe TON ACT 
(VIII OF 1928), S. 3— Compensation for 
worker injured—True trust of liability. 559 
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.SSUPREME COURT OF INDIA. l ie 
^^ [Civil Appellate Jurisdiction.] ` 

Present :—N. H; Buadwári; SK. Das AND'].'L. Kapur, JJ: SU de a 

“The Commissioner of Incoíae-Tax = at Se 2d i vu. Appellant® : En" 


|a. T 


Messrs. MeMillan & Gos’ - ogo s ta niue * .. Respondents. : 
Tncome-tax. Act (XI of 1922), sections 13 and 31. (3)—Income-tax Rules, 1922, rule 33— (Construction an 
scope — Method of accounting regularly employed by assesste— Income-tax Officer Econ nib basis Vesperae 
iby assessee—Power’ of Appellate Assistant Commissioner: ME A $ ae 
By the Full Court.—Section 13 of the Income-tax Act (XI of 1922) read with the proviso $ 
MN the method of accounting. regularly employed by the ou d for ju own Bornodea A babar nate 
ibasis of computation for the purposes ‘of séctions 10 and 12 of the Act unless, in the opinion of the 
Ancome-tax Officer, the true income, profits and gains cannot properly be deduced therefrom. - Where 
no method of accounting is regularly employed by the assessee or where“ the method regularly employed 
is such that, in the opinion of the Income-tax Officer the true incomie, profits and gains cannot be 
ascertained on its basis,the income must be computed upon such basis aad in such manneras the said 
Officer may determine. Itis a statutory duty imposed by the proviso, on the Income-tax Officer to 
determine whether to accept the method of accounting regularly employed after considering whether the 
-method was regularly employed’by the.assessee. ° ^'^ i Ax Ee 


‘By majority (Bhagwati, J., contra).—(1) The words “in the opinion of the Income-tax Officer"? 
is used in the proviso merely because, in the first instance, it will fall on the Income-tax Officer to 
«determine whether the income, etc., can be properly deduced from the method of accounting, in the 
‘same way as any other question of fact hasto be determined initially by him; the- Legislature has 
not drawn any nice distinction between objective determination and subjective determination as 
-contended for by the use of those words in the latter part of the proviso. It cannot be said that the 
power exercised by the Income-tax Officer under the latter part of the proviso is clothed with finality. 
and would éxclude the power of review by the appellate authority in seisin of the matter by an 
appeal preferred by the assessee. The proviso cannot bé construed as imposing any limitations 
‘on the wide powers conferred, under section 31 (3) of the Act on the Appellate Assistant Commis- 
sioner, powers to revise every process leading to the ultimate computation and assessment; the finding 
in favour of the assessee by the acceptance of the method of accounting by the Income-tax Officer 
«can be interfered, in an appeal by the assessee om other points, by the -Appellate Assistant - Commis- 
sioner by rejecting the same. 7 : : ras aS 


(2) Where the Appellate Assistant’ Commissioner so rejects he can invoke the provisions of rile 
:33 for the purpose of computing thé income ' just as the Income-tax Officer could have done; the 
. -* Civil Appeal No. 29 of 1955.. et 23 mang Wes 16th October,.1957. ^ 
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opening words, “in any case in which the Income-tax Officer is of opinion, etc.,” is similar to the 
expression in section 15, proviso and the reasons given in regard thereto will apply here also. 


Per Bhagwati, 7. (dissenting)—Words used by the Legislature must be given their full effect andi 
significance and the only way in which the words, “in the opinion of the Income-tax Officer"— 
who as defined in section 2 (7) is distinct from Appellate Assistant Commissioner defined in section 2(3) 
or any other officer of the hierarchy—can be construed, is to ascribe to the Legislature the intention 
to make the determination, under the latter part of the proviso to section 13, one of the Income-tax. 
Officer himself and of no other authority in the hierarchy of Income-tax Officers. The powers of the 
Appellate Assistant Commissioner are statutory and within the four corners of section 31 of the Act. 
He has no jurisdiction to arrive at a determination of his own as to the method of accounting 
regularly employed by the assessee, whether itis such that the income, etc., cannot properly be 
deduced therefrom. He can only do so on the representations of the assessee or the Income-tax. 
officer who represents the Revenue and would support his own findings. 


If he comes to that conclusion the only thing he could do under section 31 (3) (b) of the Act is to- 
set aside the assessment and direct the Income-tax Officer to make a fresh assessment. Section 31 (3) 
has got to be read harmoniously with the provisions of section 13 and the proviso thereto and so read; 
the only conclusion possible is that even though he exercises the wide powers conferred under section 
31 (3) he cannot abrogate the express power vested in the Income-tax ‚Officer under the proviso to- 
section 13. The conclusion the High Court reached was correct and the appeal has to be dismissed. 


Appeal;by Special Leave from the Judgment and Order, dated the 4th March,, 
1953, of the Bombay High Court in Income-tax Reference No. 27 of 1952. : 


C. K. Daphtary, Solicitor-General of India (G. N. Joshi and RH. Dhebar,. 
Advocates, with him), for Appellant. 


N. A. Palkhivala, Advocate (J. B. Dadachanji, S. N. Andley, Rameswhar Nath and. 
P. L. Vohra, Advocates of Rajinder Narain & Co.), for Respondents. 


The majority Judgment of the Court was delivered by 


S. K. Das, 7.—This is an appeal by Special Leave from the Judgment and: 
Order of the High Court of Judicature at Bombay, dated March, 4, 1953, in. 
Income-tax Reference No. 27 of 1952, by which the said High Court answered! 
certain questions of law referred to it in the negative. The answer to those ques- 
tions depends upon the true scope and effect of certain provisions of the Indian. 
Income-tax Act (XI of 1922), hereinafter referred as the Act regarding which. 
there has already been a difference of opinion between two High’ Courts in India.. 
Unfortunately, we have come to a conclusion different from that of our learned: 
senior brother Bhagwati, J., and we are explaining in this judgment, as briefly 
and clearly as we can, the grounds on which our conclusion is founded. 


Very briefly put, the relevant facts are these: The assessee, respondent before: 
us, is a non-resident company which has its head office in London and branches. 
in India. It sells and publishes books and magazines in various parts of the world. 
For the assessment year in question, it submitted a return of income in which with. 
regard to all publications sold in India, whether printed in India or elsewhere a. 
fixed percentage of what was known as the marked price was adopted as the cost 
of production. This, if one may so put it, was the method of accounting on which 
the assessee company submitted its return. The Income-tax Officer apparently 
accepted it and subject to certain minor modifications as respects some items of” 
expenditure and an alleged bad debt with which we are not now concerned, assessed. 
the assessee on an income of Rs. 82,623. The assessee appealed to the Appellate- 
Assistant Commissioner. The latter issued a notice under section 31 (3) of the 
Act against the assessee, and after hearing the assessee, enhanced the assessment of^ 
the assessee company’s business income to Rs. 1,11,616. The Appellate Assistant: 
Commissioner found : 


“It is noticed that on total turnover of Rs. 16,01,973 for the previous year ending goth May,.. 
1943, the gross profit amounted to Rs. 4,09,360 working out to just about 25.5 per gent. In the case- 
of World profit and loss account I find that the gross profit earned was £231, 070 on total sales of ^ 
£628,000 working out to over 37 per cent. The difference in gross profit is so wide that some expla- 
nation had to, be called for from the appellants, especially in view of the fact that the appellants- 
do not maintain what should be called an Indian trading and profit and loss account on the same- 
lines.d3 the’ World trading and profit and loss account. The profit and loss account maintained ini 
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India shows only the purchases at.the rate at- which these were charged to the Indian branches by the 
London head office instead of the real cost of these publications." 


He was. of the view that inasmuch as the fixed percentage of the marked price 
adopted by the assessee company as the production cost for its publications sold in 
India did not correctly represent .the, actual cost of production, the method of 
accounting regularly employed is such that a true figure of income, profits and 
gains is not deducible therefrom. .He fixed the income of the assessee company 
on the basis of the net world profit of the assessee on its world turnover, and apply- 
ing that basis to its Indian business came to the conclusion that the income of the 
assessee was Rs. 1,11,616. He did so presumably under the proviso to section 13 and 
rule 33 of the Indian Income-tax Rules, 1922. ES " 


The assessee company then appealed to the Appellate Tribunal. The Appellate 
"Tribunal remanded the case tó the Appellate Assistant Commissioner, but before the. 
remand could be decided came the decision of the Bombay High Court in K. F. 
Vakeel v. The Commissioner of Income-tax!. The Tribunal then held that in view o 
that decision, the Appellate Assistant Commissioner had no jurisdiction to enharice 
the income to Rs. 1,11,616, » Thereafter, the Commissioner of Income-tax, Bombay 
City, appellant before us, asked the Tribunal to submit..certain questions of law té 
the High Court of Bombay. "These questions were— 


“ (1) Whether it is open to an Appellate Assistant Commissioner on appeal to reject the assessees 
books of agcount, which have been accepted by the Income-tax Officer ? : 


(2) Whether it is open to an Appellate Assistant Commissioner on appeal to invoke the provi- 
sions of rule 33 of the Indian Income-tax Rules for the purpose of computing the income of a non- 
resident, the Income-tax Officer not having done so ? HO 


(3) Whether it'is open to an Appellate Assistant Commissioner on appeal to enhance am 
assessment in exercise of the powers conferred upon him by section 31 (3) (a) of the Indian Income-tax. 
Act, where as a result of definite information he is of opinion that the income of the assessee has been. 


under-assessed ?” 

By its judgment and order, dated March 4, 1953, the High Court answered the first 
two questions in the negative and held—rightly in our view—that the third question. 
did not arise. The appellant then asked for and obtained special leave to appeal 
from the said judgment and order of the Bombay High Court. 


The first question appears to us to have been somewhat widely framed and, in 
the terms in which it has been expressed, is not confined to the method of accounting 
referred to in section 13 of the Act. The Income-tax Officer, even when he accepts 
the assesees’s method of accounting is not bound by the figure of profits shown in the 
accounts. Ifand when an appeal is taken by the assessee to the Appelllate Assistant 
Commissioner, the latter can re-examine the books of account to test the correctness. 
of the assessment made. It is not disputed before us that ‘accounts’ must be distin- . 
guished from the ‘method of accounting’. Section 13 and its proviso are concerned 
with the method of accounting, In the context of the statement of the case, 
however, the first question really means this : is it open to the Appellate Assistant. 
Commissioner, on an appeal preferred by the assessee, to reject for the first time the 
method of accounting, purporting to act under the proviso to section 13 of the Act, 
on the ground that the income, profits and gains cannot be properly deduced there- 
from, when the Income-tax Officer although he has not expressly said so must be 
taken to have accepted the self-same method of accounting ? 

i 


The answer to the question depends on a correct interpretation of sections 13 and 
91 of the Act. We shall first read section 13 of the Act : 


** 15. Income, profits and gains shall be computed, for the purposes of sections 10 and I2, in 
accordance with the method of accounting regularly employed by the assessee : 


Provideditflat, if no method of accounting has been regularly employed, or if the method em- 
ployed is suchithat,fin the opinion of the Tneamneeae Officer, the income, profits and gains cannot 
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properly be deduced therefrom, then the computation shall be made upon such basis and in such 
manner as the Income-tax Officer may determine.” i 


"Ihe section enacts that for the purposes of section 10 (profits of business, profession or 
vocation) and section 12 (income from other sources) income, profits and gains must 
be computed in accordance with the method of accounting regularly employed by the 
assessee. The choice of the method of accounting lies with the assessee ; but the 
assessee must show that he has followed the method regularly for his own purposes. 
The section and the proviso read together clearly make such a method of accounting 
regularly employed by the assessee a compulsory basis of computation unless, in the 
opinion of the Income-tax Officer the income, profits and gains cannot properly be 
deduced therefrom. If the true income, profits and gains cannot be ascertained on 
the basis of the assessee’s method, or where no method of accounting has been-regu- 
larly employed, the income must be.computed upon such basis and in such manner as 
the Income-tax Officer may determine. E a . ` 


. Thus far, there is no divergence of opinion as to the true scope and effect of 
Ssection.13 and its proviso. ‘The divergence starts when section 13 is read along with 
Section: 31, and we come to the powers of the Appellate Assistant Commissioner. 
Section 31, in so far as it is relevant for our purpose, is in these terms: e., 


“g1 (9). In disposing of an appeal, the Appellate Assistant Commissioner may, in the case of 
an order of assessment,— k ota . * 
(a) confirm, reduce, entiánce or annul the assessment, or ` Py 
-. (b) set-aside the assessment and direct the Income-tax Officer to make a fresh assessment after 
making such further inquiry as the Income-tax Officer thinks fit or the Appellate Assistant Commis- 
‘sioner may direct, and the Income-tax Officer shall thereupon proceed to make such fresh assessment, 
and determine where necessary the amount of tax payable on the basis of such fresh assessment. 


eee eee eee eee ee eee eee eee ee eee eee ee eee! ee ee ey 


Provided that the Appellate Assistant Commissioner shall not enhance an assessment or a penalty 
"unless the appellant has had a reasonable opportunity of showing cause against such enhancement B 

Provided further that at the hearing of any appeal against an order of an Income-tax Ófficer; 
-the Income-tax Officer shall have the right to be heard either in'person or by a representative." : 


On one side, the argument on behalf of the appellant is that secfion 31' does not 
in any way limit or circumscribe the power of the Appellate Assistant Commissioner 
so as to exclude from the ambit of his jurisdiction the power given by section 13 and 
its proviso ; on the other side, the argument for the respondent is that by reason of the 
terms of the proviso, particularly the éxpression ‘in the opinion of thé Income-tax 
Officer" occurring therein, the power or duty of rejecting the method of accounting on 
the ground that the income, profits and gains cannot properly be deduced therefrom 
is given to the Income-tax Officer alone and not to any other authority in the hierar- 

~ chy of authorities mentioned in section 5 of the Act. Ancillary to the aforesaid two 
main contentions, there is a futher divergence of opinion as to whether the determina- 
tion of the Income-tax Officer under the proviso to section 13 in so far as such deter- 
mination depends on his opinion, is final or not. On behalf of the appellant it is 
contended that it is not final—whether the determination is in favour of the assessee 
or not—provided an appeal is preferred by the assessee and the Appellate Assistant 
Commissioner gets seizin of the assessment. For the respondent, the argument is 
that it is final when the determination is in favour of the assessee, even if the assessee 
prefers an appeal on any other ground ; but itis not final ifthe determination is against 
the assessee and the assessee appeals against that determination. These are the 
rival contentions which now fall for consideration. 


Learned counsel for the respondent has drawn a distinction between what 
he called at one stage, of his arguments (i) an objective determination by the Income- 
tax Officer—a determination based on certain objective facts and leading to certain 
consequences for or against the assessee—agd (ii) a small category of cases where the 
determination is purely subjective and results in certain consequences for or against’ 
the assessee. Learned counselhas expressed the same argument in less philosophical 
terms by saying that in one class:of cases; the determination is by whosoever may be 
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the assessing authority at the initial or appellate stage, and in the other by a named 
authority only. According to him, into the first class-of cases the entire hierarchy of 
income-tax authorities are included: ; but in,the second class of cases, the decision 
must be that of the named authority only. -He has referred us to certain other sections 
of the-Act where, according to him, the determination is also subjective, such as—sec- 
tion 4~A (a) (iv), section 10 (2) (vi), section 12-B (2), section 23-A, etc. In some 
other sections, it is pointed out, two or more authorities are named, e. £5 sections 27, 
38, 48, etc. : By what we must admit is a very adroit and plausible piecing together of 
some of these sections, learned counsel has-built up his argument that in the present 
case the opinion of the Income-tax Officer that the income, profits and gains can be 
properly deduced from the method of accounting regularly employed by the assessce 
is a subjective determination of the-Income-tax Officer alone, and the opinion of no 
other officer or authority can be substituted therefor. The Appellate Assistant 
Commissióner chad, therefore, no jurisdiction to go behind that opinion, 


We are, nable to accept this line of argument as correct, and our reasons are 
these. Firstly, we think that learned counsel is. reading more into.the expression 
“in the opinion of the Income-tax Officer" occurring in the proviso to section. 13 
than what is warranted by the language used. Whether the method of accounting is 
regularly employed or not is undoubtedly a matter which the Appellate Assistant 
Commissiofter can go into when he hasseizin of the appeal. It is not challenged that 
if the Intome-tax Officer decides against the assessee and determines that the i income, 
profits and gains cannot properly be deduced from the assessee's method of accounting 
the determination is liable to be set.aside on appeal, by the assessee. What then is 
the reason for holding that a subjective determination .or the determination of a 
named authority (whatever expression may be used) is inviolate in one case but not so 
in the other ? We have carefully examined, the. other sections of the Act to which 
learned counsel for the respondent has referred ; but we are unable to agree with him 
that the language used therein supports the very subtle distinction that he has drawn. 
Let us take, for example section 23 which deals with assessment, ` Under sub-section 
(3), the Income-tax Officer assesses the total. income of-the-assessee’ and determines 
the sum payable on the basis of such assessment ; under sub-section (4) the Income- 
tax Officer makes the assessment to the “best of. his judgment" —an expression much 
stronger than “in the opinion, of.the Income-tax Officer". It is not disputed that 
in an appeal from an assessment under sectiog. 23 the Appellate Assistant 
Commissioner can interfere with the determination.or judgment of the Income- 
tax Officer, and in such an appeal the Appellate. Assistant Commissioner can make 
his own assessment and exercise the power,which the Income-tax Officer could 
exercise. Siüce 1939 an appeal lies from a “ best of judgment? assessment made 
under sub-section (4) of section 23, but the right is restricted to “the amount of 
income assessed or the amount of tax determined.”- Why can he not then interfere 
with the opinion of the Income-tax Officer under the. proviso to section 13? Itis 
contended that both sub-sections (3) and (4) of section 23 prescribed objective 
conditions for the exercise of the power referred to therein. It is true that under 
both sub-sections the assessment must be a fair and honest estimate and not arbi- 
trary or capricious. Apart from that, however; we do not see-what other distinctive, 
objective conditions ‘there are which put those sub-sections in a oe category. 


The words ‘in the opinion of the Income-tax Officer’ are not to. be construed in 
the sense of a meré discretionary power ; but in the context ‘of the words used in the 
proviso to section 13 they impose a statutory duty. on the Income-tax Officer to 
examine in every case the method of accounting and to see (i) whether or not itis 
regularly employed and (ii) to determine whether the i income, profits and gains 
.can properly be deduced therefrom. Section. 30 of the Act gives the assessee a 
right of appeal i in respect of certain orders including an order of assessment, made. 
„under section 23. Section’31 deals with the hearing of an appeal and powers.of 
the "Appellate Assistant. Commissioner. Before disposing of .the; appeal, the 
Appellate Assistant Commissioner may, if he thinks fit, make.a further enquiry 
himself or cause it to be made by the Income-tax Officer, and in disposing of the 
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appeal he may, in the case of an order of assessment, confirm, reduce, enhance or 
annul the assessment ; he may set it aside and order a fresh assessment. There is 
nothing in the language of section 31 of the Act which imposes any restriction on 
the powers of an Appellate Assistant Commissioner so as to prevent him from 
exercising the power under the proviso to section 13. The restriction, if any must 
be inferred from the language of the proviso itself. Itis contended that the use of 
the words “in the opinion of the Income-tax Officer" in the second part of the 


proviso to section 13 suggests a complete elimination of the Appellate Assistant | 


Commissioner's jurisdiction to decide for the first time that the method of accoun- 
ting is such that the income, profits and gains cannot be properly deduced there- 
from. It istrue thatthe decision as to the method of accountingis to be arrived 
at first by the Income-tax Officer after a careful scrutiny ofthe accounts whether they 
are simple or complicated, and the power is to be reasonably and judicially exercised, 
which excludes any subjective or arbitrary decision by the Income-tax Officer. It 
cannot, however, be said that a power so exercised is clothed with finality and would 
be excluded from review by the Appellate Assistant Commissioner; and in reviewing 
the order the appellate authority can exercise the same powers which the Income-tax 
Officer could exercise. Our attention has been drawn to the difference in language 
in which the two conditions for the application of the proviso have been expressed; 
the first condition is fulfilled if no method of accounting is regularly employed; the 
second condition, however, requires an opinion, viz., the opinion of the Income-tax 
Officer that the income, profits and gains cannot be properly deduced from the 
method of accounting regularly employed. Itis pointed out that the first condition in- 
volves an objective determination—not by any named authority but by any and every 
authority which may have to consider whether the condition as to the regularity 
of the method employed has been fulfilled or not ; whereas the second condition 
involves a determination by a named authority. ‘The argumentis that by reason of 
the aforesaid difference in language, the legislature clearly intended that the opi- 
nion of no other officer can be substituted for the opinion of the named authority, 
viz., the Income-tax Officer, with regard to the fulfilment of the second condition ; 
therefore, once the Income-tax Officer accepts the method of accounting as proper, the 
Appellate Assistant Commissioner has no jurisdiction to go behind that opinion. We 
are unable to accept this argument as correct. It is to be remembered that with 
regard to both conditions, the first and initial duty is that of the Income-tax Officer to 
determine whether the conditions or any of them are fulfilled ; secondly, if the opi- 
nion of the Income-tax Officer with regard to the second condition is to be inviolate 
by reason of the difference in language, then it should be inviolate in cll cases. Why 
should it be inviolate in one case and not so when the assessee appeals against a deter- 
mination made adverse to him ? We feel that the second condition is expressed in the 
terms in which it has been expressed, because it involves an inferential process and 
the expression ‘in the opinion of the Income-tax Officer’ is aptly used as that officer 
must in the first instance make the determination. It does not necessarily follow that 
the Appellate Assistant Commissioner cannot revise the determination and exercise 
the power which the Income-tax Officer could exercise. 


A reference was also made by counsel for the respondent to the definition of 
‘Appellate Assistant Commissioner’ and ‘Income-tax Officer’ in sections 2 (3) and 2 
(7) of the Act. These definitions do not carry the matter any further ; because in 
order to determine the scope of the powers of the Appellate Assistant Commissioner, 
sections 30 and 31 must be looked at and they will govern appeals, unless those powers 


v cut down by the words of sections 2 (3) and 2 (7) or any other provision of the 
ct, ] 


Another distinction which learned counsel for the respondent has drawn 
with regard to the finality of the determination of the Income-tax Officer under 
the proviso to section 13 is this :’ hehas said that where the Income-tax Officer deter- 
mines that the method is unacceptable in the sense that income, profits and gains 
cannot be properly deduced therefrom, there isa decision ; where, however, he does 
not so decide, there is no decision, and it is merely a case of non-exercise of power, 

e P ` 
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"This distinction learned counsel for the respondent has drawn in order to get over the 
anomaly that follows in holding that in one case the determination is final and in 
another case itis notso. Weare not at all impressed by this distinction. For one 
thing the distinction is much too subtle; then again, looked at from the proper stand- 
point, a non-exercise of the power under the proviso is also a decision inasmuch as 
it amounts to an acceptance of the method of accounting on the ground that the 
income, profits and gains can be properly deduced therefrom. In the instant 
case the Income-tax Officer has looked into the accounts and the computation on 
the basis of the method employed has been adopted by him. 


Lastly, it seems to us clear that the answer to the question is provided by the 
language of section 31. ‘As observed by Chagla, C.J., in M/s. Narrondas Manordass, 
Bombay v. Commissioner of Income-Tax*, the language is wide enough to enable the 
Appellate Assistant Commissioner to f 

“correct the Income-tax Officer not only with regard to a matter which has been raised by the 
"ssessee but also with regard to a matter which has been considered by the Incorne-tax Officer and 
determined in the course of the assessment.” : 
We are unable to accept the argument that the proviso to section 13 imposes a 
limitation on the powers of the Appellate Assistant Commissioner under section 31. 
No doubt, the two sections must be read harmoniously; but section 13 and its 
proviso contain no words of limitation or qualification upon the power of the 
AppellatesAssistant Commissioner in enhancing the assessment or setting aside the 
assessment and directing a fresh assessment to be made by the Income-tax Officer. 
Dealing with the powers of the Appellate Assistant Commissioner, Chagla, C.J., 
in Narrondas *s Case}, said : A. j ; 

“ It is clear that the Appellate Assistant Commissioner has been constituted a revising authority 
against the decisions of the Income-tax Officer ; a revising authority not in the narrow sense of revising 
what is the subject-matter of the appeal, not in the sense of revising those matters about which the 
assessee makes a grievance, but a revising authority in the sense that once the appeal is before him 
he can revise not only the ultimate computation arrived at by the Income-tax Officer but he can 
revise every process which led to the ultimate computation or assessment. In other words, what he 
can revise is not merely the ultimate amount which is liable to tax, but he is entitled to revise the 


various decisions given by the Income-tax Officer in the course of the assessment and also the various 
incomes or deductiogs which came in for consideration of the Income-tax Officer." 


We are in agreement with these observations. 


The substance of the matter as it appears to us isethis : the proviso to section 13 
uses the expression “in the opinion of the Income-tax Officer" merely because, in 
the first instance, it will fall on the Income-tax Officer to determine after considering 
the method of accounting regularly employed whether income, profitsand gains can 
be properly deduced therefrom, in the same way as any other question of fact has 
to be determined initially by the Income-tax Officer ; the Legislature has not drawn 
any such nice distinction between objective and subjective determination as is 
sought to be made out by learned counsel for the respondent. Lastly, the proviso to 
section 13 does not import any limitation on the power of the Appellate Assistant 
Commissioner under section 31 and the latter section gives the Appellate Assistant 
Commissioner power to revise every process which leads to the ultimate computa- 
tion or assessment. i 

Two other points also require notice at this stage. In the course of the argu- 


ments before us, a reference was made to section 33-B, which was inserted by the 
Income-tax and Business Profits Tax (Amendment) Act, 1948. "There can be no. 


, doubt that, in view of the language used in section 33-B, the Commissioner of Income- 


tax may interfere with any order of the Income-tax Officer including a determina- 
tion under the proviso to section 19, provided the other conditions of the section are 
fulfilled. Section 33-B runs counter to the contention that a determination under 
the proviso to Section 13 is a subjective determination or a determination of a named 


1 





. 1. I.T. Reference No. 58 of 1956. (Reported as Narrondas Manordas v. Commissioner -of Income- 
tk Bombay. 1.L.R. (1957) Bom. 512 : A.I.R. 1958 Bom. 35 : 31 I.T.R. gog : 56 Bom. 
R. 511. s 7 
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authority, which is inviolate in character. Any such construction as is contended 
for by the respondent will render this section nugatory. 


The other point is this: assume that a determination under the proviso to 
section 13 in favour of the assessee can be gone into by the Appellate Assistant Com- 
missioner when the assessee prefers an appeal on some other ground, and assume also 
that the Appellate Assistant Commissioner can set aside the assessment if he finds that 
the Income-tax Officer has not applied his mind to the proviso or has wrongly held 
that from the method of accounting, thé income, profits and gains can be properly 
deduced ; what can he do then ? Can he act under the proviso himself and determine 
the question or must he only direct the Income-tax Officer to apply his mind afresh 
‘to the proviso? On one side, there is the language of the proviso, and on the other the ' 
language of section 31 which gives wide power to the Appellate Assistant. Commis- 
sioner. At first sight, there may appear some conflict between the two. But on a 
closer scrutiny there is, we think, no conflict. As we have said before the language of 

. the proviso means only this that, in the first instance,the Income-tax Officer must form 
his own'opinion as to whether the i income, profits and gains can be properly deduced 
from the method of accounting regularly employed , ifany ; but ifhe fails to apply his 

. mind to the proviso or comes to a wrong -determination for or against the assessee in 
the computation of the income, the Appellate Assistant Commissioner can correct the 
error in computation provided he has seizin of the assessment on an appeal filed by the 
assessee. If the assessee files no appeal, the Appellate Assistant Commissibner does not 
come into the picture, because the Revenue has no right-of appeal from an Assessment 
made ‘by the- Income-tax Officer. Whether in a particular-case a remand will be 
~ the proper order or ‘whether the error can ‘be corrected by the Appellate Assistant 

Commissioner himself will depend on the circumstances of each case. Ifit be held 

that the Appellate Assistant Commissioner can only set aside the assessment in such 

‘circumstances, an impossible result may follow. If the Appellate Assistant Commis- 

sioner holds that from the method of accounting the income, profits and gains can- 
not be properly deduced, let us assume that the only order he can pass is to set aside 
the assessment and direct the Income-tax Officer to make a fresh assessment. Butif the 
opinion of the Income-tax Officer is the only opinion which: determines the matter, 
the Income-tax Officer may adhere to his opinion: That will result in a deadlock. If 
the proviso to section 13 does not impose any limitation on the power of the Appel- 
late Assistant Commissioner, as we hold it does not, then the Appellate Assistant 

Commissioner has the power fo correct the error in the way most suitable in the 

circumstances of the case, provided he acts within the ambit of his power under 
section 31 of the Act. Section 31 (3) does not in terms say that the power to-vary the. 
assessment including the power to enhance it is subject to any limitation.. 


z- Wehaveso far dealt with the questions at issue untrammelled by any authorities. 
We now-turn to such authorities as.have been placed before us: We take up first the 
decision in K.F. Vakeel v. The Commissioner of Income- Tax. The facts of that case were 
these : the assessee carried on a business of loading and unloading ships from Janu- 
ary 1, 1943 to June 30, 1944. On July 1, 1944, the assessee entered into a partner- 
ship with his brother. "Thé assessee maintained his accounts on the cash basis and 
his accounting year was the.calendar year. For the calendar year 1943 he was assess- 
ed to income-tax on his accounts which as stated were maintained on cash basis. 
On July 1, 1944, when the firm of the assessee.and his brother came into existence the 
position was that there were outstanding to the extent of Rs. 2,13,306 and there were 
liabilities to the extent of Rs. 8b,650. Between July 1 and December 31, 1944, 
the assessee recovered Rs. 2,02,209 and he discharged the liabilities to the extent of 
Rs. 86,650. Therefore the net àmount that he realised between July r and Decem- - 
ber 31, 1944, was Rs. 1,1 5,659. It is this amount which was the subject-matter of 
the reference. The contention of the assessee was that as this amount was realised 
after he ceased to do business it was a capital receipt which was not subject to tax. His 
further contention was that as he kept his accountson cash basis, this amount could . 
not be included in his áccoünts of the business done from Jantiary 1, to June ' 3o, 
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1944, inasmuch as this amount was not realised during that period but was realised 
during a priod subsequent to the period for which accounts were kept. When the mat- 
ter went before the Appellate Assistant Commissioner, he.took the view that the asses- 
see continued to carry on the business till December 31, 1944; he also held that a sum. 
of Rs. 2,13,306 was recovered from July 1 to December 31, 1944, and not a sum of Rs. 
2,02,209 as alleged by the assessee. When the assessee appealed to the Tribunal 
from the decision of the Appellate Assistant Commissioner, his contention regarding. 
the sum of Rs. 2,02,209 was upheld by the Tribunal. His contention with regard to 
the termination of his business was also, upheld by the Tribunal and the Tribunal 
held that the business came to an end on June 30, 1944, and not on December 31, 
1944. ‘The assessee further contended before the Tribunal that the net amount of 
Rs. 1,15,559 which he realised was.a capital receipt and not a revenue receipt. The 
Tribunal came to the conclusion that the assessee should be assessed not on the cash 
basis but on*the accrual basis and, according to the Tribunal, the sum of Rs. 1,15,559 
had accrued to the assessee during the period of accounts, vig., January 1, 1944,to 
June 30, 1944, and therefore it was subject to tax. The Tribunal took the view that 
it was not possible to discover the profits made by the assessee if the accounts were 
maintained on cash basis and therefore the proper method of accounting was the 
mercantile, that is, the accrual basis and not cash basis. The decision of the High 
Court was based on two grounds: first, the Tribunal was wrong in forming an opinion 
suo motu that ehe cash basis was not the proper basis from which income, profits and 
gains can lve properly ascertained, because i£ was not for the Tribunal to form an opinion on 
that question at all ; secondly, there was nothing before the Tribunal which could 
justify it in coming to the conclusion that the Income-tax Officer was not in a posi- 
tion to deduce the income, profits and gains from the method of accounting adopted 
by the assessee. The actual decision can be easily supported on the second ground 
itself, because the "Tribunal committed an error of law in coming to a finding on 
no material or evidence. Indeed, the learned Advocate-General appearing for the Re- 
venue, conceded in that case that in view of the state of the record it was not possi- 
ble for him to contend that the Tribunal’s decision was correct and further the Tribu- 
nal was in error in holding that the assessee could be compelled to adopt the accrual 
basis in keeping his accounts and give up the cash basis-which he had regularly 
maintained in the past. While, therefore, the actual decision in the case was un~ 
doubtedly correct, we are unable to accept as correct the following further observa- 
tions in connection with the first ground : 


** There were the appellate powers and those powers could be exercised or. the opinion formed . 
by the Income-tax Officer. But it is for the Income-tax Officer, who is the assessing officer, to be 
dissatisfied with the method of accounting regularly adopted by the assessee. If he found no difficulty 
in assessing the income, profits and gains from the method of accounting regularly adopted by the 
assessee, then it is not for any other authority to come to a different conclusion. It may be that if an 
opinion is formed by the Income-tax Officer that opinion may be subject to an appeal to the Appellate 
Assistant Commissioner or the Tribunal ; but in the first instance an opinion has to be formed by the 
Income-tax Officer as required by the proviso." . 


While we agree that, in the first instance, the Income-tax Officer as the first assessing 
officer has to form an opinion about the applicability of the proviso to section 13, we 
do not agree that it is not open to any other authority which is lawfully in seizin of 
the order of assessment of which the method of accounting under section 13 is only a 
part, to come to a different conclusion with regard to the applicability of the proviso. 
Let us examine this point a little more closely. The Income-tax Officer may proceed 
in one of three ways:(1) he may fail to apply his mind to the statutory duty imposed 
on him by section 13 and its proviso and may accept the assessee’s method of accoun- 
ting without at all considering if (a) the method was regularly employed and (6) if the 
income, profits and gains of the assessee can be properly deduced therefrom; (2) he may 
apply his mind and decide in favour ofthe assessee that the method. is both regulrar 
and acceptable (in the sense that income, profit: and gains can be properly deduced 
therefrom) ; or (3) he may decide against fhe-assessee and hold that the method is 
either not regularly employed or is unacceptable. In the first case, there is a failure to 
perform a statutory duty and it has not been seriously disputed that the appellate 
authority can direct the Income-tax officer to perform that duty. This is supported 
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by high authority to which we shall presently refer. In the third case, it is conceded 
that the appellate authority can interfere and set aside the opinion or determina- 
tion of the Income-tax Officer, and in doing so the appellate authority must form 
his opinion if the method of accounting is proper and acceptable. The dispute or 
divergence of opinion relates only to the second case and to a part of it only, because 
itis not disputed that the finding as to whether the method of accounting is regularly 
employed or not is an objective determination which the appellate authority can 
revise. Both the Appellate Assistant Commissioner and the Appellate Tribunal 
have wide powers to go into questions of fact and law,the Appellate Assistant Commis- 
sioner under section 31 (3) and the Appellate Tribunal under section 33 (4). Even 
the Commissioner can revise an order of the Income-tax Officer under section 33-B 
in certain circumstances stated therein. We see no justification for holding that 
these powers, so widely expressed by the statute, become ineffective in one particular 
case only, namely when the determination or opinion is in favour of the assessee as 
respects the propriety of the method of accounting. It is true that the Revenue has 
no right of appeal under section 30, but that is not a decisive circumstance. The 


assessee can make any order of assessment by the Income-tax Officer final by not . 


appealing therefrom, whether the order is based on a subjective or objective deter- 
mination. The point is not what happens when there is no appeal ; but the point 
is when the appellate authority is lawfully in seizin of the matter, what powers it 
can exercise. 7 


. 
We are, therefore, of the view that though Vakeel’s caset, was rightly decided, 
some of the reasons given in support of the decision are not correct in law. 


Next comes the decision of the Punjab High Court in Oriental Building and furni- 
shing Company v. Commissioner of income- T ax? where a view contrary to that of the Bom- 
bay High Court was taken. Though we hold that the conclusion arrived at in this 
decision is correct, there is no detailed discussion in the judgment of the issues 


Y 


involved, except the bare statement that the powers of the Appellate Tribunal under _ 


section 33 are very wide. 


Apart from the aforesaid two decisions which directly bear on the question under 
our consideration, there are some other decisions which have ansindirect but not a 
decisive bearing on the question. First, in order of priority, is the decision of the 
Privy Council in Commissioner of Income-tax v. Sarangpur Cotton Manufacturing Co. 
-Lid?, In that case, the assessees had for years past adopted regularly the method of 
- valuation of stocks by taking some price well below both cost and market price and 
they followed this method in the relevant accounting year. The object of this strik- 
ing under-valuation was the creation of a “‘secret reserve” which involved the reten- 
tion of profits so as not to be included in the profits shown to the shareholders by the 
profit and loss account and the balance sheet, but which constituted part of the 
taxable profits. The Income-tax Officer, without applying his mind to the question 
whether the true profits could be deduced from the method of accounting regularly 
employed by the assessees, accepted the accounts and held the assessees bound by the 
figure of profit shown in the accounts. The Privy Council held that the profit shown 
in the profit and loss account and the balance sheet was not the true figure for income- 
‘tax purposes and the Income-tax Officer could not reasonably conclude that the 
true profits could be properly deduced from a gross under-valuation. It is clear 
from the decision that their Lordships proceeded on the footing that the Income tax 
‘Officer had failed to perform the statutory duty imposed on him ; they amended the 
question accordingly, answered it in the negative, and directed that it would be for 
the Income-tax Officer to proceed to the proper discharge of his duty under section 
13. The decision is clear authority for the view that where there has been a failure to 
perform the statutory duty imposed on the Income-tax Officer under section 13 of 
the Act, his order is liable to be set aside, even though he may ha¥e accepted the 
accounts and held the assessee bound by the figure of profit shown in the accounts. 
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There are a number of decisions where it has been held that an ovder of the 
Income-tax Officer under the proviso to section 13 against an assessee is liable to be 
‘set aside on appeal. We need only mention some of them here: See Lala Sarju 
Prasad, Yn ret, Pearey Lal Shukla of Cawnpore, Yn re? and Commissioner of Income- Tax v. 
Kameshwar Singh of Darbhanga?. In these cases, it was held that the determination 
-of the Income-tax Officer under the proviso to section 13 did not exempt his com- 
putation from examination on appeal, and the Appellate Assistant Commissioner 
had jurisdiction, in an appeal against an assessment under the proviso to section 13, 
sto substitute a different method of computation. 


Lastly, we refer to a few only of the decisions in which the power of the Appel- 
late Assistant Commissioner under section 31 has been held to be confined to the 
-subject-matter of the assessment appealed against, so that he has no power to enhance 
‘the assessment by assessing néw sources of income: fagarnath 1 herani v. Commissioner 
-of Income-tax*; | Gajalakshmi Ginning Factory v. Commissioner of Income-tax* and Chowdhury 
Sharafat Hussain v. Commissioner of Income-tax9. We do not think that these decisions 
touch the question at issue before us. The present is not a case where the Appel- 
late Assistant Commissioner has travelled outside the ambit of his jurisdic.ion 
-under section 31 of the Act. 


For the reasons given above, we would answer question No. 1 in the affirmative. 
-As to questiorfNo. 2, only.a few words are necessary. Rule 33 of the Indian Income- 
"tax Rules, 1922, is in these terms : Hu 
i “39. In any case in which the Income-tax Officer is of opinion that the actual amount of the 
income, profits or gains accruing or arising to any person residing out of the taxable territories whether 
directly or indirectly through or from any business connection in the taxable territories or through 
-or from any property in the taxable territories, or through or from any asset or source of income in 
"the taxable territories, or through or from any money lent at interest and brought into the taxable 
territories in cash or in kind cannot be ascertained, the amount of such income, profits or gains for 
the purpose of assessment to income-tax may be calculated on such percentage of the turnover so 
-accruing or arising as the Income-tax Officer may consider to be reasonable, or on an amount which 
bears the same proportion to the total profits of the business of such person (such profits being com- 
puted in accordance with the provisions of the Indian Income-tax Act) as the receipts so accruing or 
arising bear to the total receipts of the business, or in such other manner as the Income-tax Officer 
"may deem suitable.” | 


-A similar expression occurs in the rule :—In any case in which the Income-tax 
"Officer is of opinion, etc”. For the same reasons which we have given with regard 
:to question No. 1, the answer to question No. 2 is also"in the affirmative. 


The appeal must, therefore, be allowed ; the judgment and order of the High 
Court of Bombay, dated March 4, 1953, is set aside and the two questions referred. 
to the said High Court are answered in favour of the Revenue. In view of the difi- 
culty of interpretation and the divergence of opinion as respects the questions of 
Jaw involved, we think that the parties must bear their own costs throughout. 


The dissenting Judgment of the Court was delivered by ; 


Bhagwati, 7.—This appeal with special leave from the judgment and order of 

the High Court of Judicature at Bombay raises an interesting question zs to whether 

"the power under the proviso to section 13 of the Indian Income-Tax Act (Act XI of 

1922) hereinafter referred to as “the Act” of rejecting the method of accounting 

‘regularly employed by the assessee can be exercised by the Appellate Assistant Com- 

‘missioner while hearing an appeal of the assessee under section 31 of the Act, if the 
Income-tax Officer. had not done so in the first instance. : 


The respondent is a limited company registered in England having its registered 
office at St. Martin Street, London.. In India it has its branches at Calcutta, Bom- 
bay and Madras. The respondent publishes as well as sells books and magazines 
rin various part? of the world. The Head Office and branches outside India invoice 
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publications to the Indian branches not.at cost but at a valuation which is 25 per 
cent. of the marked price for sterling publications and 30 per cent, of the marked 
price for currency publications. For the purposes of computing the profits of its 
Indian branches, the respondent takes the, said valuation as the cost of the 
publications. : 


For the assessment year 1944-45 ‘the xespondene: Was nod under the a as-a 
non-resident company. Its year of account ended on April 30, 1943. In submitting 
its return of income for the said assessmentyear 1944-45 and in the assessment proceed- 
ings before the Income-tax Officer for that year, the respondent took the aforesaid 
invoice valu as representing the cost of the books produced by it. The business. 
income returned by the respondent was Rs. 79,131. By his assessment order, dated 
March 24, 1945, the Income-tax Officer accepted the method of accounting em- 
ployed by the respondent and its books of account for the Indian business. He, 
however, added back certain items of expenses shown in the respondent's balance- 
sheet and profit and loss account and computed the income at Rs. 82,623 and 
disallowed the respondent's claim for a bad debt of Rs. 3,592. _ 


The respondent appealed against the said disallowance to the dsellele Assis- 
tant Commissioner. The Appellate Assistant Commissioner allowed the respondent s 
claim for bad debt., He was, however, of the. view that the asses ee's method of 
accounting, viz., taking the aforesaid invoice value as representing the respondent’s 
actual cost of production was such that the respondent’s profits could notebe properly 
deduced therefrom and issued notice to the respondent under the first proviso to sec- 
tion 31 (3) of the Act, calling upon the respondent to show cause why its.assessment 
should not be enhanced. After hearing the respondent the Appellate Assistant 
Commissioner made an order, dated November 10, 1948, calculating the, Indian 
business profits of the respondent on an amount which bore the'same proportion -to the 
net world profits of the respondents’: business as the Indian turnover bore to the 
world turnover and enhanced the Indian business income of the respondent by Rs. 
1,11,616. 


The respondent preferred an appeal to de Income-tax’ ‘Appellate Triburial 
against this order of the Appellate Assistant Commissioner and contended inter alia:. 
that the Appellate Assistant Commissioner had no jurisdiction ‘to discard the. res- 
pondent's method of accounting and re-computing the respondent's Indian business. 
profits in the manner he had, purported to do and that in any event for thé reasons 
mentioned by the respondent the margin of net world profits could not be applied to- 
the Indian business. By its order, dated April 29, 1950, the Tribunal remanded the 
case to the Appellate Assistant Commissioner with a direction that he should.allow 
the respondent to prove the actual cost of the goods invoiced to and sold in India. 


The Appellate Assistant Commissioner submitted his remand report in due 
course. In the meanwhile, however, the High Court had delivered its judgment 
in K. F. Vakeel v. The Commissioner of Income-tax*, to the eff.ct that no authority other: 
men ps Income-tax Officer had jurisdiction to act under the proviso to section 19 
ofthe Act. ~ 


Relying upon that judgment, the respondent raised two contentions before the: 
"Tribunal and they were (-) that i. was no: competent to the Appellate Assistant 
Commissioner on appeal to reject the resporident's method of accounting which had. 
been accepted by the Income-tax Officer and (b) that it was not c mpetent to the. 
Appellate Assistant Commissioner on appeal to compute the Indian business profits 
of the respondent under rule 33 of the Indian Income-tax Rules, the Income-tax 
Officer not having done so. The Tribunal accepted these contentions of the res- 
pondent and by its order, dated October 16, 1951, allowed the appeal. 


At the instance of the appellant, the Tribunal stated a case and referred thè: 
following quesions of law to-the High Court for its opinion under section 66 (1) of 

the Act : 

co O_O. 
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“ (1) Whether it is open to an Appellate Assistant Commissioner on appeal to reject the 
assessee’s books of account, which have been accepted by the Income-tax Officer ? 

(2) Whether it is open to an Appellate Assistant Commissioner on appeal to invoke the provi- 
sions of Rule 33 of the Indian Income-tax Rules for the purposes of computing the income of a non- 
resident, the Income-tax Officer not having done so ? 

(3) Whether it is open to an Appellate Assistant Commissioner on Appeal to enhance an 
assessment in exercise of the powers conferred upon him by section 31 (3) of the Indian Income-tax 
Act, where as a result of definite information he is of opinion that the income of the assessee has been 
under-assessed ? 


The said reference was heard by the High Court on March 4, 1953 and the High 
Court following its own decision in K. F. Vakeel’s case! answered the referred ques- 
tions Nos. 1 and 2 in the negative.and stated that the referred question No. 3 did not 
arise. 

The appellant applied to the High Court for a certificate of fitness to appeal to 
this Court under section 66-A (2) of the Act but without success. The appellant 
thereupon applied for and obtained f om this Court special leave to appeal under 
Article 136 of the Constitution. i 


'The provisons of the Act and the rules framed thereunder that fall to be consi- 
dered in thisappeal are the following : - l . ' 


* SECTION 13: ‘ Method of Accounting *.—lIncome, profits and gains shall be computed for the 
purpose of sections 10 and 12 in accordance with the method of accounting regularly employed by 
the assessee : 5l . 


Provided that, ifno method of accounting has been regularly employed, or if the method employed 
is such that, in the opinion of the Income-tax Officer, the income, profits and gains cannot properly be 
‘deduced therefrom, then the computation shall be made upon such basis and in such manner as the 
Income-tax Officer may determine. : 


Secrion 91 : Hearing of Appeal.— 
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(3) In disposing of an appeal, the Appellate Assistant Commissioner may, in the case of an 
«order of assessment : : i d : ; 


(a) confirm, reduce, enhance or annul the assessment, or 


(b) set aside the assessment and direct the Income-tax Officer to make fresh assessment after 
making such further enquiry as the Income-tax Officer thinks fit or the Appellate Assistant Commis- 
‘sioner may direct, and the Income-tax Officer shall thereupon proceed to make such fresh assessment, 
„and determine where necessary the amount of tax payable on the basis of such fresh assessment 
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Provided that the Appellate Assistant Commissioner shall not enhance an assessment or a penalty 
«unless the appellant has had a reasonable opportunity of showing cause against such enhancement $ 
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RULE 33- OF THF INDIAN IwcoME-TAX RULES, 1922.—In any ‘case in which the Income-tax 
‘Officer is of opinion that the actual amount of the income, profits or gains accruing or arising to any 
person residing out of the taxable territories whether directly or indirectly through or from any 
‘business connection in the taxable territories or through or from any property in the taxable terri- 
‘tories, or through or from any asset or source of income in the taxable territories, or through or from 
any money lent at interest and brought into the taxable territories in cash or in kind cannot be 
ascertained, the amount of such income, profits or gains for the purposes of assessment to income-tax 
may be calculated on such percentage of the turnover so accruing or arising as the ' Income-tax 
Officer may consider to be reasonable, or on an amount which bears the same proportion to the 
total profits of the business of such person (such profits being computed in accordance with the 
provisions of the Indian Income-tax Act) as the receipts so accruing or arising bear to the total 
receipts of the business, or in such other manner as the Income-tax Officer may deem suitable.” 


It is contended by the learned Solicitor-General for the appellant that even 
though no right of appeal is conferred upon the Revenue against an assessment order 
made by the Income-tax Officer, once the assessee carries an appeal before the Appel- 
Yate Assistant Commissioner the assessment order is wholly robbed of its finality and 
the whole of the assessment is at large before the Appellate ‘Assistant Commissioner 
with the r- sult that itis then open to the Revenue to urge all the contentions which 
it could have done before the Income-tax Officer and ask the Appellate Assistant 
“Commissioner to re-open the whole' enquiry and, in effect, re-assess the assessee 
and even enhance the assessment, provided of course, that the Appellate Assistant 
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Commissioner shall not enhance the assessment unless and until he has afforded the 
assessee a reasonablé opportunity of showing cause against such enhancement. ‘It is. 
further contended that the powers which the Appellate Assistant Commissiorier thus. 
exercises are not circumscribed by any limitations and are unfettered and in the 
exercise of such powers it is competent to the Appellate Assistant Commissioner also: 
to reject the method of accounting regularly employed by the assessee even though the 
Income-tax Officer had not done so provided he, the' Appellate Assistant Com- 
missioner, is of the opinion that the method of accounting employed is such that the 
income, profits and gains cannot properly be deduced therefrom and in that event the: 
Appellate Assistant Commissioner is also entitled to adopt the mode of computation. 
of the income prescribed by Rule 33 of the Indian Income-tax Rules. ' 


It is, on the other hand, contended by the learned counsel for the respondent that 
the determination whether the method of accounting regularly employed by the 
assessee is such that the income, profits and gains cannot properly be deduced there- 
from is within the exclusive province of the named authority, viz., the Income-tax 
Officer and such determination by the!named authority is the condition precedent to a. 
certain consequence following thereupon, viz., the rejectiontof the method of accounting. 
regularly employed by the assessee. Such determination then cannot be substituted 
by that of another authority, though while entertaining an appeal at the instance of the 
assessee such authority might consider whether the named authority has correctly 
determined the question. Once the named authority has determined that the case 
does not fall within the proviso, no other authority has jurisdiction to determine that 
question and the main provision of section 13 operates.and the income, profits and: 
gains of the assessee can only be computed for the purpose'of sections 10 and 12. in 
accordance with the method of accounting regularly employed by the assessee. Not 
only is the Income-tax Officer bound injsuch a case to compute the income, profits and. 
gains in accordance therewith by reason of the mandate contained in the main pro- 
vision of section 13 but the Appellate Assistant Commissioner also is similarly bound. 
and the terms of section 31 (3) which gives the Appellate Assistant Commissioner 
power even to enhance the assessment cannot be construed as abrogating or setting. 
at naught the imperative terms of section 13 and the proviso- thereto which vest 
such power only in the named authority and no other. 


There is paucity of authority on the construction of section 13 of the Act. The 
High Court in deciding the reference in question relied upon an unreported judgment 
of its own delivered on Octóber 11, 1950, in K. F. Vakeel v. The Commissioner of. 
Income-tax and E.P. Tax!. In that case the Tribunal for the first time came to the 
conclusion that it was not possible to discover the profits made by the assessee if 
the accounts were maintained on cash basis and therefore the proper method of 
accounting was the mercantile, i.e., the accrual basis and not the cash basis, even 
though the Income-tax Officer had accepted the method of accounting regularly 
employed by the assessee and the Appellate Assistant Commissioner had concurred. 
in the same. The question that arose before the High Court was whether the Tribu- 
nal had jurisdiction to do so. The High Court construed the provisions of section 
13 of the Act and was of opinion that : 


“It is for the Income-tax Officer to form the opinion that income, profits and gains cannot 
properly be deduced from the method adopted by the assessee and if such an opinion is formed by the 
Income-tax Officer then the computation of income, profits and gains has to be made upon such 
basis and in such manner as the Income-tax Officer may determine. It is for the Income-tax Officer, 
who is the assessing officer, to be dissatisfied with the method of accounting regularly adopted by the 
assessee. If he found no difficulty in assessing the income, profits and gains from the method of account- 
ing regularly adopted by the assessee then it is not for any other authority to come to a different con- 
clusion. It may be that if an opinion is formed by the Incme-tax Officer that opinion may be subject 
to an appeal to the Appellate Assistant Commissioner or the Tribunal ; but in the first instance an 
opinion has to be formed by the Income-tax Officer as required by the proviso.” 


On the facts of the case before it, po opinion had been formed*by the Income- 
Tax Officer that the method of accounting regularly emp‘oyed by the assessee was not 


er 
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satisfactory. It was the Tribunal that suo motu came to the conclusion that cash basis. 
was not the proper basis from which income, profits and gains could be properly 
deduced. The High Court was of opinion that the Tribunal was clearly wrong iri. 
forming that opinion, forgetting that it was not for it to form an opinion on that ques-- 
tionatall The Tribunal had vested in it the appellate powers and those powers, 
could only be exercised on the opinion formed by the Income-tax Officer. There: 
was nothing before it which could justify it in coming to the conclusion that the- 
Income-tax Officer was not in a position to deduce the income, profits and gains; 
from the method of accounting regularly employed by the assessee or that the. 
Income-tax Officer had formed any opinion whatever on that question. The 
High Court accordingly set aside the decision of the Tribunal on this point. 


As against this decision of the High Court of Bombay, the appellant relied 
upon a decision of the Punjab High Court at Simla in Oriental Building and Furnishing: 
Co. v. Commissioner of Income-tax, Delhi!. In that case the Income-tax Officer while: 
acting under section 13 read with section 23 (3) of the Act had made certain disallow-- 
ance which was reduced on appeal by the Appellate Assistant Commissioner. The- 
Department went up in appeal against the order passed by the Appellate Assistant 
Commissioner and the Jucome-tax Appellate Tribunal upon examining the assessee's 
method of accounting and the records placed before the Income-tax Authorities 
came to the conclusion that the basis of computation adopted by the Income-tax 
Authorities w&s faulty and the accounts.books did not reflect the correct account of 
the assessee? It accordingly computed the income of the assessee under the proviso to. 
section 13 of the Act and the question which arose for the consideration of the Court: 
was whether the Tribunal had jurisdiction to do so. The High Court was of opinion. 
that (1) the Tribunal’s power of dealing with an order passed by an Appellate- 
Assistant Commissioner was plenary and had been expressed in section 33 (4) of the 
Act as widely as could be conceived and (2) in an appeal under section 33 the 
Tribunal was competent to decide facts as well as law and possessed authority to. 
substitute its own order of assessment for the order under appeal. 


'These are the only two decisions bearing on the construction of the proviso. 
to section 13 ofthe Act and dealing with the question whether the Appellate Assistant 
Commissioner or the Income-tax Appellate Tribunal as the case may be, could 
for the first time exercise the power of rejecting the method of accounting regularly 
employed by the assessee while entertaining appeals, if the Income-tax Officer had. 
not done so in the first instance. Whereas the High Ceurt of Bombay took the view 
that they were not competent to do so, the High Court of Punjab took the view that- 
there being no limitation on the power to be exercised by the "Tribunal, it could while - 
exercising the appellate powers decide facts as well as law and substitute its own. 
order of assessment for the order under appeal. 


Not much help can be derived from the reasoning adopted by the High Court of^ 
Punjab, though the High Court of Bombay appears to have applied its mind to the 
terms of the proviso to section 13 of the Act and stated that it was for the Income-tax 
Officer, who was the assessing officer, to be dissatisfied with the method of accounting - 
regularly employed by the assessee. If he found no difficulty in assessing the income, . 
profits and gains from the method of accounting regularly employed by the assessee, . 
then itis not for any other authority to come to a different conclusion. The Income- 
tax Officer is really the authority entrusted under the Act with the duty of computing: 
the income, profits and gains of the assessee under the relevant provisions of the Act.. 
Itis for him to form an opinion whether the method of accounting regularly employed . 
by the assessee is such that the income, profits and gains cannot properly be deduced 
therefrom and it is only if he forms such an opinion that the proviso comes into opera-- 
tion and the computation of the income, profits and gains of the assessee is to be: 
made upon such basis and in such manner as the Income-tax Officer may determine, 


The appellant also referred to a decision of the High Court of Allahabad in 
Pearey Lal Shukla, Cawnpore, In re?, where it was held that the basis and manner of^ 
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assessment applied by the Income-tax Officer under the proviso to section 13 of the 
.Act was liable to interference on appeal by the Assistant Commissioner and the 
‘Commissioner. This decision, however, throws no light on the question which arises 
for determination in this appeal for the simple reason that it proceeds on the basis 
‘that the Income-tax Officer has formed an opinion that the method of 
-accounting regularly employed by the assessee is such that the income, profits and 
gains cannot properly be deduced therefrom and the proviso having come into opera- 
-tion the computation of the income has to be made upon such basis and in such 
.manner as the Income-tax Officer may determine. The basis and manner thus 
adopted by the Income-tax Officer can be examined on appeal by the Appellate 
„Assistant Commissioner or the Commissioner while exercising the appellate powers 
-vested in them under the Act. This case is no authority for the proposition that the 
-power of rejection of the method of accounting regularly employed by the assessee 
-can also be exercised by the Appellate Assistant Commissioner or the Commissioner 
-concerned while entertaining an appeal by the assessee against the order of the 
Income-tax Officer. ; 


There is, however, a decision of the Privy Council in the Commissioner of Income-tax, 
-Bombay v. Sarangpur Cotton Manufacturing Co., Lid.*, which throws someslight on the 
-construction of section 13 and the nature and scope of the power to be exercised by 

the Income-tax Officer under the proviso thereto. The assessees in that case had 
employed a regular method of accounting but had also for some years "past. adopted 
-regularly a method of valuation of stock by taking some price under bofh cost and 
-market price with the object of creating a "secret" reserve, which involved the reten- 
tion of profits as not to be included in the profits shown to the share holders. The 
.assessees submitted their profit and loss account showing a profit of Rs. 2,64,086 and a 
return of the total income of the company showing an income of Rs. 1,99,086 which 
-was arrived at by taking into account the result of under-valuation of stock which the 
-company had adopted in the previous years. The Income-tax Officer, without consi- 
. dering whether the true income could be arrived at from the method of accounting 
. employed by the assessees-held that the.assessees were bound by the profits shown in 
the balance sheet. On appeal by the assessee.the Appellate Assistant Commissioner 
confirmed the assessment and the assessees then applied to the Commissioner, of 
Income-tax, Bombay, to review the said order under section 33 of the Act, or in the 
alternative, to make a reference of the questions of law to the High Court under section 
- 66 (2).of the Act. The Commissioner declined to review the order and also to make 
the reference. Thereupon, the High Court on an application made by the  assessees 
under section 66 (3) of the Act required the Commissioner to make a reference . and 
he accordingly made thereference in question. The High Court amended the 
referred question as follows : . we 3 


* 


‘Whether in the circumstances of the case the Income-tax Officer was entitled to compute 
- the income, profits and gains of the assessees upon the basis of the printed copy of the profits and loss 
account sent with the letter of the assessees of 18th July, 1931, without regard to any under-valuation 

. of the stock which may have been or may be proved to have been made.” 


The High Court was of opinion that the covering letter formed part of the 
method of accounting employed by the assessees within the meaning of section 13 of 
the Act and that the Income-tax Officer. was not entitled to split up the method 
of accounting and to regard the profit and loss account apart from the’ covering 
letter; that the Income-tax Officer had only accepted a portion of the method, 
without taking the method as a whole, which he was not entitled to do. It, therefore, 
held that the matter was still atlarge for the proper decision of the Income-tax Officer 
and accordingly answered the amended question in the negative. The Commissioner 

-of Income-tax then carried an appeal to the Privy Council and their Lordships found 
"themselves unable to agree with the view of the High Court also to the meaning of sec- 
-tion 13 of the Act and they were of the opinion that the section related to a method of 
„accounting regularly employed by the as$essee for his own purpose and did not relate 
to a method of making up the statutory return for assessment to income-tax. Second- 
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ly, the section clearly made such a method of accounting a compulsory basis of 
- computation unless in the opinion of the Income-tax Officer the income, profits and 

gains cannot properly be deduced therefrom. The duty of the Income-tax Officer 
"was to determine whether it was possible to deduce the true profits from the account 

and the judgment of the Income-tax Officer under the proviso must be properly exer- 
-cised. ‘Their Lordships laid it down that it is the-duty of the Income-tax Officer 
"where there is a method of accounting regularly employed by the assessee not to 
_ prima facie accept the profits and gains shown by the assessee but to consider whether the 

income, profits and gains can properly be deduced therefrom and to proceed according 

to his judgment on the question. On the facts of the case before them their Lordships 
~ were of the opinion that the Income-tax Officer acted on the same view as that expres- 
- sed by the Appellate Assistant Commissioner, -and didnot perform the duty above 
- stated. In so far as the facts showed that the method of accounting regularly employed 

by the asseSsees did not show the true income, profits or- gains the question was further 
. amended by them as follows: -. _ ae u 

** Whether in view of the provisions of section 13 of the Income-Tax Act or ctherwise, the Income- 
~ tax, Officer was right in computing for the purpose of section 10 ofthat Act, the income, profits and 
: gains in accordance -with the method of accounting regularly employed by the assessee when that 
. method in fact does not show the true income, profits and gains.” 
.and was answered in the negative. . : : 
:@ E L E ` 

"Their Lordships further observed that it would then be for the Income-tax Officer 

to proceed to the proper discharge of his duty under section 13 in the light of the 
- opinion therein expressed and reach a proper decision with reference thereto. 


This.case discards the view that it is prima facie duty of the Income-tax Officer . 
- concerned to accept the profits shown by the assessee's accounts where there is a method 
~ of accounting regularly employed by the assessee and it lays down'that.it is his duty 
where there is such a mathod of accounting to consider whether the income, profits and 
;gains can be properly deduced therefrom. It is incumbent on the Income-tax Officer to 
* come to a determination on that question and ifhe forms the opinion that the method 
; of accounting is such that the income, profits and gains-of the’ assessee’ cannot proper- 
‘ly be deduced therefrom he is'boünd to reject such method of accounting and’ make 
za computation upon-such basis and in such manner as he may determine. The Income- 
tax Officer has to'apply his mind to this aspect of the question and come to his own de- 
‘termination in that behalf and ifhe does not do so and ‘merely accepts the profits shown 
by the accounts even-though in fact the method of accounting regularly: employed 
: by the assessee does not show the true income; profits and gains, he is in error and his 
:actionin thus accepting the method ofaccounting is liable to bé set aside at the instance 
«ofthe higher Tribunal.. This leaves open however the question whether if the higher 
“Tribunal comes to that conclusion, it will be open to` the higher Tribunal to substi- 
tute its opinion for that of the Income-tax Officer concerned and proceed to assess the 
' assessees applying the proviso to section 13 of the. Act. Their Lordships of the Privy 
"Councilin the case before them did not do anything of the kind and observed that it 
: would be then for the Income-tax Officer himselfto proceed to the proper discharge of 
"his duty under section 13 of the Act in the light of the opinion expressed in their judg- 
ment. They did not send back the case either to the Commissioner of Income-tax 
Bombay or to the Assistant Comrnissioner of Income-tax but after having answered the 
amended question in the negative simply stated that the Income-tax Officer would 
«doubtless proceed to-reach a proper decision on behalf of the applicability of the provi- 
so to section 13 of the Act having regard to his experience in the preceding years of 
assessment. They neither left that duty to be performed by the Commissioner of 
Income-tax nor by, the Assistant Commissioner of Income-tax but referred the perfor- 
-mance of that duty to the proper authority who was the Income-tax Officer who alone 
"was invested with the duty of performing it under the termis of the proviso to section 13 
nof the Aci a mE i T i : "E 
Certain decisions bearing oii the interpretation of section 33-D of the Act were 
referred to in this context and reliance was placed on certain observations contained 


therein in *egard to the powers vested in the Appellate Assistant Commissioner while 
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hearing appeals filed before him by the assessee. (Vide Commissioner of Income-tax v. 
Tejaji Farasram Kharawala* ; Commissioner of. Income-tax v. Amrital Bhogilal: &.Co.* 
and Smi: Durgabatti and Smt. Naramadabala Gupta v. Commissioner of Income-tax, Bihar 
` and Orissa?) — 7. MOS M on eae ae 
It may. be remembered that-the Revenue has not been given any right. of 
appeal before the Appellate Assistant Commissioner against the assessment order 
passed by the Income-tax Officer. It'is only the assessee who has such a right 
conferred upon him under section 30 óf'the"Act. When the Appellate Assistant 
"Commissioner however hears such appeal though at the-instance of the assessee, 
the Income-tax Officer is given the right to be heard, either in'person or by a represen- 
tative, who appears before the Appellate Assistant Commissioner to justify the assess- 
ment order passed by him. The Legislature in its wisdom has not given a substantive 
right to the Revenue to carry an appeal against the order of the Income-tax Offcer. 
The decision of the Incomé-tax Officer is gua the Revenue invested with finality and the 
Income-tax Officer is not regarded as a party aggrieved ágainsthis own decision. ` He 
in fact represents the Revenue and there is no question therefore of his ever being able 
to question his own decision which is considered to all intents and purposes ‘a proper 
decision given by him having regard to all the circumstances of the càsc. The assessee: 
is tbe only person who is given the right of appeal against tlie decision of the Income- 
tax Officer. Ifthe assessee does not choose to exercise this right of appeal, the decision 
of the Income-tax Officer acquires a finality both qua the Revenue and himself but if 
the assessee chooses to exercise the same, the appeal is heard by the’ Appellate. 
Assistant Commissioner. The Income-tax Officer is as afore-stated, then given the 
right to be heard either in person or by a representative.” There also the contest 
is between the Revenue on;the one hand and the.assessee on the other.. ‘The powers. 
which are vested in the Appellate Assistant Commissioner while hearing such appeals. 
are statutory powers conferred upon him by section 31 of the Act and in the exercise 
of these powers the Appellate Assistant Commissioner may in the case of an order of” 
assessment (a) confirm, reduce, enhance or annul the assessment, or (b) set aside the 
assessment and direct the Income-tax Officer to make a fresh assessment after making; 
such further enquiry as the Income-tax Officer thinks fit or the Appellate Assistant 
Commissioner may direct, and the Income-tax Officer shall. thereupon proceed to 
make such fresh assessment, and determine where necessary the amount of tax payable 
on the basis ofsuch fresh assessment. Ifthe Appellate Assistant Commissioner chooses 
to exercise the powers conferred upon him under the first alternative and enhance 
the assessment he is enjoined by the proviso to section 31 (3) of the Act to give to the 
Appellant a reasonable opportunity of showing cause against such enhancement. There 
are no doubt limitations grafted on this power ofthe Appellate Assistant Commis- 
sioner but these limitations have to be found from the very nature of the proceedings. 
themselves. These limitations will be indicated at the appropriate place hereafter. 


The High Court of Bombay no doubt expressed the opinion in the Commissioner- 
of Income-tax v. Amritlal Bhogilal © Co.* : udi 


* As pointed out in the last reference, the object of enacting section 33-B was to confer à power- 
upon the Commissioner in the interest of revenue to revise orders of the Income-tax Officer which: 
could not be revised under any circumstances if the assessee did not appeal from those orders. How- 
ever erroneous the order of the Income-tax Officer may be, however prejudicial to the Revenue, the- 
assessee by refusing to exercise his right of appeal could make that order conclusive. In order to fill 

. up,this obvious lacuna the Legislature enacted section 33-B. But once the assessee has appealed, 
there is no difficulty whatsoever in the way of the department in agitating any question before the- 
Appellate Assistant Commissioner which in its opinion should be agitated and decided in the interest 
of public revenue. Now, it is clear that when an appeal is pending before the Appellate Assistant 
Commissioner, the Income-tax Officer has the right to be licae. either in person or by a representative, 
and the very point which the Commissioner has taken and on which he has given his decision under- 
section 33-B could have been urged under the directions of the Commissioner before the Appellate 
Assistant Commissioner. It is only when no remedy is open to the Commissioneg to revise the order 
of the Income-tax Officer that this jurisdiction under section 33-B arises. But when a legal remedy 
is given to him to get the orders of the Income-tax Officer revised, he cannot requisition to his aid the 
MM UTEM — TT t abi 
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power conferred upon him under section .33-B. Once the appeal. with regard to the year 1949-50 
was pending before the Appellate Assistant Commissioner;.the Commissioner was given the full right 


to'get the order of the Income-tax Officer revised in any manner he.thoughtnecessary in the interest of 
public revenue ^ . .- , i oe : n4 ; 


These are however obsevations only with regard-to the construction of section 
33-B of the Act and do not throw any light on the nature and scope of the powers 
vested in the Appellate Assistant Commissioner.under section 31 of the Act, much less , 
do they throw-any light on the nature and Scope of the power vested-in express terms. 
in the Income-tax Officer under the proviso to sectión 13 of the-Act . o£ rejecting the 
method of accounting regularly employed by the assessee ifin his opinion the method 
of accounting is such that-the income, profits and gains cannot properly be deduced 
therefrom. ‘This decision does-not help the: appellant in its contention that if the 
Income-tax Officer has not in fact. done so it will be open to the Appellate Assistant 
Commissioner while hearing an appeal filed before him- by the assessee, to exercise 
such power in the first instance. WoW EO PPM: ME rants 
^. |The position. contended for by.the appellant as emerging from the decision: of 
the High Court of Bombay just referred to is contrary to the one which was. enun- 
ciated by the learned Judges of the High Court Bombay in K. F.. Vakeel’s Case}. 
I am, clearly of the opinion that the learnéd Judges of the High Court,of 
Bombay did not intend to lay down any such position. : Ep 

‘In fact#in, the later unreported decision of theirs in Messrs. Narronda¥ Manordas, 
Bombay x? The, Gommissioner of Income-tax,, Bombay”, the learned Judges.of the High 
Court of-Bombay laid down that. however wide in terms the powers conferred upon 
the Appellate: Assistant Commissioner under section'31 of the Act may have been 
worded, they are not absolute but are circumscribed by the very nature of the 


proceedings thériselves. The ‘learned Judges in’ that context observed: ~: 

“ Now, in order to understand what the competence of the Appellate Assistant -Corimissioner 
is and ‘what ‘are the powers conferred upon the Appellate‘ Assistant Commissioner, it is necessary 
to, bear in mind certain salient facts. -It is only the assessee who has a right conferred upon him to 
prefer an appeal against the order of assessment, passed by the Income-tax Officer. If the assessce 
does not choose to appeal, thé order of assessment becomes final subjéct to any power of revision that. 
the Commissioner might have under section :33-B of the Income-tax Act. ‘Therefore, it would be 
wholly erroneous to try and compare the powers of the Appellate Assistant Commissioner with the 
powers possessed byea Court of Appeal, under the Civil ‘Procedure Code. The Appellate Assistant 
Commissioner is not an ordinary Gourt of appeal in the sense in which that expression is understood 
in the Civil Procedure Code, It.is impossible to talk of a Court of appeal when only one party to the 
original decision is entitled to appeal and not the other.party, and in view of this peculiar position 
occupied by the Appellate Assistant Commissioner, the Legislature, as we shall presently point out, 
has conferred very wide powers upon the Appellate Assistant, Commissioner once an appeal is pre- 
ferred to him by-the assessee. If the assessee chooses, to remain content with the order of the Income- 
tax Officer there is nothing that the Appellate Assistant. Commissioner. can do, however erroneous 
the assessment may be ; but if the assessment is opened up by the action of the assessee himself, then 
the powers conferred upon the Appellate Assistant Commissioner are much wider than the powers. 
of an ordin Court of appeal. ` The statute provides that once an assessment comes before the 
Appellate Assistant' Commissioner his competence is not restricted to examining those aspects of the 
assessment which, are complained of by the asséssee; his competence ranges over.the. whole assessment 
and it is open to him to correct the Income-tax Officer not only with regard to a matter which has. 
been raised by the assessee but also with regard to a matter which has been considered by the Income- 
tax. Officer and determined in the course of assessment. Qo au. eU s cof 
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“ Yt is clear that the Appellate Assistant Commissioner has been constituted à revising authority 
against the decision of the Income-tax Officer ; a revising authority not in the narrow sense of revisin, 
what is the subject-matter of the appeal, not in the sense: of revising those matters about which the 
assessee makes a grievance, but- a revising authority in the sense that once the appeal is before him 
he can révise not only thé ultimate computation arrived at by the Income-tax Officer but fie can 
tevise every process which led to the ultimate-computation or assessment. In othér words, what he 
can revise is not merely the ultimate amount which is liable to tax, but he is entitled to revise the 
various decisions given by the Income-tax Officer in the course of the assessment and also the various 
incomes or deductions which came in for consideration of the. Income-tax Officer." | 


The learned ‘Judges then cited with apppoval the observations of:the Patna High 
Court in Jagarnath Therani v.: Commissioner of - Income-tax? : vs PG 
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~- * Now this section (section 31 (3)) relating to appeals is enacted for the benefit of the subject 
and also, to the limited extent therein stated, for the benefit of the Crown. But the subject-matter 
-of the appeal is the assessment and the scope of the appeal must, in my opinion, be limited by the 
:subject-matter. The appellate authority has no power to travel beyond the subject-matter of the 
assessment, and, for all the reasons advanced by the appellant, is in my opinion, not entitled to assess 
new sources of income;" 


_the observations of the High Court of Madras in Gajalakshmi Ginning Factory v. Commis- 
sioner of Income-tax1, (approved by. the Patna High Court in Bishwanath Prasad 
Bhagwat Prasad v. Commissioner of Income-tax? : : 

- ** Of course, it would not be open to the Appellate Assistant Commissioner to introduce into the 


Assessment new sources, as his power of enhancement should be restricted only to the income which 
was the subject-matter of consideration for purposes of assessment by the Income-tax Officer.” 


and their ówn observations in an unreported judgment of theirs in Sharrif Fiwa e 


Co. Ltd., Mombassa v. Commissioner of Income-tax, Bombay City? : 


** When the Appellate Assistant Commissioner exercises his power of enhancement, he is dealing 
"with the subject-matter of appeal before him, and enhancement is confined. to-the sources or items 
-in respect of which the assessment has been made by the Income-tax Officer." vin s poe Iu 


' After considering the various authorities cited above the learned Judges finally 
«ame to the conclusión: ' CAP : SEE 

“ We do not think it can be seriously disputed that those powers, are very wide and unfettered, 
but the'only question before us is whether there is any limitation upon those powers, ang if there is 
any limitation upon those powers, what is the nature and charácter of the limitation. It is not as 
if the Appellate Assistant Commissioner has completely unqualified powers ; his powers are limited 
to the subject-matter of the assessment and we have attempted to define: what the subject-matter of 
the assessment is." 2 Do: . . ; W : 

It follows from the above that even though the powers of the Appellate Assistant 
Commissioner in the matter of enhancement of the assessment provided in 
section 31 (3) of the Act are not circumscribed by any limitation thereupon and 
are-as wide as wide can be, there are well-recognized limitations on the-same, one of 
which has been rightly accepted by the learned Judges of the High Court of Bombay 
in their unreported decision above referred to. It now remains to consider whether 
there is any other limitation on such powers of the Appellate Assistant Commissioner 
to be’found in’ the provisions of section 13 of the Act and the proviso thereto. 


It is clear that not much light is thrown on this question by the authorities 
directly bearing on the construetion' of section 13 of thé Act above referred to except 
the observations of the learned Judges of the High Court of Bombay in K, F. Vakeel’s 
Case.* This judgment of the learned Judges of the High Court,of Bombay has 
not been dissented from either in Bombay or elsewhere and stands unchallenged and 
would prima facie go to establish the position canvassed before' us by the assessee that 
it is the Income-tax Officer and.the Income-tax Officer alone who is invested with 
the power to determine whether the method of accounting employed by the assessee 
is such that the income, profits and gains of the assessee cannot properly be deduced 
therefrom. : 5 ZEE i : i a Stat ess 


Not much help can be derived also from the comparison of the various provi- 
sions, of the. Act where the Income-tax Officer is vested with the power of arriving at 
the determinations on his own, viz., section 4-A (iv), section 10 (5), section 12-B (2), 
section 22 (2), section 22 (4), section 23 (2), section 23-A, section 34 and section 
42 (2) or where there are several authorities named besides the: Income-tax Officer 
for arriving at determinations of the relative questions, viz., section 28 (1) and (2), 
section 37, sectión 38, section 48, and section 49-E of the Act with the provi- 
sions contained in section 13 and the proviso. thereto. Itis notnecessary to probe 
into the reasons for the enactment of these several provisions by theLegislature in the 
manner therein stated. It is sufficient for the present purpose to scrutinise the provi- 
sions of section 1g itself and reach a conclysion on the express terms thereof. 
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Turning then to the provisions of section 13 itself, one finds that the main provi- 
sion thereof enacts the rule that income, profits and gains shall be computed for the 
purpose of sections 10 and 12.in accordance with the method of accounting regularly 
employed by the assessee. Ifthe matter stood there the imperative character of this. 
provision would entail upon the Income-tax Officer and upon all the income-tax 
authorities in the hierarchy. to accept that method of accounting for the computa- 
tion of income, profits and gains of ihe assessee for the BE pee ofsections 10 and 12 of 
the Act. ' : x 


This method ofaccounting though regularly ia by the assessee is however 
notinvested with a sacrosanct character and is subject to the proviso enacted in section 
13 and it is that if no method of accounting has been regularly employed or if the met- 
hod employed is such that in the opinion of the Income-Tax Officer the income, profits and. 
gains cannoj properly be deduced therefrom,then the computation shall be made upon. ` 
such basis and in such manner as the Incomé-tax Officer may determine. Tio condi- 
tions are thus attached to the rejection of the method of accounting regularly employ 
ed by the assessee and they are expressed in different phraseology : (i) ifno method of 
accounting has been regularly employed; and (ii) if the méthod employed is such that 
in the opinien of the Income-tax Officer the income, profits and gains cannot properly 
be deduced therefrom. Itis to be noted that these two conditions are couched in 
quite different terms. _In the case of the first condition, the mere fact of no method 
of accounting having been regularly employed is enough to bring the proviso into 
operation but in the case of the second condition the Income-tax Officer has to 
form an opinion that the method of accounting is such that the income, profits and 
gains cannot properly be deduced therefrom before the proviso can ever come into 
operation. ‘The determination of the Income-tax Officer concerned to that effectis 
the condition of the rejection by him of the method of accounting regularly employed 
by the assessee.and unless and until he comes to that conclusion he cannot reject the 
same and compute the income, profits and gains of the assessee upon such basis and 
in such manner as he may determine. The difference in the language of these two 
conditions is advisedly adopted by the Legislature. The fact that no method of ac- 
counting has been regularly employed by the assessee would be obvious to any Income- 
tax Officer merely on a perusal of the statement;of ‘account furnished by the assessee 
and would not require any mental process which ` can be properly described as a 
determination. "The mental process involved, however, in the case of the second 
condition is of 4 much more elaborate character and the Income-tax Officer has to 
apply his mind to the question whether even though the method of accounting has been 
regularly employed by the assessee, such income; profits and gains cannot properly be 
deduced therefrom. Here the Income-tax Officer concerned has to form a definite 
opinion on the question and if he comes to the conclusion that the income, profits 
amd gains of the assessee cannot properly be deduced from the method of accounting 
regularly employed by him the proviso at oncé comes into operation. He is entitled 
to reject the method of accounting regularly employed by the assessee and compute: 
the income, profits and gains of the assessee upon such. basis and in such manner as 
he may determine. 'This is:-not the mental process of the nature required’ for the ful- 
filment of the first condition. It is the application of mind to the question whether in= 
_ come, profits and gains of the assessee can be properly deduced from the method of 
accounting regularly employed -by the assessee andthe’ Income-tax Officer has to. 
come to the conclusion that it cannot be so done. This determination is under the. 
terms of the proviso itself a determination of the Income-tax Officer himself ånd of no. 
other authority i in the hierarchy of the Income-tax Officers. It may be noted that the 
term "Income-tax Officer" has been defined in section 2 (7) of the Act as distinct 
from the term “Appellate Assistant Commissioner” defined iri section 2 (3) of the 
_ Act. The Income-tax Officer, the Appellate Assistant Commissioner and the Inspec 

ting Assistant (iommissioner are separate entities each with a jurisdiction of its own 
and the one cannot by any chance be interpreted to mean the other. If, therefore, 
the proviso to section 13 of the Act talks of the Income-tax Officer it is the Income- 
tax Officer alone as defined in section 2 (7) ofthe Act and not the Appellate Assistant ' 
Commissioner as defined in section 2 (3) of the Act or any other officer in the hier- 
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archy of Income-tax Officers. Such an interpretation would involve the deletion 
not only of the term **Income-tax Officer" from the proviso to section 13 but also the 
absolute negation of the expression “in the opinion of the Income-tax Officer" 
metioned therein. I for one cannot ascribe to the Legislature any negligence or 
oversight nor can I impute to it any intention to use these words as though they 
were superfluous or redundant. The words used by the Legislature must be given 
their full effect and significance and the only way in which these words can be cons- 
trued is to ascribe to the Legislature the intention to make the determination by the 
Income-tax Officer a condition of the proviso being brought into operation, with 
the necessary consequences of the rejection of the method of accounting regularly 
employed by the assessee and the computation of the income, profits and gains of the 
assessee upon such basis and in such manner as the Income-tax Officer himself may 
determine. ' i 


To that extent the decision of the High Court of Bombay in K. F. Vakeel v. 
Commissioner of Income-tax & E.P. Taxt would appear to be correct. 


It is however urged that this interpretation would involve the necessary conse- 
quence that the determination of the Income-tax Officer within the proviso to section 
13 of the Act would be final so far as the Revenue was concerned as it had noright to 
appeal against the determination of the Income-tax Officer whereas the assessee would 
have the right under section 30 of the Act to carry an appeal before the Appellate 
Assistant Commissioner and'such a result could certainly not have been contemplated 
by the Legislature while enacting this measure. It is also contended that .once the 
assessee carries an appeal before the Appellate Assistant Commissioner he himself 
destroys the finality of the determination made by the Income-tax Officer and the 
whole matter is at large so much so that even though the Revenue could not have 
preferred an appealon its own, once the appeal is entertained by the "Appellate 
Assistant Commissioner it would be able to urge any and every ground including 
the one which would bringthe case within the proviso to section 13 of the Act even 
though. the Income-tax Officer had not entertained the same in the first instanc :. 


, ‘The first contention is wholly untenable for the simple reason that when proceed- 
ings are entertained by the Income-tax Officer, he represents the Revenue and the 
contest then is between the Revenue (as represented by him).on the one hand and the 
assessee on the other. Ifthe Revenue itself decides the question in a particular manner 
in the process of assessment, it cannot legitimately be heard to say that it has not been 
given any right ofappeal against the decision of the Income-tax Officer who represents 
it fully all the way. The party aggrieved by the decision of the Income-tax Officer 
can only be one and that is the assessee, the Revenue having decided the question in 
its own favour. "The assessee only can, in.the circumstances, therefore be given the 
right of appeal against the decision ofthe Income-tax Officer. Even when the assessee 
files an appeal before the Appellate Assistant Commissioner, the Revenue is represen- 
ted by the Income-tax Officer himself who appears before the Appellate, Assistant 
‘Commissioner either in person or by a representative. So, there also the Revenue 
is fully represented and has its full say at the hearing of the appeal before the Appellate 
Assistant Commissioner and the only say which it can ever have would be to support 
the decision which has been given in the first instance by the Income-tax Officer who is 
its representative in the assessment proceedings. No grievance can therefore be made 
that the Revenue has been conferred no right of appeal and that if the assessee does 
not choose to appeal against the decision of the Income-tax Officer, it has no redress 
whatever. Ithas,in fact, no grievance at all which can ever be redressed by the 
Appellate Assistant Commissioner and if the Revenue cannot by any chance be 
treated as an aggrieved party the whole of this argument is robbed ofsignificance. It 
is futile on the part of the appellant therefore to urge that there is finality in one 
case and no finality in the other. 


e 
The second contention put forward by the appellant is equally devoid of sub- 
stance. The powers of the Appellate Assistant Commissioner are statutory and they 
* 3 - — z t 
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are to be found in the four.corners of section 31 of the Act. The nature and scope of 
these powers have been already discussed above and these powers are not absolute in 
character butare circumscribed inthe manner indicated in the judgment of the High 
Court of Bombay above referred to. The Income-tax Officer who appears before the : 
Appellate Assistant Commissioner either in person or by his representative is concerned 
to.support his own decision and therefore he cannot be ever heard to say that the deci- . 
sion which he has reached in the matter of the proviso tosection 13 of the Act is wrong ` 
inany manner whatever. The Appellate Assistant Commissioner even though he is_ 
exercising these appellate powers, cannot on its own or suo motu arrive at the conclu- 
sion that the method of accounting regularly employed by the assessee is such that the . 
income, profits and gains of the assessee cannot be properly. deduced therefrom. He can.. 
only arrive at the conclusion on the record before him and on the materials presented . 
before him by. the assessee as well as the Income-tax Officer appearing before him 
either in person or by a representative that the conclusion which has been reached by 
the Income-tax Officer within the terms of the proviso to section 13 of the Act is not 
proper and if he comes to that conclusion the only thing that he can do is to set aside the . 
assessment within the meaning of section 31 (3) (b) of the Act and direct the Income- 
tax Officer to make a freshi-assessment after making such further enquiry which the 
Income-tax Officer thinks fit.or he, the Appellate Assistant'Commissioner may direct. 
He has no jurisdiction to arrive at a'determination of his own as to the method of * 
accounting regularly employed by the assessee being such that the income, profits ' 
and gains of the assessee cannot properly be deduced therefrom. That is the function 
of the Income-tax Officer by the very terms of the proviso. to section 13 itself and he 
cannot arrogate that function:to himself by abrogating or setting atnaught the express . 
terms of the proviso to section 13 which lay down that the power of rejection of the 
method of accounting regularly employed by the assessee and computation of the 
income, profits and gains of the assessee upon such basis and in such manner as the 
Income-tax Officer himself may determine is only vested in‘the Income-tax Officer 
as defined in section 2 (7) of the Act. The power of enharicement of the assessment 
conferred upon the Appellate Assistant Commissioner under section 31 (3) (2) cannot, 
be construed to mean that the Appellate Assistant Commissioner can on his own 
exercise such power within the meaning of the proviso to section 13 even though the! 
Income-tax Officey himelf has not done so in the first instance. The powers conferred 
upon the Appellate Assistant Commissioner under section 31 (3) (a) have got to be . 
read with this further limitation that even though he can enhance the assessment; 
he cannot do so by exercising the power which is vested not in him but is vested only 
in the Income-tax Officer concerned under the proviso to section i3 of the Act. 
Section 31 (3) of the Act has got to be read harmoniously with the provisions of sec- 
tion 13 and the proviso thereto and if they areso read the only conclusion to which 
one cani arrive is that even though the Appellate Assistant Commissioner exercises” 
the wide powers conferred upon him under section 31-(3) of the Act, he cannot 
abrogate or set at naught the express power which is vested in the Income-tax 


Officer under the proviso to section 15 of the Act. 


The learned Solicitor-General urged that if the proviso to sectiori 13 of the Act : 
Was so interpreted it would not only deprive the Appellate Assistant Commissioner 
of the power to bring the proviso to section 13 of the Act into operation in a proper . 
case but would also deprive the Commissioner of the power which he has to revise 
the Income-tax Officer's order of assessment under sectión 33-B ofthe Act. As already . 
indicated, the Court is not concerned here with the interpretation of section 33-B of . 
the Act and it may also be noted that there was no such provision to be found in the 
Act as it stood at the relevant period. Assuming, however, that the power of 
the Commissioner to revise the Income-tax Officer's orders under section 33-B of the. 
Act has to be considered in this context, there is.nothing in the terms of that section 
which militatqs against the conclusion arrived at on the construction of the proviso to 
section 13 of the Act. If the Commissioner considers that any order passed in the 
record of any proceedings under the Act by the Income-tax Officers erroneous in ' 
so far as it is prejudicial to the interests of the Revenue, it is open to him after’giving 
the assessee an opportunity of being heard as he deems necessary to pass'such orders 


* 
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thereon as the circumstances of the case justify. If he comes to the conclusion that- 
the Income-tax Officer concerned is in error in the matter of accepting the method. 
of accounting regularly employed by the assessee and ought to have come to the 
conclusion that the method of accounting employed is such that the income, profits - 
and gains cannot properly be deduced therefrom it would be open to the Commissioner 
to record that opinion of his and pass an. order cancelling the assessment and direc- 
ting a fresh assessment which would be within his competence and would be the- 
only order thereon which the circumstances of the case would justify. No injustice. 
would be done to the Revenue. The ends of justice would be equally served if the 
Commissioner in such a case makes an order cancelling the assessment and directing. 
a fresh assessment and remands the case back to the Income-tax Officer with a direc- 
tion to apply his mind properly to the facts of the case and determine the question 
which is within his exclusive province under the terms of the proviso tosection 13 of ` 
the Act. I cannot see any difficulty of the type envisaged by the learned Solicitor- 
General and am of opinion that this contention of the appellant also must be 
negatived. i 


I am, therefore, of opinion that the conclusion reached by the High Court of” 
Bombay in the instant case was correct and the referred questions Nos. 1 end 2 were 
rightly answered by the High Court in the negative. As stated by the High Court 
the question No. 3 did not arise for consideration at all and I would, therefore, dis-- 


miss the appeal with costs. . 


By THE Court.—In accordance with the judgment of the majority, the appeal. 
will be allowed. Each party will bear its own costs throughout. 


Appeal allowed.. 
. SUPREME COURT OF INDIA.. 
[Civil Appellate Jurisdiction.] 
Present :—Mr. N; H. Buacwart, S.J. Imam AND P. B. GAJENDRAGADKAR, JJ- 


The Sree Meenakshi Mills, Ltd. .. Appellants* 
v. " ] 
Their Workmen .. Respondents. 


. Industrial Tribunal—Power to review its own order—Applicability of O. 4.7, Civil Procedure Code— Claim. 
by workman for bonus—Nature of-—Requisites for grant of claim—Computation of distributable surplus—" Initial 
depreciation * and * additional depreciation * allowable under Income-tax Act—If to be allowed by tribunals. 


The true nature and character of workmen’s claim for bonus is now well settled. Bonus is not a: 
matter of bounty gratuitously made by the employer to his employees ; nor is it a matter of deferred 
wages. It generally represents the cash incentive given conditionally on certain standards of atten-- 
dance and efficiency being maintained—cash payment in -addition to wages. ` 


The claim for bonus cannot be effectively made unless two conditions are satisfied; the wages: 
paid to workman fall short of what can be properly described as living wages ; and the industry must 
be shown to have made profits which are partly the result of the contribution made by workman in 
increasing production. s ! 


According to the formula laid down in The Mill Owners Association, Bombay v. The Rashtriya Mil: 
Mazdoor Sangh, Bombay, (1950) 2 L.L.J. 1247, distributable surplus has to be ascertained after provi-- 
ding from the. gross profits for (1) depreciation (2) rehabilitation, (3) return . of at 6 per cent. on the- 
paid-up capital, (4) return on the working capital at a lesser but reasonable rate and (5) for an estima-- 
ted amount in respect of the payment of income-tax. The question as to whether the claim for: 
bonus is justified or not must be decided in the light of this so-called Full Bench formula. 


Re: depreciation, ‘ initial depreciation ’ and ‘ additional depreciation ? allowed under sections 10: 
(vi) and 1o (vi) (a) of the Income-tax Act, justifiable under that ‘Act, are different from considerations 
of social justice and fair apportinment on which the Full Bench formula in regard to the payment of” 
bonus is based. It cannot be accepted that the appellate tribunal erred in law in not allowing the 


appellant's claim for initial and additional depreciation. á ‘s 


The appellate tribunal has erred in law in coming to the conclusion that it had no jurisdiction: 
to review its own order under the. provisions of Order 47 of the Civil Procedure Code. 





x Civil Appeals Nos. 217-219 of 1956. , 5th November, 1957. 
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When the appellate tribunal Had also observed that the point raised in the review application: 
did not show that any new and important matter had been discovered which could not have been 
discovered at the time of hearing of the appeal and it had also held that there was no apparent error: 
in the face of the record. à i à 


-Held : Technically there may be force in these-observations but in view of the written statement: 
showing that in case the said depreciations (totalling Rs. '4,75,832) are not to bé allowed the provision . 
for payment of income-tax has to be increased leaving no surplus, the matter had to be gone into;. 
but on the merits those depreciations being legally allowable under the Income-tax Act no further: 
provision need be made, and itis not open to the appéllants to claim that such further provision. 
should be made merely because those depreciations had been disallowed by the tribunal when. 
they would not be required to pay the same as income-tax. - 


Case-law reviewed. o, - i" 

Appeals by Special. Leave from the decisions, dated the 7th December, 1953: 
and the 8th June, 1953 of the Labour. Appellate Tribunal of India, Madras, in. 
Misc. Case No. III-C-387 of 1953 and in. Appeals Nos. 133 and 134 of 1952- 


respectively. TA i 
A. V. Viswanatha Sastri, Senior Advocate (S. Subramanian, Advocate, with him), 


for Appellants. 
| MSAK. » Sastri, Advocate, for Respondents.. . 


The J udgment of the Court was delivered by 


Gajendragadkar, F.—These three appeals arise‘ out of two industrial disputes. 
Nos. 24 and 26 of 1951 between the appellants and their workmen. Dispute No. 24. 
of 1951 had arisen between the management and workers of the Sree Meenakshi. 
Mills Ltd., Madurai, whereas dispute No. 26 of 1951, was between the management . 
and workers of the Thiakesar Alai, Manapparai. Both the disputes were in respect 
of bonus claimed by the workmen for the year 1950-1951. The workmen claimed. 
bonus for the year 1950-1951 on the allegation that. the two milis constituted one 
unit and had made profi's during the relevant year.. On the other hand, the ap- 
pellants contended that the two mills were two different units and the claims for 
bonus made by the workmen against them should not ` be considered together. 
According to the appellants, during the relevant year there was a trading loss and. 
as such no bonus was payable to the workers. ‘The Industrial Tribunal rejected. 
the pleas raised by the appellants and held that the two mills formed part of the 
same unit. It also came to the conclusion that for the year in question there was 
a surplus of Rs. 2,87,676 against which the workmen’s claim for bonus was justified. 
That is why the tribunal awarded three months’ bonus to the workmen. 


Against this decision the appellants preferred two appeals Nos. 133 and 134 
of 1952 to the Labour Appellate Tribunal of India at Madras. In these appeals: 
the appellants challenged the findings made by the tribunal against them and urged 
that bonus was not payable during the relevant year. The workmen also preferred. 
an appeal, No. 168 of 1952, and in this appeal they claimed a larger bonus than 
what had been awarded by the Tribunal below. The appellate tribunal confirmed 
, the finding- of the tribunal that the two mills formed part of the same unit. Ac- , 
cording to the appellate tribunal, the net surplus available for distribution as bonus. 

' came to Rs. 2,57,496. The claim made by the.appellants in respect of various de- 
ductions was examined by the appellate tribunal and deductions were substantially 
disallowed in respect of three items. In respect.ofan amount of Rs. 8,493,927 claimed, 
by the appellants.as depreciation on machinery and buildings the appellate tribunal 
concurred with the industrial tribunal in holding that the claim only for a. sum of 
Rs. .4,00,000,was admissible ; in other words, a claim for deducting the balance 
of Rs. 4,43,927 was disallowed. It is this finding in particular with which we are 
directly concerged in the present appeals. It may be pointed out at this.stage that 
in determining the amount of net surplus available for distribution as bonus, the 
appellate tribunal agreed with the industrial tribunal that the provision for taxation. 
made by the appellants to the extent of Rs, 1,75,000 was adequate. In the result, 
the appeals preferred by the appellants as well as the respondents failed and: were: 
S—4 
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dismissed by the appellate tribunal. . Against the order dismissing their appeals, 


the appellants have preferred to this Court by special leave the present Civil Appeals 
Nos. 218 and 219 of 1956. 


The appellants had also preferred an application for review before the Labour 
Appellate Tribunal, Misc. Case No. III-C-387 of 1953 (Review) on the ground that 
the order passed by the Labour Appellate Tribunal was patently erroneous inasmuch 
as there was a mistake apparent on the face of the record which should be corrected 
under the appellate tribunal's powers of review. "The appellate tribunal held that 
it had no power of review and that, even if it had such a power, no case had been 
made out for the exercise of such power because there was no mistake apparent on 
the face of the record which could not have been discovered when the order was 
made in the presence of the parties. Against this decision, the appellants have 
preferred to this Court by special leave the present Civil Appeal No. 217 of 1956. 


In Appeals Nos. 218 and 219 of 1956, the main point which has been urged 
before us on behalf of the appellants is that the appellate tribunal erred in law in 
disallowing the appellants’ claim in respect of depreciation debited by the appellants 


to the extent of Rs. 443,927. 


In the appeal preferred against the order passed by 


the appellate tribunal refusing to review its decision, it has been urget before us. 
by the learned counsel for the appellants that the appellate tribunal was in error 
in holding that it had no jurisdiction to review its decision under Order 47 of the 


Code of Civii Procedure. 


It has also been argued that on the merits it yas wrong 


to have held that the appellants had failed to make out a case for the exercise of 
the said jurisdiction. 


It may be relevant at this stage to set out the financial position of the appellants 
during the relevant year as summed up in the judgment of the appellate tribunal : 


- 


Rs. 
** Net Profit as per Ex. M. 1 :, - 2,40,302 
Add the sum wrongly debited'as cost of repairs, etc. ` Yu e 
(Rs. 2,57,793 minus Rs. 1,00,000) we 1,57,793 
Add bonus for the year 1949-50 wrongly debited to 1950-51 .. 1,49,920 
Add bonus paid to clerical staff for 1950-51 ae 37,896 
Add depreciation debited by the company s s 8,43,927 
Add- provision for taxation: ' -° 1,75,000 
Add donation to a College : 40,000 
. n . Total ... 16,44,838 
Thus the gross total profit comes to Rs. 16,44,838 
From this the following deductions have to be made : . 
Depreciation allowed : : m 4,400,000 
Bonus for the year 1950-51 paid to clerical staff : i. 37,896 
Provision for taxation: io * va 1,75,000 
Return on capital (preference and ordinary shares) : es 2,094,500 
Return on the reserve used as working capital at 4 per cent... 2,23,946 
Provision -for rehabilitation ` ' 
(Rs. 6,56,000 minus Rs. 4,00,000) "Y 2,56,000 
Total .. 13,897,342 





Thus the net surplus available for distribution as bonus comes to Rs. 16,44,838 minus. 


Rs. 19,87,342—Rs. 2,57, 496”. 


Since in the present appeals we are concerned only with the amount of deprecia- 
tion debited by the appellants, it would be useful to set out the depreciation analysis 
as explained by the representative of the appellants in the Court of the Industrial, 


"Tribunal. . The depreciation analysis, accordin 
per the Income-tax Act: 


. Normal. Extra. e 
i r days) Mudurai e zs 93,175,331 38,465 
250 days) Usilampatti e 2,239,206 Including 


extra. 


It would be noticed that the total of these amounts comes to Rs. 8,82,329. 


e 


g to this statement, is made thus as: 


Initial. 
2,87,250 
16,077" - 


iE 
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The true nature and character of the workmen’s claim for bonus against their 
employers is now well settled. Bonus is not, as its etymological meaning would 
suggest, a mere matter of bounty gratuitously made by the employer to his em- 
ployees ; nor is it a matter of deferred wages. It has been held by this Court in 
Muir Mills Co. Lid. v. Suti Mills Mazdoor Union, Kanpur? ` 


* that the term ‘bonus’ is applied to a- cash payment made in'addition to wages. It generally 
represents the cash incentive given conditionally: on certain standards of attendance and efficiency 
being attained." 


This decision is based on the view that both labour and capital contribute. 
to the earnings of the industrial concern and so itis but fair that labour should 

derive some benefit if there is surplus available for that purpose. ,. Even so, the claim 

for bonus cannot be effectively made unless two conditions are satisfied; the wages 

paid to wogkmen fall short of what can be properly described as living Wages ; 

and the industry must be shown to have made profits which are partly the 

result of the contribution made by the workmen in increasing production. 


In determining the question as to whether the industry has made profit, and, 
üf so, how much is the net surplus in a given year, provision has first to be made in 
respect of prior charges. This principle has been recognized by what is ‘often des~ 
ribed as the Full Bench formula as laid down in the matter‘of The Mill-Owners 
Association, Bombay v. The Rashtriya Mill Mazdoor Sangh, Bombay?. According to, 
this forma, distributable surplus has to be ascertained after providing from the 
gross profits for (1) depreciation (2) rehabilitation, (3) return at 6 per cent. on the 
paid-up capital (4) returri on the working capital at a lesser but reasonable rate, and 
(5) for an estimated amount in respect of the payment of income-tax. It is common 
ground before us that the’ question as to whether the workmen's claim for bonus 
is justified or not must be décided in the light of this Full Bench: formula. 


The appellants concede that i in de'ermining the question: as to whether they 
. have made a trading profit. during the relevant year. the industrial tribunal is not 
required to adopt the same basis as under the Income-tax Act. Itis, however, urged. 
that in dealing with this question there is no justification for not giving effect to thé 
relevant provisioys of the Income-tax Act in respect of depreciation. Section ro 
of the Income-tax Act provides for three kinds of allowances in respect of deprecia- 
tion. Section 10 of the Income-tax Act provides for three kinds of allowances in 
respect of depreciation. Section io (vi) deals-with allowances in respect of deprecia-, 
tion of buildings, machinery, plant or furniture used for the purposes of the business, 
being the property of the assessse, of.a sum equivalent to such percentage on the 
original cost thereof to the assessee as may in any case or. class of cases be prescribed 
and in any other cases, to such petcentage'on the written-down value thereof as may 
in any case'or class of cases be prescribed. This allowance is in respect of what is 
‘described as normal depreciation. Section 1o(vi) further provides for what is des-- 
cribed as initial depreciation in cases where the buildings have been newly erected 
‘or the ‘machinery or plant being new, (not being machinery or plant entitled to’ 
the development rebate under cl. (vi-b)), has been installed after March 31, 1945,: 
a further sum (which shall however not be deductible in determining the written-' 
‘down value for the purpose of this clause) in respect of the year of erection or ins- 
tallation as prescribed by cls. (a) (6) and (c) ofsection ro (vi). Then section ro(vi-a) 
provides for allowances of what is described as additional depreciation. This is in* 
respect of depreciation of buildings newly erected or of machinery or plant being new: 
which has been installed after March’ 3n 1948. Section 1o(vi-b) also provides for 
allowance 


4 


“in respect of machinery or plant ben new, which has been installed after the gist day of 
March, 1954, and which is wholly used for tue purposes of the business carried on by the assessee, 
a sum by way offdevelopment rebate in respéct of the year of installation equivalent to twenty-five 
per cent. of the actual cost of such machinery or plant to the assessee: ' Provided that no ‘allowance 


(1955) 1 MAE 127 : (1955) S.C J. 214: `° 2. (1950) 2 LLJ. 1247. 
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under this clause shall be made unless the particulars prescribed for the purpose of clause (vi) have 
been furnished Ey the assessee in respect of such machinery or plant." 


The question which arises for decision is whether, in determining the question 
as to whether net surplus is available for distribution by way of bonus or not, it is 
obligatory on the industrial tribunals to allow the whole of the depreciation. 
admissible under the said provisions of the Income-tax Act. 


Before dealing with this question, it may be relevant to mention one fact on 
which both the tribunals below have placed emphasis in the present case. It appears. 
that, when the proceedings were pending before the industrial tribunal, an appli- 
cation was made by the workmen requesting the tribunal to direct the appellants 
to allow the workmen inspection of accounts. The tribunal passed an order for 
inspection and inspection was allowed. Thereupon an application was made on 
behalf of the workmen on February 28, 1952, for particulars relating to the amount 
of Rs. 8,44,000 claimed by the appellants by way of depreciation. The appellants 
promised to supply the information on March 8, 1952; but ultimately, on behalf of 
the appellants, it was stated io the tribunal that the appellants were not able to give 
the details called for. The industrial tribunal and the appellate tribunal have both 
adversely commented on this conduct of the appellants and they were bresumably 
disposed to draw an adverse inference against the appellants in respect of the amount 
of depreciation in question. Mr. Viswanatha Sastri, for the appellants, however, 
contended before us that though the tribunals below may have been justified in 
commenting on the default of the appellants to supply the particulars, that itself 
would not justify a drastic reduction in the amount of depreciation claimed by the 
appellants. He argues that the balance-sheet of the appellants has been duly audited 
and it was not reasonable for the tribunals to have disallowed such a large amount 
as Rs. 4,43,927 under the claim of depreciation. It is fairly conceded by him that 
if the tribunals below were not bound to grant claims for depreciation on what is. 
described as initial and additional depreciations, then he could not challenge the 
propriety or correctness of the decision of the tribunals in disallowing the items. 
appearing in the depreciation account in respect of these depreciations. It is in 
the light of these facts that the question raised by the appellants must be considered. 


This question has been decided by a Full Bench of the Laboür Appellate Tri- 
bunal in U. P. Electric Supply Co., Ltd. v. Their Workmenl. It is true that the question 
of bonus had to be considered jn this case in the light of the provisions of the U. P. 
Electricity (Supply) Act, 1948. Nevertheless the Full Bench has dealt with this. 
matter on general considerations and has set at rest the divergence of views ex- 
pressed by different Benches of the tribunal on this point. According to this decision,. 
the initial depreciation and additional depreciation are in a sense abnormal addi- 
tions to the income-tax depreciation and they are designed to meet particular contin- 
gencies and for a limited period. It would, therefore, not be fair to the workmen 
that these two depreciations are rated as prior charges before the available surplus. 
is ascertained. It is likely that, in many cases, if these two depreciations are allowed. 
as prior charges no surplus would be left even though workmen may have 
laboured during the year to the best of their ability and the concern was for all pur- 
poses prosperous. In other words, according to this decision, considerations on. 
which the grant of additional depreciation may be justified under the Income-tax. 
Act are different from considerations of social justice and fair apportionment on 
which the original Full Bench formula in regard to the payment of bonus to the 
workmen is based. That is why, in the result, this subsequent Full Bench held 
that only normal depreciation incluing multiple shift depreciation, but not initial. 
or additional depreciation, should rank as prior charge in applying the Full Bench 
formula as to the payment of bonus. If it cannot be disputed that in industrial 
adjudication it is not obligatory to adopt the very same procedure as prescribed by 
the Income-tax Act for ascertaining gross o ofits and then determining the amount: 
of net surplus available, it is not easy to accept the appellant’s argument that in 
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respect of depreciation alone industrial tribunals must necessarily -and in every 
«ase follow the relevant provisions of the Income-tax Act. If that be the true position, 
then we see no reason why, in respect of one item of debit only the technical pro- 
visions of the Income-tax Act must.be. followed in industrial adjudications in.respect 
of workmen's claim for bonus.. On the.whole, the reasons given by the appellate 
tribunal in the case of The U.P. Electric Supply Co., Ltd!., appear to us to be satisfactory, 
and so we are not prepared. to accept the appellant’ s argument that the appellate 
tribunal in the present case has erred in law in not allowing the appellants’ claim 
for initial and additional depreciations. ` In’ our opinion, therefore, the main point 
urged by the appellants i in Appeals Nos. 218 and 219 of 1956 cannot succeed,  ; 


That takes ‘us to the two other points raised: by:the appellants in Appeal No. 217 
of 1956. : The:first point which.has been raised in this appeal by the appellants 
is about thë jurisdiction of the appellate tribunal to review its own orders in ap- 
propriate cases under Order 47: of. the Code of. Civil Procedure. : This Court has 
recently had occasion to consider the question:about.the applicability of the Code 
of Civil Procedure to the proceedings ;before. the Labour Appellate Tribunal in 
Messrs. Martin Burn Lid. v. R. Ne «Banerjee. ?:, Section 9 (1) and section 10 
of the Industrial Disputes (Appellate Tribunal) ‘Act, 1950, as well’as the relevant 
rules and orders framed under the Act-weré considered and it was held that the Code 
of ‘Civil Prosedure applies to the proceedings: before the' appellate tribunal with 
the result that the appellate tribunal can exercise it powers under Order 41,'rule 21, 
as well as under. section 151 of the Code: : It is true that in this case there was no 
occasion ‘to consider. the applicability of the provisions of Order:47 of the Code but 
that does not make any difference.: Ifthe Code of Civil. Procedure applies to the 
proceedings. before the Labour Appellate Tribunal, it is. clear that the provisions 
of Order 47 would apply to these proceedings as much as section 151 of the Code 
or the provisions of Order 41. . We must-accordingly hold that the appellate tri- 
bunal erred in law in coming to the:conclusion that it had.no Jurisdiction to: review 
its own order under the provisions of Order. 47 of the :Code. . d 


AS we have already pointed, out, ‘the appellate tribunal’ lias also. held that even 
ifi it had jürisdictiqn to review its décision or judgment, in tlie present.case it would. 
not grant the appellants’ request, because it had not been shown, that the order or 
decision suffered from any mistaké which could not haye. been, known when the 
‘order was pronounced i in open Court in thé presence ofboth the parties i in the present 
proceedings, Mr. Viswanatha Sastri, for. the appellants,” argues that this View 
is obviously wrong and should be reversed,” “In support of his argument, thé learned 
counsel has invitéd, our attention to the fact that, when the appeal was pending 
before the appellate tribunal, a statement had been filéd by the appellants showing 
that the provision for income-tax had tobe revised in view of the findings recorded 
by the industrial tribunal. According to this statement, no, Surplus was available 
for payment of bonis to workmen evén on the assumption t that. the findings 1 recorded 
by the tribunal were  córréct. The appellants pointed. out, in this statement that 
ifan amount of Rs. 4,43927 was disallowed by way of, depreciation that would neces- 
sarily add to the amount of gross ‘profits and in consequence the provision | fori income- 
tax would have to be proportionately’ incréased. The, appellant's ' case was that 
instéad of R$; 175,000 which had bee allowed by. the industrial tribunal by way 
of provision for income-tax it would be necessary to allow, ;anjaiount, ‘of Rs. ;4;75,582 
in that behalf. The appellants’ grievance is that’ though this statement was filed 
before the appellate: tribunal, the appellate : tribunal. has: not'considered it at all. 


“On the ‘other hand, it appears from, the jüdgment ‘of .the appellate tribunal 
. that, this point was not’ raised .by the, appellants before it in-their arguments. No 
grievance was made arid no higher àmount was claimed by them to be reserved 
for taxation. [he appellate tribunal has also observed’ that the point raised by 
the appellants ‘in their review petition did'not show that any new and important 
matter had.beén discovered which, after the exercise of due diligence, would not 
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have been decavit by the parties at the time of the hearing of the appeal. : Besides,. 
the appellate tribunal also held that there was no mistake apparent onthe face 
of the record. Technically there may. be some force in the observations made by 
the appellate tribunal; but we cannot overlook: the fact that a written statement 
had been filed before the appellate tribunal expressly and specifically raising this: 
point. That is why we propose to deal with the merits of the argument and not to 
reject it-on the ground that this argument had .not been urged at the proper stage» 


On the merits, the argument is that, if out of the total amount of Rs. 8,43,927 
debited by the appellants to depreciation, an amount Rs. 4,49,927 is disallowed, ` 
that must inevitably add to the total amount of gross profits and if the total amount 
of gross profits is increased, logically provision for a:higher amount of income-tax 
must be made. "Thus presented the argument is simple and at first’ blush .appears 
toibe attractive ; but the difficulty in accepting.the argument is that the ftal'amount 
of gross profits determined by Industrial Tribunals in these proceedings is not and. 
cannot nécessarily be the taxable gross profits of the employer.: -We have already 
observed that in determining the trading profits of the employer in such disputes, 
the method adopted by the industrial tribunals does not conform to.all,the require- 
ments and provisions of the Income-tax Act and so it would be fallacious to: assume 
that the gross profits determined: by.the Industrial Tribunal should-be.taken to be 
gross profits that would be necessarily taxable under the Income-tax Act.: Besides, 
it would be relevant to: remember that the.provision for taxation in. qtiestion has 
been made.by the appellants themselves and presumably it is based on the appellants” 
anticipation as to how much approximately they will have to pay by way of income- 
tax. But, apart from this. consideration, there can be no doubt that the appellants. 
would get exemption from the payment-of income-tax in respect of the amounts 
ofinitial and additional depreciation also as shown in their books of. accounts. 
That is a right which has been conferred on the appellants by the relevant provisions 
of section 10 of the Income-tax Act ; and the benefit which the appellants are en- 
titled to get under the said section cannot be ignored in deciding whether or not 
the provision of the sum of Rs. 1,75,000 for taxation purposes is adequate or not. 
We think it is not open to the appellants to contend that though for the amounts 
covered by the normal and additional depreciations they would not be required. 
to pay income-tax, nevertheless they should be allowed to provide for the payment 
of income-tax in respect of these two items merely'on the ground that they are dis= 
allowed by the industrial tribunal and have thus added to the total of gross profits 
as determined by the tribunal. The adequacy or otherwise of the provisions for 
income-tax must necessarily be judged in the light of the Income-tax Act since it 
is‘under the said Act that the liability to pay tax would ultimately be determined. 
Besides, if the appellant’s argument is accepted and an amount notionally payable 
by way of income-tax in respect of disallowed items of depreciation is. added to 
. the estimated amount of income-tax provided by the appellants, the very object. 
of disallowing the two items of depreciation would be substantially defeated. On 
the other hand, the rejection of the appellants’ argument would not mean any hard- 
ship because the additional amount sought to be added by them in the provision 
for income-tax would definitely not have to be paid by them. We are, therefore,, 
satisfied that the grievance made by the appellants against the order passed by 
the appellate tribunal on the ground that it suffers from a mistake apparent on the 
face of the record is not well founded. 


It would now be necessary to refer briefly to the decisions of industrial Courts. 
to which our attention has been drawn by the learned counsel for the appellants. 
In Model Mills, etc:, Textile Mills, Nagpur v. Rashtriya Mill Mazdoor Sangh*, the 
implications of the Full Bench formula for ascertainment of bonus have been 
explained. It is observed, that : R 


* the formula did not purport to direct what: a concern should do or should not do with its. 
own moneys. In evolving the formula the rights and liabilities of the parties inter. se in notional 
satisfaction of their legitimate claims as two co-operating units in the venture were tried to be 
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equated. , Opinions might differ as to the .weightage to. be" attached to the various components 
constituting the formula. But the‘formula-has‘to be taken'as a whole in order than an equitable 
balance between the rights of capital and labour might' be achieved for'the ascertainment of bonus", 


It may. incidentally be pointed out:that.this decision recognizes that income- 
tax calculated on the trading profits for the year must be deducted as a prior charge 
from the profits even though exemption under the Income-tax Act is granted for 
‘the year in question taking into consideration the past year's losses. The same view 
has been expressed by the appellant tribunal in Mahalaxmi Woollen’ Mills Lid. v. 
Their Workmen!. In this case, it has been held that i 


unabsorbed depreciation, etc.; that by itself is’ no ground for preventing the concern from claiming: 


the: profits made in the relevant year- 


“ unabsorbed depreciation and loss incurred during prior years are allowed under section 24. 

(2) of the Income-tax. Act to be adjusted against the profits of a/future year... Where the-company 

claims either to adjust this amount against gross profits or to deduct such amount of income-tax. 

as would be payable on the profits if the said two items aré-not™‘to' be ‘adjusted; labour cannot 

“be permitted e refuse relief resting on unabsorbed loss and depreciation and at the same time 
try to get “benefit for itself by refusing provision for tax resting on „those very items which are 


perniiited to be adjusted by the income-tax authorities which will result in reduced income-tax or 
no tax at all”. _ 

It would thus appear from the decisions cited before us that industrial tribunals. 
have consistently taken the view that’ income-tax calculated on the trading. 
profits-for the relevant year must be deducted as a prior charge from the gross 

profits even though the employer may be entitled to ‘claim exemption under the 
“Income-tax Act in view of the fact that he had suffered losses during the previous. 
year. Prima facie it may be said that, if the essential basis for deciding’ the 

workmen’s claim for bonus in a given yearisthe existence of the net surplus. 

available for that year, it may not be permissible to question the propriety for the . 
provision for infome-tax made by the employer solely on the ground that in view 
of his previous year’s losses he may not be called upon to pay income-tax during: 
the year in question. After all, in this connection, the calculations are made by. 

reference to the financial ‘position of the employer during the particular year- 
only and in these calculations considerations relevant under the Income-tax Act 

in regard to the financial losses of the employer in the previous year. would not be- 
allowed to enter. However, in the present appeals we are not called upon to- 
consider the correctness of the view taken by the Appellate "Tribunal in these cases. 
and so we need not pursue the matter any further. . . , a 


Mr. Viswanatha Sastri has strongly relied on two labour decisions reported:. 
in B. E.S. T. Workers? Union v. Bombay Suburban’ Electric Supply- Ltd.*, and Greaves: 
Cotton and Crompton Parkinson, Ltd. v. Its Workmen*, These two decisions no doubt- 
support the appellants’ arguments before us but, for the reasons which we have- 
already given, we must hold that these decisions are not sound or correct. 


The last case to which our attention has been drawn by Mr. Viswanatha Sastri: 
is the decision of the Labour Appellate Tribunal in Bengal Chemical and Pharmaceutical 
Works, Lid. v. Their Workmen?. ‘This case decides that 


* in providing for income-tax the tax payable by the concern on its income earned in the- 
year for which bonus is claimed must be ascertained. The amount of. income-tax actually paid. 
during the year which is the tax of the income of.the previous year should not be taken into. 
account." J . ' xu i 


In this case, the tribunal has observed that - s 
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* for the purpose of ascertaining the income-tax which may be payable by the: employer. for 
«the year in question, the figures appearing on theexpenditure side of the profit and loss account of 


» 


that year have to be marshelled and examined." : : 
This case is not of much help.in deciding the point with. which we are 


H 


«concerned. f ara à : 
In the result, the appeals fail on the ‘merits and must be dismissed with costs. 


“There will, however, be one set of costs in all these appeals. — POMA 
Vea X . © Appeals: dismissed. 
UO 1.70 7 27 sLSUPREME COURT OF INDIA. © 71, | 


CEU "v — [Civil Appellate Jurisdiction.] nne 
+’ , PRESENT :—MR. ‘TL. VENKATARAMA AYAR, S.K. Das, AND: P. B. GAJENDRA- 
*GADKAR, JJ- l i f i ‘ RUM 
„Asa Ram and another " ` 
v. i : ; : ; : : 
/Mst. Ram Kali and another. , Knee nu o. ien Lus ^ Respondents, 
; Transfer of Projerty Av of 1882), section 96 (a) —Usufructuary mortgagee—Lease of drobertus b 
.mortgagee—If and when binds the mortgagor—Onus. wn i : . phe ut d 
U. P. Tenancy Act (XVIF of 1939); section 29 (a)——Scope and, applicability—Kabuliat executed ` in 


by 


. favbur of mortgageés in possession—-Acceptance of rent-—Lessees uf tenatits referred 'in the section—Occupancy 
- rights if acquired. : vc 


3M. 
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“i. ehe mortgagors aftér redeeming the mortgage sued under sectión 180 ‘of the: U. P. Tenancy , 
. zKcti of 1939 for ejectment of the defendants as trespassers. "The Board of Revenue in second appeal 
t found that the defendants were:let into possession of the suit Sir lands by.the mortgagees"under a 
` -Kabuliat, dera May 26, 1936, that the, rent fixed, Rs. 112 per,annum, wasa, reasonable rate. of rent 
zas the circfe’rate was Rs. 76-6-0 and so the lease was binding on the mortgagors as it.was for a,“ prů- 
` «dént'and economic rent”. On these findings it allowed the appeal'and dismissed the ‘suit, ^ 777 7 
cya eee a : gx MEO E ue Rd e ^ viru Cu VET, Asay A 
‘On appeal to the Supreme Court, |. MON Lus ve e ae ote 
Sota m: V nhs a e grp EN a 4 te ae att * tity ad H > : 
Held :—The law undoubtedly is. that no person can; transfer property, to.confer on the:transferee 
"ia title better than what he possesses and -therefore any, . transfer by the. mortgagee of the properties 
=mortgaged must céase on redemption. Section 76 (a) of the Transfer of Property Act provides that’a 
- mortgagee’ in posséssion *^must manage the property as a person of ordinary prudence would manage 
idtifit were his owh”. - Though on the language of the statute'an obligation‘is cast or the mortgagées, 
the authorities have held that an agricultural lease-created by, him would be binding on the mort- 
. agagór even. though the mortgage has been redeemed provided that it is such that a prudent owner 
- ' would enter into in the ordinary course of management. It is in the nature of an,exception and he 
"who claims the benefits has to strictly establish’ it: i ue LIA M. 
iunc ca DOSE EP Wm d not eee ee ante OS Led v pou 
"Ehe rent;of Rs. 112 per annum fixed under the Kabuliat is no doubt higher than the circle rate 
~ of Rs. 76-6-0; but this is not decisive of the matter. The true test is whether it is reasonablé and fair , 
«having regard to the income which a prudent owner could have got from ‘the lands and ‘that will 
' «depend àn the net yield of . the lands and the then ruling prices. > f 
<., «In the instant case where the defendants had claimed, by way of restitution and obtained a, decree 
„for mesne profits at Rs.'1,000 per annum, it would be an admission on theirpart as to the net income 
„derivable, and that Being the criterion, the rent of Rs’ 112 per annum'is unduly low afid so it cannot 
"be Binding'ón the mortgagors under sectión 76 (a) of the'Transfer of Pfoperty-Aec, ^ ^ ' "^" o 
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; The true’ scope of section 29 (a) of U.P. Tenancy Act, 1939, is that it posits that there is, on the 
-idate;of commencement of the Act, a person who is lawfully a-tenant.and proceeds to confer on him 
certain rights. It'is therefore a condition precedent to the application of the section that the person 

.must have been admitted as tenant by a person having the right to'do so. HS le 
The objection of the appellants that the defendants could not claim the status of tenants on the 
: basis of the-Kabuliatin the case where the mortgagees had not executed the lease is: devoid of sub- 
“stance asthe mortgagees have given evidence: that they accepted the:Kabuliat and received the rent 
; reserved. But the crucial question is whether the defendants.claiming rights under section 29 (a) of 
the Act were granted the lease by a person having authority to do so. "ET As 


A mortgagee in possession would have a righé to admit; a tenant either ifthe is authorised in that 
| behalf by the deed.of mortgage.or.if the transaction is.one protected under section 76 (a) of the Transfer 


: of Property Act. ‘i l 2 
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In the instance case the transaction is not one which could be upheld under section 76 (a), as 
already held,—and there is a further ground that the lands are home-farm lands, Sir, the rights wherein 
the mortgagee puts in peril by admitting a tenant cannot be regarded as the act of a prudent owner 
and coming under the section—and the transaction though valid between the mortgagee and the 
tenants cannot form the foundation on which any rights under section 29 (a) of the Tenancy Act 
-could be based. i 

Jai Singh v. Munshi Singh, (1955) A.L.J. 834, distinguished. 


T ed Gope and others v. Harbans Narain Singh and others, (1952) S.C.J. 292 : 1952 S.C.R. 775; 
celied. T : 

Appeal by Special Leave from the Judgment and Order, dated the 4th February, 
1954, of the U.P. Board of Revenue in Appeal No. 96 of 1948-49. 


Dewan Charanjit Lal, Advocate for Appellants. 


S. P. Sigha, Senior Advocate, (J. B. Dadachanji, S. N. Andley, Rameshwar Nath, 
Advocates of Messrs. Rajinder Narain & Co.) for Respondents. 


The Judgment of the Court was delivered by 


Venkatarama Aiyar, J.—The facts material for purposes of this appeal have been 
stated by usdn our order, dated February 6, 1957, and may be briefly recapitulated. 
‘The suit property is agricultural land of the extent of 10 Bighas, 13 Biswas On 
July 8, 1930, the then owners of the land, Ram Prashad and Udairaj, executed. a 
usuf uctuary fnortgage over it and certain other properties, with which we are not 


concerned in this litigation, in favour of Dwaraka Prashad, Naubat Singh and. Mun- . 


shilal. The lands were originally held in Sir by the mortgagors, but as part of their 
bargain with the mortgagees, they applied to have their names removed from the Sir 
and that was done by an order dated June 18,1930,the lands being thereafter entered 
as Khudkasht in the names of the mortgagees. In 1941, Ram Prashad, the surviving 
mortgagor, filed Suit No. 132 of 1941 for redemption of the mortgage. The suit 


was contested, but it was eventually decreed, the amount due to the-mortgagees being ~ 
fixed at Rs. 1,860. Subsequent to the decree, Ram Prashad died leaving him survi-. 


ving, the appellants herein, as his legal representatives. On September 6, 1945, the 
amount-due under the mortgage was paid by them and the mortgage was redeemed. 
When they sought to take possession of the suit properties, they were obstructed by 
Govind Sahai and Bhagwan Sahai, who claimed to have been admitted as tenants by 
the mortgagees. Thereafter, the appellants filed the suit, out of which the present 


appeal arises, under section 180 of the U.P. Tenancy Act XVII of 1939, hereinafter ^ 
referred to as the Act, to eject them, treating them as trespassers. The defendants ` 


resisted the suit on various grounds, of which only one is now materials. They claimed 
that they were not trespassers but hereditary tenants underthe Act, and ' could not 
therefore be ejected, and Issue 2 was raised with reference to this plea. 


The Revenue Officer,’ Meerut, who tried the suit held on this Issue that as. 
the lands had been held by the mortgagors as Sir and that as the mortgagees had. 


"been themselves cultivating them as Khudkasht, the defendants could not bé held .. 


to be hereditary tenants, and passed accordingly a decree in ejectment in favour , 


of the appellants, and this decree was confirmed on appeal by the Commissioner, 
Meerut Division. ‘The defendants took the matter in appeal to the Board of Revenue 
(Second Appeal No. 96 of 1948). By its judgment and decree dated February 4, 1954, 
the Board held that the defendants had been put in possession by the mortgagees 
under a Kabuliat dated May 26, 1936, that the rent fixed under the Kabuliat, Rs. 
112 per annum, was a reasonable rate ofrent as the circle rate was Rs. 76-6-0, and 
that, therefore, the settlement was binding on the mortgagors, as it was for “prudent 
and economic rent”. On this finding, it allowed the appeal and dismissed the 
‘suit. ‘Against this judgment, the plaintiffs have preferred this appeal by special leave. 


At the orginal hearing before us, the main contention pressed by the appellants 

"was that the Kabuliat dated May 26, 1936, was not referred toin the written state- 
ment, and had not been exhibited at the trial, and that, therefore, no re.ief should 
have been granted on the basis of that document in second appeal. We, however, 
came to the conclusion that as the point had been raised, though not clearly in the 
$—5 : 
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written statement, it ought to be tried on the merits, and we accordingly remanded 
.the case to the Board of Revenue for trial on the following two Issues : 


> (1) Whether the lease deed dated May 26, 1936, by the mortgagees in favour of the respon- 
dents is true and legally valid ; and 


(2) Whether the said lease is binding on the appellants. 


I At the re-hearing which we directed, the parties have adduced fresh evidence 
“on both the Issues, and the Board of Revenue has submitted its findings thereon. 
On the first Issue, it has held that no lease deed had been executed by the mort- 
gagees in favour of the lessees, but that the latter had executed a Kabuliat in favour 
of the mortgagees on May 26, 1936, and that its truth had not been questioned. 
On the second Issue, its finding is as follows : 


** Whether the Kabuliat was binding or not depended on the question whether mortgagees had a 
right to settle the land and whether such settlement was binding on the mortgagors. Th*re was nothing, 
in the mortgage deed which would prevent the mortgagees from settling the land, even though the 
land was Khuakasht or even if the period of settlement was beyond the period of mortgage. The 
mortgagees acted in the prudent management of the property settling the land on an economic 
rent. The action of the mortgagees was, therefore, binding on the TERES Hence the Kabuliat 
was binding on the appellants.” à : 


The appellants attack both these findings as incorrect. As regards the first 
Issue, their contention is-that in view of the finding that the mortgagees had not 
executed any lease deed, Govind Sahai and Bhagwan Sahai could nqt claim the 
status of tenants so ely on the strength of the Kabuliat executed by them on May 26, 
1936, as that was merely a unilater 1 undertaking by them to cultivate. But the 
mortgagees have given evidence that they accepted the Kabuliat and received 
rent as provided therein. There is, therefore, no substance in this objection, which 
must be overruled. 


The main controversy in this appeal relates to the finding on the second Issue. 
ı The appellants complain that the Board has merely repeated its previous finding 
on the point without reference either to the requirements of section 76(a) of the 
Transfer of Property Act, or to the evidence that had been adduced by the parties 
'atthéremand. We are constrained to observe that this complaint is well-founded. 
* The law undoubtedly is that no person can transfer property soeas to confer on the 
transferee a title better than what he possesses. Therefore, any transfer of the pro- 
perty.mor tgaged, by the mortgagee must cease, when the mortgage is redeemed. 
Now, section 76 (a) providés that a mortgagee in possession “ must manage the 
property as a person ofordinary prudence would manage it if it'were his own ”. 
Though on the language of the statute this is an obligation cast on the mortgagee, 
the authorities have held that an agricultural lease created by him would be binding 
on the mortgagor even though thé mortgage has been redeemed, provided it is of 
.such a character that a prudent owner of property would enter into it in the usual 
course of management. . This being in the nature of an exception, it is for the 
person who claims the benefit thereof, to strictly establish it. 


s Now, the question is whether the respondents have proved that the lease of 
which the Kabuliat dated May 26, 1936, is a counterpart, is one which a prudent 
owner would create in the management of his properties. The Boa d has answered 
the question in favour of the respondents on two grounds. One is that the mort- 
gage deed dated July 8, 1930, contains no prohibition against letting of the lands 
by the mortgagees. If there is -uch a prohibition, there is the authority of this Court 
in Mahabir Gope and others v. Harbans Narain Singh and others*, that the lease will not 
be binding on the mortgagors. But whére there is no such prohibition, the only 
consequence is that the parties will be thrown back on their rights under the Transfer 
of Property Act, and the lessees must still establish that the lease is binding on the 


mortgagors under section 76(2) of that Act. . š 


The second ground on which the Board has based‘its conclusion that the lease 
is binding on the appellants is that the rent fixed in the Kabuliat, Rs. 112 is higher 
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than the circle rate of Rs. 76-6-o. But this is not decisive of the matter, as what 
has to be decided is not whether the rent fixed compares favourably with the circle 
rate, but whether it is reasonable and fair, having regard to the income which a 
prudent owner could have got from the lands, and that will depend on proof of the 
net yield from the land and the ruling price of the produce at that time. The lessees 
have given no evidence on this point. One of the mortgagees stated that he and 
his brothers were themselves cultivating the lands till 1936, and that they then gave. 
them on lease, because they were losing Rs. 50 to Rs. 100 per annum over the trans- 
. action. But he gave no particulars as to what the gross yield from the lands was, 
what the expenses of cultivation were, and what the price of the produce was. It 
` is very difficult to.believe that the tenants would have agreed to take over lands on 
the terms contained in the Kabuliat if, in fact, itwas a losing concern. Itis admitted 
by the mortgagee that the lessees made no complaint that they were working at a 
loss. His evidence on this point is vague and unconvincing, and we are not impressed 
by it. On the other hand, we have evidence which clinches the matter in favour 
of the appellants. It has been already stated that the Revenue Officer, Meerut, 
granted a decree in favour of the appellants for ejectment. In execution of this. 
decree, the appellants obtained possession of the suit properties. On February 4, 
1954, the Board set aside the decrees of the Courts below; and dismissed the suit 
of the appellants. Thereupon, the respondent in' execution of the decree got back 
possession of the properties, Then, they applied under section 144, Code of Civil 
Proceduré for recovery of mesne profits by way of restitution, and obtained a decree 
for Rs. 7,500 at the rate of Rs. 1,000 per annum. If this figure is any guide for the 
determination of what income could be got from the properties by a prudent owner, 
then it is clear beyond doubt that the rent of Rs. 112 fixed. in the Kabuliat is unduly 
low, and it cannot be binding on the mortgagors. It is true that the decree relates. 
to a period much later than the date of the Kabuliat, and that prices had greatly 
risen during that period. But making all allowance for the rise, we think that the 
transaction is not one which a prudent owner would enter into in respect of his pro- 
perties. . 2 i pity MEE . NT 
It was argued: by Mr. Sinha for the respondents that the decree passed in res- 
titution proceediggs is under appeal before the Commissioner of Meerut, and should. 
not, therefore, be taken into account in determining whether the rent fixed in. the. 
Kabuliat was fair and such, as would be binding on the mortgagors. But this decree 
was passed on the application of the respondents clatming mesne profits at the rate 
of Rs. 1,000 per annum, assuming that they did not ask for more, and its importance 
lies not so much in its being an adjudication by the Court as in its evidencing an. 
admission by them as to the net profits which would be realised from the lands. 


It would be material in this connection to refer to the character of the lands 
over which the lease was created. They were held in Sir by the mortgagors and 
after the execution of the mortgage, entered as Khudkasht in the names of the mort» 
gagees. : They were home-farm lands under the direct cultivation of the proprietors, 
as distinguished from lands which were under cultivation by tenants, and having, 
regard to the special rights which the tenancy laws all over India have recognised. 
in the owner in respect of such lands, an act of the mortgagee which puts those 
rights in peril cannot, as held in Mahabir'Gope and others v. Harbans Narain Singh and’ 
others,! be regarded as that of a prudent owner, and it requires exceptional grounds 
to justify it. Of that, there is no evidence. On the other hand, the uncontradicted. , 
evidence on the side of the appellants is that the lands have got facilities of canal 
irrigation, and are very fertile, and that it would not be economic to lease them to 
tenants. It also appears that the mortgagees created on the eve of redemption 
another lease, and that has been set aside on the ground that it was entered into- 
with a view to defeat the mortgagors: Their action in leasing the lands to tenants. 
oh the terms stt out in the Kabuliat is m pl prudent nor bona fide, and on a consi- 
deration of the entire evidence, we are of opinion, differing from the Board, that 
the lease evidenced by the Kabuliat is not binding on the mortgagors. '.. ^ 
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It was next contended by Mr. Sinha that even if the Kabuliat was not binding 
on the mortgagors, the respondents would, nevertheless, be hereditary tenants under 
the provisions of the U. P. Tenancy Act, 1939, and that appellants would have no 
right to eject them, and he referred us to the provisions of the Act bearing on the 
question. Section 29(a) of the Act provides that every person who was at the com- 
mencement of the Áct a tenant of land shall be entitled to all the rights of hereditary 


c 


tenants under the Act. Some classes of tenants are excepted from the operation | 


of this provision, and one of them is tenants of Sir lands. Section 30(6) enacts that, 
s Notwithstanding anything in section 29, hereditary rights shall not accrue in— 


land transferred by a mortgage to which the provisions of the’ second paragraph of sub-section . 


(5) of section 15 of the Agra Tenancy Act, 1926 apply during the period specified in that paragraph." 
The provision in the Agra Tenancy Act, 1926, referred to above, runs as follows: 


“ Notwithstanding anything in this section, where the property transferred by*means of a 
mortgage of the kind specified in sub-section (5) of section 14 consists wholy of a specified area or 
Sir, the mortgagor may by simultaneous agreement in writing waive his exproprietary rights, and 
in that case the mortgaged land shall, if the mortgagor regains within: twelve years of the date of 
the transfer possession thereof on redemption of the mortgage, resume the character of Sir. In such 


land, statutory rights shall not accrue for twelve years from the date of transfer.” : 


One other provision to which reference was made is the second proviso to section 
11 of th. U. P. Tenancy Act, 1939, which is as follows : - 


** Provided further that if on redemption of a mortgage the mortgagor regains possession of land 
which under the provisions of the Agra Tenancy Act, 1926, ceased to be Sir and to which the provi- 
visions of the second paragraph of sub-section (5) of section 15 of that Act applied, such land shall 
again become his Sir." 

Now, the argument of the respondents is that though the suit lands were ori- 
ginally held in Sir, they ceased to be such when the mortgage was executed on July 
8, 1930, that section 29(a) of the Act therefore applied, that section 30(6) and section 
11 of the Act and section 15 of the Agra Tenancy Act, 1926, had no application, 
as the mortgage comprised also lands which were not Sir and as further, possession 
had not been regained within twelve years of the mortgage. It is accordingly 
contended that the. respondents who were in possession as tenants on January 1, 
1940; when the Act came into force, had acquired the status of hereditary tenants 
under section 29(a) of the Act, and the decision in Jat Singh v. *Munshi Singh}, is 
relied on, in support of this contention. 


The error in this argument Kes in the assumption that Govind Sahai and Bhagwan 
Sahai became by virtue of the Kabuliat dated May 26, 1936, tenants for purposes 
of section 29(a) of the Act. The true scope of sub-section (a) of section 29 is that 
it posits that there is on the date of the commencement of the Act a person who is 
lawfully a tenant and proceeds to confer on him certain rights. It is therefore a 
condition precedent to the application of this provision that the person must have 
been admitted as tenant by a person who had the right to do so. Where, however, 
the person who purports to grant the lease has no authority to do so, whatever the 
rights inter se between the lessor and the lessee, as against the true owner the latter 
does not, in law, acquire the status of a tenant, and section 29 (a) has no application 
tohim. Thus, if A is the owner of certain lands and B trespasses on them and grants 
a lease to C, sub-section (a) of section 29 does not operate to confer any rights on 
C as against A. The crucial question for determination, therefore, is whether the 
person who claims rights as a hereditary tenant under section 29(2), was admitted 
as tenant by a person who had the right to doso. An owner will of course be entitled 
to admit a tenant, and a mortgagee in possession would have a right to do so, either 
if he is authorised in that behalf by the deed of mortgage, or if the transaction is 
onc, which is protected by section 76 (a) of the Transfer of Property Act. But where 
the transaction is not one which could be upheld under section 76(a), then there is 
no admission of tenant by any person having authority to do so, and such a trans- 
action though valid as between the mortgagce and the lessee, cannot form the foun- 
«ation on which any rights under section 29, sub-section (a) of the Act could be based. 


et 
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' In Mahabir Gope and others v. Harbans Narain Singh and others}, it was held that 
when a usufructuary mortgagee created a.lease in spite of the prohibition against | 
letting contained in the mortgage deed, the tenant acquired no occupancy rights , 
under the provisions of the Bihar Tenancy Act, even though he had been in possession 
for over 30 years, and that the same consequences would follow if the lease was 
not binding on the mortgagor under section 76 (a) of the Transfer of Property Act, 
or ifit was not bona fide. On the same principle, and oni our findieg that the Kabuliat 
dated May 26, 1936, is not binding on the appellants, we must hold that Govind 
Sahai and Bhagwan Sahai acquired no rights as hereditary tenants under section’ 
29 (a) of the U. P. Tenancy Act. In Jai Singh v. Munshi Singh?, relied on for the’ 
respondents, it was held that “the agricultural lease granted by the mortgagee in 
favour of Jai Singh was.a lease granted in the-ordinary course of management" 
and that, accordingly, the tenant acquired the rights of a hereditary tenant. ` That: 
decision has no application when the lease is, as held by us, nota prudent trans- 
action binding on the mortgagors. In this view, the questions raised by Mr. Sinha 
on the construction of section 30 (6) and section i1 of the Act and section 15 of 
the Agra Tenaricy Act, 1926, do not arise for decision. 


D 


` 


. Inthe result, the appeal is allowed, the decree passed by the Board is set aside, 
and that of tae Revenue Officer, Meerut, affirmed by the Commissioner, restored. 
The respotdents will pay the costs of the appellants throughout, including the costs 
of the remand. : 2. : 


i 


_ Appeal allowed. 
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Criminal Procedure Code (V of 1898), sections 561-4 and 496—Scope—Inherent. powers of High -Court 

to cancel bail granted under section 496 in respect of a bailable offence. . . 2 
Urider section 561-A of the Code of Criminal Procedure the High Court had inherent power to: 
cancel the bail granted to a person accused of a bailable offence and-in a proper case such power: 
can and:müst be exercised in the interests of justice. : : TOREM E 


3 


However this inherent power has to be exercised sparingly, carefully and with caution and only 
where such excuse is justified By the tests specifically laid down in the section itself. After all, pro- 
cedure, whether.criminal or civil must serve the higher purpose of justice and itis only when the ends 
of justice are put in jeopardy by the conduct of the accused that the inherent power can and should 

. be exercised in cases like the present. zT 


is flict between exercise of the inherent powers and the provisions of section 496 
of die Coy ateal Procedures Code. ‘The commitment (o custody is the result of a judicial order passed 
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on the ground that the accused person has forfeited his bail and that his subsequent conduct showed 
that, pending the trial, he cannot be allowed to be at large. "Where such a person is committed 
to custody under such an order, it would not be open to him to fall back upon his rights under section 
496, for section 496 would in such circumstances be inapplicable to his case. 


Appeal by Special Leave from the Judgment and Order, dated the r4th January, 
1958, of the Bombay High Court in Criminal Application No. 60 of 1958, arising 
out of the Judgment and Order, dated the gth January, 1958, of the Court of Chief 
Presidency Magistrate at Bombay in an Application for Cancellation of bail in 
Case No. 608/W of 1957. 


Purshottam Tricumdas, Senior Advocate (Rajni Patel and I. N. Shroff, Advocates 
with him), for Appellant. 


K. J. Khandalwala and R. H. Dhebar, Advocates, for Respondent No. 1. 


The Judgment of the Court was delivered by l . 


Gajendragadkar, 7.—The appellant, along with others, has been charged under 
section 120-B of the Indian Penal Code and section 167 (81) of the Sea Customs Act 
(VIII of 1878). There is no doubt that the offences charged against the apfellant are 
bailable offences. Under section 496 of the Code of Criminal Procedure the appel- 
lant was released on bail of Rs. 75,000 with one surety for like amount on Decem- 
ber 9, 1957, by the learned Chief Presidency Magistrate at Bombay. On January 4, 
1958,an application was made by the complainant before the learned Magistrate 
for cancellation of the bail ; the learned Magistrate, however, dismissed the appli- 
cation on the ground that under section 496 he had no jurisdiction to cancel the 
bail. Against this order, the complainant preferred a revisional application before 
the High Court of Bombay. Another application was preferred by the complainant 
before the same Court invoking its inherent power under section 561-A of the Code 
of Criminal Procedure. Chagla, C.J. and Datar, J., who heard these applications 
took the view that, under section 561-A of the Code of Criminal Procedure the High 
Court had inherent power to cancel the bail granted to a person accused of a baila- 
ble offence and that, in a proper case, such power can and must be exercised in the 
interests of justice. The learned Judges then considered the material produced before 
the Court and came to the conclusion that, in the present case,it would not be safe 
to permit the appellant to be at large. That is why the application made by the 
complainant invoking the High Court's inherent power under section 561-A of the 
Code of Criminal Procedure was allowed, the bail-bond executed by the appellant 
was cancelled and an order was passed directing that the appellant be arrested forth- 
with and committed to custody. It is against this order that the appellant has come 
to this Court in appeal by special leave. Special leave granted to the appellant has, 
however, been limited to the quéstion of the construction of section 494 read with 
section 561-A of the Code of Criminal Procedure. Thus the point of law which falls 
to be considered in the present appeal is whether, in the case of a person accused of a 
bailable offence where bail has been granted to him under section 496 of the Code of 
Criminal Procedure, it can be cancelled in a proper case by the High Court in exer- 
cise of its inherent power under section 561-A of the Code of Criminal Procedure ? 
This question is no doubt of considerable importance and its decision would depend 
upon the construction of the relevant sections of the Code. 


The material provisions on the subject of bail are contained in sections 496 to 
498 of the Code of Criminal Procedure. , Section 496 deals with perfons accused of 
bailable offences. It provides that 


* when a person charged with the commission of a bailable offence is arrested or detained 
without warrant by an officer in charge of a police station or is brought before a Court and is 
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prepared at any time, while in the custody of such officer or at any stage of the proceedings 
before such Court, to give bail, such person shall Fe released on bail”. i 


The section further leaves it to the discretion of the police officer or the Court if he 
or it thinks fit to discharge the accused person on his executing a bond without 
sureties for his appearance and not to take bail from him. Section 497 deals with 
the question of granting bail in the case of non-bailable offences. A person accus- 
ed of a non-bailable offence may be released on bail but he shall not be so released 
ifthere appear reasonable grounds for believing that he has been guilty of an offence 
punishable with death or imprisonment for life. This is the effect of section 497 (1). 
Sub-section (2) deals with cases where it appears to the officer or the Court that 
there are not reasonable grounds for believing that the accused has committed a 
non-bailable offence but there are sufficient grounds for further enquiry into his 
guilt and it lays down that in such cases the accused shall, pending such enquiry, 
be released, on bail or at the discretion of the officer or Court, on the execution 
by him of a bond without sureties for his appearance as hereinafter provided. Sub- 
section (3) requires that, when jurisdiction under sub-section (2) is exercised in 
favour of an accused person,reasons for exercising such jurisdiction shall be recorded 
in writing. Sub-section (3) (a) which has been added in 1955 deals with cases 
where the trial of a person accused of any non-bailable offence is not concluded 
Within a per®d of sixty days from the first day fixed for taking evidence in the case and 
it provides that such person shall, if he is in custody during the whole of the said 
period be released on bail unless for reasons to be recorded in writing the Magistrate 
otherwise directs. The last sub-section confers on the High Court and the Court of 
Sessions, and on any other Court in the case of a person released by itself, power to 
direct that a person who has been released on bail under any of the provisions of this 
section should be arrested and committed to custody. Section 498 (1) confers on the 
High Court or the Court of Sessions power to direct admission to bail or reduction of 
bail in all cases where bail is admissible under sections 496 and 497 whether in such 
cases there be an appeal against conviction or not. Sub-section (2) of section 498 em- 
powers the High Court or the Court of Sessions to cause any person who has been 
admitted to bail under sub-section (1) to be arrested: and committed to custody. 
There is one moré section to which reference must be made in this connection and 
that is section 426 of the Code. This section incidentally deals with the power to 
grant bail to persons who have been convicted of non-bailable offences when such 
convicted persons satisfy the Court that they intend to present appeals against their 
orders of conviction. That is the effect of section 426 (2) (a) which has been added in 
1955. A similar power has been conferred on the High Court under sub-section (2) 
(b) of section 426 where the High Court is satisfied that the convicted person has 
been granted special leave to appeal to the Supreme Court against any sentence 
which the High, Court has imposed or maintained. Sub-section (3) provides that, 
if the appellant who is released on bail under said sub-section (2) or (2) (b) is ulti- 
mately sentenced to imprisonment, the time during which he is so released shall be 
excluded in computing the term for which he is so sentenced. That briefly is the 
scheme of the Code on the subject of bail. 


There is no doubt that under section 496 a person accused of a bailable offence 
' is entitled to be released on bail pending his trial. As soon as it appears that the 
accused person is prepared to give bail, the police officer or the Court,before whom he 
offers to give bail, is bound to release him on such terms as to bail as may appear to 
the officer or the Court to be reasonable. It would even be open to the officer or the 
Court to discharge such person on executing his bond as provided in the section instead 
of taking bail from him. The position of persons accused of non-bailable offences is 
entirely differént. Though the recent amendments made in the provisions of section 
497 have made definite improvement in favour of person accused of non-bailable 
offences it would nevertheless be correct to say that the grant of bail in such cases 
is generally a matter in the discretion of the authorities in question. The classifica- 
.tion of offences into the two categories of bailable and non-bailable offences may per- 
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haps be explained on the basis that bailable offences are generally regarded as less 
grave and serious than non-bailable offences. On this basis it may not be easy to 
explain why, for instance offences under sections 477, 477-A, 475 and 506 of the 
Indian: Penal Code should be regarded as bailable whereas offences under section 
379 should be non-bailable. However, it cannot be disputed that section 496 recog- 
nizes that a person accused of a bailable offence has a right to be enlarged on bail 
and that is a consideration on which Shri Purshottam, for the appellant, has. very 
strongly relied. 


‘Shri Purshottam has also emphasized the fact that, whereas legislature has 
specifically conferred power on the specified Courts to cancel the bail granted to a 
person accused of a'non-bailable offence by the provisions of section 497 6) no 
such power has been conferred on any Court in regard to persons accused of bail- 
‘able offences. If legislature has intended to confer such a power it would have been 
very easy for it to add an appropriate sub-section under section 496. The omission to 
make such a provisionis, according to Shri Purushottam, not the result of inadvertence 
but is deliberate; and if that is so, it would not be legitimate or reasonable to clothe the 
High Courts with the power to cancel bails in such cases under sectiorf 561-A. It 
is this aspect of the matter which needs careful examination in the present case. 


Section 561-A of the Code was added to the Code in 1923 and it purports to save 
the inherent power of the High Courts. It provides that nothing in the Code shall be 
deemed to limit or affect the inherent power of the High Court to make such orders 
as may be necessary to give effect to any order under the Code or to prevent abuse of 
the process of any Court or otherwise to secure the ends of justice. It appears that 
doubts were expressed in some judicial decisions about the existence of such inherent 
power in the High Courts prior to 1923. Thatis why legislature enacted this section 
to clarify the position tha: the provisions of the Code were not intended to limit or 
affect the inherent power of the High Courts as mentioned in section 561-A. It is 
obvious that this inherent power can be exercised only for either of the three purposes 
specifically mentioned in the section. This inherent power cannot naturally be in- 
voked in respect of any matter covered by the specific provisions of the Code. It 
cannot also be invoked if its exercise would be inconsistent with any of the specific 
provisions of the Code. It is only if the matter in question is not covered by any 
specific provisions of the Code that section 561-A can come into operation, subject 
further to the requirement that the exercise of such power must serve either of the 
three: purposes mentioned in the said section. In prescribing rules of procedure 
legislature undoubtedly attempts to provide for all cases that are likely to arise ; but 
it is not possible that any’ legislative enactment dealing with procedure, however 
carefully it may be drafted, would succeed in providing for all cases that may possibly 
arise in future. Lacunae are sometimes discovered in procedural law and it is to 
cover such lacunae and to deal with cases where such lacunae are discovered that 
‘procedural law invariably recognizes the existence of inherent power in Courts. It 
would be noticed that it is only the High Courts whose inherent power is recognized 
by section 561-A ; and even in regard to the High Courts’ inherent power definite 
salutary safeguards have been laid down as to its exercise. It is only where the High 
Court is satisfied either that an order passed under the Code would be rendéred in- 
effective or that the process of any Court would be abused or that the ends of justice 
would not be secured that the High Court can and must exercise its inherent power 
under section 561-A. There can thus be no dispute about the scope and nature of the 
"inherent power of the High Courts and the extent of its exercise. 


Now it is obvious that the primary object of criminal procedifre is to ensure 

a fair trial of accused persons. Every criminal trial begins with the presumption 

of ihnocence in favour of the accused ; and provisions of the Code are so framed 

: that a criminal trial should begin with and be throughout governed by this essential 

presumption ; but a fair trial has naturally two objects in view; it must be fair to 
* 
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the accused and must also be fair to the prosecution. The test of fairness in a cri- 
minal trial must be judged from this dual point of view. It is therefore of the ut- 
most importance that, in a criminal trial, witnesses should be able to give evidence 
without any inducement or threat either from the prosecution or the. defence.. A 
criminal trial must never be so conducted by the prosecution as would lead to the 
conviction ofan innocent person; similarly the progress ofa criminal trial must not. be 
obstructed by the accused so as to lead to the acquittal of a really guilty offender. 
The acquittal of the innocent and the conviction of the guilty are the objects of a cri- 
minal trial and so there can be no possible doubt that, ifany conduct on the part of an 
"accused person is likely to obstruct a fair trial, there is occasion for the exercise of the 
inherent power of the High Courts to. secure the ends of justice. There can be no 
more important requirement of the ends of justice than the uninterrupted progress of a 
fair trial ; and it is for the continuance of such a fair trial that the inherent powers of 
the High Courts are sought to be invoked by the prosecution in cases where it is 
alleged that accused persons, either by suborning or intimidating witnesses are 
obstructing the smooth progress of a fair trial. Similarly, if an accused person 
who is released on bail jumps bail and attempts to run to a foreign country to escape 
the trial, tpat again would be a case where the exercise of the inherent power would 
be justified in order to compel the accused to submit to a fair trial and not to escape 
its consequences by taking advantage. of the fact that he has been released on bail 
and by abscending to another country. In other words, if the conduct of the accused 
person sufbsequent to his release on bail puts in jeopardy the progress of a fair trial 
itself and if there is no other remedy which can be effectively used against the accused 
‘person, in such a case the inherent power of the High Court can be legitimately in- ' 
voked. In regard to non-bailable offences there is no need. to invoke such power 
because section 497 (5) specifically deals with such cases. The question which we 
have to.decide in this case is whether exercise of inherent power under section 561-A 
against persons accused of bailable offences, who have been released on bail, is 
contrary to or inconsistent with the provisions of section 496 of the Code of 
Criminal Procedure. E 


Shri Purshottam contends that the provisions of section 496 are plainly inconsis- 
tent with the exercise of inherent power under section 561-A against the appellant in 
the present case ; and he argues that, despite the order which has been passed by the 
High Court, he would be entitled to move the trial Cburt for bail again and the trial 
Court would be bound to release him on bail because the right to be released on bail 
recognized by section 496 is an absolute and an indefeasible right ; and despite the 
order of the High Court, that right would still be available to the appellant. If that 
be the true position, the order passed under section 561-A would be rendered in- 
effective and that itself would show that there is a conflict between the exercise of the 
said power and the provisions of section 496. Thus presented, the argument no 
doubt is prima facie attractive ; but a close examination of the provisions of section 
496 would show that there is no conflict between its provisions and the exercise of the 
jurisdiction under -section 561-A. In dealing with this argument it is necessary to 
remember that, if the power under section 561-A is exercised by the High Court, the 
bail offered by the accused and accepted by the trial Court would be cancelled and 
the accused would be ordered to be arrested forthwith and committed to custody. 
In other words, the effect of the order passed under section 561-A just like the effect 
of an order passed under section 497 (5) and section 498 (2), would be not only that 
the bailis cancelled but that the accused is ordered to be arrested and committed to 
custody. The order committing the accused to custody is a judicial order passed by 
a criminal Court of competent jurisdiction. His commitment to custody thereafter is 

-not by reason of the fact that he is alleged to have committed a bailable offence at 
all; his comnfitment to custody is the result of a judicial order passed on the ground 
that he has forfeited his bail and that his subsequent conduct showed that, pending 

_the trial, he cannot be allowed to be at large. Now, where a person is committed to 
custody under such an order, it would not be open to him to fall back upon his 
rights under section 496 for section 496 would in such circumstances be inapplicable 
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to his case. It may be that there is no specific provision for the cancellation of the bond 
and the rc-arrest of a person accused of a bailable offence ; but that does not mean 
that section 496 entitles such an accused person to be released on bail, even though 
it may be shown that he is guilty of conduct entirely subversive of a fair trial in the 
Court. We do not read section 496 as conferring on a person accused of a bailable 
offence such an unqualified, absolute and an indefeasible right to be released on bail. 


In this connection, it would be relevant to consider the effect of the provisions 
ofsection 498. Under section 498 (1), the High Court or the Court of Sessions may, 
even in the case of persons accused of bailable offences, admit such accused persons 
to bail or reduce the amount of bail demanded by the prescribed authorities under 
section 496. Shri Purshottam no doubt attempted to argue that the operative 
part of the provisions of section 498 (1) does not apply to persons accused of bailable 
offences ; but in our opinion, there can be no doubt that this sub-section deals with 
cases of persons accused of bailable as well as non-bailable offences. We have no 
doubt that, even in regard to persons accused of bailable offences, if the amount of 
bail fixed under section 496 is unreasonably high the accused person can move the 
High Court or the Court of Sessions for reduction of that amount. Similarly, a 
person accused of a bailable offence may move the High Court or the Court of Ses- 
sions to be released on bail and the High Court or the Court of Sessions may direct 
either that the amount should be reduced or that the person may be adrfitted to bail. 
Ifa person accused of a bailable offence is admitted to bail by an order passed by the 
High Court or the Court of Sessions, the provisions of sub-section (2) become appli- 
cable to his case ; and under these provisions the High Court or the Court of Sessions 
is expressly empowered to cancel the bail granted by it and to arrest the accused and 
commit him to custody. This sub-section, as we have already pointed out, has been 
added in 1955 and now there is no doubt that legislature has conferred upon the 
High Court or the Court of Sessions power to cancel bail in regard to cases of persons 
accused of bailable offences where such persons have been admitted to bail by the 
High Court or the Court of Sessions under section 498 (1). "The result is that with 
regard to a class of cases of bailable offences falling under section 498 (1), even after 
the accused persons are admitted to bail, express power has been conferred on the 
High Court or the Court of Sessions to arrest them and commif them to custody. 
Clearly then it cannot be said that the right ofa person accused of a bailable offence 
to be released on bail cannot he forfeited even if his conduct subsequent to the grant 
of bail is found to be prejudicial to a fair trial. 


Itwould also be interesting to notice that, even before section 498 (2) was enacted, 
there was consensus of judicial opinion in favour of the view that, if accused persons 
were released on bail under section 498 (1), their bail-bond could be cancelled and 
they could be ordered to be arrested and committed to custody under the provisions 
of section 561-A of the Codet. These decisions would show that the exercise of 
inherent power to cancel bail under section 561-A was not regarded as inconsistent 
with the provisions of section 498 (1) of the Code. It is true that all these decisions 
referred to cases of persons charged with non-bailable offences ; but it is significant 
that the provisions of section 497 (5) did not apply to these cases and the appropriate 
orders were passed under the purported exercise of inherent power under section 
561-A. On principle then these decisions proceed on the assumption, and we think 
rightly, that the exercise of inherent power in that behalf was not inconsistent with 
the provisions of section 498 as it then stood. 


It would now be relevant to enquire whether, on principle, a distinc:ion can be 
made between bailable and. non-bailable offences in regard to the effect of the preju- 
(M M MÀ —— a 
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dicial conduct of accused persons subsequent to their release on bail. As we have 
already observed, if a fair trial is the main objective of the criminal procedure, any 
threat to the continuance of a fair trial must be immediately arrested and the smooth 
progress of a fair trial must be ensured ; and this can be done, if necessary, by the 
exercise of inherent power. "The classification of offences into bailable and non- 
bailable on which are based the different provisions as to the grant of bail would not 
in our opinion, have any material bearing in dealing with the effect of the subse- 
quent conduct of accused persons on the continuance of a fair trial itself. Ifan accused 
person, by his conduct, puts the fair trial into jeopardy, it would be the primary and 
paramount duty of criminal Courts to ensure that the risk to the fair trial is removed 
and criminal Courts are allowed to proceed with the trial smoothly and without any 
interruption or obstruction; and this would be equally true in cases of both bailable 
as well as non-bailable offences. We therefore, feel no difficulty in holding that, if, by 
his subsequent conduct, a person accused of a bailable offence forfeits his rights to be 
released on bail, that forfeiture must be made effective by invoking the inherentpower 
of the High Court under section 561-A. Omission of Legislature to make a specific 
provision in that behalf is clearly due to oversight or inadvertence and cannot be 
regarded as,deliberate. Ifthe appellant's contention is sound, it would lead to fantas- 
tic results. The argument is that a person accused of a bailable óffence has such an 
unqualified right to be released on bail that even if he does his worst to obstruct or to 
defeat a fairetrial, his bail-bond cannot be cancelled and a threat to a fair trial 
cannot bé arrested or prevented. Indeed Shri Purshottam went the length of 
suggesting that in such a case the impugned subsequent conduct of the accused may 
give rise to some other charges under the Indian Penal Code, but it cannot justify 
his re-arrest. Fortunately that does not appear to be the true legal position if the 
relevant provisions of the Code in regard to the grant of bail are considered as a 
whole along with the provisions of section 561-A of the Code. 


It now remains to consider the decision of the Privy Council in Lala Jairam Das & 
others v. King Emperor!, because Shri Purshottam has very strongly relied on some of. , 
the observations made in that case. According to that decision, the provisions of the 
Code of Criminal Procedure confer no power on High Courts to grant bail to a person 
who has been convicted and sentenced to imprisonment and to whom His Majesty's 
Government has given special leave to appeal against his sentence and conviction. 
Divergent views had been expressed by the High Courts in this country on the ques- 
tion as to the High Courts! power to grant bail to convicted persons who had been 
given special leave to appeal to the Privy Council ; these views and the scheme of the 
Code in regard to the grant of bail were examined by Lord Russel of Killowen who 
delivered the Judgment of the Board in Lala Jairam Das's case.* The decision has 
thus no application to the facts before us ; but Shri Purshottam relies on certain 
observations made in the judgment. It has been observed in that judgment that 


* their Lordships take the view that Chapter XXXIX of the Gode together with section 426 
is, and was intended to contain, a complete and exhaustive statement of the powers ofa High Court 
in India to grant bail and excludes the existence of any additional inherent power in a High 
Court relating to the subject of bail.” 


The judgment further shows that 


** in their Lordships’ opinion, like the High Court of Justice in England, High Courts in India 
would not have inherent power to grant bail to a convicted person.” 


It would be olear from the judgment that their Lordships were not called upon to 
consider the question about the inherent* power of the High Courts to cancel 
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bail under section 561-A. "That point did not obviously arise in the case before 
them. Even so, in dealing with the question as to whether inherent power could 
be exercised for granting bail to a convicted person, their Lordships did refer 
to section 561-A of the Code and they pointed out that such a power cannot be 
properly attributed to the High Courts because it would, if exercised, interrupt the 
serving of the sentence ; and, besides it would, in the event of the appeal being 
unsuccessful, result in defeating the ends of justice. Itwas also pointed out that 
if the bail was allowed in such a case, the exercise of the inherent power would result 
in an alteration by the High Court of its judgment which is prohibited by section 
369 of the Code. In other words, their Lordships examined the provisions of section 
561-A and came to the conclusion that the power to grant bail to a convicted person 
would not fit in with the scheme of Chapter XXXIX of the Code read with sec- 
tion 561-A. In our opinion, neither this decision nor even the observations on which: 
Shri Purushottam relied can afford any assistance to us in deciding the point which 
this appeal has raised before us. Incidentally we may add that it was as a result of the 
observations made by the Privy Council in that case that section 426 of the Code was 
amended in 1945 and power has been conferred on appropriate Courts either to 
suspend the sentence or to grant bail as mentioned in the several subsections of 
section 426. That is how section 426 (2-A) and (2-B) now deal with the subject of 
bail even though the main section is a part of Chapter XXXI which deals with 
appeals, references and revisions. J : m 
1 

We must accordingly hold that the view taken by the Bombay High Court 
about its inherent power to act in this case under section 561-A is right and must be 
confirmed. It is hardly necessary to add that the inherent power conferred on 
High Courts under section 561-A has to be exercised sparingly, carefully and with. 
caution and only where such exercise is justified by the tests specifically laid down 
in the section itself. After all, procedure, whether criminal or civil, must serve the 
higher purpose of justice ; and it is only when the ends of justice are put in jeopardy 
by the conduct of the accused that the inherent power can and should be exercised 
in cases like the present. The result is that the appeal fails and must be dismissed. 


Appeal dismissed. 


as 
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SUPREME COURT OF INDIA. | 
(Criminal Appellate Jurisdiction.) 

‘Present :—B. P. Sinn, S. J. Imam anv J. L. Kapur, JJ. 

S. A. Venkataraman and another i .. Afpellants* 


r 


v. : ; Sa : 
The State f ; .. Respondent. 


. . Prevention of Corruption Act (1I of 1947)— Object of —Section 6— Construction —Afpplicability, requisites for 
—Wot applicable to prosecution of a person who has ceased to be a public servant. 


Penal Code (XLV of 1860), section 161 and Prevention of Corruption Act (II of 1947), section 5 (2)— 
Prosecution for offences under without required sanction— Withdrawal and discharge—Prosecution on a fresh com- 
plaint if barred. 7 


The object of the Prevention of Corruption Act (II of 1947) is to suppress bribery and corrup- 
tion ; its provisions are severe, certain presumptions of guilt of offence committed under sections 
161 and 165-A of the Penal Code (XLV of 1860) are enjoined by section 4 of the Act unless the 
contrary is proved by the accused. Section 5 of the Act created the offence of * criminal misconduct ’ 
on the part of a public servant previously unknown to the provisions of the Penal Code dealing with 
bribery and coeruption and sub-section (3) provides for imprisonment upto 7 years or fine or both ; 
further under that sub-section (3) presumption of such misconduct shall be drawn by the Courts 
under the circumstances stated therein. These provisions indicate it was the intention of the legis- 
Jature to treat more severely than hitherto corruption on the part ofa public servant and not to 
condone it iy any manner whatsoever. : : vl 


~ ` Special Judges are appointed under the Griminal Law Amendment Act (XLVI of 1952) and 
they are authorised to take cognizance of offences under sections 161 to 165-A of the Penal Gode or 
_ section 5 (2) of Act II of 1947. Section 6 of the Act II of 1947, enacts a ‘prohibition to the exercise 
of that general power to take cognizance with respect to offences under section 161, 164-or 165 of the 
Penal Gode or offence under section 5 (2) of the Act IT of 1947; it must therefore be confined to the 
terms of that prohibition. On an examination of the provisions of section 6, it is manifest that two 
conditions must be fulfilled before its provisions become applicable: one is the offences mentioned 
must be committed by a public servant; the other is that that person is employed in connection with the 
affairs of the Union or a State and is not removable from his office save by or with the sanction of the 
Gentral Government or the State Government or is a public servant removable from his office by a competent 
authority. Both of them must be present for the prohibition to apply. f 


' The expression ‘ in the case of a person' in clauses (a) and (b) * in the case of any other person" 
in clause (c) of section«6 (1) of the Act must refer to a public servant having regard to the first para- 
graph of the sub-section. The more important words in clause (c) are ** of the authority competent 
to remove him ‘frorn his office" and a public servant who has ceased to be one such is not a person 
removable.from any office by a competent authority ; the absegce of the words “ is employed ” in 
clause (c) cannot be construed so as to apply to a person who had ceased to be a public servant though 
he was so at the time of the offence. Section 6 (2) cannot be construed as indicating that the status 
of the person at the time of commission of the offence wa^.relevant' rather than his status at the 
time a Gourt Was asked to take cognizance. The words “is employed ” and “ is not removable ” 
in clauses (a) and (b) and ‘competent to remove him from his office’? in clause (c) cannot be con- 
trued as “was employed” “was not removable" and, * would have been competent to remove him 
from his office. ] ‘ : ; 

In the instant appeals, the appellants had ceased to be public servants at the time the Gourt took 
cognizance of the case and so the prosecution is not vitiated by the lack of previous sanction as- the 
provisions of section 6 of the Act would not apply.. 


The withdrawal of the case under section 161 of the Penal Code and section 5 (2) of the Preven- 
tion of Corruption Act against a public servant under inquiry before a magistrate without a previous 
sanction meant no more than this that the appellant was discharged. A withdrawal of a case resulting 
merely in a discharge does not prevent a fresh complaint on the same facts. i 


' On the facts and circumstances held that there was no positive refusal to sanction the prosecution 
of the appellant and that there had'been no abuse of process of Court and the provisions of section 561-A , 
of the Code of Cirminal Procedure do not apply. : 


Quaeré.—Whether once a sanction is positively refused, a fresh sanction ‘cannot be granted ? 


„Appeal by Special Leave from the Judgment and Order, dated the 12th May, 
.1955, of the Punjab High Court in Criminal Appeal No. 52-D of 1954, arising out 
of the Judgment and Order, dated the 6th December, 1954, of the Court of the Special 
Judge at-Delhi in Corruption Case No. 1 of 1954. , . : 
UFU M en ee oe NN Oe a GL MU 
. * Griminal Appeals Nos. 130 and 25 of 1956. i grd December, 1957. 
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N. C. Chatterjee, Senior Advocate, (C. V. L. Narayan, Advocate with him) for 
Appellànt in Criminal Appeal No. 130 of 1956. 


Jai Gopal Sethi, Senior Advocate, (Naunit Lal, Advocate with him) for Appellant 
in Criminal Appeal No. 25 of 1956. 


C. K. Daphtary, Solicitor-General of India (4. M. Chatterjee, H. R. "Khanna and 
R. H. Dhebar, Advocates, with him) for Respondent in both Appeals. 


The Judgment of the Court was delivered by 

Imam, F.—A question of law, common to these appeals by special leave, re» 
quires determination ; hence they were heard together. Special leave in Criminal 
Appeal No. 130 of 1956 was limited to the question whether the trial Court had 
jurisdiction to take cognizance of the offence for want of sanction under section 6 
of the Prevention of Corruption Act (II of 1947), hereinafter referred to 
as the Act. Criminal Appeal No. 25 of 1956 was not so limited and additional 
points were raised for our consideration, to which reference will be made when 
that appeal is specifically dealt with. 


The question of law, common in both these appeals, is whether there was any 
necessity for a sanction under section 6 of the Act before a Court could take cognizance 
of an offence under section 161 of the Indian Penal Code or section 5 (2) of 
the Act or both, alleged to have been committed by a person who a£ the time the 
Court was asked to take cognisance was not a public servant but was so‘at the time 
of the commission of the offence. 


In Criminal Appeal No. 130 of 1956, the appellant was convicted under sec- 
tion 5 (2) of the Act and sentenced to six months’ simple imprisonment by the Special 
Judge, Delhi. He appealed against his conviction and sentence to the Punjab High 
Court. That Court while admitting the appeal issued notice upon the appellant 
to show cause why his sentence should not be enhanced. The High Court ultimately 
dismissed his appeal and enhanced the sentence of six months’ imprisonment to two 
years rigorous imprisonment. As in this appeal special leave has been. granted 
limited to the question already stated, it is unnecessary to set out the pee 
case against the appellant. . 


In Criminal Appeal No. 25 of 1956 the appellant had applied to the Allahabad 
High Court under section 561sA of the Code of Criminal Procedure for the quashing 
of the proceedings pending against him before the Special Judge. The application 
was dismissed. It is against the order dismissing his application that this ee 
has been filed by the appellant. 


It is admitted that at the time the Special Judges concerned pam to ke 
cognizance the appellants were not public servants and that no order of sanction’ 
under section 6 of the-Act by a competent authority was on the record. At the 
time that the appellants are alleged to have committed the offence they were public. 
servants. ; 


Section. 6 of the Act states: © ` l eC 


y 
“6. Previous sanction necessary for prosecution : : 


(1) No court shall take cognizance of an offence punishable under section 161 or section 16. 
or section 165 of the Indian Penal Code (Act XLV of 1860), or under sub-section (2) of section 5,0. 
this Act, alleged to have been committed by a public servant, except with the previous sanction, 


(a) in the case of a person who is employed in connection with the affairs of the Union and 
is not removable from his office save by or with the sanction of the Gentral Government; of the Central 
Government, 

(b) in the case of a person who is employed in connection with the affairs of a State and is not 
removable from his office save by or ‘with the sanction et the State Government, of the State 
Government, .: 


e (c) in the case of any other person, of the authority competent to remove him from his‘office. 


(2) Where for any reason whatsoever any doubt arises whether the previous sanction as required 
under sub-section (1) should be given by the Centralor State Government or any ‘other ‘authority, 
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such sanction shall be given by that Government or authority which would have been competent. 
to rémove the public servant from his office at the time when the offence was alleged to have beem 
committed,” 


There is no dispute that if at the time when a ` Court purports to take cognizance 
of offences punishable under section 161, 164 or section 165 of the Indian Penal 
Code or section 5 (2) of the Act committed by a public servant and that person is a 
public servant, cognizance cannot be taken by a Court unless a sanction by the com- 
petent authority has been previously accorded. The real controversy in these 
appeals is whether such a sanction is required before a Court can take cognizance 
in.the case of a person who is not a public servant at the time the Court is asked to- 
take cognizance, although the offence alleged against him was committed by him. 
as a publié servant. To determine this question section 6 of the Act requires to. 
be interpreted. 


In sübstance, it was uel on behalf of the appellants that on a proper inter- 
pretation of section 6 of the Act the status of the accused at the time of the com- 
mission of the offence alleged against him was the essence of the matter and not 
his status at the time the Court was asked to take cognizance of the offence, in which 
case a sangtion under section 6 of the Act was necessary before a- Court could take 
cognizance although at that stage the accused had ceased to be a public servant, 


On the other hand, the Solicitor-General contended that on a proper inter- 
pretation of the provisions of section 6 of the Act not only an offence mentioned: 
` therein must be committed by a public servant but that that person is still a public 
servant removable from his office by a competent authority at the time a Court 
was asked to take cognizance of the offence. T 


Before we proceed to construe the provisions of section 6 of the Act it is neces- 
sary to refer to some of the submissions made by the learned counsel for the ap- 
pellants. It was said that in construing the provisions of a statute a Court must 
attempt to ascertain the intention of the Legislature and it must do this not only from. 
the language of the statute, but also from the consideration of the social conditions 
which gave rise to it, and of the mischief which it was intended to remedy. - It must 
supplement the written word so as to give force and life to the intention of the Legis- 
lature. Reliance was also placed upon certain decisions construing the provisions 
of section 197 of the Code of Criminal Procedure. Reference was also made to. 
Article 361 of the Constitution and section 197-A of the Code of Criminal Proce- 
dure in aid of the construction which, the learned counsel contended for with 
reference to the words used in section 6 of the Act. 


In construing the provisions of a statute it is essential for a Court, in.the first 
instance, to give effect to the natural meaning of the words used therein, if those 
words are-clear enough. It is only in the case of any ambiguity that a Court is 
entitled to ascertain the intention of the Legislature by construing the provisions 
of the statute as a whole and taking into consideration other matters and the cir- 
cumstances which led to the enactment of the statute. Observations of Denning; 
L.J., as the he then was, in the case of Seaford Court Estates Ltd. v. Asher, were relied. 
upon by Mr. Chatterjee. It is, however, clear that the observations of the learned. 
Judge were made with reference to the provision of a statute which was ambiguous. 
We cannot construe the observations to mean that where the language of a statute 
was free from ambiguity a duty was cast upon the Court to do anything more than 
to give effect to the words used. Although reference was made to Article 361 of 
the Constitution and section 197-A of the Code by Mr. Sethi, we are unable to see- 
how the words used therein assist us in construing the provisions of section 6 of the 
Act. 

' Reliance was placed on the decisions of the Nagpur. High Court in the case- 
of S. Y. Pati? v. Vyankatswami?, and the decision of the Court of the Judicial Com-- 
missioner of Sind in the case of Suganchand Y Seth Naraindas*, in support of the sub- 
: LI > 2 : Q 
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— 
mission that even if a person had ceased to be a public servant before the prose- 
cution started, such a person was protected by the provisions of section 197 of the 
Code and a sanction was necessary before a Court could take cognizance. It is 
true that so far as section 197 of the Code is concerned these two decisions do 
lend support to the submission made by the learned counsel for the appellants. 
It is, however, to be noticed that the decision of the Nagpur High Court, which 
"was of a single Judge, was overruled by a Division Bench of that Court in the case 
of The State v. Hifzul Rahman*, where it was held that the person accused must be 
a public servant at the time of the accusation and section 197 of the Code afforded 
no protection to a pubic servant if he had ceased to hold office. In the case of 
Prasad Chandra Banerji v. Emperor?, the Calcutta High Court held that the protection 
given by section 197 of the Code applied only to a person who is still a public servant 
at the time the prosecution is launched and does not extend to a person who is no 
longer a public servant at that time but was in office when the offence charged was 
alleged to have been committed. Accordingly, no sanction under section 197 
of the Code was necessary in order to prosecute a person who had ceased to be a 
public servant at the time of the launching of the prosecution. A similar view was 
taken by the Bombay High Court in the case of Imperator v. foshi?, and by a single 
Judge of the Allahabad High Court in the case of Emperor v. Suraj Narain Chaubet. 
It would thus appear that the High Courts of Calcutta, Bombay, Allahabad and 
Nagpur are agreed that section 197 of the Code affords no protection o a person 
‘who is not a public servant at the time he is accused of an offence before a Court 
_ although at the time he committed the offence he was a public servant. The decision ` 
-of the Punjab High Court in the case of The State v. Gurcharan Singh?, was brought 
to our notice wherein it was held that in view of the form of wording, in the two 
‘sections, namely section 197 of the Code and section 6 of the Act, the same principles 
‘ would apply to them, having regard to the decisions of the Calcutta and Bombay 
High Courts and the protection afforded by section 197 of the Code was available 
to a person who was a public servant while still in office but was not available to 
him when he had already been discharged from service before he was prosecuted. 
“These cases may render assistance in understanding the reason why a public ser- 
vant, while he.is a public servant, cannot be prosecuted without a previous sanction 
. for offences committed by him as a public servant and thus may be of some indirect 
‘help in construing the words used in section 6 of the Act. Section 6, however, must 
‘be construed, with reference to the words used therein independent of any con- 
struction which may have been placed by these decisions on the words used in section 
197 of the Code. : 


Before an attempt is made to-construe the words contained in section 6 of the 
Act some reference may be made to the power vested in a Court to take cognizance 
of an offence. Section 190 of the Code of Criminal Procedure confers a general 
power on a criminal Court to take cognizance of offences, but the exercise of'such 
power in certain cases is prohibited by the provisions of sections 195 to 199 of the 
"Code unless the conditions mentioned therein are complied with. Under the Criminal 
Law (Amendment) Act, 1952 (No. XLVI of 1952); Special Judges are appointed 
to try offences under sections 161, 162, 163, 164; 165 or section 165-A of the Indian 
Penal Code or.section 5 (2) of the Act. They are authorized to take cognizance 
of these offences without the accused person being committed to them for trial. 
"Ihe exercise of this general power to take cognizance by them is prohibited with 
respect to offences committed under section 161, 164 or section 165 of Indian Penal 
"Code or under section 5 (2) of the Act by a public servant without the previous 
sanction of a competent authority. In our opinion, if a general power to take cog- 
nizance of an offence is vested in a Court, any prohibition to the exercise of that 
power, by any provision of law, must be confined to the terms of the prohibition. 
In enacting a law prohibiting the taking of cognizance of an offence by a Court, 

^ . 
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unless certan conditions were ‘complied with, the Legislature did not purport to 
condone the offence. It was primarily concerned to see that prosecution for offences 
in cases covered by the prohibition shall not commence without complying with the 
conditions contained therein, such as a previous sanction of a competent authority 
in the case of a public servant, and in other cases with the consent’ of the authority 
or the party interested in the prosecution or aggrieved by the offence. There can” 
be little doubt that in the case of a public sérvant the Central Government or the 
State Government or the authority competent to remove him from service is vitally 
interested in the matter of his prosecution.’ Such authority is directly concerned 
in the matter as to decide whether to accord or not to accord its sanction for the 
prosecution of one of its servants. The authority concerned may refuse to accord . 
such sanction on the ground that thé prosecution. is, frivolous or vexatious or on the 
ground that in the public interest it would be inexpedient to doso. Without some 
safeguard of this kind a public servant may find it a es to carry on his official 
duties efficiently. 


The object of the Act was to suppress bribery and corruption. Its provisions 
are'severe. Certain presumptions of guilt of offences committed under sections 161 
and 165-A of the Indian Penal Code were enjoined by section 4 of the Act unless, 
the contrary was proved by the accused. . Section 5 of the Act created the offence ' 
of criminal misconduct on the part of a public servant, an offence unknown to any 
of the provisions of the Indian Penal Code dealing with bribery or corruption. Sub- 
section (2) made such an offence punishable with imprisonment which may extend 
a term of 7 years, or with fine or with both. Under sub-section (3) a Court 
shall presume that the accused was guilty of misconduct if it was proved that he 
or any other person on his behalf was in possession, for which the accused person 
could not satisfactorily account, of pecuniary resources or property disproportionate 
to his known sources of income. These provisions of the Act indicate that it was 
the intention of the Legislature to treat more severely than hitherto corruption on 
the part of a public servant and not to condone it in any manner whatsoever. If. 
section 6 had not found a place in the Act it is clear that cognizance of an offence 
under section 161, 164 or section 165 of the Indian Penal Code or under section 5 
(2) of the Act committed by a public servant could be taken by a Court even if 
he had ceased torbe a public servant. The mere fact that he had ceased to be a 
public servant after the commission of the offence would not absolve him from his 
crime. ‘Section 6 ‘certainly does prohibit the taking of cognizance of his offence, 
without a previous sanction, while he is still a public servant but does that prohi- 
bition continue after he has ceased to bea public servant? It is to determine that 
question which requires us to ¢xamine and construe the provisions of section 6 of 
the Act and to express our opinion thereon. 


When the provisions of section 6 of the Act.are examined it is manifest that 
two conditions must be fulfilled before its provisions become applicable. One is 
that the offences mentioned therein must be committed by a public servant and 
the other is that that person is employed in connection with the affairs of the Union 
or a State and is not removable from his office save by or with the sanction of the 
Central Government or the State Government or is a public servant who is re-: 
movable from his office by any other competent authority. Both these conditions 
must be present to prevent a Court from taking cognizance of an offence mentioned. 
in the section without the previous sanction of the Central Government or the State . 
Government or the authority competent to remove the public servant from his office. - 
If either of these conditions is lacking, the essential requirements of the section are , 
‘wanting and the provisions of the section do not stand in the way of a Court taking 
cognizance without.a previous sanction. An offence under section 161 of the Indian 
Penal Code can be committed by a public servant or by. a person expecting to be 
a public servant, but section 6 of the Act refers only to an offence committed by 
a public servant under that section. If, therefore, at the time a Court was asked 
to take cognizance of an offence under section, 161 of the Indian Penal Code, the ac- 
cused is a public servant but was not so at the time that the offence was committed, at 
‘which time he was merely expecting to be a public servant, a previous sanction would 
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be unnecessary before a Court could take cognizance, as the provision¥of the sec- 
tion would be inapplicable. Conversely, if an offence under section 161 of the Indian 
Penal Code was committed by a public servant, but, at the time a Court was asked to: 
take cognizance of the offence, that person had ceased to be a public servant one of 
the two requirements to make section 6 of the Act applicable would be lacking and. 
a previous sanction would be unnecessary. The words in section 6 (1) of the Act are: 
clear enough and they must be given effect to. There is nothing in the words used 
in section 6 (1) to even remotely suggest that previous sanction was necessary before 
a Court could take cognizance of the offence mentioned therein in the case ofa per- 
son who had ceased to be a public servant at the time the Court was asked to take 
cognizance, although he had been such a person at the time the offence was commit- 
‘ted. twas suggested that clause (c)in section 6 (1) refers to persons other than those : 
mentioned in clauses (a) and (b).. The words “is employed" are absent in this clause 
which would, therefore, apply to a person who had ceased to be a public servant 
though he was so at the time of the commission of the offence. Clause (c) cannot be 
construed in this way. The expression “in the case of a person" and in the case of any 
other person" must refer to a public servant having regard to the first paragraph of 
the sub-section. Clauses (a) and (b), therefore, would cover the case of a public ser- 
vant who is employed in connection with the affairs of the Union or a State*and is not: 
removable from his office save by or with the sanction of the Central Government or 
the State Government and clause (c) would cover the case of any other publicservant: 
whom a competent authority could remove from his office. The more igiportant 
words in clause (c) are **of the authority competent to remove him from his offices 
A public servant who has ceased to be a public servant is not a person removable. 
from any office by a competent authority. Section 2 of the Act states that a public 
servant, for the purpose of the Act, means a public servant as defined insection 21 of' 
the Indian Penal Code. Under clause (c), therefore, any one whois a public servant at: 
the time a Court was asked to take cognizance, but does not come within the descrip-- 
tion of à public servant under clauses (a) and (b), is accused of an offence committed by- 
him as a public servant as specified in section 6 would be entitled to rely on the provi-. 
sions of that section and object to the taking of cognizance without a previous sanction. 
To read clause (c) in the way suggested on behalf of the appellants, would be to give a. 
meaning to this clause which is not justified by the words employed therein. It was 
further suggested that the provisions of sub-section (2) ofsection 6 indicate that it was. 
the status of the accused at the time of the commission of the offence which was rele~ 
vant rather than his status at the time a Court was asked to take cognizance. "This. 
sub-section was inserted into the Act by the Prevention of Corruption (Second. 
Amendment) Act, 1952, and it purported to finally settle any doubts which may arise 
as to which authority should grant the sanction in the case of a public servant who had. 
committed an offence mentioned in section 6 (1) and who at the time the Court was. 
asked to takes cognizance is still a public servant. For example, itis not difficult: 
-to imagine cases where a public servant employed by a State Government is subse- 
quently employed by the Central Government and a question arises as to which of' 
the two Governments is to to grant the sanction for his prosecution. This sub-. 
section resolves the difficulty by directing that where a doubt arises, the authority 
which was to grant the sanction was the one which was competent to.remove him. 
from his office atthe time of the commission of the offence. If the provisions of sub- 
section (1) bear the construction which we place upon them, there is nothing in 
sub-section (2) which is in conflict with that construction. Besides, there is. 
nothing in the language of sub-section (2) which carries the meaning suggested: 
on behalf of the appellants or which assists us in construing the provisions of sub- 
section (1). We cannot construe the words “is employed” and’ “is not removable” in. 
clauses (a) and (b) and “competent to remove him from his office" in clause (c) as. 
“was employed” and “was not removable” and “would haye been competent to- 
remove him from his office". To doso would be to substitute our own words for- 
‘the words of the statute as contained in these clauses. i 


5 In Criminal Appeal No. 122 of 1954, dealt with by another judgment, where a. 
similar question had been raised, the appellant had suggested that two defects appear-. 
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ing in section 197 of the Code of Criminal Procedure were intended to be reme- 
died by the Act: (1) that section 197 did not apply to a public servant who had cea- 

sed to be a public servant at the time of the taking of cognizance of an offence and. 
(2) that an offence under section 161 of the Indian Penal Code committed bya public 
servant was not covered by section 197 of the Code, as such offence could not be said 
to have been committed by him while acting or purporting to act in the discharge of 
his official duty, having regard to the decisions of the Courts in India and of the Privy 
Council We cannot see how this assists us in construing section 6 of the Act. 

Whatever the phraseology of section 197 of the Code may have been in the past, the 

decisions of the Courts in India that section 197 of the Code doesnot apply to a 
person who had ceased to.be a public sevant at the time a Court was asked to take cog- 

nizance were based upon the words used. in that section at the time the judgments 
were pronounced. "These decisions laid emphasis on the words 


“when any person who is a judge within the meaning ofsection 19 of the Indian Penal Gode 
Oe wie a8 + . « . Or when any public servant who is not removable from his office 
3? 


It was held in these decisions that these words meant that the person must be a 
public servant at the time a Court was asked to take cognizance, although he may have 
been a public servant at the time of the commission of the offence. It is true that 
unlike sectign 197 of the Code, section 6 of the Act does not contain the words “while 
acting orepurporting to actin the discharge of his official duty”. We have to construe 

“Section 6 of the Act as we find it and the absence of these words from the section ren- 
ders us no assistance in its construction. 


In our opinion, in giving effect to the ordinary meaning of the words used in 
section 6 of the Act, the conclusion is inevitable that at the time a Court is asked to 
take cognizance not only the offence must have been committed by a public servant 
but the person accused is still a public servant removable from kis office by a com- 
petent authority before the provisions of section 6 can apply. In the present appeals, 
admittedly, the appellants had ceased to be public servants at the time the Court 
took cognizance of the offences alleged to have been committed by them as public 
servants. Accordingly the provisions of section 6 of the Act did not apply and the 
prosecution against them was not vitiated by the lack of a previous sanction by a 
competent authority. : 


Criminal Appeal No. 25 of 1956.—In this appeal apart from the question 
that the Court could not take cognizance of the offence alleged against the 
appellant without a previous sanction of a competent authority, additional 
points had been taken for quashing the prosecution pending against him. The 
appellant was appointed Deputy Assistant Director, Enforcement, in the Ministry 
of Industry and Commerce, on March 25, 1949, and was promoted to the office 
of Assistant Director on July 14, 1949. It was alleged that he accepted on 
September 11, 1951, a sum of Rs. 10,000 as bribe in part payment out of an agreed 
amount of Rs. 30,000. An enquiry under rule 55 of the Civil Service Rules took place 
and thereafter he-was dismissed from service on September 25, 1953. In the mean- 
time, it appears that correspondence had ensued between the appellant and the 
Government. On September 18, 1952, a final report was submitted to the Court un- 
der section 173 of the Code of Criminal Procedure wherein it was stated that athough 
a prosecution was recommended, the order of the Ministry of Commerce and Industry 
was that the appellant would be dealt with departmentally. On September.19,1952, 
the Magistrate, by his order, approved of the closing of the investigation, discharged 
the appellant from his bail and directed that the sum of Rs. 10,000 seized from him, 
was to be returned to the complainant. The prosecution of the appellant was, 
however, recommenced on February 11, 1954, on the same materials and same alle- 
gations but on a fresh complaint. e 


It was contended on behalf of the apfellant, that once a sanction had" been 
refused then that was the end of the prosecution for all. times. If once the sanction 
was refused it could not ever be granted later on. If the prosecution had been dropped 

. 
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then it could not be revived in a case where a sanction was necessary prior to a 
prosecution, and a promise not to prosecute prevented a reconsideration of the 
matter. Lastly, it was urged that in the circumstances of the case it was an.abuse of 
the, process of the Court to allow a prosecution to be recommenced after it had 
been. withdrawn. ‘ 


‘We have examined the correspondence which has been referred to in the peti- 
tion for Special Leave and which is to be found on the record of this case. There is 
nothing in them to establish the allegation that a sanction for the prosecution of the 
appellant was positively refused. All that is indicated is that the Government.chose 
to proceed against: the appellant departmeritally: It can hardly. be said that in 
doing so the Government had’ Positively refused to grant’ sanction, for the, pro- 
secution of the appellant. Indeed, it may be legitimately said that the Government 
preferred to await the result of a departmental enquiry. If that enquiry exonerated 
the:appellant the occasion for granting a sanction may not arise. If, on the other 
hand, the departmental enquiry. established the ‘allegation, against ‘the appellant, 
the Government might find itself in possession of more material than that disclosed 
by the police investigation on which to decide whether a sanction should or should 
not be granted. We cannot read into the correspondence, as was suggested on behalf 
of the appellant, that there was a promise on the part of the Government not to 
prosecute the appellant. i 


It is true that there was a final report and a withdrawal of the a before a a 
Magistrate. At the stage when the withdrawal took place the appellant was sti 
a public servant and the Court could not take cognizance of the offence under sec- 
tion 161 of.the Indian Penal Code and under section 5 (2) ofthe Act without a pre- 
vious sanction. The withdrawal of the case at that stage meant no more than this 
that the appellant was discharged. “A withdrawal of a case resulting merely in a 
discharge does not prevent the prosecution being recommenced on a fresh'complaint. 
On February 11, 1954, when the fresh complaint was filed the appellant was not a 
public servant and therefore the Court could take cognizance without a previous 
sanction. 


It is unnecessary for us to say whether once a sanction is positively. refused a fresh 
sanction cannot be granted, because we are satisfied, on the materials before us, 
that, in fact, there was no positive refusal to sanction the prosecution of the appellant. 


We are also satisfied that the circumstances do not establish that there had been 
any abuse of the process of the Court and the provisions of section m 561-A of the Code 
of Criminal Procedure do not apply. 


As the points urged in these appeals have failed, the appeals must, accordingly, 
be dismissed. * 3 


Appeals dismissed. 


SUPREME COURT OF INDIA -` 
[Civil Appellate Jurisdiction.] 


Present i—N. H. BHAGWATI, J. L. Kapur 4 AND A. K. SARKAR, JJ. 
K. Kamaraja Nadar uj a Appellant 
v. : i 
Kunju Thevär and Others. l i ©.. Respondents, etc. 


Repres.ntation of the People Act (XLIII of 1951), sections 82 and go (3)—Scope—‘‘Contesting candidate”? 
—If includes a candidate in list prepared and published under section 38 but who retired under section 55-A (2) 
—Failure to implead such candidate—Epffect— Deposit required under section 117—Essentiale for validity of. 


A candidate whose name was included in the list of contesting candidates prepared and 
published by the returning officer under section 38 of. the Representation of the People Act, 1951, 
but who retired from the contest under section 55-A (2) before the commencement of, the poll, is 


mee 
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included in the expression ‘‘ contesting candidate”, used in, section 82, and where the election 
petitioner claims a further declaration that the second respondent had been duly elected, such a 
candidate is a necessary party to the petition. Where such candidate has not been joined as a 
respondent, the petition is liable to be dismissed under section go (3) of the Act. The defect 
e be cured ‘by any amendment of the petition seeking to delete the claim for such further 

eclaration. : g ta aua Tes e 


À 


(1958) 1 M.L.J. 139, reversed. TET 


What is of the essence of the provision contained in section 117 of the Representaticn of 
the People Act is that the petitioner should furnish security for the'costs of the petition, and should 
enclose along with the petition a Government Treasury receipt showing thata depcsit of one 
thousand rupees has been made by him either in a Government Treasury or in the Reserve Bank 
of India, is at the disposal of the Eléction Gommission to be utilised by it in the manner authorised 
by law and is under its control and payable on a proper application being mace in that behalf to the 
Election Gommission or to any person duly authorised by it to receive the same, be he the Secre- 
tary to the Election Gommission or any one else. 

_ If, therefore it can be shown by evidence led before the Election Tribunal that the Govern- 
ment Treasury receipt or the chalan which was obtained by the petitioner and “enclosed Ey him 
along with his petition presented to the Election Gcmmission was such that the Election Gommis- 
sion could on a: necessary application in that behalf be ‘in a position to realise the said sum of 
rupees one thousand for payment of the costs to the successful party it would be sifficient com- 


pliance withethe requirements of section 117.. 


Appeal from the Judgment and Order, dated the 24th September, 1957, of 
the Madrase High Court in Writ Petitions Nos. 531 and 532 of 1957 and 573 and 
ald of 14571 and Appeal by Special Leave from the Judgment and Order, dated 

€ gth September, 1957 of. the Patna High Court in M. J. C. No. 480 of 1957. 


: M.C. Setalvad, Attorney-General for India and M. K. Nambiar, Senior Advocate, 
(S. N.. Andley, Advocate of M/s. Rajinder, Narain & Co., with them), for Appellant 
in C.A. No.. 763 of 1957. a . ; 
P. Ram Reddy, Advocate, for Appellant in C.A. No. 764 of 1957. 
` Purshottam Tricumdas, Senior Advocate (S. P. Varma,. Advocate with him), for 
Appellant in C.A. No. 48 of 1958 and Intervener No. 2 in C.A. No. 763 of 1957. 
A, V. Viswanatha Sastri, Senior Advocate (R. Ganapathy Iyer and G. Gopalakrishnan 
of M/s. Gagrat & Co., with him), for Respondent No. 1 in C.A. No. 763 of 1957.. 
R. Ganapathy Iyer, Advocate, and G. Gopalakrishnan, Advocate of M/s. Gagrat & 
Co., for Respondent No. 1 in G.A. No. 764 of 1957. > : 
^ R. Patnaik, Advocate for Respondent No. 2 in C.A. No. 48 of 1 958. ' 
M. C. Selalvad, Attorney-General for India, and C. K. Daphtary, Solicitor- 
General of India (7. B. Dadachanji, Advocate of M/s. Rajinder Narain @ Co., with 
them), for Intervener No. 1 in G:A. No. 763 of 1957. . ; 
Y. Kumar, Advocate, for Intervener No. 3 in C.A. No. 763 of 1957., 


R. Patnaik, Advocate, for Intervener No. 4 in C.A. No. 763 of 1957. 


The Judgment of the Court was delivered by 3 "o 

Bhagwatl,. '7.—Yhese. Civil Appeals raise a common question of law, viz., the 
interpretation of sections 82 and 117 of the Representation of the People Act,.1951, 
(hereinafter referred to as “the Act") and canbe disposed of by.a common judgment. 
C.A. No. 763 of 1957 : E "n 

The ‘appellant in Civil Appeal No. 763 of 1957 is the Chief 
Minister of Madras and was declared duly elected to the Madras State Legis- 
lative Assembly at an election held on March 4, 1957, from the Sathur Constituency 
having got 36,400 valid votes'as against; 31,683 valid votes secured by his rival, the 
respondent No. 2`in the petition.’ There had been seven candidates duly nominated 
for election in that Constituency out of whom 4 had withdrawn their candidature 
by February 4, 1957, which was the last datesfor such withdrawal. Three candidates 
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were thus left in the field, the Appellant, the second respondent and M ha 
Pillai and their names were placed in the list of contesting candidates and published 
by the Returning Officer under section 38 of the Act. Pillai retired from the con- 
test on February 21, 1957, under section 55-A (2) ofthe Act, thus leaving the 
appellant and the second respondent the only two contestants for the seat. 


After the appellant was delcared duly elected, the first respondent who was an 
elector in the said-Constituency filed an Election Petition, being Election Petition 
No. 147 of 1957, impleading the appellant and the second respondent as party 
respondents to that petition and prayed that the election of the appellant from 


Sathur Constituency be declared void and further that the second respondent be 
declared duly elected. ` 


As Pillai who had retired from the contest on February 21, 1957, was not im- 
pleaded as a party respondent to this petition an objection was raised by the Elec- 
tion Commission on the score of his non-joinder. A notice was issued to the first 
.Xespondent on May 1, 1957, calling upon him to show cause why the petition should 
not be dismissed summarily for, non-joinder of one of the necessary parties and on 
May 10; 1957, thé Election Commission by its order stated that it would be for the 
Election Tribunal to decide at the Trial after-hearing the parties if the issue of the 
non-joinder of Pillai as a respondent necessarily affected the prayer seeking that the 
second respondent be declared duly elected. The Election Commission also dis- 
covered a defect in the deposit of Rs. 1,000 inasmuch as the proper andecomplete 
head of account had not been mentioned in the treasury receipt nor had the deptfft 
been made in favour of theSecretary, Election Commission as laid down in section 117 
of the Act. "This question also was left to the Tribunal to decide after hearing the 
parties, if the defect should be treated as fatal or one that could be cured by fresh 
deposit or otherwise so as to secure the costs of the appellant if eventually awarded 
to him. The Election Commission admitted the petition and a copy of the petition 
was published in the Official Gazette as required under section 86 (1) of the Act. It 


was also served on the appellant and the petition was referred to the Election 
Tribunal for trial. 


On June 22, 1957, the appellant filed I.A. No. 1 of 1957 before the Election 
"Tribunal asking for a dismissal of the petition as required by section 9o (3) of the 
Act on the ground that the respondent had failed to join Pillai, who was also a 
contesting candidate, as a respondent. On the same day the appellant filed ano- 
ther application being I.A. No. 2 of 1957, before the Election Tribunal similarly ask- 
ing for the dismissal of the petition 1nasmuch as the proper and complete head of 
account had not been mentioned in the treasury receipt which the first respondent 
had sent to the Election Commission and the deposit also had not been made in the 
name of the Secretary, Election Commission, as clearly and strictly required under 
section 117 of the Act. The first respondent filed before the Election Tribunal I.A. 
No. 3 of 1957 asking for an amendment of the petition by deleting paragraph 7-A: 


“ the second respondent would have obtained more votes if the first respondent had not 
resorted to such corrupt practices in the said election ” 


and also a portion of the prayer which asked for the following relief: 


“and further it is also prayed that this Honourable Gourt may be pleased to declare the second 
respondent as a duly elected candidate in the election." 


All these applications came up for hearing and final disposal before the Election 
Tribunal on July 5, 1957. 


Evidence was led by the first respondent in connection with the treasury receipt 
and K. Nataraja Mudaliar, Head Accountant in charge of the Madurai Taluk Sub- 
Treasury, gave evidence to the effect that the Sub-Treasury Clerk had filled up the 
head of the account in the Chalan, that the Treasury Officer would make necessary 
entries in the Chittas and carry forward the amounts to the respective heads of 
accounts, that the amount was kept in the Election Revenue deposit and could not 
be disposed of without the Election Commission's order and that the money was at 
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the disposal of the Election Commission. On cross-examination by the Election 
Tribunal he further stated that the amount of Rs. 1,000 was entered in the deposit 
register as security deposit for costs of Election Petition, that the Election 
Commission could draw the money and any one authorised by the Election 
Commission could also draw the same. * 


The Election Tribunal passed a common order on July 5, 1957. It dismissed 
LA. No. 1 of 1957 being of the opinion that the said Pillai was no longer a contesting 
candidate after his retirement from the contest on February 21, 1957. As regards 
LA. No. 2 of 1957 it held that there was no defect in the matter of the head of accounts 
and was further of opinion that the non-mention of the fact that the deposit was made 
in favour of the Secretary, Election Commission was immaterial in thatit was made 
and taken to have been made in favour of the Election Commission at whose disposal 
the fund was placed. "There was therefore sufficient compliance with the require- 
ments of section 117 of the Act and it accordingly dismissed the application. I.A. 
No. 3 of 1957 which asked for certain amendments of the petition was allowed, the 
Election Tribunal having come to the conclusion that the first respondent never 
meant to include the portions sought to be deleted in the petition the same having 
been so included by reason of an accidental mistake by his legal advisers. 


On July 14, 1957, the appellant filed two Writ Petitions in the High Court 
of Judicatufe at Madras ; Writ Petition No. 531 of 1957 for the issue of a writ of 
ameggijorart and Writ Petition No. 532 of 1957 for the issue of -a writ of Prohibition 
for quashing the common order passed , by the Election Tribunal in I.A. Nos. 1, 2 
and 3 of 1957 and prohibiting the Election Tribunal from holding any inquiry into 
the petition. These writ petitions camé up for hearing before the High Court 
‘along with two other writ petitions being Writ Petitions Nos. 573 of 1957 and 574 
of 1957 (hereinafter referred to) and were all dismissed by it by a common 
judgment delivered on September 25, 1957.1 f 
"The appellant thereafter applied for and obtained from the High Court a 
certificate under Article 133 (1) (c) of the Constitution to appeal to this Court against 
the decision in Writ Petitions Nos. 531 of 1957 and ‘532 of 1957 and hence Civil 
Appeal No. 76300f 1957. : 


C. A. No. 764 of 1957 : 


Civil Appeal No. 764 of 1957 is concerned only with section 82 of the Act and 
the appellant therein was declared duly elected to the Madras State Legislative 
Assembly from the.Single Member Salem (I) Constituency on March 8, 1957, having 
obtained 24,920 valid votes as against 24,713 valid votes obtained by his rival the 
first respondent. There were 10 candidates who had been duly nominated for 
election ; but 5 of them withdrew their candidature on February 5, 1957 which was 
the last date for such withdrawal and two retired before February 23, 1957. . Thus 
only three candidates were left, viz., the appellant, the first respondent and the 
second respondent in the appeal. When the list of contesting candidates was prepared 
and published by the Returning Officer under section 38 of the Act there were on 
that list besides these, two more candidates who had retired from the contest bet- 
ween February 5, 1957, and February 23, 1957. On April 18, 1957, the first res- 
pondent who was a defeated candidate filed an Election Petiticn, being Election 
Petition No. 74 of 1957, containing two prayers : (1) that the election of the appel- 
lant be set aside and (2) that he be declared duly elected under section to: of the 
Act inasmuch as he would have obtained the majority of the valid votes but for the 
corrupt practices committed by the appellant and others. The two candidates who 
thad been included by the Returning Officer in the list of contesting candidates 
ibut had subsequently retired from the contest were not made party respondents to 
this petition 4nd on April 25, 1957, a notjce was issued by the Election" Commission 
to the first respondent calling upon him to show cause by May 6,1957, as to why 
his petition should not be dismissed summ{&rily for such non-joinder of two ef the 
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necessary parties. An explanation was rendered by the first respondent on date the 
May 2, 1957, but the Election Commission appears to have referred the decision of 
‘this question to the Election Tribunal appointed by it and on June 24, 1957, the 
appellant filed before the Election Tribunal an application being J.A. No. 103 of 1957 
asking the Tribunal to dismiss the said petition as required by section go (3) of 
the Act. The Election Tribunal passed an order on this application on July 13, 
1957, holding that the said two candidates had ceased to be contesting candidates 
within the meaning of that term as used in section 82 of the Act on their retire- 
ment from the contest and that the petition as framed was maintainable. 


The appellant thereupon filed two writ petitions being Writ Petitions Nos. 
573 of 1957 and 574 of 1957 in the High Court of Judicature at Madras, one for 
a writ of certiorari and the other for a writ of Prohibition asking respectively that 
the said order of the Election Tribunal be quashed and the Tribunal be prohibited 
from proceeding with the enquiry in the Election Petition No. 74 of 1957. These 
two writ petitions came up for hearing before the High Court on September 24, 
1957, along with Writ Petitions Nos. 531 of 1957 and 532 of 1957 aforementioned 
and by a common judgment bearing the said date the High Court dismissed the 
same.! The appellant was granted a certificate under Article 133 (1) (c) of the 
Constitution against this decision and that is how Civil Appeal No. 764 of 1957 has 


come before us. n 


C.A. No. 48of1958: ` —— * 0 c-— 


` "The appellant in Civil Appeal No. 48 of 1958 is only concerned with section 117 
of the Act. He was declared duly elected to the House of the People from Ranchi 
East Reserved Constituency on March 15, 1957, having secured 39,025 votes as 
against the second respondent who secured only 36,785 votes. On April 27, 1957, 
the second respondent filed an election petition being Election Petition No. 341 of 
1957 against the appellant praying that this election to the House of the People be 
declared void and that the second respondent be declared to have been duly elected 
from the said constituency. All the contesting candidates were made party res- 
pondents to that petition ; but it appears that the second respondent enclosed with 
the petition a government treasury receipt showing a deposit of Rs. r,000 by him 
in the State Bank of India, Ranchi Branch as security for the costs of the petition 
which did not mention that it had been made. “in favour of the Secretary to the 
-Election Commission.” He had merely written in the Chalan the words “‘security 
for the costs of the Election Petition, Ranchi East Parliamentary Constituency." 
On May 14, 1957, the Election Commission made an order admitting the petition 
but on the question whether the defect in the deposit was fatal or may be cured 
é.g., by a fresh deposit or otherwise so as to safeguard the appellants’ right to, costs, 
if any, awarded in his favour, it reserved the same for decision by the Election Tri- 
bunal. On July 31, 1957, the appellant filed a petition before the Election Tribu- 
nal under section 9o (3) of the Act urging that the omission of the words “in favour 
of the Secretary to the Election Commission " from the Chalan was fatal and that 
the petition be dismissed. He also urged that this petition should be heard and dis- 
posed of before any further hearing of the Election Petition took place. The preli- 
minary objection was accordingly heard on August 26, and 27, 1957, and by its 
order dated August 31, 1957, the Election Tribunal expressed the opinion that the 
matter was not free from doubt and the Election Tribunal being an Ad Hoc body. 
it was essential that it should decide the case as a whole and not piecemeal, inasmuch: 
as there was no easy provision for remand if its view was not accepted by the appel- 
late authority. . The Election Tribunal therefore did not consider it proper to give 
its decision on the peliminary objection at that stage and ordered that the trial of the: 


Election Petition do proceed. A 


The appellant thereafter on September 6, 1957, filed a writ petition under Article 
226 of the Constitution in the High Co@rt of Judicature at Patna being M.J.C. No. 


—— 
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480 of 1957 asking for a writ of certiorari to quash the order of the Election Tribunal 
and also a writ of Prohibition to stop the continuance of the proceedings before the 
Election Tribunal. This petition was dismissed by the High Court on September 9, 


1957, as the High Court thought that the matter could. be decided at the time of the ' 


hearing of the Election Petition itself. The appellant thereafter applied for and 
obtained on December 16, 1957, from this Court special leave to appeal under Arti- 
cle 136 of the Constitution against the said order of the High Court and that is how 
Civil Appeal No. 48 of 1958 is before us. 


The two sections of the Act which fall to be construed by us are : 


“t Section 82. Parties to the petition :—A petitioner shall join as respondents to his petition :—- 


(a) where the petitioner, in addition to claiming a declaration that the election of all or any 
of the returned candidates is void, claims a further declaration that he himself or any other candi- 
date has been duly elected, all the contesting candidates other than the petitioner, and where no 
such further declaration is claimed, all the returned candidates ; and 


(b) any other candidate against whom allegations of any corrupt practice are made in the 
petition. à 


Section 187. Deposit of Security.—The petitioner shall enclose with the petition a Government 
Treasury receipt showing that a deposit of one thousand rupees has been made by him either in a 
Government Treasury or in the Reserve Bank of India in favour of the Secretary to the Election 
Gommission ag security for the costs of the petition,” : 


The fnain question for our determination is what is the exact connotation of the 
expression *'contesting candidate" in section 82 and whether a candidate whose name 
was included in the list of contesting candidates published by the Returning Officer 
under section 38 but who retired from the contest under section 55-A (2) is included 
in that expression. 


It will be helpful in this context to survey the scheme of the Act in regard to 
the conduct of elections, contained in Part V of the Act. . ‘Under section 30 as soon 
as the notification calling upon a constituency to elect à member or members is 
issued, the Election Commission is to appoint, (1) the last date for making nomina- 
tions, (2) the date of the scrutiny of nominations, (3) the last date for the withdrawal 
of candidatures, (4) the date or dates on which a poll shall, if necessary, be taken, and: 
(5) the date before which the election is to be completed. A candidate for election 
has to be validly nominated to start with and after such nominations are made the 
Returning Officer is to hold a scrutiny of nominatidns on the appointed day. Im- 
mediately after all the nomination papers have been scrutinized and decisions accep- 
ting or rejecting the same have been recorded by the Returning Officer, he is to 
prepare a list of validly nominated candidates and affix it to his notice board. Any of 
these candidates may, however, withdraw his candidature on or before the last date 
for the withdrawal of candidatures andthe Returning Officer is enjoined on receiving 
a notice of withdrawal to cause the same to be affixed in some conspicuous place in 
his office. Section 38 provides that immediately after the expiry of che period within 
which candidatures may be withdrawn as aforesaid the Returning Officer is to prepare: 
and publish a list of contesting candidates, that is to say, candidates who were included? 
in the list of validly nominated candidates and who have not withdrawn their candi- 
datures within the said period. Section 52 provides for the consequences of death: 
of a candidate before the poll and says that if a contesting candidate dies and a re- 
port of his death is received before the commencement of the poll, the Returning 
Officer upon being satisfied of the fact of the death is to countermand the poll and. 
thereupon all proceedings with reference to the election are to commence anew in all 
respects as if for a new election. There are however two provisos to this section : (1} 
that no further nomination is necessary in the case of a person who was a contesting” 
candidate at the time of the countermanding of the poll and (2) that no person who 
has given a ncttice of withdrawal of his candidature under section 37 (1) or a notice of 
retirement from the contest under section 55-A (2) before the countermanding of the 
polling is ineligible for being nominated afa candidate for the election afteresuch 
countermanding. Sections 53 and 54 prescribe the procedure in contested and uncon- 
tested elections. Ifthe number of centesting candidates is more than the number of 

$—8 . 
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seats to be filled a poll is to be taken; if the number of such candidates is equal to the 
number of seats to be filled, the returning officer is to forthwith declare all such can- 
didates to be duly elected to fill these seats and if the number of such candidates is 
less than the number of seats to be filled, the returning officer is to forthwith declare 
all such candidates to be elected and the Election Commission is to call upon the 
constituency to elect a person or persons to fill the remaining seat or seats. Section 
55-A provides for retirement from contest at elections in Parliamentary and Assem- 
“bly constituencies, and the consequences thereof. Under section 55-A (2) a con- 
testing candidate may retire from the contest by a notice in the prescribed form deli- 
vered in the manner therein specified and the returning officer upon receiving such 
notice of retirement is to cause a copy thereof to be affixed to his notice board and 
-also to be published in the manner prescribed. Sub-section (5) enacts a legal fiction. 
It states that any person who has given a notice of retirement under sub-section (2) 
‘shall thereafter be deemed not to be a contesting candidate for the purposes of section 
52. Sub-sections (6) and (7) provide for the consequences of such retirement on the 
‘poll. Before such retirement the list of contesting candidates'prepared by the 
‘returning officer under section 38 is to determine whether there should be a poll or 
‘not. Sections 53 and 54 of the Act provide for all possibilities but if by season of the 
-number.of contesting candidate being more than the number of seats to be filled a 
"poll has to be taken and one or more of such contesting candidates retire before the 
-commencement of the poll leaving in the field only such number of gandidates 
"as is equal to the number of seats to be filled, sub-sections (6) and (7) provide desse 
the returning officer is to forthwith declare all the remaining contesting candidates 
vto be duly elected to fill those seats and countermand the poll. B 


Then follows Part VI which deals with disputes regarding elections. Section 
‘80 provides that no election is to be called in question except by an election peti- 
tion presented in accordance with the provisions of this Part. Under section 81 
an election petition calling in question any election may be presented on one or 
more of the grounds specified in section 100 (1) and section 101 to the Election Com- 
mission by any candidate at such election or any elector within forty-five days from, 
but not earlier than, the date of election of the returned candidate. Section 82 pres- 
-cribed who are the necessary parties to such petition. The petitioner may merely 
claim a declaration that the election of all or any of the returned candidates is void. 
If he does so he must join as fespondents to his petition all the returned candidates 
-and ‘any other candidate against whom allegations of any corrupt practice are | 
made in the petition. If, however, in addition to claiming such a declaration the 
“petitioner claims a further declaration that he himself or any other candidate has 
"been duly elected, all the contesting candidates other than the.petitioner, and any 
-other candidate against whom allegations of corrupt practices are made in the 
petition must be joined as respondents to that petition. Section 84 provides for the 
-reliefs that may be claimed.by the petitioner. It states that in addition to claiming 
:a declaration that the election of all or any of the returned candidates is void, the 
‘petitioner may claim a further declaration that he himself or any other candidate 
"has been duly elected. This is really the foundation of the provisions contained in 
‘section 82 (a) of the Act which prescribes who are the necessary parties to such a 
‘petition. Section 85 enjoins the Election Commission to dismiss the petition if the 
provisions of section 81 or section 82 or section 117 have not been complied with 
provided, however, that the petition is not to be dismissed without giving the peti- 
tioner an opportunity of being heard. Section go prescribes the procedure to be 
followed by the Election Tribunal and section go (3) enjoins the Tribunal to dismiss 
an election petition which does not comply with the provisions of sections 81, 82 or 
117, notwithstanding that it has not been dismissed by the Election Commission un- 
der section 85. Section 117 refers to the deposit of security by thé petitioner for 
the costs of the petition, and has already been set out above. 
e e 
It is clear from the above that the procedure for elections has been tho ught out 
with meticulous detail and all the steps from the issue of the notification calling upon 
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a constituency to elect a member or members up to the publication of the results 
-of elections are laid down therein. 


Article 329 (6) of the Constitution provides that no election to either House of 
‘Parliament or to the Houses or either House of the Legislature of a State shall be 
called in question except by an election petition presented to such authority and 
in such manner as may be provided for by or under any law made by the appropriate 
Legislature, and Part VI of the Act enacts provisions for disputes regarding elections. 
"The orders which can be passed by the Election Tribunal at the conclusion of the 
trial of an election petition are set out in section 98 of the Act, viz., (a) dismissing 
the election petition ; or (b) declaring the election of all or any of the returned 
candidates to be void ; or (c) declaring the election of'all or any of the returned 
candidates to be void and the petitioner or any other candidate to have been duly 
elected. Under section 99 power is also given to the Election Tribunal to make 
an order, where any charge is made in the petition of any corrupt practice having 
-been committed at the election, recording (i) a finding whether any corrupt practice 
.has or has not been proved to have been committed by, or with the consent of, any 
carididate or his agent at the election, and the nature of that corrupt practice; and 
(ii) the names of all persons, if any, who have been proved at the trial to have been 
guilty of any corrupt practice and the nature of that practice. 


These grovisions go to show that an election contest is not an action at law 
‘or a suit î® equity but isa purely statutory proceeding unknown to the common 
aweand that the Court possesses no common law power. 
T 
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Itis always to be borne in mind that though the election of successful candidate isnottobe : 
lightly interfered: with, one of the essentials of that law is also to safeguard the purity of the election 
process and also tosee that the people do not get elected by flagrant breaches of that law or by 
corrupt practice (Per Mahajan, C.J., in Fagan Nath v. Jaswant Singh.) 

To the same effect are the observations in A. Sreenivasan v. Election Tribunal, 
Madras ?: 


“ An election petition is not a matter in which the only persons interested are candidates who 
strove against each ather at the elections. The public also are substantially interested in it and 
this is not merely in the sense that an election has news value. An election is an essential part 
of the democratic process. The citizens at large have an interest in seeing and they are justified in 
insisting that all elections are fair and free and not vitiated hy corrupt or illegal practices. Ina 
civil action the only persons who are interested are the individuals arrayed as plaintiffs or defen- 
dants but that is not so in an election petition.” 


In the Tipperary case*, Morris, J., expressed himself as follows : 


“ It was strongly urged that a petition is a mere cause in this Gourt, and that as an ordinary 
cause could notbe instituted against a dead person, by analogy a petition could not be lodged 
seeking to set aside the return ofa deceased person. I consider this is a fallacious analogy, because a 
Petition is not a suit between two persons, but is a proceeding in which the constituency itself is the 
principal party interested.” 

The process of election starts jan the issue of a notification calling upon a 
constituency to elect a member or members. The nomination papers filed by the 
appointed date are scrutinized by the returning officer and a list of validly nomi- 
nated candidates is prepared. When such a list is prepared a stage is reached 
when the whole constituency knows who are the validly nominated candidates 
standing for the election. It very often happens that a particular party in order 
to avoid the ‘possibility of the nomination papers of its members being rejected by , 
the returning officer and finding itself in a difficulty if no validly nominated can- 
didate or candidates of its own persuasion are left in the field nominates more candi- 
‘dates than what it would otherwise put up for the election ; if the nomination 
papers of these candidates put forward by it are accepted by the returning officer 
it would find ‘itself in a predicament whese the votes which it may canvass in its 
favour may be divided between the candidatgs sponsored by it when the poll is taken, 


(1954) 8. us 257 : (1954) S.G.R. 892, 895: 2. (1859) 11 E.L.R. 278, 293. 
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In order to avoid such a situation a provision is made for the withdrawal of candi- 
datures by the validly nominated candidates. A candidate who has been validly 
nominated may also, after the list of the validly nominated candidates is published, 
re-assess his prospects at the election and may think it worth his while to withdraw 
his candidature and retire from the field. He may do it some times to save his 
deposit from being forfeited or from various other, motives which it is unnecessary 
to discuss; but a, locus penitentiae is given to him to withdraw his candidature 
within the time prescribed for the same and if such notice of withdrawal is given 
by any candidate, the returning officer is to cause such notice to be affixed in some 
conspicuous place in his office.: After this date has passed it is definitely known 
who are the candidates validly nominated as such and who wish to contest the elec- 
tion. These candidates who survive the date of the withdrawal of candidatures 
are described in section 38 as contesting candidates, that is to say, candidates who 
were, included in the list of validly nominated candidates and who have not with- 
drawn their candidatures within. the said period. A list of the contesting’ candi- 
dates, is immediately thereafter prepared and published by the returning officer. 
That list contains the names of the contesting candidates in alphabetical order and 
the addresses of the contesting candidates as given in the nomination, papers to- 
gether with such other particulars as may be prescribed. Form 7-A im Schedule 
to the Representation of thé People (Conduct of Elections and Election Petitions) 
Rules, 1956, indicates how the list of contesting candidates is prepared by the 
returning officer and it mentions among other things: $s 


“The poll will be taken between the hours of. ... . . . . and... on . . . 
(date or dates). Postal ballot papers.must reach.the undersigned before.5 P.M. on . a . . « 


(date). Place. . . . . Date . . . . . . . Returning Officer." 


This is of course the normal procedure when a poll has to be taken. Sections 
53 and 54, however work out the various situations which may develop having regard: 
to the number of contesting candidates in relation to the number of seats to be filled. 
If the number of contesting candidates is more than the ‘number of seats to be 
filled, then and then only a poll has to be taken. If, however, the number of such 
candidates is equal to the number of seats to be filled or is less than the number of 
seats to be filled, the list"of contesting candidates need not mention the above parti- 
culars as regards the poll being taken and the postal ballot papers reaching the 
returning officer at the time or on the days therein specified. ‘The returning officer 
then forthwith declares àll such contesting candidates duly elected to fill those seats. 
The Election Commission no doubt in the latter event has to call upon the consti- 
tuency to elect,a person or persons to fill the remaining seat or seats ; but that 
is a separate election. The process of election which has started with the issue 
of notification calling upon the constituency to elect a member or members, comes 
to an end. It is only. in those cases where the number of contesting candidates is 
more than the number of seats to be filled that the poll becomes necessary and the 
process of election continues. The list of contesting candidates prepared"by the 
returning officer is affixed in some conspicuous place in his office and a copy:thereof 
As supplied to each one of the contesting candidates or his agent and the list of con- 
testing candidates is also published by the returning officer in the official gazette. 
This procedure really declares not only to the contesting candidates but also to 
the whole constituency, who are the contesting candidates at the election and who 
will go to the poll. . These contesting candidates within the phraseology, which has 
been used in section 38 are candidates who were included in the list of validly 
nominated candidates and who have not withdrawn their candidatures within 
the period prescribed ‘for such withdrawal. . These are ‘the contesting candidates 
within the meaning of that term as used in the Act and they are normally 


expected to go to the poll. V : z 


' Yf any of such candidates dies and’the report of his death is received before 
the commencement of the poll, the seturning officer upon being satisfied of the 
death of such candidate is bound to countermand the poll and report the fact to 
the Election ‘Commission and also to the appropriate authority. The process of^ 
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election here again comes to an end and proceedirigs with reference to the election 
are to commence.anew in all respects as iffor a new election including the nomina- 
tions of candidates for such election: In that event, it is provided that in the case of 
a candidate who was a contesting candidate at the time of the countermanding of 
the: poll no further nomination shall be'necessary. A contesting candidate was ` 
; necessarily a validly nominated ‘candidate and ‘his nomination would continue 
as such. A candidate may, however, háve given notice of withdrawal of his can- 
didature under section 37 and he may have thus retired from the field. He might 
have so withdrawn in favour of the candidate since deceased because he realised 
that his prospects at the election were meagre as compared with those of the de- 
ceased or for any reason whatever. `The death of the deceased would however 
create a situation. where the candidate who had thus given notice of withdrawal of 
his candidature might think better of his prospects and might just as well on re- 
consideration like to contest the election again. He would in that. event be entitled 
to be nominated as a candidate for the election’ after such countermanding and 
section 52 declares that.such a person shall be eligible for being nominated as a 
candidate for such election.  * : ` 


The same ratio would apply also to a contesting candidate who has given notice 
of his retirement from the contest under section 55-A. (2). Such a person might 
have retired from the contest on a re-appraisement of his prospects at the election 
as compared? with those of the deceased contesting candidate. When death re- 

nagd that contesting candidate.from the field, `a person who had given notice 
of retirement from the contest. as aforesaid may as well re-consider his position and 
feel that as compared with the,other surviving candidates he would have fair pros- 
pects of success at the election and if an election is held after the countermanding 
of the poll by the returning officer, he might just as well put forward his candidature 
and it is provided that in that event he shall not be ineligible for being nominated 
as a candidate for election after such countermanding ; and there is perfectly good 
reason for the same, because otlierwise, withdrawal or retirement might possibly 
be considered a disqualification or refusal to seek election. 


This brings us to the provisions as to retirement from contest under section 
55-A. A. candidate might not have withdrawn his candidature within the period 
prescribed and his name might have been, included in the list of contesting candi- 
dates published by. the returning officer under section 38. . Being. thus a contesting 
candidate duly declared as such he would be entitled to go to the poll. He may, 
however, as a result of the election campaign find himself in the predicament that 
his prospects at the election are meagre and he might even have to face the situ- 
ation of having.to forfeit his security deposit if he went to the poll. There may 
be a number of motives operating in his mind which it is not necessary to discuss 
and he may just as well withdraw his candidature and retire from the field. A 
locus penitentiae is therefore given to him under section 55-A to retire from the 
contest by giving notice in the prescribed form which has to be delivered to the 
returning officer on any day not later than 1o days prior to the date fixed for the 
poll. Ifa candidate thus retires from the contest, he decides not to go to the poll 
and the provision is made in the rules for the correction of the list of contesting 
candidates so that no elector shall. in the absence of necessary information waste 
his vote upon him. A copy of such notice is to be affixed by the returning officer 
to his notice board and in the polling station and each of the remaining contesting 
candidates or his agent is to be supplied with such copy and the notice has also 
got to be published in the official gazette. f 


Such retirement from contest might result in the number of remaining con- 
testing candidates becoming equal to the number of seats to be filled and section 
55-A (6) and «7) work out the situation as it would then obtain with reference to 
sections 53 and 54 and provide that in th&t event the returning officer is to forth- 

. with declare such candidates to be duly eleceed to fill those seats and counterrgand 
} the poll—a fresh election being necessary only in the event of filling the remaining 
seat or seats, if any. : i 
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If, however, a poll has to be taken under section 53 (1) in spite of the retire- 
ment of a contesting candidate or candidates from contest as aforesaid the process 
of election continues in spite of such retirement and the question may arise as to 
what would happen if any of the contesting candidates who has thus retired dies 
before the commencement of the poll. If there was nothing more section 52 would 
apply and the returning officer upon being satisfied of the fact of the death of the 
candidate would have to countermand the poll and report the fact to the Election 
Commission and also to the appropriate authority. Provision is therefore made . 
in section 55-A (5) that any person who has given a notice of retirement under 
section 55-A (2) is demed not to be a contesting candidate for the purposes of sec- 
tion 52. This is a deeming provision and creates a legal fiction. The effect of 
such a legal fiction however is that a position which otherwise would not obtain 
is deemed to obtain under those circumstances. Unless a contesting candidate 
who had thus retired from the contest continued to be a contesting candidate for 
the purposes of election and the effect of the death of such contesting candidate was 
as contemplated in section 52, it would not have been found necessary to enact sec- 
tion 55-A (5). It is because such a contesting candidate who retires from the con- 
test under section 55-A (2) continues to be a contesting candidate for the purposes 
of election that it has been considered necessary to provide for the consequence of 
his death and to exclude such a candidate from the category of contesting candidates 
within the meaning of the term as used in section 98 of the Act, that iseto say, candi- 
dates who were included in the list of validly nominated candidates an& who had 
not withdrawn their candidature within the period prescribed and who had Been 
included in the list of candidates prepared and published by the returning officer 
in the manner prescribed. This provision, therefore, warrants the conclusion 
that a contesting candidate whose name was included in the list under section 38 
but who retires from the contest under section 55-A (2) continues to be a contesting 
candidate for the purposes of the Act though by reason of such retirement it would 
be unnecessary for the constituency to cast its votes in his favour at the poll. Such 
a candidate continues to be contesting candidate for the purposes of the Act, not- 
withstanding his retirement from the contest under section 55-A (2). 


When we come to the provisions of Part VI of the Act relating to disputes 
regarding elections, we find that there is no definition given in’ section 79 of the 
expression ‘ contesting candidate " though there are definitions of “ candidate ” 
and “returned candidate" to be found therein. An election petition calling in 
question any election can be’ presented by any candidate at such election or any 
elector on one or more of the grounds specified in sections 100 (i) and ro1 to the 
Election Commission and a petitioner in addition to calling in question the election 
of the returned candidate or candidates may further claim a declaration that he 
himself or any other candidate has been duly elected. Where the petitioner claims 
such further declaration, he must join as respondents to his petition all the contesting 
candidates other than the petitioner and also any other candidate against whom 
allegations of any corrupt practices are made in the petition. The words “ other 
than the petitioner " are meant to exclude the petitioner when he happens to be 
one of the contesting candidates who has been defeated at the polls and would 
not apply where the petition is filed for instance by an elector. An elector filing 
such a petition would have to join all the'contesting candidates whose names were 
included in the list of contesting candidates prepared and published by the return- 
ing officer in the manner prescribed under section 38, that is to say, candidates who 
were included in the list of validly nominated candidates and who had not with- 
drawn their candidature within the period prescribed. Such contesting candidates 
will have to be joined as respondents to such petition irrespective of the. fact that 
one of more of them had retired from the contest under section 55-A (2). If the 
provisions of section 82 which prescribes who shall be joined as respondents to the 
petition are not complied with, the Eleetion Commission is enjoined under section 
85 ofthe Act to dismiss the petitio and similar are the consequences of non- 
compliance with the provisions of section 117 relating to deposit of security of costs. 
If the Election Commission however does not do so and accepts the petition, it has to 
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cause a cop ~f the petition to be published in the official gazette and a copy there- 
of to be served by post on each of the respondents and then refer the petition to an. 
election tribunal for trial. Section go (3) similarly enjoins the Election Tribunal. 
to dismiss an election petition which does not comply with the provisions of section. 
82 or section 117 notwithstanding that it has not been dismissed by the Election 

Commission under section 85. Section go (3) is mandatory, and the Election Tri- 
bunal is bourid to dismiss such a petition if an application is made before it for the- 
purpose. 


Turning now to section 117, we find that it is a provision relating to the deposit. 
of security for the costs of the petition. When a petitioner presents an election 
petition to the Election Commission under section 81 he is to enclose with the peti-- 
tion a Government Treasury receipt showing that a deposit of one thousand rupees. 
has been made by him either in a Government Treasury or in the Réserve Bank. 
of India in favour of the Secretary to the Election Commission as security for the 
costs of the petition. The Government Treasury receipt must show that such de-- 
posit has been actually made by him either in a Government Treasury or in the 
Reserve Bank of India ; it must also show that it has been so made in favour of" 
the Secreta»y to the Election Commission and it must further show that it has been 
made as security for the costs of the petition. "These are the three requirements. 
of the section which have to be fulfilled. "The question, however, arises whether 
the words $‘ Ph favour of the Secretary to the Election Commission ” are mandatory: 
à aracter so that if the deposit has not been made in favour of the Secretary: 
to the Election Commission as therein specified the deposit even though made in 
a Government’ Treasury or in the Reserve Bank of India and as security for the- 
costs of the petition would be invalid and of no avail. If, for instance, the peti- 
üoner made the deposit either in a Government Treasury or in the Reserve Bank 
of India in favour of the Election Commission itself and obtained a Government 
Treasury receipt in regard to the same, could it be contended that in spite of such. 
a deposit having been made, the said Government Treasury receipt was not in 
conformity with the requirements of section 117 and the petitioner could be said 
not to have complied with the requirements of that section so as to involve a dis-- 
missal of his petition under section 85 or section 9o (3)? 


The extreme case illustrated above has been taken by us only in order to de-- 
monstrate to what lengths a literal compliance with, the provisions of section 11 
can be pushed. "The petition is to be presented to the Election Commission, the 
security for the costs of the petition has to be given to the Election Commission 
and section 121 provides for an application to be made in writing to the Election. 
Commission for payment of cost by the person in whose favour the costs have been 
awarded and yet, even though the deposit may have been made by a petitioner 
in favour of the Election Commission and a Government Treasury receipt eviden- 
cing the same be enclosed along with his petition the provisions of section 117 of' 

‘the Act can be said not to have been complied with merely because the deposit 
was made in favour of the Exection Commission and not in favour of the Secretary 
to the Election Commission. The relationship between the Election Commission: 
on the one hand and the Secretary to the Election Commission on the other need 
not be scrutinized for the purposes of negativing this contention. It is enough to- 
say that such a contention has only got to be stated in order to be negatived. It 
would be absurd to imagine that a deposit made either in a Government Treasury: 
or in the Reserve Bank of India in favour of the Election Commission itself would’ 
not be sufficient compliance with the provisions of section 117 and would involve a: 
dismissal of the petition under section 85 or section 90(3). The above illustration: 
is sufficient to demonstrate that the words ‘‘in favour of the Secretary to the Elec- 
tion Commissign ” used in section 117 are directory and not mandatory in their- 
character. What is of the essence of the provision contained in section 117 is that 
the petitioner should furnish security for the costs of the petition, and should, en-- 
close along with the petition a Government Treasury receipt showing that a deposit 
of one thousand rupees has been made by him either in a Government Treasury or: 


* 
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in the Reserve Bank of India, is at the disposal of the Election Cot sion to be 
utilised by it in the manner authorised by law and is under its control and payable 
on a proper application being made in that behalf to the Election Commission or . 
to any person duly authorised by it to receive.the same, be he the Secretary to the 
Election Commission or any one else. 


If, therefore it can be shown by evidence led before the Election Tribunal that 
the Government Treasury receipt or the chalan which was obtained by the peti- 
tioner and enclosed by him along with his petition presented to the Election Com- 
mission was such that the Election Commission could on a necessary .application 
in that behalf be in a-position to realise the said sum of rupees one thousand for 
payment of the cost to the successful party it would be sufficient compliance with 
the requirements of section 117. No such literal compliance with the terms of 
section 117 is at all necessary as is contended for on behalf of the appellant before us. . 


_ As regards the amendment of a petition by deleting the averments and the 
prayer regarding the declaration that either the petitioner or any other candidate has 
been duly elected, so as to cure the defect of non-joinder of the necessary parties as 
respondents, we may only refer to our judgment about to be delivered in Givil Appeal 
No. 76 of 1958,! where the question is discussed at considerable length. Suffice it 
to say here that the Election ‘Tribunal has no power to grant such an amendment, 
be it by way of withdrawal or abandonment of a part of the claim er otherwise, 
once an Election Petition has been presented to the Election Commissio claim gme 
such further declaration. . j 


Considering Civil Appeal No. 763 of 1957 in the light of the observations made 
above, we find that Sundaraju Pillai whose name was included in the list of con- 
testing candidates prepared and published by the returning officer under section 
38 but who retired from the contest under section 55-A (2) before the commence- 
ment of the poll was included in the expression “ contesting candidate " used in 
section 82 and was by reason of the first respondent claiming a further declaration 
that the second respondent had been duly elected, a necessary party to the petition. 
Inasmuch as he was not joined as a respondent, the petition was liable to be dismissed 
under section 9o(3) of the Act. , . 


This defect could not be cured by any amendment of the petition seeking 
to delete the claim for such further declaration and the Election Tribunal was 
clearly in error in allowing such amendment on the grounds disclosed in I.A. No. 3 
of 1957 or otherwise. f 


In regard to the deposit of security, however, the position was quite different. 
According to the evidence given by K. Nataraja. Mudaliar, Head Accountant in 
charge of the Madurai T'aluk Sub-Treasury, the amount was kept in the Election 
Revenue deposit and the monies were at the disposal of the Election Commission ; . 
also that the Election Commission or anyone authorised by the Election Commission 
in that behalf could draw the said monies and no one else could withdraw the same 
without such authority. If that was so, there was sufficient compliance with the 
requirements of section 117 and there could be nó question of dismissing the 
petition for non-compliance with the provisions of that section. 


Having regard therefore to the conclusion reached above in regard to the non- 
compliance with the provisions of section 82, Civil Appeal No. 763 of 1957 will be 
allowed, the orders of dismissal made by the High Court on the Writ Petitions 
Nos. 531 of 1957 and 532 of 1957, will be set aside, the orders passed by the Election 
"Tribunal dated July 5, 1957, will be vacated and the Election Petition No. 147 of 
1957 will be dismissed with costs. As the appellant has failed in his contention 
in regard to the provisions of section 117, we feel that the proper prder for costs 
should be that each party do bear and pay his own costs here as well as in the High 
Court. Dn é " 





i. Basappa v. Ayyappa, (1958) 1 M.LJ. (N-R.C.) 58 (S.C.): (1958) 1 A.W.R. (N.R.C.) 28 (S.C.). 
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Civil Appeal No. 764 of 1957 also shares a similar fate. The first respondent 

therein did not join as party respondents to his petition the two candidates whose 
names had been included by the returning officer in the list of contesting candidates 

but who had subsequently retired from the contest before the commencement of 

the poll. They were necessary parties to the petition in so far as the first res- 

; pondent had claimed a further declaration that he himself be declared duly elected 
under section ror. The Election Petition No. 74 of 1957 filed by him was thus liable 

to be dismissed for non-joinder of necessary parties under section 9o (3) of the Act. 


This appeal will also be accordingly allowed, the orders passed by the High 
Court in Writ Petitions Nos. 573 and 574 of 1957 will be set aside, the orders passed 
by the Election Tribunal on July 13, 1957, will be vacated and Election Petition 
No. 74 of 1957 will be dismissed. The first respondent will pay the appeilant's costs 
throughout. 


So far as Civil Appeal No. 48 of 1958 is concerned, the difficulty which faces 
the appellant is that we have nothing on the record of the appeal to show what 
were the exact terms of the deposit made by the second respondent under section 
117. The copy of the chalan which is cyclostyled at page 45 of the record is de- 
ficient in material particulars and does not throw any light on the question. The 
appellant no doubt made an application to the Election Tribunal to try his ob- 
jection as regards the non-compliance with the provisions of that section as a pre- 
aly *bjection and determine whether the second respondent had complied 
‘with the provisions of section 117 and if not to dismiss his petition. The Election 
‘Tribunal, however, did not decide this preliminary objection but ordered that the 
trial of the petition do proceed. The High Court before whom the Writ Petition 
M.J.C. No. 480 of 1957 was filed also came to the same conclusion as it thought 
that the matter could be decided at the time of hearing itself and dismissed the 
application. 


We are of opinion that both the Election Tribunal and the High Court were 
wrong in the view they took. If the preliminary objection was not entertained 
and a decision reached thereupon, further proceedings taken in the Election Peti- 
tion would mean, a full fledged trial involving examination of a large number of 
‘witnesses on behalf of the second respondent in support of the numerous allegations 
of corrupt practices attributed by him to the appellant, his agents or others working 
on his behalf ; examination of a large number of witnesses by or on behalf of the 
appellant controverting the allegations made against him; examination of witnesses 
in support of the recrimination submitted by the appellant against the and res- 
pondent; and a large number of visits by the appellant from distant places like 
‘Delhi and Bombay to Ranchi resulting in not only heavy expenses and loss of time 
and diversion of the appellant from his public duty in the various fields of activity 
including those in the House of the People. It would mean unnecessary harassment 
and expenses for the appellant which could certainly be avoided if the preliminary 
objection urged by him was decided at the initial stage by the Election Tribunal. 

We are therefore of the opinion that the order passed by the High Court in 
M.J.C. No. 480 of 1957 and by the Election Tribunal in Election Petition No. 341 
of 1957 were wrong and ought to be set aside. The Election Tribunal will decide 
the preliminary objection in regard to the non-compliance with the provisions 
of section 117 by the second respondent in the light of the observations made above 
and deal with the same according to law. The parties will be at liberty to lead 
such further evidence before the Election Tribunal as they may be advised. The 
«costs of both the parties, here, as well as in the Courts below will be costs in the 
Election Petition to be dealt with by the Election Tribunal hereafter and will abide 
the result of its decision on the preliminary objection. 

s : 


> Appeals allowed, 
* e 
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nation—Constitutional validity—Government of India Act, 1935, Schedule VII, List II, Entry 48—Works 
Contract—How far ** sale of goods’—Levy of tax on supply of materials—Vires. 


The expression “sale of goods” in Entry 48 of List II of Scheduled VII of the Goverment of 
India Act, 1939, is a nomen juris, its essential ingredients being an agreement to sell movables for a 
price and property passing therein pursuant to that agreement. . In a building.contract.which (as 
in the instant case) is one, entire and indivisible—and that is the norm, there is no sale of goods, 
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on the supply of the materials iñ such a contract treating itasasale. ` '. 
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The Judgment of the Court was' delivered: by: $ yas Pe, oe 
ed Venkatarama Aiyar, j. — This, appeal arises out: tof proceedings for seein 
of-sales tax payable by the respondents for the y year 1949-1950, and it raises a ques- 
tion of considerable importance on the construction of Entry 48 in List II of Schedule 


VIL to the Government of India Act, 1935, “ Taxes on the.sale of goods.” . 


The ‘respondents are: a private limited Company registered under. the pro- 
visions of the Indian Companies Act, doing business in theconstruction of buildings, 
roads ahd other. works and in the sale of sanitary wares:and other sundry goods. 
Before the sales tax authorities, the disputes ranged.over a number of items, but we: 
are concerned ‘in this. appeal with only two. of them... One is: with reference .to a 
‘sum of Rs.. .29551,5282724 ' representing the-value ‘of the ‘materials used by the res- 
pondents in the execution of their works contracts, calculated in accordance ‘with 
the statutory provisions applicable thereto; and the ‘other: relates to a sum of” 
,Rs..1,98,929:0-3 being the price of fogdgrains supplied by the respondents to- 
their workmen. 

*Givil Appeal No. 210 of 1956. ist April, 1958. 
EP 3 1. (1955) 1 M.L.J. 87. P 958 
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.. It will be convenient at this stage to refer to the provisions of the Madrds 
General Sales Tax Act (Madras Act IX of 1939), in'so, far as they are relevant for 
the purpose of the present appeal. Section 2 (h) of the Act, as it stood when it was 
enacted, defined: “ sale? as meaning’ * every transfer'of the property in goods by 
one person to another in: the course'of trade or business for cash or for deferred 
payment or other valuable consideration ?. In 1947, the Legislàturé of Madras 
enacted the Madras General Sales Tax (Amendment) Act No. XXV. of 1947 in- 
troducing several new provisions in the.Act, and it is necessary to refer to them 
so far as they are relevant for the purpose of the present appeal. Section 2 (c) of 
the Act had defined “ goods” as meaning “all kinds of movable property other 
than actionable claims, stocks and shares and. securities and as including all 
materials commodities and articles ", and it was amended so as to include materials 
„used in the construction, fitting out, improvement or repair of immovable property 
or in the fitting out, improvement or repair of movable property ". The definition 
of * sale ” in section 2 (k) was enlarged so as to include “a transfer of property in 

.goods involved in the ‘execution of a works' contract". In the definition of 
* turnover" in section 2 (i) the following Explanation (1) (i) was added : 


** Subjeet to such conditions and restrictions, if any, as may be prescribed in this behalf— 


the amount for which goods are sold shall, in relation to a works contract, be deemed to be 
the amount payable to the dealer for carrying out such contract, less such portion as may be pre- 
scribed of su€h amount, representing the usual proportion of the cost.of labour to the cost of 
materials $ed in carrying out such contract." t. 


4 


A new provision was inserted in section 2 (7) defining ** works contract? as 
‘meaning “any agreement for carrying out for cash or for deferred payment or other 
valuable consideration, thé construction, fitting out, improvement or repair of any 
building, road, bridge or other immovable property or the fitting out, improvement 
‘or repair of any movable property”. Pursuant to the Explanation to section 2 (1) 
(i), a new rule, rule 4(3), was enacted that EEE i ' 


;. the amount for which goods are sold by a dealer shall, in relation, to a works contract, 
be deemed to be the amount payable to the dealer for carrying ont such contract less ‘a sum not 
exceeding such percentage of the amount payable as may be fixed by ‘the Board of” Revenue, 
from time to time for different areas, representing the usual proportion in such, areas of the cost 
‘of labour to the cost of materials used in carrying out such contract,. subject to the following 

_ Maximum percentages: .'. .” i i ne 
and.then follows.a scale varying with the nature of the contracts. 


It is on the authority of these provisions that thé-appellant seeks to include 

in the turnover of the respondents the sum of Rs. 29,51,528-7-4 Being the value 
of the materials used in the construction:works as determined under rule 4(3). The 
respondents contest this claim "on the ground that the power of the Madras Legis- 
lature to impose a tax on sales under Entry 48 in List II in Schedule VII of the 
Government of India Act, does not extend to imposing a'tax on the value óf materials. 
used in works, as there is no transaction of;sale in' respect of those goods, and that 
the provisions introduced ‘by the Madras General Sales Tax (Amendment) Act, 
1947, authorising the imposition of such tax are ulira vires; As regards the sum of 
Rs. 1,98,929-0-3, the contention of -the respondents was that théy were not doing 
-business in the . sale: of foodgrains, that: they bad supplied theni to 'the^workmen 
"when they were engaged in construction works in out of thé way ‘places, adjusting 
‘the price therefor in the wages due' to them and that the’ amounts'so adjusted were 
not liable to ‘be included in the turnover.. The Sales Tax’ Appellate! Tribunal 
rejected’ both these contentions,.and held that the'amounts in questioni were liable 
to be'included in the taxable turnover of the respondents." Yee. y 
. Against, this decision, the, respondents preferred Civil Revision Petition No. 
:2292 of 1953 to. the High Court of, Madras: That,was heard. by Satyanarayana 
Rao.and Rajagopalan, JJ., who decided. Both the points in their favour.” They held 
that the-expression-‘‘sale of-goods*~had- the-same -meaning-in-Entry~48- which it 
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has in the Indian Sale of Goods Act (III of 1930), that the construction contracts 
of the respondents were agreements to execute works to be paid for according to 
measurements at the rates specified in the schedule thereto and were not contracts 
-for sale of the materials used therein, and that further, they were entire and indivi- 
sible and could not be broken up into a contract for sale of materials and a 
contract for payment for work done. In the result, they held that the impugn- 
.ed provisions introduced by the Amendment Act No. XXV of 1947, were ulira vires 
the powers of the Provincial Legislature, and that the claim based on those provi- 
- sions to include Rs. 29,51,528-7-4 in the taxable turnover of the respondents could 
not be maintained. As regards the item of Rs. 1,98,929-0-3 they held that the sale 
of foodgrains to the workmen was notin the course of any business of buying or 
selling those goods, that there was no profit motive behind it, that the respondents 
were not dealers as defined in section 2 (d) of the Act, and that, therefore, the 
amount in question was not liable to be taxed under the Act. In the result, both 
the amounts were directed to be excluded from the taxable turnover of the 
respondents. Against this decision, the State of Madras has preferred the present, 
appeal on a certificate granted by the High Court under Article 133 (1) of the 
- Constitution. 


Before us, the learned Advocate-General of Madras did not press the appeal 
_in so far as it relates to the sum of Rs. 1,98,929-0-3, and the only question, there- 
fore that survives for. our decision is as to whether the provisions introduced by the 


Madras General Sales Tax (Amendment) Act (Madras Act XXV of 1947) mE 
ntry 


set out above are ultra vires the powers of the Provincial Legislature under 

'48 in List II. As provisions similar to those in the Madras Act now under 
challenge are to be found in the Sales Tax Laws of other States, some of those 
States, Bihar, Punjab, Mysore, Kerala and Andhra Pradesh, applied for and 
obtained leave to intervene in this appeal, and we have heard learned counsel on 
their behalf. Some of the contractors who are interested in the decision of this 
question, Gurbax Sing, Messrs. Uttam Singh Duggal and United Engineering 
Company, were also ‘granted leave to intervene, and learned counsel representing 
them have also addressed us on the points raised. 


The sole question for determination in this appeal is whether the provisions 
of the Madras General Sales Tax Act are ultra vires, in so far as they seek to impose 
a tax on the supply of materials in execution of works contract treating it as a sale of 
goods by the contractor, and the answer to it must depend on the meaning to be 
given to the words “sale of goods " in Entry 48 in List II of Schedule VII to the 
Government of India Act, 1935. Now, it is to be noted that while section 311 (2) of 
the Act defines "goods" as including “all materials, commodities and articles,", 
it contains no definition of. the expression "sale of goods". It was suggested that 
the word "materials" in the definition of “goods” is sufficient to take in materials 

used in a works contract. That is so ; but the question still remains whether there is 
“a sale of those materials within the meaning of that word in Entry 48. On that, 
there has been sharp conflict of opinion among the several High Courts. In 
‘Pandit Banarsi Das v. State of Madhya Pradesh, a Bench of the Nagpur High Court 
held, differing from the view taken by the Madras High Court in the judgment now 
under appeal, that the provisions of the Act imposing a tax on the value of the mate- 
rials used in a construction on the footing of a sale thereof were valid, but that they 
were bad in so far as they enacted an artificial rule for determination of that value 
by deducting out of the total receipts a fixed percentage on account of labour charges, 
inasmuch as the tax might, according to that computation, conceivably fall on a 
portion of the labour charges and that would be ultra vires Entry 48. A similar deci- 
sion was given by the High Court of Rajasthan in Bhuramal v, State of Rajasthan?. In 
Mohd. Khasim v. State of Mysore?, the Mysore High Court has held that the provisions 
of the Act imposing a tax on construction, of works are valid, and has further upheld 
the determination of the value of the materials on a percentage basis under the rules. 


"i: (1955) 6 S.T.C. 93. T 3. 6S.T.G, 211: ALR, 1955 Mys. 41. 
2. 8S.T.G. 463 : ALR. 1957 Raj. 104. 0e f i 
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In Gannon Dunkerley &? Co. v. Sales Tax Officer*, the Kerala High Court has likewise 
affirmed the validity of both the provisions imposing tax on construcion works 
and the rules providing for apportionment of value on a percentage basis. In 
Jubilee Engineering Co., Lid. v. Sales Tax Officer?, the Hyderabad High Court has follow- 
ed the decision of the Madras High Court, and held that the taxing provisions in the 

, — Actare ultra vires. The entire controversy, it will be seen, hinges on the meaning of 
the words “‘sale of goods” in Entry 48, and the point which we have now to decide is 
as to the correct interpretation to be put on them. 


The contention of the appellant and of the States which have intervened is 
that the provisions of a Constitution which confer legislative powers should receive 
& liberal construction, and that, accordingly, the expression *'sale of goods" in En- 
try 48 should be interpreted not in the narrow and technical sense in which it is used 
in the Indian Sale of Goods Act, 1930, but in a broad sense. We shall briefly refer 
to some of the authorities cited in support of this position. In British Coal Corporation 
v. King?, the question was whether section 17 of the Canadian Statute, 22 & 24, Geo. 
V. c. 53 which abolished the right of appeal to the Privy Council from any judgment 
or order of any Court in any criminal case, was intra vires its powers under the Con- 
stitution Att of 1867. In answering it in the affirmative, Viscount Sankey, L.C., 
observed : 


“ Indeedg in interpreting a constituent or organic statute such as the Act, that construction 
most beneficial to the widest possible amplitude of its powers must be adopted. This principle 
en again clearly laid down by the Judicial Gommittce in Edwards v. A. G. for Canada". 

“In James v. Commonwealth of Australia*, Lord Wright observed that a Constitu- 
tion must not be construed in any narrow and pedantic sense. In In re : The Central 
Provinces and Berar Act No. XIV of 19385, discussing the principles of interpretation of a 
constitutional provision, Sir Maurice Gwyer, C.J.; observed : " 


“I conceive that a broad and liberal spirit should inspire those whose duty it is to interpret its 
but I do not imply by this that they are free to stretch or pervert the language of the enactment 
in the interests of any legal or constitutional theory, or even for the purpose of supplying omissions 
or of correcting supposed errors. A Federal Gourt will not strengthen, but only derogate from, its 
position, if it seeks to do anything but declare the law;but it may rightly reflect that a Gonstitution of 
a Government is a living and organic thing, which of all instruments has the greatest claim to be 
construed ut res magis valeat quam pereat." : 


e 


The authority most strongly relied on for the appeliant is the decision of this 
Court in Navinchandra Mafatlal v. The Commissioner of Income-tax, Bombay City’, 
in which the question was as to the meaning of the word “income ” in Entry 54 of 
List i. The contention was that in the legislative practice of both England and 
India, that word had been understood as not including accretion in value to capital; 
and that it should therefore bear the same meaning in Entry 54. In rejecting this 
contention, this Court observed that the so-called ‘legislative practice was nothing 
but judicial interpretation of the word ‘income’ as appearing in the fiscal statutes °, 
that in ‘construing an entry in a List conferring legislative powers the widest possible 
construction according to their ordinary meaning must be put upon the words used 
therein,’ and that the cardinal rule of interpretation was * that words should be read 
in their ordinary, natural and grammatical meaning subject to this rider that in 
construing words in a constitutional enactment conferring legislative power the 
most liberal construction should be put upon the words so that the same may have 
effect in their widest amplitude.’ 


The learned Advocate-General of Madras also urged in further support of 
the above conclusion that the provisions of a Constitution Act conferring powers 
of taxation should be interpreted in a wide sense, and relied on certain observations 
in Morgan v. Deputy Federal Commissioner of Land Tax, N.S.W.?, and Broken Hill South, 


————————— —————————————————— 


1. 88.T.G. 347: ALR. 1957 Ker. 146. * 6. (1997-38) F.L.]. (F.G.) 1 : (1939) 1 M. 
2. 7S.T.G. 423 : AIR. 1956 Hyd. 79. Lg. (Sup.) 1 : (1939) F.G.R. 18, 37. 

i 5. LR. Ea A.G. 500, 518. 7. (1955) S.G.J. 158 : (1955) 1 M.L.]. 87: 
4. L.R. (1930) A.G. 124, 136. (1955) 1 S.G.R. 829, 833, 836. 
5.  L.R.(1936) A.G. 578, 614. 8. L.R. (1912) 15 G.L.R. €61, 666. 
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Lid. v. Commissioner of Taxation N.S.W.1, in support of his contention. In Morgan v. 
Deputy Federal Commissioner of Land Tax, N.S.W.*, the question was as to the validity 
of a law which had enacted that lands belonging to a company were deemed to be 
held by its shareholders as joint owners and 1mposed a land tax on them in respect 
of their share therein. In upholding the Act, Griffith, C.J., observed : 


, "In my opinion, the Federal Parliament in selecting subjects of taxation is entitled to take things 
as it finds them in rerum natura, irrespective of any positive laws of the States prescribing rules to be 
observed with regard to the acquisition or devolution of formal title to property, or the institution of 
judicial proceedings with respect to it." UR 


In Broken Hill South, Lid. v. Commissioner of Taxation, N.S.W.1, the observations relied 
on: are the following : 


“In any investigation of the constitutional powers of these great Dominion legislatures, it is not 
proper that a Court should deny to such a legislature the right of solving taxation problems un- 


fettered by apriori legal categories which often derive from the exercise of legislative power in the 
same constitutional unit." 


On these authorities, the contention of the appellant is well-founded that as 
the words “sale of goods" in Entry 48 occur in a Constitution Act and confer legis- 
lative powers on the State Legislature in respect of a topic relating to taxation, they 
must be interpreted not in a restricted but broad sense. And that opens up ques- 
tions as to what that sense is, whether popular or legal, and what its connotation is 
either in the one sense or the other. Learned counsel appearing for thè States and 
for the assessees have relied in support of their respective contentions on the meam 
given to the word “sale” in authoritative text-books, and they will now be referred 
to. According to Blackstone, . 


*sale or exchange is a transmutation of property from one man to another, in consideration of 
some price or recompense in value." 


This passage has, however, to be read distributively and so read, sale would 
mean transfer of property for price. That is also the definition of ‘sale’ in 
Benjamin on Sale, 1950 Edition, page 2. In Halsbury's Laws of England, Second 
Edition, Volume 29, page 5, paragraph 1, we have the following : 

“ Sale is the transfer of the ownership ofa thing from one person to another for a money price. 
Where the consideration for the transfer consistsof other goods, or some other valuable consideration, 


not being money, the transaction iscalled exchange or barter ; but in certain circumstances it may 
bé treated as one of sale. 


. e 

' The law relating to contracts of exchange or barter is undeveloped, but the Gourts seem inclined 
to follow the maxim of civil law, permutatio vicina est emptioni, and to deal with such contracts as 
analogous to contracts of sale. It is clear, however, that statutes relating to sale would have no 
application to transactions by way of barter.” . 


In Chalmer's “Sale of Goods Act,” 12th edition, it is stated, at page 3, that 


€ the essence of sale is the transfer of property in a thing from one person to another for a 
a price," : 


and at page 6 it is pointed out that 


** where the eonsideration for the transfer........ consists of the delivery of goods, the contract 
is not a contract of sale but is a contract of exehange or barter ”. 


In Corpus Juris, Volume 55, page 36, the law is thus stated : 

“Sale” in legal nomenclature, is a term of precise legal import, both at law and in equity, and 
has a well-defined *' legal signification, and has been said to mean, at all times, a contract between 
parties to give and pass rights of property for money, which the buyer pays or promises to pay to 
the seller for the thing bought or sold.” 

It is added that the word *'sale" as used by the authorities “‘is not a word of fixed and 
invariablemeaning, but may be given a narrow or broad meaning, according to the 
context." In Williston on Sales, 1948 edition, "sale of goods” is defined as “an 
agreement whereby the seller transfers the property in goods to the buyer for a consi- 
deration called the price" (page 2). At page 443, the learned author observes that 
“it Has doubtless been generally said that the price must be payable in money", but 
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expresses his opinion that it may be any personal property: In the Concise Oxford 
Dictionary, "sale" is defined as ** exchange of a commodity for money or other valu- 
able consideration, selling." $^ A a L5 


It will be seen from the foregoing that there is practical unanimity of opinionas | 
to the import of the word *'sale" in its legal sense, there being only some difference 
of opinion in America as to whether price should be in money or in money’s worth 
and the Dictionary meaning is also to the same effect. Now, it is argued by Mr. 
Sikri, the learned Advocate-General of Punjab, that the word *'sale" is, in its popular 
sense, of wider import than in its legal sense, and thatis the meaning which should be 
given to that word in Entry 48, and he relies in support of this position on the obser- 
vations in JVevile Reid & Company, Ltd. v. The Commissioners of Inland Revenue}. There, 
an agreement was entered into on April 12, 1918, for the sale of the tradingstock in a 
brewery business and the transaction was actually completed on June 24, 1918. In 
between the two dates, the Finance Act, 1918, had imposed excess profits tax, and 
the question was whether the agreement, dated April 12, 1918, amounted to a sale 
in which case the transaction would fall outside the operation of the Act. The 
Commissioners had held thabas title to the goods passed only on June 24, 1918, the 
agreement,’ dated April 12, 1918, was only an agreement to sell and not the sale 
which must be held to have taken place on June 24, 1918, and was therefore liable to 
be taxed. Sankey, J., agreed with this decision, but rested it on the ground that as 
the agreegnént left some matters still to be determined and was, in certain respects, 

——-elified later, it could not be held to be a sale for the purpose of the Act. In the 
course of the judgment, he observed that “sale” in the Finance Act should not be 
construed in the light of the provisions of the Sale of Goods’ Act, but must be 
understood in a commercial or business sense. : a 


- Now, in its popular sense, a sale is said to take place when the bargain is settled 
between the parties; though property in the goods may not pass at that stage, as 
where the contract relates to future or unascertained goods, and it is that sense that 
the learned Judge would appear to have had in his mind’ when he spoke of a commer- 
cial or business sense. But apart from the fact that these observations were obiter, 
this Court has consistently held that though the-word “sale” in its popular sense is 
not restricted to passing of title, and has a wider connotation as meaning the transac- 
tion of sale, and that in that sense an agreement to sell would, as one of the essential 
ingredients of sale, furnish sufficient nexus for a State to impose a tax, such levy could, 
nevertheless, by made only when the transaction is one of sale, and it would be a sale 
only when it has resulted in-the passing of property in the goods to-the purchaser.’ 
Vide Poppatlal Shah v. The State of Madras?, and The State of Bombay v. The United Motors 
(India), Lid?. -It has also been held in The Sales Tax Officer, Pilibhit v. Messrs. Budh 
Prakash Jal Prakash* that the sale comtemplated by Entry 48 of the Government of 
India Act was à transaction in which title to the goods passes and a mere executor y 
agreement was not a sale within that Entry. We must accordingly hold that the 
expression “sale of goods” in Entry 48 cannot be construed in its popular sense, and 
that it must be interpreted in is legal sense. What its connotation in that sense 
is, must now be ascertained. For a correct. determination thereof, it is necessary to 
digress somewhat into the evolution of the law relatirig to sale of goods. 


The concept of sale, as it now obtains in our jurisprudence, has its roots in 
the Roman Law. Under that law, sale, emptio venditio, is an. agreement by which 
one person agrees to transfer to another the exclusive possession (vacuam possessionem 
tradere) of something (merx) for consideration. In the earlier stages of its develop- 
ment, the law was unsettled whether the consideration for sale should be money or 
anything valuable, By a rescript of the Emperors Diocletian and Maximian of the 
year 294. A.D., it was finally decided that it should be money, and this law is embodi- 
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ed in the Institutes of Justinian, vide Title X XIII. Emptio venditio is, it may be noted, 
what is known in Roman law as a consensual contract. That is to say, the contract 
is complete when the parties agree toit even without delivery as in contracts re or the 
observance of any formalities as in contracts verbis and litteris. The common law of 
: England relating to sales developed very much on the lines of the Roman law in 
insisting on agreement between parties and price as essential elements of a contract 
of sale of goods. In his work on *'Sale," Benjamin observes : 


* Hence it follows that, to constitute a valid sale, there must be a concurrence of the following 
elements, viz., 


(1) Parties competent to contract ; (2) mutual assent ; (3) a thing, the absolute or general 
property in which is transferred from the seller to the buyer ; and (4) a price in money paid or 
promised." (Vide 8th Edition, page 2). 

In 1893 the Sale of Goods Act, 56 & 57, Vict. c. 71, codified the law on the subject, 


and section 1 of the Act which embodied the rules of the common law runs as 
follows : 


1. (1) “A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer 
the property in goods to the buyer for a money consideration, called the. price. -There may be a 
contract of sale between one part owner and another. . 


(2) A contract of sale may be absolute or conditional. 


(3) Where under a contract of sale the property in the goods is transferred fqpm the seller 
to the buyer the contract is called a sale ; but where the transfer ofthe property in the goods is to 
take place at a future time or subject to some condition thereafter to be fulfilled the contract is 
an agreement to sell. : 


4) An agreement to sell becomes a sale when the time elapses or is conditions arc fulfilled 
subject to which the property in the goods is to be transferred." 


Coming to the Indian law on the subject, section, 77 of ie Contract Act defined 
"sale" as “the exchange of property for a price involving the transfer of ownership 
of the thing sold from the seller to the buyer". It was suggested that under 
this section it was sufficient to constitute a sale thatthere was a transfer of ownership 
in the thing for a price and that a bargain between the parties was not an essential 
element.. But the scheme of the Contract Act is that it enacts in sections 1 to 75 
provisions applicable in general to all contracts, and. then deals separately with 
particular kinds of contract such as sale,guarantee, bailment, agency and partner- 
Ship, and the scheme necessarily posits that all these transactions are based on 
agreements. We then come të the Indian Sale of Goods Act, 1930 (III of 1930), 
which repealed Chapter VII of the Contract Act relating to sale of goods, and 
section 4 thereof is practically in the same terms as section 1 of the English Act. 
Thus, according to the law both of England and of India, in order to constitute 
a sale it is necessary that there should be an agreement between the parties for 
the purpose of transferring title to goods which of course presupposes capacity to 
contract, that it must be supported by money consideration, and that as a result 
of the transaction property must actually pass in the goods. Unless all these 
elements are present, there can be no sale. Thus, if merely title to the goods 
passes but not as a result of any contract between the parties, express or implied, 
there is no sale. Soalsoif the consideration for the transfer was not money but 
other valuable consideration, it may then be exchange or barter but not a sale. 
And if under the contract of sale, title to the goods has not passed, then there is 
an agreement to sell and not a completed sale. 


Now, itis the contention of the respondents that as the expression “‘sale of goods?” 
was at the time when the Government of India Act was enacted, a term of 
well-recognised legal import in the general law relating to sale of goods and in the 
legislative practice relating to that topic both in England and in India, it must be 
interpreted in Entry 48 as having the same meaning as in the Sale af Goods Act, 
1930, and a number of authorities were relied on in support of this contention. In 
United States v. Wong Kim Ark!, it was ebserved : 
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“In this, as in other respects, it must be interpreted in the light of the common law, the princi- 
ples and history of which were familiarly known to the framers of the. Gonstitution. The language 
of the, Gonstitution, as has been well said, could not be understood without referencé to the common 

aw". 7 ! C E 


In South Carolina v, United States, Brewer, Ja observed : 


“ To determine the extent of the grants of power, we must, therefore, place" ourselves in the 
position of the men who framed and adopted the Gonstitution, and inquire what they must have 
understood to be the meaning and scope of those grants." : 


A more recent pronouncement is that of Taft,.C.J., who said : 


“The language-of the Gonstitution cannot be interpreted safely except by reference to the ccm- 
mon law and to British institutions as they were when the instrument was framed and adopicd. The 
statesmen and lawyers of the Gonvention, who submitted it to the ratification of the Gonventions 
of the thirteen States, were born and brought up in the atmosphere of the common law, and 
thought and spoke in its vocabulary ". Ex parte Grossman?. — : 


In ‘answer to the above line of authorities, the appellant relies on the following . 


observations in Continental Illinois National Bank & Trust Company. of Chicago v. Chicago 
Rock Island & Pacific Railway Gompany?: 2m ; 


** Whether a clause in the Gonstitution is to be restricted by the rules of the English law as they 
existed when the Gonstitution was adopted depends upon the terms or the nature ofthe particular 
clause in quesgon. Gertainly, these rules have no such restrictive effect in respect of any constitu- 
tional grang of governmental power (Waring v. Glarke®, though they do, at least in some instances, 

€ restrictively in respect of clause of the Gonstitution which guarantee and safeguard the 
fundamental rights and liberties of the individual, the best examples of which, perhaps, are the 
Sixth and Seventh Amendments, which guarantee the right of trial by jury ”. 


It should, however, be stated that the law is stated in Weaver on ** Constitutional 
Law", 1946 edition, page 77 and Crawford **on Statutory Construction" page 258, in 
the same terms as in South Carolina v. Unitéd States*. But itis unnecessary to examine 
minutely the precise scope of this rule of interpretation in Anierican Law, asthe law 
on the subject has been stated clearly and authoritatively by the Privy Council in 
construing the scope of the provisions of the British North America Act, 1867. In 
L’ Union St. Jacques De, Montreal v. Be Lisle*, the question was whether a law of Quebec 
providing for relief to a society in a state of financial embarrassment was one with 
respect to “Bankruptcy and Insolvency.” In deciding that it should be determined 
on a consideration of what was understood as included in those words in their legal 


sense, Lord Selborne observed : ` a e- 


“The words describe in their known legal sense provisions made by law for the administration 
of the estates of persons who may become bankrupt or insolvent, according to rules and definitions 
prescribed by law, including of course the conditions in which that law is to be brought into opera- 
tion, the inánner in which it is to be brought into.operation, and the effect of its operation? 
On this test, it was held that the law in question was not one relating to bankruptcy. 
In Royal Bank of Canada v. Larue®, the question was whether section 11, sub-section 
10, of the Bankruptcy Act of Canada under which a charge created by a judgment 
on the real assets of a debtor was postponed to an assignment made by the debtor 
of his properties for the benefit of his creditors was intra vires the powers of the Domi- 
nion Legislature, as being one in respect of “bankruptcy and insolvency” within 
section g1, sub-clause (21) of the British North America Act. Viscount Cave, 
L.C., applying the test laiddownin L'Union St. Jacques De Monireal v. Be Lisle®, 
held that the impugned provision was one in respect of bankruptcy. 


In The Labour Relations Board of Saskatchewan v. John East Iron Works, Ltd.", the 
question arose under section 96 of the British North America Act, 1867, under which 
the Governor-General of the Dominion had power to .appoint Judges of the 
superior district and county Courts. . The Province of Saskatchewan énacted the 
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Trade Union Act, 1944, authorising the Governor of the province to constitute the 
Labour Relations Board for the determination of labour disputes. The question was 
whether this provision was invalid as contravening section 96 of the British North 
America Act. In holding that it was not, Lord Simonds observed that the Courts 
contemplated bysection 96 of the Act were those which were generally understood to 
be Courts at the time when the Constitution Act was enacted, that labour Courts were 
then unknown, and that, therefore, the reference to Judges and Courts in section 
96 could not be interpreted as comprehending a tribunal of the character of the 
Labour Relations Board. In Halsbury’s Laws of England, Volume 11, para- 
graph 157, page 93, the position is thus summed up : 


“The existing state of English law in 1867 is relevant for consideration in determining the mean- 
ing of the terms used in conferring power and the extent of that power, e.g., as to customs legislation". 


Turning next to the question as to the weight to be attached to legislative 
practice in interpreting words in the Constitution, in Croft v. Dunphy!, the question 
was as to the validity of certain provisions in a Canadian statute providing for the 
search of vessels beyond territorial waters. ‘These provisions occurred in a Customs 
statute, and were intended to prevent evasion of its provisions by smugglers. In 
affirming the validity of these provisions, Lord Macmillan referred to the legislative 
practice relating to Customs, and observed : : 

** When a power is conferred to legislate on a particular topic it is important, gn determining 
the scope of the power, to have regard to what is ordinarily treated as embraced within that topic 


in legislative practice and particularly in the legislative practice of the Stats which has copfgsmesieme 
the power”. z 


In Wallace Brothers & Go., Lid. v. Commissioner of Income-tax, Bombay City and Bombay 
Suburban District?, Lord Uthwatt observed : 


“Where Parliament has conferred a power to legislate on a particular topic itis permissible and 
important in determining the scope and meaning of the power to have regard to what is ordinarily 
treated as embraced within that topic in the legislative practice of the United Kingdom. The point 
of the reference is emphatically not to seek a pattern to which a due exercise of the power must con- 
form. The object is to ascertain the general conception involved in the words in the enabling Act.” 


In'In re The Central Provinces and Berar Act No. XIV of 1988?, in considering whether 
a tax on the sale of goods was a duty of excise within the meanixg of Entry 45 in 
List 1 of Schedule VII, Sir Maurice Gwyer, C.J., observed at page 53: 


$e Lastly, I am entitled to look ag the manner in which Indian legislation preceding the Gonsti- 
tution Act had been accustomed to provide for the collection of excise duties ; for Parliament must 
surely be presumed to have had Indian legislative practice in mind and, unless the context otherwise ` 
clearly requires, not to have conferred a legislative power intended to be interpreted in a sense not 
understood by those to whom the Áct was to apply." 
In The State of Bombay v. F. N. Balsara*, in determining the meaning of the word 
“intoxicating liquor" in Entry 31 of List II of Schedule VII to the Government of 
India Act, 1995, this Court referred to the legislative practice with reference to 
that topic in India as throwing light on the true scope of the entry. (Vide pages 
704 to 706). 

On the basis of the above authorities, the respondents contend that the true 
interpretation to be put on the expression “‘sale of goods in Entry 48 is what it means 
in the Indian Sale of Goods Act, 1930, and what it has always meant in the general 
law relating to sale of goods. Itis contended by the appellant—and quite rightly— 
thatin interpreting the words of a Constitution the legislative practice relative thereto 
is not conclusive. But it is certainly valuable and might prove determinative unless 
there are good reasons for disregarding it, and in The Sales Tax Officer, Pilibhit v. 
Messrs. Budhprakash Fai Prakash?, it was relied on for ascertaining the meaning and 
true scope df the very words which are now under consideration. There, in deciding 
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that an agreement tò sell is not a sale within Entry 48, this Court referred to the 
provisions of the English Sale of Goods Act, 1893; the Indian Contract Act, 1872; 
and the Indian Sale'of Goods Act, 1930, for construing the word "sale" in that 
Entry and’ observed : RA ' ' 

“Thus, there having existed at the time of the enactment of the Government of India Act, 1935 
a well-defined and well-established distinction between a sale and an agreement to sell it would be 
proper to interpret the expression *'sale of goods in Entry 48 in the sense in which it was used in 


legislation both in England and India and to hold that it authorises the imposition of a tax only 
when there is a completed sale involving transfer of title." — . 


This decision, though not decisive of the present controversy, goes far to support the 
contention of the respondents that the words “sale of goods” in Entry 48 must be 
interpreted in the sense which they bear in the Indian Sale of Goods Act, 1930. 


The appellant and the intervening States resist this conclusion on the following 
grounds:. . - , © 


' (1) The provisions of the Government of India Act, read as a whole, show 
that the words “sale of goods" in Entry 48 are not to be interpreted in the sense 
which they have in the Sale of Goods Act, 1930; i 


(2) The legislative practice relating to the topic of sales tax does not support 
the narrow construction sought to be put on the language of Entry 48 ; 


. + .(3) The expression ,“‘sale of goods” has in law a wider meaning than what 
in the Sale of Goods Act, 1930, and that is the meaning which must be put 
on it in Entry 48; and Uus Us 


(4) the language of Entry 48 should be construed liberally so as to take in 
new concepts of sales tax. e 


We shall examine these contentions seriatim: : 


(1) As regards the first contention, thé argument is that in the Government 
of India Act, 1935, there are other provisions which give a clear indication that 
the expression *'sale of goods" in Entry 48 is not to bé interpreted in the sense which 
it bears in the Sale of Goods Act, 1930. That is an argument open to the appellant, 
because rules of interpretation are only aids for ascertaining the irue legislative 
intent and must yield to the context, where the contrary clearly appears. . Now, 
what are the indications contra? Section 311 (2) of the Government of India Act 
defines “agricultural income’ as meaning “agricultural income as defined for the 

urposes of the enactments relating to Indian income-tax". Tt is said that if the 
words “sale of goods" in Entry 48 were meant to have the same meaning as those words 
in the Sale of Goods Act, that would have been expressly mentioned as in the.case 
of definition of agricultural income, and that therefore that is not the meaning which 
should be put on them in that Entry. 


In our opinion, that is not the inference to be drawn from the absence of words 
linking up the meaning of the words “ sale? with what it might bear in the Sale of 
Goods Act. Wethink that the true legislative intent is that the expression “sale of 
goods ” in Entry 48 should bear the precise and definite meaning it has in law, and 
that that meaning should not be left to fluctuate with the definition of *'sale" in laws 
relating to sale of goods which might be in force for the time being. It was then said 
that in some of the Entries, for example, Entries 31 and 49, List II, the word “sale” 
was used in a wider sense than in the Sale of Goods Act, 1930. Entry 31 is * Intoxi- 
cating liquors and narcotic drugs, that is to say, the production, manufacture, posses- 
sion, transport, purchase and sale of intoxicating liquors, opium and other narcotic 
drugs...." The argument is that “sale” in the Entry must be interpreted as in- 
cluding barter, as the policy of the law cannot be to prohibit transfers of liquor only 
when there is*money consideration therefor. -But this argument proceeds on a mis- 
apprehension of the principles on which the Entries are drafted. "The scheme of 
the drafting is that there is in the beginninf of the Entry words of general inaport, 
and they are followed by words having reference to particular aspects thereof. 
The operation of the general words, however, is not cut down by reason of the fact 
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that there are sub-heads dealing with specific aspects. ` In Manikkasundara v. RS. 
Nayudu,' occur the following observations pertinent to the present question : 
© “ The subsequent words and phrases are not intended to limit the ambit of the opening general 


term or phrase but rather to illustrate the scope and objects of the legislation envisaged as comprised 
in the opening term or phrase." A 


A law therefore prohibiting any dealing in intoxicating liquor, whether by way of 
sale or barter or gift, will be intra vires the powers conferred by the opening words 
without resort to the words “sale and purchase", Entry 49 in List II is ** Cesses on 
the entry of goods into a local area for consumption, use or sale therein". It is 
argued that the word *'sale" here cannot be limited to transfers for money or for even 
consideration. The answer to this is that the words “for consumption, use or sale 
therein" are a composite expression meaning octroi duties, and have a precise legal 
connotation, and the use of the word “sale therein” can throw no light on the 
meaning of that word in Entry 48. We are of opinion that the provisions in the 
Government of India Act, 1935, relied on for the appellant are too inconclusive to 
support the inference that ‘sale * in Entry 48 was intended to beused in a sense 
different from that in the Sale of Goods Act. 


(2) It is next urged that for determining the true meaning of the expression 
*Taxes on the sale of goods’ in Entry 48 it would not be very material to*refer to the 
legislative practice relating to the law in respect of sale of goods. Itis argued that 
* sale of goods ” and “ taxes on sale of goods” are distinct matters, eagh having its. 
own incidents, that the scope and object of legislation in respect of the twoetopics are 
different, that while the purpose of a law relating to sale of goods is to de: 
rights of parties to a contract, that of a law relating to tax on sale of goods is to bring 
money into the coffers of the State, and that, accordingly, legislative practice with 
reference to either topic cannot be of much assistance with reference to the other. 
Now, it is true that the object and scope of the two laws are different, and if there 
was any difference in the legislative practice with reference ‘to these two topics, we 
should, in deciding the question that is now before us, refer more appropriately 
to that relating to sales tax legislation rather than that relating to sale of goods. 
But there was, at the time when the Government of India Act was enacted, no 
law relating to sales tax either in England or in India. The first sales tax law to 
be enacted in India is the Madras General Sales Tax Act, 19399 and that was in 
exercise of the power conferred by Entry 48. In England, a purchase tax was in- 
troduced for the first time only by the Finance Act No. 2 of 1940. The position 
therefore, is that Entry 48 inttoduces a topic of legislation’ with respect to which 
there was no legislative practice. 


`, In the absence of legislative practice with reference to sales tax in this country 
or.in England, counsel for the appellant and the States sought support for their 
contention in the legislative practice of Australia and America relating to that topic. 
In 1930, the Commonwealth Sales Tax Act was enacted in Australia imposing a 
tax on retail sales. A question arose whether a contractor who supplied materials 
in execution of a works contract could be taxed äs on a sale of the materials. In 
Sydney Hydraulic and General Engineering Co. v. Blackwood & Son?, the Supreme Court 
of New South Wales held that the agreement between the parties was one to do 
certain work and to supply.certain materials and not an agreement for sale or deli- 
very of the goods. Vide Irving’s Commonwealth Sales Tax Law and Practice ", 
1950 edition, page 77. In 1932, the Legislature intervened and enacted in the 
Statute of 1930, a new provision, section 3 (4), in the following terms : 


“For the purpose of this Act, a person shall be deemed to have sold goods if, in the performance 
of any contract (not being a contract for the sale ofgoods) under which he has received, or is entitled. 
to receive, valuable consideration, he supplies goods the property in which (whether as goods or 
in some othef form) passes, under the terms of the contract, to some other person." 


After this, the question arose in M. R. Hornibrook (Piy.) Lid. v. Mederal Gommis- 
stoner of Taxation? whether a contractor" who fabricated piles and used them in 
eects ae I ESSE eo Pre Pre ED 
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, constructing a bridge was liable to pay sales tax on the value of the piles. The 


majority of the Court held that he was. Latham, C.J., put his decision on the 
ground that though there was, in fact, no sale of the piles, in law there was one 
by reason of section 3 (4) of the Act. Now, the judgment of the learned Chief Justice 
is really adverse to the appellant in that it decides that under the general law and 
apart from section 5 (4) there was no sale of the materials and that it was only by 
reason of the deeming provision of section 3 (4) that it became a taxable sale. The 
point to be noted is that under the Australian Constitution the power to legislate 
on the items mentioned in section 51 of the Constitution Act is vested exclusively 
in the Commonwealth Parliament. Item (ii) in section 51 is ‘Taxation ; but 
so as not to discriminate between States or parts of States’. Subject to this condi- 
tion, the power of Parliament is plenary and absolute, and in exercise of such a 
power it could impose a tax on the value of the materials used by a contractor in 
his works contracts; and it could do that whether the transaction amounts in fact 
to a sale or not. It is no doubt brought under the Sales Tax Act, it being deemed 
to be a sale ; but that is only as a matter of convenience, In fact, two of the learned 
Judges in M. R. Hornibrook (Pty.), Lid. v. Federal Commissioner of Taxation,1 rested 
their decisipn on the ground that the use of materials in the construction was itself 
taxable under the Act. But.under the Government of India Act, the Provincial 
Legislature is competent to enact laws in respect of the matters enumerated in Lists 
II and III,,and though the entries therein are to be construed liberally and in 
their widest amplitude, the law must, nevertheless, be one with respect to those 
mam. A power to enact a law with respect to tax on sale of goods under Entry 
48 must, to be iníra vires, be one relating in fact to sale of goods, and accordingly, 
the Provincial Legislature cannot, in the purported exercise of its power to tax 
sales, tax transactions which are not sales by merely enacting that they shall be 
deemed to be sales. 


The position in the American law appears to be the same as in Australia. 
In Blome Co. v. Ames?, the Supreme Court of Illinois held that a sales-tax was 
leviable on the value of materials used by a contractor in the construction of a 
building or a fixture treating the transaction as one of sale of those materials. But 
this decision was overruled by a later decision of the same Court in Herlihy Mid- 
Continent Co. v. Nudelman®, wherein it was held that there was no transfer of title 
to the materials used in construction work as goods, and that the provisions of the 
‘Sales Tax Act had accordingly no application. This is in accordance with the 
generally accepted notion of sale of goods. This, of course, does not preclude the 
States in exercise of their sovereign power from imposing tax on construction works 
in respect of materials used therein. "Thus, the position is that in 1995 there was 
no legislative practice relating to sales-tax either in England or india, and that 
in America and Australia, tax on the supply of materials in construction works 
was imposed but that was in exercise of the sovereign powers of the Legislature 
by treating thé supply as a sale. Butapart from such legislation, the expression 
“sale of goods" has been construed as having the meaning which it has in the 
common law of England relating to sale of goods, and it has been held that in that 
sense the use of materials in construction works is not a sale.' This rather supports 
the conclusion that “ sale ” in Entry 48 must be construed as having the same 
meaning which it has in the Sale of Goods Act, 1930. 


(3) It is next contended by Mr. Sikri that though the word “sale” has a 
definite sense in the Sale of Goods Act, 1930, it has a wider sense in law other than 
that relating to sale of goods, and that, on the principle that words conferring legis- 
lative powers should be construed in their broadest amplitude, it wouldebe proper 
to attribute that sense to itin Entry 48. It is argued that in its wider sense the 
expression “ sale of goods ”?” means all transactions resulting in the transfer of title 


to goods from one person to another, that a bargain between the parties was not 
. 





1, (1939) 62 C.L.R. 272. f 


3. (1937) 115 A.L.R. 485.. 
2. (1937) 111 A.L.R. 940. 
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an: essential element thereof, and that even involuntary sales would fall within ` 
its connotation. He relied in support of this position on various dicta in Ex parte 
Drake Yn re Ware}, Great Western Railway Co. v. Commissioner of Inland Revenue?, The 
Commissioners of Inland Revenue v. Newcastle Breweries Lid.*, Kirkness v. John Hudson 
& Co, Lid.*, and Nalukuya v. Director of Lands, Native Land Trust Board of Fiji’. 
In Ex parte Drake In re Ware1, the question was whether an unsatisfied decree passed 
in an action on detinue extinguished the title of the decree-holder to the thing 
detained. In answering it in the negative, Jessel M. R., observed : 


** The judgments in Binsmead v. Harrison®, and especially that of Mr. Justice Willes, shew that 
the theory of the judgment in an action of detinue is that it is a kind of involumtary sale of the 
Plaintiff’s goods to the Defendant.” i 
He went on to state that such sale took place when the value of the goods is 
paid to the owner. In Great Western Railway Co. v. Commissioners of Inland Revenue?, 
an Act of Parliament had provided for the dissolution of two companies under 
a scheme of amalgamation with a third company under which the shareholders 
were to be given in exchange for their shares in the dissolved companies, in the 
case of one company, stock in the third company in certain specified proportions, 
and in the other, discharge of debentures on shares already held by éhem in the 
third company. The question was whether a copy of the Act had to be stamped 
ad valorem as on conveyance on sale under the first schedule to the Stamp Act, 1891. 
The contention of the company was that there was no sale by the*shareholders 
of their shares to it, and that the provision in question had accordingly no applies 
cation. In rejecting this contention, Esher, M. R., observed: 

“ Turning to the Stamp Act, the words used are ‘a conveyance on sale’. Does that expression 
mean a conveyance where there is a definite contract of purchase and sale preceding it? Is that 


the way to construe the Stamp Act, or does it mean a conveyance the same as if it were upon a con- 
tract of purchase and sale? The latter seems to me to be the meaning of the phrase as there used"? 


Kay, L.J., said : 

: * And we must remembe ‘that the Stamp Act has nothing to do with contracts or negotia- 
tions ; it stamps a conveyance upon a sale, which is the instrument by which the property is trans- 
ferred upon a sale." 


This is a decision on the interpretation of the particular provision of the Stamp 
Act, and is not relevant in determining the meaning of sale under the general law. 
And, if anything, the observations above-quoted emphasise the contract between 
the concept of sale under the general law and that which is embodied in the parti- 
cular provision of the Stamp Act. 


In The Commissioner of Inland Revenue v. Newcastle Breweries, Lid.?, the point 
for decision was whether payments made by the Admiralty to the respondent com- 
pany which was carrying on business as brewers, on account of stocks of rum taken 
over by it compulsorily under the Defence of Realm Regulations were liable to 
be assessed as trade receipts to excess profits duty. The contention of the com- 
pany was that the acquisition by the Admiralty was not a sale, that the payments 
made were not price of goods sold but compensation for interference with the . 
carrying on of business by it, and that accordingly the amounts could not be held 
to have been received in the course of trade or business, In rejecting this contention, 
Viscount Cave, L.C., observed : . 


. 


^ If the raw rum had been voluntarily sold to other traders, the price must clearly have come 
into the computation of the appellant’s profits, and the circumstance that the sale was compulsory 
and was to the Crown makes no difference in principle." : 


In Kirkness v. John Hudson & Co., Lid.", the facts were that railway wagons. 
belongirig’to the respondent company were taken over by the Transport Com- 
mission compulsorily in exercise of the powers conferred. by section 29 of the Trans- 








1. . (1877) 5 Gh, D. 866. ow oe 
ee ER boa) t QB. 507, 512, 515. 
. (1927) 12 Tax Gas. 927. - Mv 
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* port. Act, 1947, and compensation was paid therefor. The question was whether 
this amount was liable to. income-tax on the. footing of sale of the wagons by the 
company. The. contention on behalf of the Revenue was that compulsory ac- 
quisition being treated as sale under the English law, the taking over of. thé wagons 
and payment of compensation therefor must also be regarded as sale for purpose 
of income-tax. Lord Morton in agreeing with this contention observed : 


PRESTON the question whether it is a correct use, of the English language to describe as 
a ‘sale’ a transaction from which the element of mutual assent is missing is no doubt an interesting 
one. I think, however, that this question loses its importance for the purpose of the decision of this 
appeal when it is realized that for the last 100 years transactions by which the property of A has‘been 
transferred to Bon payment of compensation to the owner but without the consent of the owner, 
have been referred to many times, in Acts of Parliament, in opinions delivered in this House, in 
judgments of the Gourt of Appeal and the High Gourt of Justice, and in textbooks as a ‘ sale^— 
generally as a ‘compulsory sale’............ . : 


' * In these circumstances, whether this use of the word sale? was originally correct or incorrect, 
I find it impossible to say that the only construction which can fairly be given to the word ‘sold’ 
in section 171) (a) of the Income-tax Act, 1945, is to limit it to a transaction in which the element 
of mutual assent is present." ' : 2o A : 
But the majority of the House came to a different conclusion, and held that the 
element gf bargain was esséntial to constitute a sale, and to describe compulsory 
“= taking over of property as a sale was a misuse of that word. i 


In Nalukuya v. Director of Lands, Native Land Trust Board of Fiji, Intervener®, it 
was held by the Privy Council that compensation money payable on the compulsory 
acquisition of land was covered by the words ‘the purchase money received in 
respect of a sale or other disposition of native land’ in section 15 of the Native 
Land Trust Ordinance, c. 86 of 1945, Fiji. The decision, however, proceeded on 
the particular. terms of the statute, and does not affect the decision in Kirkness v. 
John Hudson & Co., Lid.*, that mutual assent is an element of a transaction of sale. 


It should be noted that the main ground on which the decision of Lord Morton 
rests is that compulsory acquisition of.property had been described in the legis- 
lative practice of Great Britain as compulsory sales. The Legislative practice of 
this country, however, has been different.: : The Land Acquisition Act, 1894, refers 
‘tothe compulsory taking over of immoveable property as acquisition. .In List IL 
-of:the Government of India Act, this topic is- described in Entry 9 as *.compul- 
sory acquisition of land’. In the Constitution, Eritry. 42 in.List IIT is “acquisition 
and requisition of property ".. The ratio on which the. opinion of Lord Morton 
is based has no place in the construction of Entry 48, and the law as laid down 
by. the majority is in consonance-with the view taken. by this Court that bargain 
is an essential element'in.a transaction of sale. Vide Poppatlal Shah v. The State 
of Madras*, and The State of Bombay v. The United Motors (India), .Lid,9.. It is un- 
necessary to discuss the other English cases:cited above at any length, as the pre- 
ent question did not directly arise for decision therein, and the. decision in Kirkness 
.v. John Hudson ©. Co., Ltd.3, must be held to conclude the matter. «°°, 


‘Another 'contetition presented from thé same point of view but more limited 
in its sweep is that'urged by the learned Solicitór-General, the Advocate-General 
of. Madras ‘and the other counsel appearing for the’Statés, that even in the view 
‘that an agréement between the parties was necessary to constitute a sale, that agree- 
"ment need not relate to the goods as.such, and that it woüld be sufficient if there 
is an agreement between the parties and in the carrying out of that agreement there 
is transfer of title in inovables belonging to ‘one’ person to another for consideration. 
It is argued ‘that Entry 48 only requires that there should be a sale, and that means. 
t TE 1 A Py Nas S Pu 
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‘transfer of title in the goods, and that to attract the operation of that Entry ^ 
it is not necessary that there should also be an agreement to sell those goods. To 
hold that there should be an agreement to sell the goods as such is, it is contended, 
to add to the Entry, words which are not there. 


We are unable to agree with this contention. If the words “sale of goods ” 
have to be interpreted in their legal sense, that sense can only be what it has in ‘ 
the law relating to sale of goods. The ratio of the rule of interpretation that words 
of legal import occurring in a statute should be construed in their legal sense is 
that those words have, in law, acquired a definite and precise sense, and that, ac- 
cordingly, the Legislature must be taken to have intended that they sheuld be under- 
stood in that sense. In interpreting an expression used in a legal sense, therefore, 
we have only to ascertain the precise connotation which it possesses in Jaw. It 
has been already stated that, both under the common law and the statute law re- 
lating to sale of goods in England and in India, to constitute a transaction of sale 
there should be an agreement, express or implied, relating to goods to be completed 
by passirig of title in those goods. It is of the essence of this concept that both the 
agreement and the sale should relate to the same subject-matter. Where the goods 
delivered under the contract are not the goods contracted for, the purchaser has 
got a right to reject them, or to accept them and claim damages for breach of 
warranty. Under the law, therefore, there cannot be an agreement relating to 
one kind of property and a sale as regards another. We are accordingty of opinion 
that on the true interpretation of the expression “ sale of goods ” there must be an=” 
agreement between the parties for the sale of the very goods in which evéhtually 
property passes. In a building contract, the agreement between the parties is 
that the contractor should construct a building according to the specification con- 
tained in the agreement, and in consideration therefor receive payment as provided 
therein, and as will presently be shown there is in such an agreement neither a 
contract to sell the materials used in the construction, nor does property pass therein 
asmovables. Itis therefore impossible to maintain that there is implicit in a building 
contract a sale of materials as understood in law. 


It was finally contended that the words of a Constitution conferring 
legislative power should be construed in such manner as to make it flexible and 
elastic so as to enable that power to be exercised in respect of matters which might 
be unknown at the time it was enacted but might come into existence with the march 
of time and progress in science, and that on this principle the expression ‘sale of 
goods? in Entry 48 should include'not only what was understood as sales at the 
time of the Government of India Act, 1935, but also whatever might be regarded 
as sale in the times to come. The decisions in Attorney-General v. Edison Telephone 
Company of Londont, Toronto Corporation v. Bell Telephone Company of Canada, The 
Regulation and Control of Radio Communication in Canda, In xe? and The King v. Brislan 
Ex Parte Williams* were quoted as precedents for adopting such a construction. 

' In Attorney-General v. Edison Telephone Company of London,* the question was whether 
the Edison Telephone Company, London, had infringed the exclusive privilege of 
transmitting telegrams granted to the Postmaster-General under an Áct of 1869 
by installation of telephones. The decision turned on the construction of the de- 
finition of the word ‘telegraph’ in the Acts of 1863 and 1869. It was contended 
for the Company that telephones were unknown at the time when those Acts were 
passed and therefore could not fall within the definition of ‘telegraph’. The 
Court'negatived this contention on the ground that the language of the definition 
was wide enough to include telephones. Toronto Corporation v. Bell Telephone Com- 

` pany of Canada?, is a decision on section 92 (10) (a) of the British North America 
Act, 1867, „under which thé Dominion Parliament had the exclusive competence to 
pass laws in respect of “ lines of steam or other ships, railways, canals, telegraphs, 
and other works and undertakings connecting the province with any ether or others 


of the provinces or extending beyond the limits of the province”. The question 
i L 
~ (1880) L.R. 6 Q.B.D. 244. 3 , L.R. (1932) A.C. 304. 


2. L.R. (1905) A.G. 52. (1935) 54 G.L.R. 262. 
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was whether a law incorporating a telephone company and conferring ori it powers 
to enter upon streets and highways vested in a municipal corporation was inira vires 
‘the powers of the Dominion Parliament under the above provision, and whether 
in consequence a provision in an Ontario Act requiring the consent of the muni- 
cipal authorities for the carrying out of those operations; was ultra vires. It was held 
by the-Privy Council that the, Parliament of Canada was competent to enact the 
impugned law under section 92 (10) (a) and that, therefore, it prevailed over the 
Provincial Act. This decision, however, would seem to have been reached on 
‘the words “‘ other works and undertakings " in the section. 


In The Regulation and Control of Radio Communication in ‘Canada, Yn re, the question 
was whether broadcasting’ was’ ‘covered by the expression “telegraph and 
"other works and undertakings" in section 92 (10) (a) of the Constitution Act, 
1867. "The.Privy Council answéred it in the affimative on the grounds firstly that 
broadcasting was an “undertaking connecting the province with other provinces 
and extending beyond the limits of the province ", and' secondly, that it fell w ithin 
the description of “ telegraph ". In The King v. Brislan Ex Parte Willlams?, the 
‘question was whether a law of the Commonwealth Parliament with respect to radio 
broadcasting was one with respect to “ Postal, telegraphic, telephonic and, other 
like services " under section 51 (5) of the Australian Commonwealth, Act, and it 
was answered in the affirmative. y. eu ES 

: ; 


The principle of these decisions is that when, after the enactment of a legis- 
latiüfte new facts and situations arise which could not have been in its contemplation, 
the statutory provisions could properly be applied to them if the words thereof are 
in a-broad sense capable of containing them. In that situation, “it is not as 
observed by Lord Wright in James- v. Commonwealth of Australia’, “ that the.meaning 
of the words change, but the changing circumstances illustrate and illuminate 
the full import of that meaning". The question then would be not what the 
framers understood by those words, but whether those. words are broad enough to 
include the new facts. Clearly, this principle has no, application to the present 
ase. Sales-tax was not a subject which came into vogue after the ‘Govern- 
ment of India Act, 1935. It. was known to the framers of that statute and, they 
made express provision for it under Entry 48. Then it becomes merely a question 
.of interpreting the words, and on the principle, already stated, that words having 
‘known legal import should be construed in the sense which they had at the time 
of the enactment, the expression ‘‘ sale of goods ” must be construed in the sense 
"which it has in the Sale of Goods Act. MES ra : 


A contention was also urged on behalf of the respondents that even assuming 
that the expression “‘ sale of goods " in Entry 48 could be construed as having the 
„wider sense sought to be given to'it by the appellant and that the provisions of the 
"Madras General Sales Tax Act imposing a tax on construction contracts could be 
sustained as within that entry in that sense, the impugned provisions would still be 
"bad under section, 107 of the Government of India Act, and the decision in D. Sarkar 
W& Bros. v: Commercial Tax Officer* was relied on in support of this contention. 


Section 107, so far as is material, runs as follows:. | 


; * 107. (1) If any provision of a Provincial law is repugnant to any provision of a Dominion 
"law which the Dominion Legislature is competent.to enact or to any provision of an existing 
Jaw with respect to one of the matters enumerated in the Goncurrent Legislative List, then, subject 
to the provisions of this section, „the Dominion law, whether passed before or aftér the Provincial 
‘law, or, as the case may be; the existing law, shall prevail and the Provincial law shall; to the extent 


-ofthe repugnancy, be void. i 


' ] 1 5 A 2 y 

' . (2) Where a Provincial law with respect to one of the matters enumerated ia the Goncur- 
‘rent Legislative List contains any provision repugnant to the provisions of an earlier Dominion 
‘aw or anexisng law with respect'to that matter, then, if the Provincial law, having beexi 
reserved for the consideration of the GovernorGeneral has received the assent of the Governor- 
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«General, the ‘Provincial law shall ‘in that Province prevail; but nevertheless the‘ Dominión Legis- 
«lature may at any time enact ‘further legislation, with.respect to the same matter.”’,,- wots o 
‘Now, ‘the’ argument is that the definition of “sale” given in the Madras General 
“Sales Tax Act is in conflict with that given in thé Sale of'Goods Act, 1930, that the 
-sale'of'goods is a matter falling within Entry 10 of the Concurrent List,and that, in 
consequence, ‘as thé Madras General: Sales Tax - (Amendment) Act, 1947: (Madras 
` Act XXV of 1947) under which the impugned provisions: had been enacted, had not 
- beeri reserved for the assent of the’ Governor-General “as provided in section 107 
- (2), its provisions are bad to:the extent that they are repugriant to the definition of 
"sale" in the Sale of Goods Act, 1930. The short answer to this Fonten gon is that the 
; Madras General Sales Tax Acti is a law relatiríg not to sale of goods but to tax on 
“sale of goods, and that it is not one of the matters enumerated in the Concurrent List 
‘or over which the Dominion Legislature is 'competent to ehact a law, but is amatter 
‘within’ the exclusive competence of the Province under Entry 48 in List II. The 
, only question that can arise with reference to such a law i$ whether it is within the 
purview of that Entry. If it às, no question of repugnancy under section 107 can 
"arise. . The decision in JD. Sarkar &? Bros. v. Commercial ax , Officer? on this 
"point cannot bé accepted as sound. 


It now remains to deal with the contention pressed , on us by the States that even 
“if the supply of materials under a building contract cannot be regarded as a sale 
under the Sale of Goods Act, that contraft is nevertheless a composite agreement 
- under Which the contractor undertakes to supply materials, . contribute l@bour and 
-produce the construction, and that'it is open to the State in execution of its, tefftáws. 
. to split up that agreement into its constituent parts, single oubthat which relates, to 
- the supply of materials and to impose a tax thereon treating it as a sale. Itissaid that 
' this is a power ancillary to the exercise of the substantive power to tax sales, and. 
reliance is placed on the observations.in The United. Provinces.v..Atiqa Begum?, and. 
: Navinchandra : Mafatlal v:: The: Commissioner of Income-tax, Bombay City?. The 
‘respondents :contend. that even if the agreement between the parties: could be 
split up in the manner: suggested ‘for the appellant, the resultant will not.be a sale 
-in the’sense of the - Sale, of Goods : Act, „as there is in. a works-contract neither an 
‘agreement. to: sell materials. as such, nor does property in.them pass. as movables. 


The nature and-incidents of works contracts have been the subject of considera- 
` tion in numerous decisions of the English Courts, and there is a detailed consideration 
‘of the'points:now urider discussion, in so far as building. contracts 'are concerned, in 

“Hudson on “Building Contracts, 7th Edition, pages 386-389 and as regards chattels, 
in Benjamin on Sale, 8th edition, pages 156-168 and 352-355. It is, therefore, suffi- 
cient to refer to the more important of the cases cited before us. In Tripp v. Armitage‘, 
one Bennett, a builder, had entered into an agreement with certain trustees to builda 
hotel, The agreement, provided inter alia that the articles which were to be used' for 
the. structure had to be approved by the trustees. Subsequently, Bennett became bank- 
rupt, and the dispute was betweén his assignees in bankruptcy, and the trustees as 
regards title to certain wodden sash-frames which had been approved on behalf 
of the trüstees but had not yet been fitted in the building. ' The trustees claimed them. 
‘on the ground that property therein had passed to them when'once they had approv- 
ed the same. In negativing tliis cohtention, Lord Abinger, C.B.; observed : 

ues z... -this is hota contract for the sale: and purchase of goods:as moveable chattels; it is 


a contract to 'make up materials, and to fix' them ; and: until they are fixed, by the nature! ‘of: the 
contract, the Pm RE pass? e m s Do piv ut v oun 


i 
D QN n 


Parke, B.,.observed . , |. RAE SREY 


f s UoraTs but in this case, there is no contract at all with respect to hat particular. chattels— 
it is merely parcel of a larger contract. The contract is, that the bankrupt shall build a house; that 
he shall'make$ amongst other things, window-frames for the house, and fix them in the house, subject 
'to the approbation of a surveyor ;,and it was never intended by this contract, that the articles so 
to be fixed should become ia ponpye of the iia ris. until they were fixed to ut; freehold: ae 
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In Clark v. Bulmer!, the plaintiff entered into a contract with the defendant “to 
build an-engine of:100 horse-power for the sum of £2,500, to be completed and fixed 
by the middle or end of December." . Different parts of the engine were constructed 
at the plaintiff's manufactory and sent in parts to:the defendant's colliery where they 
were fixed piecemeal and were made into an engine. "The suit was for the recovery 
of a sum ‘of £3,000 as price for “a main engine and other goods sold and delivered". 
The contention of the defendant was that there was no contract o? sale, and that the 
action should have been one for work and labour and materials used in the course of 
that work and not for price of goods sold and delivered. In upholding this conten- 


tion, . Parke, B:, observed : 
ít $ T ^ n’a 


\ 


: ‘The engine, was not contracted for to be delivered, or delivered, as an engine, in its complete 
state, and afterwards affixed to the freehold ; there was no sale of it, as an entire chattel, and deli- 
very in that character ; and therefore it could not be treated as an engine sold and delivered. Nor 
could the different parts of it which were used in the construction, and from time to time fixed to the 
freehold, and therefore became part ofit, be deemed’ goods sold and delivered, for there was no 
contract for the sale of them as moveable goods ; the contract 'was in effect that the plaintiff was 
to select materials, ‘make them into parts of an engine, carry them to a particular place, and put them 
together, and fix part to the soil, and so convert them-into a fixed engine on zhe land itself, so as to 
pump, the water out of a mine”’. , : or jt LE 
e 


In Seath v. Moore, the facts were similar to those in Tripp v. Armitage®. A firm 
of Engineers, A. Campbell & Sonj had entered into five agreements with the appel- 
lants, T4B.*Seath & Co., who were ship-builders to supply engines, boilers and 
machinery required for vessels to be built by them. “Before the completion of the 
contracts, A. Campbell & Son became bankrupt, and the dispute was as regards the 
title to machinery and other articles which-were in the possession of the insolvents 
at the time of their bankruptcy but which had been made for the purpose of being 
fitted into the ships of the appellants. It was held by the House of Lords approving 
Tripp v. Armitage? that there had been nosale of the machinery and parts as such, and 
that therefore. they vested in the assignee.  For.the.appellant, reliance.is placed on 
the following observations of Lord Watson at page 380: . . Ss ‘ 

* The English decisions to which I have referred appear to me to establish the principle’ that, 
where it appears to bethe intention, or in other words, the agreement, of the parties to a contract 
for building a ship, ghat at a particularstage of its construction, thé vessel, so- far as then finished, 
shall be appropriated to the contract of sale, the property of ‘the vessel as soon as ithas reached 


that stage of completion will pass to the purchaser, and.subsequent additions made to the chatte? 
thus vésted in the purchaser will, accessione, become his property." 7 i 


, 


It is to be noted that even in this passage the title-to the parts is held to pass not 
"under any contract but.on the principle,of accretion. ‘The respondents rely on 
the following observations at page 381 as furnishing the true ground of the decision s 


. “There is another principle which appears to me to be deducible from these authorities and to be 
in itself sound, and that is, that materials provided by the builder'and portions of the fabric, whether 
wholly or partially finished, although intended to be. used in the execution of the contract, cannot 
"be.regarded as appropriated to the contract, or as ‘sold’, unless they have been affixed to or in 
a reasonable sense made part'of the corpus. That appears to me: to havebeen matter of diréct 
decision by the Gourt of Exchequer Ghamber in Wood'v: Bell*. In Woods v. Russell®, ‘the property 
of a rudder and some: cordage which the builder had bought for. the ship was held to have passed in. 
“property to the: purchaser. as'an. accessory of the vessel; but that decision was questioned by Lord 
“Ghiéf Justice Jervis, delivering the judgment of the Court in Wood v.. Bell*, who stated the real ques- 
tion to be“ what is the'ship, not what is meant for the ship,’, and that only the things:can pass with 
the ship ‘.which have been fitted to the ship and haye once formed part ofher, although afterwards. 
‘removed for convenience ’. | I assent to that rule, which appears to me" to be ir accordance with the 


decision of the-Gourt of Exchequer in Trifp:v. Armitage??? «0 : 
In Reid v. Macbeth & Gray?, the facts were that a firm of ship-builders who had 
agreed to build'a ship, became bankrupt.. At the date ofthe bankruptcy, there.was 

‘lying at railway stations a,quantity of iron and steel plates which were iriterided to be 
fixed in the ship. , The dispute was between the assignee in bankruptcy and the ship- 
'Owners as to the title to these articles: It was held by the House of Lords following 
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Seath v. Moore1, and in particular the observations of Lord Watson at page 381 that 
the contract was one for the purchase of a complete ship, and that under that 
contract no title to the articles in question passed to the shipowners. The following 
observations of Lord Davey are particularly appropriate to the present question : 


. “There is only one contract—a contract for the purchase of the ship. There is no contract for 
the sale or purchase of these materials separatim; and unless you can find a contract for the sale 
of these chattels within the meaning of the Sale of Goods Act, it appears to me that the sections of 
that Act have no application whatever to the case.” - BA ETIN. 


If in a works contract there is no sale of materials as defined in the Sale of Goods Act, 
and if an action is not maintainable for the value of those materials af for price of 
goods sold and delivered, as held in the above authorities, then even a disintegration 
‘of the building contract cannot yield any sale such as can be taxed under Entry 48. 


The decision in Love v. Norman Wright (Builders) Lid.*, cited by the appellant 
does not really militate against this conclusion. There, the defendants to the action 
had agreed with the Secretary of State to supply black-out curtains and curtain rails, 
and fix them in a number of police stations. In their turn, the defendants had 
entered into a contract with the plaintiffs that they should prepare those curtains 
and rails and erect them. The question was whether the sub-contract was one for 
‘gale of goods or for work and services. In deciding that it was the former, Goddard, 
L.J. observed :— i i ME. 


e 
- “If one orders another to make and fix curtains at his house the contract is one of Salggsbough 
work and labour are involved.in the making and fixing, nor does it matter that ultimately the pro- 
„perty was to pass to the War Office under the head contract. As between the plaintiff and the defen- 
‘dants the former passed the property in the goods to the defendants who passed it om to the War 
Office.” n ] 


.It will be seen that in this case there was no question of an agreement to supply 
.materials as parcel of a contract’to deliver a chattel; the.goods to be supplied were 
the curtains and rails which were the subject-matter of the contractitself. Nor 
was there any question of title to the goods passing as an accretion under the general 
' aw, because the buildings where they had to be errected belonged not to the defen- 
dants but to the Government, and therefore as between the parties to the contract 
title could pass only under their contract. j ; 


The contention that a building contract contains within it all the elements 
constituting a sale of the materials was sought to be established by reference to 
"the form of the action, when the claim is.in quantum meruit. Itwas argued that if a 
contractor is prevented by the other party to the contract from completing the cons- 
‘truction he has, as observed by Lord Blackburn in Appleby v. Myres?, a claim against 
that party, thatthe form of action in such a case is for work done.and materials 
supplied as appears from Bullen & Leake's Precedents of Pleadings, roth Edition, at 
- pages 285-286, and that that showed that the concept of sale of goods was latent in a 
building contract. The answer to this contention is that a claim for quantum meruit is 
a claim for damages for breach of contract, and that the value of the materials is a 
‘factor relevant only as furnishing a basis for assessing the amount of compensation. 
That is to say, the claim is not for price of goods sold and delivered but for dama- 
ges. ‘That is also thé position under section 65 of the Indian Contract Act. 


Another difficulty in the way of accepting the contention of the appellant as to 
splitting up a building contract is that the property in materials used therein does 
not pass to the other party to the contract as movable property. It would so pass if 
‘that was the agreement between the parties. But if there was no such agreement 
‘and the contract was only to construct a building, then the materials used therein 
would become the property of the other party to the contract only on the theory 
of accretion. The position is thus stated by Blackburn, J., at pages 659-660 in 
` Appleby V. Myres?. : : eae l 
f m * i826) LR.'11 App. Cas. 350. us '3- (1867) LR. 2 C.P. 651. 

‘a, LR. (1944) 1 K.B. 484, 487. TOS KE DS : 
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“It is quite true that materials worked by one into the property of another become part of that 
property. This is equally true, whether it be fixed or movable property. Bricks built into a wall 
become part of the house; thread stitched into a coat which is under repair, cr planks and nails and 
pitch worked into a ship under repair, become part of the coat or the ship.” 


When the work to be executed is, as in the ‘present case, a house, the construction 


imbedded on the land becomes an accretion to it onthe principle quicquid planiatur X. 


solo, solo cedit, and it vests in the other party not as a result of the contract but as the 
owner of the land. "Vide Hudson on Building Contracts, 7th Edition, page 386. 

It is argued that the maxim, what is annexed to the soil goes with the soil, has not 
been accepted as a correct statement of the law of this country, and reliance is placed 
on the following observations in the Full Bench decision of the Calcutta High Court 
in Thakoor Chunder Poramanick v. Ramdhone Bhuttacharjee?. 


** We think it should be laid down asa general rule that, if he who makes the improvement i is 
not a mere trespasser, but is in possession under any bona fide title or claim of title, he is entitled either 
to remove the materials, restoring the land to the state in which it was before the improvement was 
made,or to obtain compensation for the value of the building if it is allowed te remain for the benefit 
of the owner of the soil,—the option of taking the building, or allowing the removal of the material, 
remaining with the owner of the land in those cases in which ,the building is not taken down by the 
builder during the continuance of any estate he may possess.” 


The statement of the law was quoted with approval by the Privy Council in Beni 
Ram v. Kundan Lall?, and in Narayan Das Khettry v. Jatindranath?. But these decisions 
are concerned with. rights of persons who, not being trespassers, bona fide put up cons- 
tructionseon lands belonging to others,and asto such persons the authorities lay 
doveméhat the maxim recognised in English Law, quicquid plantatur solo, solo cedit has no 
application, and that they have the right to remove the superstrüctures, and that the 
owner of the land should pay compensation ifhe elects to retain them. Thatexcep- 
tion does not apply to buildings which are constructed in execution of'a works con- 
tract, and the law with reference to them is that the title to the same passes to the 
owner of the land as an accretion thereto. „Accordingly, there can be no question 
of title to the materials passing as movables in favour of the other party.to the con- 


tract. It may be, as was suggested by Mr. Sastri for the respondents, that when the | 


thing to be produced under the contract is movable property, then any material in- 
corporated into it might pass as a movable,and in such a case the conclusion that no 
taxable sale willeresult from the disintegration of the conract can be rested only on 
the ground that there was rio agreement to sell the materials as such. But we are 
«concerned here with a building contract, and in the case of such a contract the theory 
that it can be broken up into its component parts and as regards one of them it can be 
said that there is a sale must fail both on the grounds that there is no agreement to sell 
materials as such, and that property in them does not pass as movables. 


To sum up, the, expression “sale of goods” in Entry 48 is a nomen juris, its essential 
ingredients being an agreement to sell movables for a price and property passing 
therein pursuant to that agreement. In a buiding contract which is, as in the 
present case, one, entire and indivisible—and thatis its norm, there is no sale of 
goods, and itis not within the compétence of the Provincial Legislature ‘under 
Entry 48 to impose a tax on the supply of the materials used in such à contract 
treating it as a sale. 


This conclusion entails that none of the Legislatures constituted under the 
Government of India Act, 1935 was competent in the exercise of the power conferred. 
by section 100 to make laws with respect to the matters enumerated in the Lists, to 
impose a tax on construction contracts and that before such a law could be enacted 
it would have been necessary to have had recourse to the residual powers of the Gover- 
nor-General under section 104 of the Act. And it must be conceded that a construc- 


tion which leads to such a result must, if that is possible, be avoided. Vide Manikka- / 


sundara v. R. S. Nayudu*. Itis also a fact that acting on the view that Entry 48 autho- 
rises it, the States have enacted laws imposing a tax on the supply of materials in 
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works contracts, and have been realising it, and their validity has been affirmed | by 
several High Courts. All these laws were in the statue book when. the Constitu- 
tion came into force, and it is to be regretted that there is nothing in it.which offers 
a solution to the present question. We have, no doubt, Article 248 and Entry 97 
in List 1 conferring residual power of legislation on Parliament, but clearly it could 
not have been intended that the Centre should have the power to tax with respect to 
works constructed in the States. In view of the fact that the State Legislatures had 
‘given to the expression “‘sale of goods” in Entry 48 a wider meaning than what it has 
in the Sale of Goods Act, that States with soverign powers have in recent times been 
‘enacting laws imposing tax on the use of materials in the construction,of buildings, 
and that such a power should more properly be lodged with the States rather than the 
Centre, the Constitution might have given an inclusive definition of “sale” in Entry 
54 so as to cover the extended sense. But our duty is to interpret the law as we 
find it, and having anxiously considered the question, we are of opinion that there is 
no sale as such of materials used in a building contract, and that the Provincial 
^ Legislatures had no competence to impose a tax thereon under Entry 48. 


` To avoid misconception, it must be stated that the above conclusion has re- 
ference to works contracts, which are entire and indivisible, as the contracts of 
the respondents have been held by the learned Judges of the Court below to be. 
"The several forms which such kinds of contracts can assume are set out in Hudson 
-on Building Contracts at page 165. It is possible that the parties miglft enter into 
.distinct and separate contracts, one for the transfer of materials for money congjgera- 
tion, and the other for payment of remuneration for servićes and for work done. 
In such a case, there are really two agreements, though there is a single instrument 
embodying them, and the power of the State to separate the agreement to sell, from 
the agreement tó do work and render service and to impose a tax thereon cannot be 
„questioned, and will stand untouched by the present judgment. 


: In the result, the appeal fails; and is dismissed with costs. 
P a M Appeal dismissed. 
SUPREME COURT OF INDIA. 
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PRESENT :—S. R. Das, Chief Justice, T. L. VENKATARAMA Aryar, S. K. Das, 
P. B. GAJENDRAGADKAR AND VIVIAN Bose, JJ. 


Raigarh Jute Mills, Ltd. .. Appellani® 
z : 
"Eastern Railway and another .. Respondents. 


Railways Act (IX of 1890), sections 28 and 41 (1)—-Scope—Complaint of undue preference or unreasonable 
rates—When sustainable, 


Whoever complains against the railway administration that the provisions of section 28 of the 
Railways Act have been contravened must establish that there.has been preference between himself 
and his goods on the one hand and his competitor and his goods on the other ; and where it appears 
to the tribunal that such preference is “undue” preference, the complainant would be entitled to 
adequate relief under section 41 (1) (a) of the Act. The initial burden to prove preference is on the 
complainant, but when the said burden is discharged by the proof of unequal rates as between the 
complainant and his competitor, it is for the railway administration to prove that the preference 
is not “undue”. The tribunal may also be entitled to consider whether the lower charge levied by 
the administration in respect of tbe competing class of goods was necessary in the interest of the 
public. 


When a complaint is made against the railway administration under section 41 (1) (P) or (c), 
the onus to prove the alleged unreasonableness of the freight rests on the complainant and if the 
complainant tnakes'no effort to discharge this onus his plea that the rates are unreasonable must 
inevitably fail. : 


. 
In dealing with the question about the reasonableness of the railway freight would naturally be 
relevant to consider mainly the working costs of the railway administration and other material cir- 


cumstances. The costs incurred by the complainant which are partly due to his geographical 
r— : 
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position can have no relevance whatever .in determining the reasonableness : -or otherwise of the: 
railway freight charged by the railway administration. 


Appeal by Special Leave from the Judgment and Order, dated the ryth xia 
1959, of the Railway Rates "Tribunal. at Madras in Complaint: Case No. 5 of 1952./ 


S. C. ‘Isaacs, Senior Advocate, R. C. Prasad, Advocate, with him, for Appellant. ` 


H. N. Sanyal, Additional Solicitor-General of India (H. J. aid and 
R. H. Dhebar, Advocates, with him), for Réspondents. 


V The Judgment of the Court was delivered by 


Gajendragadkar, J—Thisis an appeal by special leave against the order passed: 
by the Railway Rates Tribunal hereinafter called the tribunal, at Madras dismissing 
the appellant’s complaint under section 41 of the Indian Railways Act (IX of 1890), 
to be described hereinafter as the Act. The appellant, Raigarh Jute Mills Ltd., is a 
limited company owning jute mills which are situated in Raigarh in Madhya Pradesh, 
For the production of jute goods, the appellant has to bring raw material, viz., jute ' 
from many railway booking stations outside the State of Madhya Pradesh and there 
is no other means of transport except by rail both for bringing jute to the mills and 
for carrying the finished products to ports for export to foreign countries. In its’ 
complaint, the appellant has alleged that the railway administration had contra; 
vened the provisions of section 28 of the Act and also that the charges levied by thé 
railway administration for the freight of the appellant’s goods were unreasonable and 
excemwe. According to the appellant, the Assam Railway (now North-Eastern 
Railway) offered special rates for jute from certain stations in its zone to Kanpur 
and the basis of these rates was cheaper than that of the rates charged between Rai- 
garh and some other stations on the East Indian Railway and the Bengal Nagpur 
Railway (now the Eastern Railway). Both the Eastern Railway and the North- 
Eastern Railway are State Railways and as such it was not open to either of them to 
mete out differential treatment. The appellant further’ contended that the other 
jute mills in West Bengal and Madras had facilities for direct shipment of their goods 
without carriage by rail to the ports, whereas, in the case of the appellant, the railways, 
charged freight up and down in respect of the entire traffic of the appellant ; in- 
evitably the prices of the products of the appellant cannot be brought down to 
the competitive level for the purposes of export out of, or sale in, India. ^ The appel- 
lant annexed to its complaint tables of goods rates of the two railways and urged 
that the unusual increase in the rates charged to the appellant was telling very hea- 
vily on the appellant as compared to other mills. According to the appellant, the 
freight rates should be on: the basis prevailing. in the year 1949 as the market had 
gone down to the level existing in that year. The appellant’s complaint therefore 
prayed that, since the prevailing rates were unreasonable and excessive, the tribunal 
should issue directions for the introduction of fair and reasonable rates. 


When the complaint was first filed, both the East Indian Railway with its head- 
quarters at Calcutta and the Bengal-Nagpur Railway with-its headquarters at 
Kidderpore were impleaded as respondents. Subsequently, the railways were re- 
organized and the complaint was then suitably amended with the result that the 
Eastern. Railway with its headquarters at Calcutta was substituted for both the 
original respondents. Later on, the Union ka Inns was impleaded as Wiespondent 

2 to the complaint. - ` : 


Both the respondents denied the allegations made in the complaint. It was 
alleged on their behalf that the existing tariff rates for the movement of jute were 
reasonable and not excessive. It was also alleged by the respondents thgt, beyond: 
drawing attention to special rates which applied to traffic from certain stations on the 
Assam Railway section of the North-Eastern Railway to Kanpur, the applicant had 
not submitted concrete evidence, facts or figures to make out even a prima facie case 
that the prevailing tariff rates for jute were®unreasonable. ‘The respondents’.case 
"was that the fact that the applicant's mill was situated far away from the port and as 
such had to incur additional cost had no relevancy or bearing on the case made out 
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in the complaint and the same cannot be treated as a ground for consideration of any. ' 
special rates. The Union of India has specifically raised the additional plea that“ 
even after reorganization the two railways in question were separate entities and 
were working in the different regions having more or less divergent local conditions, 
and so they did not constitute one railway administration within the meaning of 
the Act and section 28 was therefore inapplicable. 


' "On these contentions four principal issues were framed by the tribunal. All the 
three members of the tribunal found that the freight rates for the transport of jute: 
to Kanpur from certain stations in the Katihar section of the North-Eastern Railway 
were lower than those for its transport to Raigarh. In fact this position was conceded 
before the tribunal. On the question as to whether the disparity in the said rates 
amounted to “undue” preference under section 28 of the Act, the members of the 
tribunal took different views. The President Mr. Lokur and Mr. Roy, member, were 
of the opinion that the two railways, constituted one railway administration. "They 
thought that it was just and equitable to hold that, although a railway administration 
may mean a manager, yet in this case it also meant the Government. They were 
however, not satisfied that the disparity in the rates justified the appellant's complaint 
about “undue” preference. That is why they rejected the appellant’s grievance that 
the railway administration had contravened the provisions of section 28 of the Act. 
Mr: Subbarao, the third member of the tribunal, was inclined to take the view that, 
though the final control of both the railways may be with the Goverftment or its 
representative, viz., the Railway Board, the actual management of the different. 
zones was with the respective managers, 'and so the two railways in question cannot 

` be said to constitute one railway administration. Proceeding to deal with the 
appellant's complaint on this basis, Mr. Subbarao rejected its argument of“ undue ” 
preference on the ground that section 28 was inapplicable in the present case. In 
the result, the issue about “ undue” preference was held against the appellant by 
all the members of the tribunal. In regard to the appellant's case that the increase 
in the freight for the transport of jute to Raigarh was unreasonable and excessive, 
the President Mr: Lokur and Mr. Subbarao found that the plea had not been proved 
by any 'evidence. On the other hand, Mr. Roy made a finding in favour of the 
appellant and held that the rates in question were shown to be unreasonable and 
excessive. Since the majority decision, however, was against the appellant on this 
point, the appellant's complaint was dismissed. Itis against this order of the tribunal 
dismissing its complaint that*the appellant has come to this Court in appeal by 
special' leave. 


Before dealing with the merits of the contato raised by the appellant, it 
would be convenient to refer briefly to the provisions of the Act in regard to the 
constitution of the tribunal as they were in operation at the material time. Sec- 
tion 26 bars jurisdiction of ordinary Courts in regard to acts or omissions of the. 
railway administration specified in the section. Section 34 deals with the consti- 
tution of the Railway Rates Tribunal. According to this section, the tribunal 
consists of a President and two other members appointed by the Central Govern- 
ment. The tribunal had to decide the complaint filed before it with the aid of 
a panel of assessors as prescribed under section 35 of the Act. Section 46 lays down 
that the decision of the tribunal shall be by the majority of the members sitting 
and shall be final. It is obvious that this provision about the finality of the tri- 
bunal’s decision cannot affect this Court's jurisdiction under Article 136 of the 
Constitution. 


Let us now set out the material provisions of the Act on which the appellant’s 
complaint js founded. 


Section 28 provides : 
. 

“A railway administration shall not make*or give any undue or unreasonable preference 
or advantage to, or in favour of, any particulag person or railway administration, or any particular 
descriftion of traffic, in any respect whatsoever, or subject any particular person or railway 
administration or any particular desription of traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever." 
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A breach of the provisions of section 28 by the railway administration may 
give rise to a complaint under section 41(1) (a). This section provides for com- 


plaints against a railway administration on five different grounds enumerated in. 


clauses (a) to (e) and it requires that the tribunal to which 'such complaints may be- 
made shall hear and decide them in accordance with the provisions of Chapter V.- 
In the present case, we are: concerned with clauses (a), (b) and (c) of section 41, 
sub-section (1). Clause (a) covers cases of alleged contravention of the provisions 

of section 28; clause (b) deals with cases where it is allegéd that the administration 
is charging station to station rates or wagon-load rates which are unreasonable ; 

and clause (¢) deals with cases where the railway administration is levying charges: 
which are unreasonable. Then section 41, sub-section (2) (7) lays down that, as: 
soon as it is shown that the railway administration charges one trader or class of 
traders or-the traders of any local area lower rates for the same or similar goods than: 
it charges to other traders or class of traders or to the- traders in another local area, 
the burden of proving that such lower charge does not amount to “ undue” pre- 

ference shall lie on the railway administration ; and section 41 (2) (i) lays down 
that, in deciding the question of “ undue " preference, the tribunal may, in:addition 
to any other considerations affecting the case, take into consideration whether such. 
lower charte is necessary in the interest of thé public. ‘The decision of the question 
raised by the appellant before us will depend upon the scópe.and the effect ofthe 

provisions contained in sections 28 and 41 of the Act. ` 


ction 28 is obviously based on.the principle that the power derived from 

the monopoly of railway carriage must'be used in a fair and just manner in respect 

of all persons and all descriptions of traffic passing over the railway area. In other 

words, equal charges should normally be levied against persons or goods of the same 

or similar kinds passing over-the same or similar area of the railway lines and under 

the same or similar circumstances ; but this rule does not mean that, if the railway 

alministration charges unequal rates in réspect of the same or similar class of goods 

travelling over the same or similar areas, the inequality of rates necessarily attracts 

the provisions of section 28. AH cases of unequal rates cannot necessarily be treated 

as cases of preference because the very concept of preference postulates competition 
between the person or traffic receiving preference and the: person or traffic suffering 


‘prejudice in consequence. It is only as between competitors. in the same trade 


that a complaint of preference can. be made by one-in reference to the other. If 
there is no such competition then no complaint of preference can: be made even 
though the charges levied.ágainst similar -goods may not be equal. Tt may be 
possible to assume that there is: competition’ between similar commodities put on: 
the market in the same area of domestic consumption ; but no such competition. 
can be assumed between traffic of goods for export and traffic cf similar goods for 
home consumption. It is only when goods or persons can be said to be fari passu 
that a question of preference arises and so it is: where the competition between two. 
persons or- classes of goods is either admitted or proved that the question of the ap-- 
plication of section 28 would ever arise. Then again, even as between ‘competing 
goods or persons, it would not be enough to prove mere preference to attract the 
provisions of section 28, for theoretically every case of preference may not necessarily 
be a case of * undue " preference. It is only when the tribunal is satisfied that 
the railway administration has shown “ undue ” preference in favour of a particular 
class of goods that a complaint can be successfully entertained under section 41 (1) 
(a).- The position under section 28 thus appears to be clear. Whoever complains: 
against the railway administration that the provisions of section 28 have been con- 
travened must establish that there ‘has been preference between himself and his: 
goods on the one hand and his competitor and his goods on the other ;, and where 
it appears to the tribunal that such preference is “ undue " preference, the com- 
plainant would be entitled to adequate rélief under section 41(1) (a) of the Act. 
à A a 


It is true'that, while enquiring into tle complaint.made under section 41, as. 
soon as the complainant.shows inequality of rates and proves that the competing 
goods are charged less-than his own, the onus shifts on to the rzilway administra- 
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tion to prove that such lower charge does not amount to “undue” preference. . 


The initial burden to prove preference is on the complainant ; but when the said 
burden is discharged by the proof of unequal rates as between the complainant 


and his competitor, it is for the railway administration to prove that the prefer-: 


ence is not “undue”. In the absence of satisfactory evidence adduced by the 
railway administration in justification of unequal rates, the tribunal may hold 
that the unequal rates complained against by the complainant amounts to “ undue ” 
preference. If, on the other hand, the railway administration leads evidence to 
show justification for the inequality of the rates, then notwithstanding the existence 
of unequal rates, the tribunal need not necessarily find that the administration 
has contravened the provisions of section 28, because it is only whefe ** undue ? 
preference is shown by the administration that it can be said to have contravened 
the said section. In considering the question as to whether the alleged preference 
amounts to “ undue” preference or not, the tribunal may also be entitled to con- 
sider whether the lower charge levied by the administration in respect of the com- 
peting class of goods was necessary in the interest of the public. That is the result 
of the provisions of section 41, sub-section (2) (i) and (ii). ` 


In this connection we may refer to some of the English decisions to which our 
attention was invited. In Lever Brothers, Limited v. Midland Railway Company!, it 
was held that the railway was not called upon to justify the disparity of rates on 
which the complaint by Lever Brothers, Limited was based because *the appli- 
cants had failed to establish that Messrs. J. W. & Sons, Limited, in respect of. whom 
the lower rate was charged, were the competitors of the applicant. Referring to 
the fact that the rates charged to the two respective companies were different, 
Vaughan Williams, L.J., observed that he did not think that the difference in rates 
itself constituted any undue preference by the Midland Railway Company of Watsons 
as competitors of Levers. One of the reasons why the complaint made by Lever. 
Brothers failed was that it was not shown that Messrs. J. W. & Sons, Limited, 
were competitors of Lever Brothers, Limited and that eliminated the application 
of section 27 (1) of the Railway and Canal Traffic Act of 1888. Similarly in Lancashire 
Patent Fuel Company, Limited v. London and North Western Railway Company®, it was held: 
that no competition existed between coal carried for shipment and that carried for' 
the trader and so the application made on the ground of undue preference was 
incompetent. It was proved in this case that the applicant's slack was carried by 
the railway companies at a higher rate than that for slack carried for shipment ; 
but the complaint based on this unequal charges was rejected on the ground that :. 

“it cannot be said that the slack carried by the railway companies for the 
applicants ever comes into competition with the slack which is carried 
by the railway companies for ordinary shipment." On the other hand, 
in The Nitshill and Lesmahagow Coal Company v. The Caledonian Railway Company®, 
it was held that the railway administration had shown undue preference 
because it was proved that the goods unequally charged were commercially 
and substantially of the same description and there was competition between 
them. Whether or not the goods were commercially and substantially of the 
same description was the point in issue between the parties; but the com- 
plainant’s case was accepted and it was found that, on the whole, the two articles 
were substantially of the same description “ and cannot but be regarded as com- 
petitive and that there ought not to be any difference in the rates at which they are 
carried ". This decision shows that if unequal rates are charged for the carriage 
of similar or same goods travelling over similar or same areas, then the inference 
as to “‘ undue ” preference can be drawn unless the preference alleged is otherwise 
shown to be justified by valid reasons. In The Denby Main Colliery Company, 
Limited v. The Manchester, Sheffield and Lincolnshire Railway Company*, the Earl of 
Selborne, in his speech observed that he did not think it possible to hold (looking at 
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' the context in which the material words stand) that “ the’ mere fact of inequality 


in the rate of charge when: unequal distances. are. traversed cam constitute a. 
preference inconsistent with them.” ' It may be pointed.out incidentally that the 
provisions of section.2 of the. Railway and. Canal Traffic Act, 1854 (17 and 18 
Vict. C. 31) are substantially similar to. the provisions of section. 28.in.our Act. 
Thus it is clear on these authorities that a complaint. made under section 41 (1) 
(a) can succeed only if it is shown that preference has been shown by the railway 
administration to the complainant’s competitor and the administration has failed 
to adduce evidence in justification of the said preference. It will now be necessary 
to consider the merits of the appellants case in the light of this legal position. 


"The application made by the petitionér does not in terms allege any “ undue ” 
preference at all. Mr. Isaacs, for the appellant, conceded that the application 
had not been happily worded ; but his comment was that the pleadings of both 
the parties are far from satisfactory. ' That no doubt is true ; but if the appellant 
wanted to make out, a case against the railway administration under section Ar(r) 
(a), it was necéssary that he should have set up a specific case of “ ündue ” pre- 
ference. The application does allege that the mills at Kanpur are able to carry 
raw jute at à lower rate but there is no allegation | that between the goods of the. 
Kanpur mills and the goods of the applicant there is ay competition in the market. 
On the other hand, the application refers to the’ advantage énjoyed by the jute 
mills in W&t Bengal and Madras óver'the applicarit. .Reading the complaint filed 
by thgapplicant as a whole; it would. appear that the complaint by necessary im- 
plication refers to the competition between the goods of West Bengal and Madras 
mills on the one hand and the appellant's goods on the other. The appellant no 
doubt also’ avers that thé rate charged for the transport of the goods’are unreasonable, 
and excessive but that is another part of the complaint which we will consider 
separately. It would, therefore, be difficult to accept Mr, Isaacs’ argument that the 
appellant’s complaint should be read as "including an allegation about competition 
between the appellant and the Kanpur mills. Ifno such allegation has been made 
by the appellant in his ‘complaint, it would not be fair to criticise the respondent 
for not denying the existence of any such competition. 


But apart aii this technical difficulty, the Sia cannot even refer to 
any evidence on which it would be possible to base a conclusion as to the competi- 
tion between the goods produced by the: Kanpur mills and the appellant’s goods. 
Mr. Isaacs has taken us through the evidencé,of Amritlal Bannerjee, Mustafi and 
Paul but we have not been able to see any,statement made by any of these witnesses 
which would show that there was a competition between the two sets of goods. On 
the other hand, such meagre evidence as.is available on the record would seem to 
suggest that the goods produced by the Kanpur mills are sent to local markets for 
domestic consumption and do not enter-in the field of competition with the ap- 


-pellant’s goods at all. That présumably is the reason why the appellant could not 


allege any competition between its goods and the goods of the Kanpur mills and 
none of the witnesses could speak to it. Mr. Isaacs was thus constrained to refer 
to the statement (R-18) filed by the respondent for the purposes of showing that 
the appellant's goods travelled to some centres in India which may be covered by 
the goods of the Kanpur mills. In our opinion, this is an argument of desperation 
and it cannot help the appellant. One of the questions which was apparently 
raised before the tribunal was in respect of the volume of traffic and it is in 
connection with this particular part of the dispute that relevant statements were 
prepared, by the respondents and filed before the tribunal. It would, we think, 
be unreasonable to make use of some of the statements contained in these documents 
for the purpose of deciding whether the appellant’s goods and the goods produced 
by the Kanpur mills enter ‘into competition in the markets in India. If the ap- 
pellant had attempted to lead evidence orf this point the respondents would naturally 


“have had an opportunity to rebut that evidence. It is too late now to make out 


a case of this alleged competition and seek to prove it by stray statements confained 
in the document filed-by the respondents before the tribunal for a wholly different 
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purpose. That.being the position of the evidence on the record we have no 
difficulty in accepting the view of the tribunal that competition between the goods 
of the Kanpur mills and the appellant’s goods has not been alleged or proved in 
the present proceedings. If that be the true position, then the mere fact that.the 
goods of the Kanpur mills are transported at more tvourebles rates would not attract 
the provisions of section 28 of the Act. 


The next question which remains to be considered is whether the appellant 
has proved that the rates charged by the administration in respect of the goods. 
transported by the appellant are per se unreasonable. On this point the appellant 
has led no evidence at all. In its complaint it has no doubt averred that therë 


has been an undue increase in the freight charges but no allegation is made as to. 


why and how the ‘actual charges are unreasonable. It appears that the appellant 
is under a disadvantage because its mills are situated at Raigarh in Madhya 
Pradesh far away from the shipping centres of transport and the competing mills 
in West Bengal and Madras are very near the export centres ; but the fact that by 
its geographical location the appellant has to incur additional expenses of 
transport would not be relevant in considering the reasonableness of the freight 
charges., It is common ground that the freight charges are levied at the same rate: 
by the railway administration in respect of either raw jute or jute products agairist. 
all the mills. There is no inequality of rates so far as the mills in this zone are con- 
cerned. The appellant appears to have argued before the tribunal that the rates. 
of freight leviable by the railway, administration should have some relatitn to the: 
cost incurred by the appellant in producing the jute goods as well as the cons#f®dity 
prices prevailing in the market. This argument has been rejected by the tribunal. 
and we think rightly. It seems to us clear that the cost incurred by the appellant 
Which are partly due to the appellant's geographical position can have no relevance 
whatever in determining the reasonabléness or otherwise of the railway freight 
charged by the railway administration. Nor can the railway freight move up and. 
down with the rise and fall of the commodity prices. In dealing with the question 
about the resonableness of the railway freight, it would naturally be relevant to 
consider mainly the working costs of the railway administration and other material 
circumstances. When a complaint in made against the railway administration 
under section 41 (1) (b) or (c), the onus to prove the alleged unfeasonableness of 
the freight rests on the complainant and if the complainant makes no effort to dis- 
charge this onus his plea that the rates are unreasonable must inevitably fail. 


- It appears that Mr. Roy, one of the members of the tribunal, was inclined to 
take the view that the special rates given to the Kanpur millsin Katihar area should. 
be regarded as normal and reasonable rates ; and since the rates charged to the 
appellant were higher than the said rates, he held that the rates charged against 
the appellant, are unreasonable fer se. In our opinion, this view is entirely erroneous. 
'The rates charged to the Kanpur mills are admittedly special rates. Whether or 
not these concessional or special rates should have been granted to the Kanpur 
mills is a matter with which the present enquiry is not concerned. There may be 
reason to justify the said concessional rates ; but it is plain that the special or con- 
cessional rates charged by the railway 'administration in another zone cannot be: 
treated as the sole basis for determining what rates should be charged by the railway: 
administration in other zones and so we do not see how the appellant can successfully 
challenge the majority finding of the tribunal that the rates charged against the 
appellant's good are not shown to be unreasonable per se. In the result we must: 
hold that the tribunal was fully justified in rejecting the complaint made by the 
appellant. The appeal therefore fails and must be dismissed with costs. 


Before We part with this case, we would like to mention two points which were 
sought to be argued before us by the learned Additional Solicitor-Gengral on behalf? 
of the respondents. He challenged the cOrrectness of the majority view of the tri- 
bunal that the two railways operatingein two different zones in question consti- 
tuted ‘one railway administration within the meaning of section 3, sub-section (6). 
Alternatively, he argued, that, even if the two railways were held to constitute: 
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* one railway administration and that the disparity in charges amounted to the 
granting of “ undue " preference to the Kanpur mills section 46 of the Act was a 
complete answer to the complaint under section 41(1) (a). Since we have held 
in favour of the respondents on the points urged before us by Mr. Isaacs on behalf 
of the appellant, we do not propose to’ deal with the merits of thesé contentions. 

d 2 ——— 005, 55. Appeal dismissed. 
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Mahadayal Premchandra ` un Appellant* 
| v. 
Commercial Tax Officer, Calcutta and another . -. Respondents. 


Sales-tax—West Bengal Finance (Sales-tax) Act (VI of 1951), section 2 (c) and (1) —Gommission Agent 
canvassing ordêrs in West Bengal and the Mills at Kanpur executing those orders direct—Agent if “ dealer”? or 
bound to include such sales in his “ gross turnover * and if liable to sales-tax in West Bengal. 


Practice—Duty of Gommercial-tax Officer to hear the party. 


°, : i 

` Where the only thing which was done was that the appellants canvassed orders in West Bengal 
as coMmmission agents of the Mills (which were in Kanpur) and forwarded these orders to the Mills 
which accepted them and executed the same, held: The privity of contract was established between 
the customers on the one hand and the Mills on the other; but, that also could only be on the accep- 
tance of these orders by the Mills in Kanpur. It could not be said that the Mills were carrying on 
business of selling goods in West Bengal. The business was, if at all, one of selling goods in Kanpur 
and despatching them to West Bengal for the purpose of consumption therein. These transactions 
were therefore not covered by Explanation 3 to section 2 (c) of the Bengal Sales-tax Act,[1951, and the 
appellants could not in respect of such business be deemed to be a “ dealer within the meaning 
ofthat Explanation. ` 


Further the sale price of the goods thus delivered by the Mills to the respective customers in 
West Bengal could not be included in the gross turnover of the appellants. The goods were directly 
supplied by the Mills to the customers whether they were supplied in pursuance of the orders placed 
by the appellants with the Mills or were supplied in pursuance of orders directly placed by the 
customers with them.  Át no time whatever was there any handling of the goods or the receipt of’ 
the sale price thereof by the appellants in regard to the goods'in question and under those circum- 
stances the sale price thereof could not be included in the gross turnover of the appellants. 


Accordingly the appellarits were not liable to salés-tax in respect of the disputed transactions, 
even though, per chance, they could be included within the expanded definition of .“ dealer in 
Explanation 3 to section 2 (c) ofthe Act (a contention which has already been negatived). 


f Where the Gommercial-Tax Officer did not exercise hi$ own judgment in the matter and 
faithfully followed the instructions conveyed to him by the Assistant Gommissioner without givirig 
the appellants an opportunity to meet the points urged against them. ' 


Held :. The whole procedure was contrary to. the principles of natural justice. The procedure, 
to say the least, was unfair and was calculated to undermine the confidence of the public in the impar- 
tial and fair administration of the sales-tax department concerned. Such assessment order is liable 
‘to be set aside merely on that’ ground. i i 


Appeal by Special Leave from the Order, dated the 15th January, 1955, of 
the Commercial Tax Officer, Calcutta, in Case No. .283 of 1952-53 (R.C. No. CSI/ 
.1630-A). .. "AEG i oy , 

N. C. Chatterjee, Senior Advocate (S. C. Majumdar, Advocate with him), for 
Appellant, i TRE 

O HEN. Sanyal, Additional Solicitor-General of India and B.,Sen, Senior 
Advocate (P. K. Ghose, Advocate for P. K.. Bose, Advocate, with them), for 
Respondents? . : do yak AS " : 

S..K. Kapur, Advocate, for Intervenegs. E ay 

* G A. No. 344 of 1957. l * . 07 0 18th April, 1958. : 
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‘The Judgment of the Court was delivered by RC Deny 
.. Bhagwati, J—This appeal with Special Leave is. directed against the order, 
‘dated January 15, 1955, passed by the Commercial Tax Officer, Canning Street 
(District I) Charge, Calcutta, assessing the appellants to sale-tax in respect of tran- 
sactions valued at Rs. 6,21,369-10-3 and assessing sales-tax thereon at 9 pies in 
the rupee at Rs. 27,816, under the provisions of the Bengal Finance (Sales-tax) 
Act (Bengal Act VI of 1941) hereinafter referred to as “the Act”. 


The appellants carry on the business of (1) selling goods or of dealers, partly 
in wholesale and partly retail, of woollen and cotton fabrics and othegproducts, (2) 
as well as of commission .agents of woollen and cotton fabrics and in their latter 
capacity are and have been the agents or representatives of the British India 
Coporation, Ltd., Proprietor, The Kanpur Woollen Mills, both at Kanpur in Uttar 
Pradesh, for the tetritory comprising West Bengal and Assam and parts of Bihar 
and Orissa under the terms of an agreement between themselves and their prin- 
cipals, dated June 2, 1952, supplemented by a letter, dated July 7, 1952, addressed 
to them. by the principals. : 


The appellants are duly registered as “ dealers" in West Bengal under the 
provisions of the Act with respect to their aforesaid business of wholesale and retail 
distribution or sale of goods and their certificate of registration is numbered O. S. 
No. 1 of 1630-A. .On or about December 15, 1952, the appellants submitted to 
the first respondent their return for sales tax in the prescribed form for thawseturn 
period ending Dewali 2009 Sambat corresponding to October 17, 1952- (i:e.) for 
the year 1951-1952. da ne 


- The gross turnover in the said return was calculated at Rs. 1,25,24,883-14-3 
and after allowing thereform the permissible exemptions and deductions the 
taxable turnover amounted to Rs. 2,42,480-10-3 on which sales-tax at 9 pies in 
the rupee under the provisions of section 5 (1) of the Act amounting to Rs. 
-11,366-50 was duly paid by the appellants. 


' It appears that in the course of examination of books of account and Purchase 
Vouchers of Messrs. Khubiram Dhansiram of Calcutta, an unregistered dealer, it 
came to the notice of the Assistant Commissioner (C.S.) that the said dealer bad 
purchased woollen goods worth, Rs. 39,530-13 during the period from November 20, 
1952, to December 18, 1952, from Messrs. British India Corporation, Ltd., Kanpur, 
.Woollen Mills, Branch. Invoices, copies of which were enclosed therewith, had 
been drawn by the British India Corporation, Ltd., for Kanpur Woollen Mills from 
Kanpur and the goods in question were reported to have been despatched to Messrs. 
-Khubiram Dhansiram from: Kanpur. , Orders Nos. quoted in the invoices were 
the Nos. of orders placed to Kanpur Woollen Mills.by their sole agents in West 
Bengal, the.appellants herein and the, Assistant Commissioner (C.S.) was of the 
opinion that under Explanation 2 of section 2 (g) of the Act, the sales of Kanpur 
Woollen Mills from Kanpur as referred to above should be deemed to have taken 
place in West Bengal and under Explanation 3 of section 2 (c) of the Act the 
appellants should be deemed to be the dealer in West Bengal on account of the sales 
of Kanpur Woollen Mills and as. such were liable'to pay the tax at that end. The 
Assistant Commissioner (C.S.), therefore, asked the first respondent by his letter, 
dated January 21, 1953, to verify as to whether the appellants had accounted for 
those transactions in their books of account and had paid the taxes due by them. 


On February 3, 1953, the first respondent issued a notice under sections ‘11 
and 14 (1)eof the Act stating that he was not satisfied that the return filed by the 
appellants for the year ending: October- 17, 1952, was correct and complete: and 
asked the appellants to produce before kim their books of account.* duos 


The representatives of the appellants had an interview with the first respondent 
on the said date and on February 16, 1953, the appellarits submitted to thé first 
respondent a statement in connection with their agency-‘transactions -with the 


LI 


f 


^ 
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Kanpur Woollen Mills, Kanpur, which showed that . there’.were three: types. of 
transactions entered into by them as selling agents of the Mills,- viz.“ , 


| * (1) The appellants booked. orders on behalf of and subject to urn by 
the Mills and were entitled to get commission on the value of the invoices made 
-out in the name of the party "who placed the order; such invoices with-other custo- 
mary documents being sent direct to the parties by the Mills through their Bankers, 


(2) Orders were placed .direct by the parties resident in the territories in 
"which the appellants were selling agents and the goods, were supplied directly by 
the Mills tq those pese, "There .also the PBPA RN were entitled to their 
commission. | ; i 


wf 


: (3) Thé TR were ordered and duvoided: in ‘the name’ of the appellants 
and dealt with’ by them as dealers either in wholesale or retail. ‘The appellarits 
would be entitled to commission on the invoice value of the goods. In regard to 
the two former categories, the appellants did not come in the picture except for 
their commission and consequently no entry was made in their books of account 
for the valué of those goods. As to the last category the value of the invoice was 
accounted «for in their books of account to the debit of goods account:and the sale 
proceeds were crédited as and when: the goods were sold by the appellants. The 
appellants contended that it was‘only in respect of the goods of the last category 
-that they Were “ dealer.” within the: meaning of that term as defined in the Act 
and bey -were therefore liable to. ‘pay sale-tax only i in regard to the same. 


This letter was endorsed by the first respondent on March 6, 1953, as under : 


* Gopy forwarded to A.C. (Gentral- Section) for information with reference to his Memo. 
No. 385/3R-40/52, dated 21st January,’ 1953 and soliciting further’ instructions in the matter.” 


After completing the examination of the books of account produced by the 
appellants, the first respondent made an entry in the Order Sheet, dated May 26, 
1953, asking that the following .further details may be sent to the Assistant 
Commissioner (C.S.) to elicit.his opinion in the matter.. 


“The dealer appeared with books of account on January 21, 1953. On' examination it was 
found that the dealer made entries only of commission received from Messrs. Kanpur Woollen 
‘Mills. Kanpur, for goods supplied to his customers in West Bengal from Kanpur. In this connec- 
‘tion I may point out that the dealer is a commission agent of the Kanpur Woollen Mills for the 
State of' West Bengal earning a commission on all sales of geods effected by the Mills within the 
territorial limits assigned to the dealer. In most casesthe dealer secures orders from parties and 
forwards the same to the Kanpur Mills who supply the goods to the respective parties direct, a. 
-percentage of commission on the value of the goods so supplied being credited to the dealer.’ 


The goods being delivered in West Bengal for consumption; no doubt satisty the require- 
‘ments of the Explanation to clause (1) of Article 286 of the Gonstitution of India. ‘It is, theréfore, 
conceded that the sale took place. in West Bengal. But the fact ‘remains that the seller'in such 
;circumstances would obviously be the Kanpur Mills and not'the dealer. The privity of contract 
is resting with the Kanpur Mills on the one hand and the purchaser on the other., The position 
of the Kanpur Mills is that of a named and disclosed principal. In view of the above obser- 
vations, I feel that the-dealer incurs, no liability under .the B. P. (S.T.).Act of 1941 in respect of 
the goods su plied to. his customers in West Bengal fucus, from Kanpur by Messrs. Kanpur 
Woollen” ‘Mills’ "E 

` This « memonad was: submitted by the fis - respondent, to. the. Assistant 
Commissioner (C.S.) for hisopinion.- | ...: Z ms 


On August 29, 1953, the Assistant Comair (G. S.) made a note that 
the first respondent should not have; made a direct reference to him. . He-recorded 
his opinion that the: appellants ‘were-accountable for all sales in respect of which. 
the goods were ‘delivered in West Bengal and that, they were. commission, agents. 
who received Commission, on all.salés made in West ‘Bengal by the Kanpur Woollen 
Mills,. Kanpyr and being the ‘commission agents.of the Kanpur Mills were- 
accountable for the transactions. ‘He, thérefore, ordered the first respondent to do- 
the needful.’ The first respondent made aneentry in the order-sheet on Septeribet- 
“2.1953, stating that action was being taken accordingly. He also.ordered the 
;appellants to appear with books of account for further examination, ad to produce 
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their Agency Contract with Kanpur Mills and a list of the dealers in Calcutta who * 


received goods direct from Kanpur. 


On November 21, 1953, the representative of the appellants submitted a state- 
ment to the first respondent clarifying the whole position. It was pointed out that 
the appellants acted as agents of Messrs. Lalimli Mills of Kanpur and got a commis- 


Sion once at the end of every year on all the sales effected by the Mills in the State 


of West Bengal. The orders were placed directly by the customers of the Mills with 
the Mills ; the Mills executed the orders and consigned the goods direct to those 
customers ; recording the said customers as the consignees the said customers 
negotiated bills through the banks, cleared the goods from the carriers nd sold them 
as they liked. The Mills only maintained a personal account of the appellants 
in which the commission at the end of a year was credited. The Mills never debited 
the appellants with the value of the goods; neither did the appellants credit the Mills 
with the value of the goods nor debited their goods account. At no stage of these 
transactions was the property in the goods either transferred to or acquired by the 
appellants, and nobody could transfer any goods which he did not acquire or 
possess, Besides, the accounts of the said customers of the Mills did not indicate 
any transactions at all with the appellants in the State of West Bengel. It was 
therefore submitted that the appellants could not be deemed or held in law or in 
fact to be the dealer qua those sales in West Bengal much less liable to pay any sales- 
tax on those sales. It was also pointed out that the appellants had earned the maxi- 


` 


mum commission of 2'4 per cent. which was less than even the sales-fax which « 


"worked out to about 4'2 per cent. and this could never have been intended by 
the law. : x i : 


On June 19, 1954, the representative of the appellants submitted a further 
statement to the first respondent. He pointed out that at no stage whatever did 
the appellants have physical possession or control over the goods in question and 
also drew the attention of the first respondent to several sales-tax cases in support 
-of the position taken up by the appellants. He also repeated that all through the 
appellants had been working as mere commission agents at 2'4 per cent. for the 
transactions effected by them between their principals on the one hand and different 
«customers on the other. Now, the department wanted to levy tax at 4.2 per cent, 


-on the total transactions, which meant an addition of 1:8 per cent. from their own 


pocket to the total commission earned which he felt could never be the intention 
-of the law. š 


On August 12, 1954, the first respondent recorded a note wherein he stated 
that on the materials placed before him he was doubtful whether the appellants 
«could be ‘considered as the sole agent of Messrs. Kanpur Woollen Mills as per 
provision of Explanation 3 of section 2 (c) of the Act. He requested the Assistant 
‘Commisioner (C.S:) to reconsider the matter in the context of the facts mentioned 
and give his "valued opinion.” 


On September 23, 1954, the then Assistant Commissioner (C.S.) wrote that 
his predecessor had already advised the first respondent on this matter and if the 
appellants were aggrieved they might prefer a regular revision or appeal petition 
"before the competent authority as provided under the law. The first respondent 
made an entry on September 30, 1954, stating that he had seen the notes and that 
-action was being taken accordingly. 


The first respondent ultimately on January 15, 1955, made the assessment order 
assessing these disputed transactions to sales-tax on the following ground :— 


** On inspection of the books of account, I found that the dealer was a commission agent of the 
-Gawnpore Woollen Mills for the State of West Bengal earning commission on all sales made in West 
.Bengal by the Gawnpore Woollen Mills, Gawnpore. Though the principal is gt Gawnpore, the 
-dealer, being the commission agent of the Gawnpore Woollen Mills, is definitely accountable for the 

transactions or sales with the State of West Bengal. 'The dealer denied this liability on various grounds 
vide bjs letters, dated 21st November, 1953 sod 19th June, 1954, which appear to be not at all satis- 
factory. I hold the dealer liable for all such sales, made by Messrs, Gawnpore Woollen Mills, 


.Gawnpore, in West Bengal The statement of such sales filed by the dealer shows that sales of such 
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mature, effected in West Bengal amounts to Rs. 6,21,369-10-3 which were found to have not been 
entered in books of accounts. As: such, I now include this amountin G.T.and add the same to 
Balance A. So G.T. is finally assessed at Rs. 13,146,255-8-4." ‘ 


The appellants obtained Special Leave from this Court under Article 1 36 of 
the Constitution to appeal’ against this order of the first respondent. : 


From the detailed narration of the facts. regarding ‘this particular assessment 
it is quite clear that the first respondent did not exercise his own judgment in the 
matter of the assessment'in question. Even though he was convinced to the contrary, 
phe asked for the instructions of the Assistant Commissioner (C.S.) and followed the 
same and: a&essed. the appellants to sales-tax in respect of the disputed transactions. 
The order which he ultimately passed on January 15, 1955, further showed that 
he was merely voicing the opinion of the Assistant Commissioner (C.S.) without 
any conviction of his own and the only thing he’ had to say in regard to the various 
groünds mentionéd in the letters, dated November 21, 1953 and June r9, 1954, was 
that they appearéd to him to be “not at all satisfactory. This was hardly a satisfac- 
„tory way of dealing with the matter. ` If the Assistant Commissioner (C.S.) had been 
dealing with the same he coüld have by all means given in the assessment order which 
hé made his reasons for.doing so arid these reasons would have been open to scrutiny 
in further proceedings taken by the appellants either by way of appeal or otherwise. 
"The Assistant Commissioner (C.S.) however, had delegated this work of assessment 
to the firs®@ respondent and then it'was the duty of the first respondent to make the 
assegsm. "nt^ order giving his own reasons for doing so... The file of the assessee, how- 
ever, shows thateven though: the first respondent was satisfied on the materials placed 
by the appellants and their representatiye.before him that. the-appellants were not 
liable to. Pay; sales-tax in regard to these: transactions, he referred the matter first 
for ‘instructions. and. then for. obtaining the “valued opinion’ ' of his superior, the 
Assistant Commissioner, (G.S.) and the latter expressed his opinion that the appellants 
"were liable i in,respect of. these transactions., All this was done behind the back of 
the appellants, and the appellants. had no opportunity of meeting the point of view 
which had been adopted: by the Assistant Commissioner (C.S.) and the first respon- 
dent quietly, followed, these . instructions and, advice.of the Assistant Commissioner 
(Cele uS. S us I m 


Weare pos. surprised at the manner in which the first respondent dealt with the 
Matter of this'assessmient. It is clear that he did not exercise his own judgment in 
the ‘matter and faithfully followed the instruotions conveyed to him by the ‘Assistant 
Commissioner’ (C. S.) ‘without giving. thé appellants an opportunity to meet the 
points urged agaitist them." The whole procedure was ‘contrary to the principles of 
natural justice. The procedure ‘adopted was, to say, the least, unfair and was cal- 
culated to undermine the confidence of the public in the impartial and fair adminis- 
tration ofthe’ sales-tax’ Departinent concerned., We would, have, simply on this 
ground; set ‘aside the assessment order tnade by the first respondent and remanded 
thé matter,back-to‘him for his due consideration in accordance with law ; but as the 
‘måtter is old and a remand would lead to unnecessary harassment’ of the appellants, 
we have preferred 'to deal with the appeal « on merits. 


. , The determination of this appeal: turns on the. construction of the definitions 
of the terms “ dealer " and “ Turnover ” given in section 2 of the Act, the relevant 
portions of which run as under : f 
' Section 2 i—In this “Act, unless there is anything repugnant in the subject or context, 
(c) “ Dealer’? means any person who carries on the business of selling goods in the State of 
West Bengal and includes ‘the Government, ....ccsccscecccccccscctecececsesseccenc DP IE 


Explanation 2 : À factor, a broker, a commission "agent, a del credere agent, 'an auctioneer 

or any other mercantile agent, by whatever. name 'called, and whether of the same description as here- 

in-before mentioned or not, who carries on the business of selling goods and who has, in the custo- 
mary course of business, authority to sell goods belonging to principals is a dealer; 


Explanation ` 3: The manager or an agent in West Bengal of a dealer who resides outsile West .. 
Bengal and carries on the business of selling goods in West Bengal shall, in respect of such business; ^ 
be deemed to’ be'adealett........... s eee ene ee eee Sea sua PPM EAR: Ws e ache e dian 

S~13 


(9 


098. 0000 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). . 


«e [1958 


(i) “Turnover” used in relation to any period. means the aggregate of the sale-prices or parts 
of sale-prices receivable, or if a dealer so elects, actually received by the dealer during such period 
after deducting the amounts, if any, refunded by the dealer in respect of any goods returned by the 
purchaser within such period." 

It may be noted that under section 4 of the Act every dealer whose gross turnover 
during the year immediately preceding the commencement of ths Act exceeded the 
taxable quantum was liable to pay tax under the Act on all sales effected after the 
date so notified ; and under section 5 the tax payable by a dealer under the Act was 
levied at the rate therein specified on his taxable. turnover. Unless, therefore, the 
sales were effected by the dealer and the sale proceeds received by him such sales 
could not be included in his taxable turnover and he would not be liabl&to. pay sales- 
tax thereon, 


The position as it obtains in the present case is that even according to the first 
respondent’s own showing in the assessment order the sales in question were made by 
the Kanpur Woollen Mills, Kanpur, in West Bengal and they were primarily the 
dealers in regard to such sales. The appellants were however sought to be made 
liable to sales-tax in respect of these sales by virtue of the expanded definition of 
the term “dealer” given in Explanation 3 to section 2 (c) of the Act. Thg question, 
therefore, arises whether the appellants fall within the definition of dealer" therein 
mentioned. i ‘ j 


Explanation 2 to section 2 (c) does not apply for the simple reason that even 
though the appellants were the commission agents of the Mills they had neis the 
customary course of business autbority to sell goods belonging to the principals. 
As a matter of fact, clause 14 of the Agreement dated June 2, 1952, in terms provided 
that the selling agents shall under no circumstances whatsoever make or purport 
to make, or hold themselves out as empowered to make, on behalf of the Mills any 
contract or contracts for the purchase or supply of any goods manufactured by the 
Mills. | Explanation 3 to section 2 (c) was, therefore, relied upon; but that also would 
not apply to the appellants. The appellants were no doubt agents of the Mills 
which, “resided outside West Bengal” but it could not be said of them that they carri- 
ed on the business of selling goods in West Bengal. The Mills had neither any office 
in West Bengal nor had they established any business through the appellants or 
otherwise of selling the goods in question in West Bengal. The only thing which was 
done in this connection was that the appellants canvassed orders as commission 
agents of the Mills in West Bengal and forwarded these orders to the Mills, which 
accepted them and executed the same. The privity of contract was established bet- 
ween the customers on the one hand and the Mills on the other ; but, that also could 
only be on the acceptance of these orders by the Mills in Kanpur. Even though a 
number of orders placed in this manner by the appellants with the Mills were 
accepted by the Mills in Kanpur, it could not be said that the Mills were carrying on 
business of selling goods in West Bengal. The business was, if at all, one of selling 
goods in Kanpur and despatching them to West Bengal for the purpose of consump- 
tion therein. These transactions were, therefore, not covered by the Explanation 3 to 
section 2 (c) of the Act and the appellants could not in respect of such business be 
deemed to be a “dealer” within the meaning of that explanation. The position which 
was adopted by the first respondent, though under the behest of the Assistant Com- 
missioner (C.S.) was therefore untenable. ] 


A more formidable difficulty, however, faces the first respondent and it is that 
the sale price of the goods thus delivered by the Mills to the respective customers in 
"West Bengal could not be included in the gross turnover of the appellants. The 
‘goods in ‘question were directly supplied by the Mills to the customers, whether they 
"were supplied in pursuance of the orders placed by the appellants with the Mills or 
were supplied in pursuance of orders directly placed by the customess with them. 
The invoices were all made out in the namts of the customers and the relevant docu- 
ments were negotiated by the Mills with the customers through the Banks. The 
customers released those documents from the Banks on payment of the relevant 
drafts and the sale price of the goods. was thus received by the Mills through those 
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Banks. - At no time whatever was there arly handling of the’ goods’ or the receipt of 
the sale price thereof by the appellants in regard to the goods in question and under 


. those circumstances the sale price thereof could not be included in the gross turnover 


of the appellants. If.that was, the true position, thé"appellants were not liable to. 
sales-tax in respect of the disputed transactions, even though, perchance, they could. 
be included within the expanded definition of “ Dealer ™ in the Explanation gto: 
section 2 (c) of the Act—-a contention which we have already negatived. . ve 


. It, therefore, follows that in regard to the disputed transactions which were of 
the total valge of Rs. 6,21,369-10-3, the appellants were not at'all liable to pay sales 
tax thereupoh and the first respondent was clearly in error in assessing the same to 
Sales-tax, ^ 0 7 00 0s tw Uri NT TS l 

The appeal will accordingly be allowed and the assessment order måde by the 
first respondent on January 15, 1955, will be set-aside.’ The sales-tax of Rs: 27,816 
assessed by the first respondent on the appellants, if paid, will be refunded and the 
appellants will get from the first respondent the. costs of this appeal as also the costs 
incurred by them in contesting the proceedings before the first respondent. — | 


. - te, -© ©- Appeal allowed. 
. . , | SUPREME COURT OF INDIA. >`,’ 2 
° , (Civil Appellate Jurisdiction]: ,« — ) 


Present :— 8. R. Das, Chief Justice; T.-L. VENKATARAMA Aryar, A. K. SARKAR 
AND Vivian Bose, JJ. Qe cha crues Un T . 


Sm. Saila Bala Dass " pron 4 CO ss Appellant* 
a SU ied euet l TELE D» Aut A F ^ inus : 
Sm. Nirmala Sundari Dassi and another . . ont. $3 Respondents. 


- Givil Procedure Gode (V of 1908), section 146' and' Order 22, rule: lo—7ransfér by mortgagor- 
Judgment-debtor— Final decreeidrawn up later —Appeal against order in execution by the morigagor— Application 
by transferee to be brought on record as appellant —Permissibility. =. : an 7 sy , : 

The application giving rise to this appeal was filed under the following circumstances :— . 


The first respondent filed a Suit No. i58of 1935 (on the Original Side of the High Gourt, 
Galcutta) on a mortgage, dated 19th May; 1934, executed, by the second respondent for Rs. 3,000 
over his 2 houses in Galcutta City and got a preliminary décree on 8th’ March, 1935. Accounts 
were taken by the Registrar who found Rs. 3,914-6-6 was due.on.the mortgzge and a final decree 
was passed on 20th April, 1956. No final decree was drawn up as the plaintiff did not apply as 
required by Rule ày of Ghapter 16 of Original Side Rules -ofthåt High Gourt. The second respon- 
dent sold the said 2 houses to the appellant for Rs.,60,000.which was utilised largely for discharging, 
prior mortgages, whereon final decrees has been obtained and execution prcceedings taken.: The 
sale was on 12th May, 1952, and’ the property was sold'thereunder frée of encumbrances. The 
first respondent mortgagee now bestirred herself and applying under the Rule 27 aforesaid obtained. 
an order ex parte, on 27th February, 1954; ‘granting her leave to draw up and complete the decree. 
That having been ‘done pursuant to the order; she filed ori 29th: April; 1954, the final decree and. 
commenced. proceedings for sale of mortgaged properties. "The. second respondent thereupon raised. 
the objection, before the Registrar that the execution of the decree. was barred by limitation. 
The matter came on before Mukerjee, J., who held it was not so -barred (Nirmala Sundari v. 
Sudhirkumar, &.I-R. 1945 Gal. 484). Appeal No.'i52 of 1955 ‘was thereupon filed by the second’ 
respondent. The application by the appellant herein to be brought on record as appellant therein 
having: been dismissed on the objections of the ‘parties thereto, this appéal was brought by Special 
Leave. -In the circumistances,, ., 5:0. 4. y . $ ze 

Held : The contention òf the first.respondent that: though’ the transfer in favour of the appellant 
was in' 1952, when the:Suit No. .158 of 1935, must be deemed to. be-pending,—until the, decree was. 
drawn up in 1954—t would, not avail as no, aplication under, Order 22, ule 10, hád been made by 
her to be brought on record in that suit and in that Gourt, ` thát contention was well-founded ; but 
that would not conclude the matter. The appplication filed by ‘the appellant really falls under 
section 146 of the Gode and the appellant is entitled to be brought on record under that section. 
An appeal is a€próceeding for the purpose of‘ that section arid. further the expression “ claiming 
under ?' is wide’ enoügh to include cases» of devolution "and assignment mentioned in Oider-22; 
5 , * food 4 14 
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Sitharamaswami v, Lakshmi Narasimha, (1918) LL.R. 41 Mad. 510: approved in Jugalkishore 


Saraf v. Raw Cotton Go., Lid., 1955 S.C.J. 371: (1953) 1 M-LJ. (S.C.) 220.: : (1955), I SOR 1369 
(S. €. ), relied on. : 


Section 146"is not to be construed narrowly that it authorises the appellant only to prefer the* 
appeal against the order of Mukherjee, J. and not to continue the appeal filed by the second resi- 
pondent ;-the section being a:Beneficent provision should a Cie and $0.as to advance 
justice and not in a restricted or technical sense. , : 
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Muthiah Chettiar v. Govinddoss Krishnadoss, (1921) LLR. 44 4 Mad. 919 : 41 M.L jr  $:6. F. B. js 
and Moidin Kutty v.  Doraiswami, (1951) 2 M.LJ. 506 : LLR. (1952) Mad. 622, referred to. 


fon the merits it was held the Gourt had no doubt that there were goo) grounds and that there 
should be an order i in favour of the appellant.] a 


Appeal by Special Leave from the Judgment and Order, dated the 6th August, . 
1956, of the Calcutta High Court on a Notice of Motion in Appeal No. 1 52 0f.1955. 


LMG. Chatterjee, Senior Advocate (p. K. Mukherjee, SONUS with, him); for. 
Argent 


t! " { NL 


"B. Sen, Senior’ Adodite (P. K. Ghosh, Advocate for P. K. Bis; Advocate, 


with him), for Respondent No. `t.“ ~ See uir 
^ The Judgment of the Court was delivered by : é 


Venkatarama Aiyar, J—This, is an appeal against an order of the High Court of 
- Calcutta, dated August 6,- 1956, rejecting ‘the application’ of the appellant to be 
brought on record as appellant i im Appeal No: 152 of 1955 pending before if 


. The second respondent, Sudhir Kumar Mitter, was the owner of two houses, No. 
86/1, Cornwallis Stereet and No. 7-C, Kirti Mitter Lane, Calcutta, On May 19, 1934, 
he executed.a mortgage for Rs. 3,000 over the said houses in favour of the first res-,. 
pondent, Sm. Nirmala Sundari Dassi. She instituted Suit No. 158 of 1935 on this 
mortgage, and obtained a preliminary decree on March 8, 1935. The matter then 
came béfore the Registrar for taking of actourits; and by his report, dated July 23, 
1935, he found that a sum of Rs..3,914-6-6 was due to.her, and on that, a final decree 
was passed on: April 20,:1936.. Under Rule’ 27 'of- Chapter 16 of the Original Side 
Rules of the Calcutta High Court, a person in whose favour a decree is passed: has to: 


apply for drawing up ofthe dectee within four days from the date. thereof. The rule 
then. . provides that .. 


RA o. PROS. 


uk ide z $ 8x fe 


* if such’ application. for, drawing ¿up à decree or'ordér'is not mad withià the time, aforesdids 
thé ‘decree cr. order shàll-nóf be drawn up except under: ofder of Gourt ' or a Ji xod to be Obtained, 
unless otherwise, ordered, _ by a petition ex parte. 


L 


The importance: "of: this. provision is that until a: decrees is. wi B as mentioned 
therein; no' certified | .cópy thereof would be issued'to the party : and: Within such a 
certified; “copy; no exécution proceedings ¢ could be taken; 


"The first respondent who had ‘acted’ with. deh alacrity and padi in Satine 
bo mortgage. in suit,and obtaining a decree, took no steps whatsoever to have the: 
decree.drawn up, forinearly 18 years. @n May 12, 1952, tlie second respondent 
sold both the houses to'the appellant. herein for a sum of Rs. 60,000 which was, it is,, 
stated, utilised’ largely. for discharging prior mortgages on "which decrees. had been 
obtained and. execution proceedings taken. ‘The deed.of sale;recites that the pro- 
perties were sold free of all encumbrances, The first respondent who had so far taken 
no steps to have the decree drawn up now bestirred herself, and ‘on February 17, 
1954, obtained an ex parte order under Rule 27 aforesaid; granting her ‘leave to 
draw up and complete the decree. That having been done. pursuant to the order, 
she filed on April 29, 19545 the final decree, and commenced proceedings for sale 
of the mortgaged properties. i 


+ 


, Coming to know ofthis, the icon respondent SUpcated before the Registrar, 
and raised the objection that the execution of the decree was barred by limitation. 
"The Registrar felt some doubt in the matter and made a special report under Chapter 
26, R'ule 50, seeking the opinion of the Court on the question of limitation, and the 
first respondent was also directed to take out a Notice of Motion for directions. 
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‘The matter then came before P.B. "Mukherji, J., and. after hearing counsel'for both 
the respondents, he held that the execution of the.. decree. was'not barred.. Vide 
judgment reported in-JVirmala Sundari v. Sudhir. Kumar. :Agàinst this judgment the 
second sepondent prederred Appeal No. 152 of 1955 and. thari is still pending: 

We now-come to the: application out-of which: de pissed appeal arises. ' On 
July 25, 1956, the appellant applied to be brought on record as appellant in Appeal 
No. 152 of 1955: The allegations in support of the petition were that she had pur- 
'chased the properties from the second.respondent on May 12; 1952, free of all en- 
'cumbranceg; that the execution proceedings started by the first respondent were-not 
¿maintainable as the décree-had: become 'time-barred;.that the second respondent, 
‘Sudhir Kumar Mitter, had'been.conducting proceedings i in'opposition to'the execu- 
tion: sale only.at her instance'and for her benefit, that he had filed Appeal ‘No.-152 of 
1955 also on her behalf, that latterly he had entered i into a collusive arrangement with 
the first respondent with a view to defeat her rights, and that therefore it was neces- 
sary that she should.be allowed to come on record as appellan: so that she might 
protect her interests. “The prayer in.the petition ‘was that she be substituted in the 
place of the second ICE or in the alternative, be brought on record as.addi- 
tional, appellant. " OY "n iua d eh Oa 

The gpplication was mL posed by both the PEE “They 
stated shat they-had entered into an ‘arrangement settling the amount due to the 
firstwefbondent at Rs. 17,670, ‘that that settlement was fair and bona fide and bind- 
-ing on the’ appellant, and that fürther her application, yas not, maintainable. This 
application y was heard by Chakravarti, C.J. and Lahiri, J., and by their order, dated 
“August 6, 1956, they dismissed i it, The appellant then applied under Article 1 33.4 for 
leave to appeal to this Court, and in "rejecting that application, the learned ` Chief 
Justice obseryed that the. original application. was pressed only under Order. 22, rule 
10 of the ‘Civil Procedure: Code. ‘and it was dismissed, as it was ‘conceded that, the 
applicant, not being a person ‘who had” obtained a, transfer pending appeal, ‘was . 
not entitled to apply on the termis: of that’ rule, that, the’ prayer in the alternative 
that the applicant, might’ be brought’on "Fecord Without being substituted ünder 
Order 22, rule ro, which metited favourable consideration had not'been i mentioned at 
the previous hedring, and that no, certificate could be'granted under Article 133 
with a view to that point being raised in appeal, as the order sought to be appealed 
against was not a final order. - The appellant thereafter obtained Special Leave to 
appeal undet Article I 186 of hg Constitution; and thati is how the appeal c comes before 
us. 


OE E ? pu D fey 1 ol R vu x mu we 
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It is € oh a behalf of the appellant: that her appia is maintainable 
under Order 22; rule 10 of the Civil Procedure Code; because Suit No. 158 of 1935 
must be considered: to havé been pending until the: decree therein was dráwr-up 
which was in 1954, and the transfer in her favour had; been made prior théreto on 
May 12, 1952. The decision in Lakshan €hunder Dey v. Sm. Nikunjamoni Dassi?, is 
‘relied on, in support of this position. But it is-contended for the first respondent 
that even if Suit No. 158 of 1935ʻis considered as'pending when the transfer in favour 
-of the appellant was made, that would’ not affect the result as no application had 
been made by her to be brought on record in the original Court during the pendency 
of the suit. Nor could the applicatión made to the appellate: Court be sustained ub- 
‘der Order-22, rule 10, as the transfer i in favour of the appellant was made prior to 
the filing of that appeal and not during its ‘pendency. - "This contention appears to 
bé well-founded ; but that, however, does not conclude the matter. In our opinion, 
the application filed by tlie -appellarit falls within section 146 of the Citil Procedure ' 
Code, and she is entitled to be brouglit on:record under that section. - Section 146 
provides that save as otherwise provided by the Code, any proceeding which can be 

taken by a -person may also be taken by any. person claiming under him. ‘It has 
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been held in Sitharamaswami v. Lakshmi Narasimha}; that an'appeal is a proceeding 
for the purpose of- this section, and that further the expression claiming under" is 
wide enough to include cases of devolution and assignment mentioned in Order 22, 
rule 10... This decision.'was quoted with approval by this Court in Jugalkishore 
Saraf v. Raw Cotton Co., Líd.?, wherein it was held that a transferee of a debt on 
which a suit was pending was entitled to execute the decree which was subsequently 
passed therein, under section 146 of the Civil Procedure Code as a person claiming 
under the decree-holder, even though an application for execution by: him. would 
not lie under Order 21, rule 16, and it was further observed that the words “ save as 
otherwise provided” only barred proceedings, which would be obnoxjous.to some 
provision of the Code. . It would follow from the above authorities that whoever is 
entitled to be but has not been brought ön record: under Order 22, rule 10, in a 
‘pending suit or proceeding would be entitled. to prefer an appeal against the 
decree or order passed therein if his assignor could have filed such an appeal, there 
being no prohibition against it in the Code; and that accordingly the appellant as 
an assignee of the second respondent ofthe mortgaged properties would have been 
entitled to prefer an appeal against the judgment of P.B. Mukherji, J. ` 


Itis next contended that section 146 authorises only the initiation of any proceed- 
ing and that though it would have been competent to the appellant to have preferred 
an appeal against the judgment of P.B. Mukherji, J., she not having done so was 
not entitled to be brought on record as an appellant to continue the appeal preferred 
by the second respondent. , We are not disposed to construe section 146 Narrowly 
in the manner contended for, by counsel for the first respondent. That section was 
introduced for the first tim#in the Civil Procedure Code, 1908, with theZobject of 
facilitating the exercise of rights by persons in whom they come to be vested by de- 
volution or assignment, and being a beneficent provision should be construed liberal- 
ly'ánd so as to advance justice and not in a restricted or technical sense. It has 
been held by a Full Bench of the Madras High Gourt in Muthiah Chettiar v. Govinddoss 
Krishnadoss?, that the assignee of a part of a decree is entitled to continue an execution 
application filed by the transferor-decree-Holder, Vide also Moidin Kutty v. Dorai- 
swami*. ' The right to file'an appeal must therefore be held to carry with it the right 
to continue an appeal which had been filed by the person under whom the applicant 
claims, and the petition of the appellant to be brought on record as an appellant in 
Appéal No. 152 of 1955 must be held to be maintainable under section 146. 


It remains to consider -whether, on the merits, there should be an order.in 
favour of the appellant. „Of that, we have no doubt whatsoever. The proceedings 
in which she seeks to intervene arise in execution of a mortgage decree. She has 
purchased the properties comprised in the decree for Rs. 60,000 under a covenant 
Xhat they are free from encumbrances. And after her purchase, the first respondent 
has started proceedings for sale of the properties, nearly 18 years after the decree.had 
been passed. The appellant maintains that the execution proceedings, are barred 
by limitation, and desires to be heard on that question. It is true that P.B. Mukherji, 
J., has rejected this contention, but a reading of his judgment shows—and that is 
what he himself observes—that there are substantial questions of law calling for deci- 
sion. Even apart from the plea of limitation, there is also a question as to the 
amount payable in discharge and satisfaction of the decree obtained by the first 
respondent in Suit No. 158 of 1935. Both the respondents claim that they have set- 
tled it at Rs. 17,670. But it is stated for the appellant that under the decree which is 
sought to be executed the amount recoverable for principal and interest will not 
exceed Rs. 6,000. In the affidavit of Sanjit Kumar Ghose, dated December 20, 1956, 
filed on behalf of the first respondent, particulars are given as to-how the sum of 
Rs. 17,670 was made up. It will be seen therefrom that a sum of Rs, 7,200 is claimed 
for interest upto: March 8, 1956, calculating it not at the rate provided in the final 
MM MR ——————— 

1. (1918) LL.R. 41 Mad. 510. 316 (F.B.). . 

2. 1055 8.0.J. 371 : (1955) 1 M.LJ. (S.C.j 4. (1951) 2 M.L.J. 506 : LL.R. (1952) Mad. 
220 ? (1955) 1 SG.R. 1369 (S.G ). 622. 
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decree but at the contract ráte. Then a sum of Rs. 5,000 is included as for costs 
incurred by the mortgagee in suits other than Suit No. 158 of 1935 and in proceed- 
ings connected therewith. The appellant contends that the properties in her hands 
could, under no circumstances, be made liable for this amount. A sum of Rs. 1,750 
is agréed to be paid for costs in the sale reference, in the proceedings before P.B. 
Mukherji, J., and in Appeal No. 152 of 1955. Asks the appellant, where is the settle- 
ment in this, and how can it bind me? It is obvious that there are several substantial 
questions arising for determination in which the appellant as purchaser of the pro- 
perties is vitally interested, and indeed is the only person interested. As a purchaser 
pendente lite, vc twill be bound by the proceedings taken by the first respondentin execu- 
tion of her decree, and justice requires that she should be given an opportunity to 
protect her rights. 


We accordingly set aside the order of the Court below, dated August 6, 1956 
and direct that the appellant be brought on record as additional appellant in Appeal 
No. 152 of 1955. As Sudhir Kumar Mitter, the appellant now on record, has 
dropped the fight with the first respondent, we conceive that no embarrassment will 
result in there being on record two appellants with conflicting interest. But, in any 
event, the Court can, if necessary, take action suo motu either under Order 1, rule 
ro or in its inherent jurisdiction and transpose Sudhir Kumar Mitter as second res- 
pondent in the appeal, as was done in In re Mathews Oates v. Mooney1, and Vanjiappa 
Goundan v.eAnnamalai Chettiar. As for costs, the appellant should, in terms of the 
order of§fiis Court granting her leave tó appeal, pay the contesting respondent her 
costs fff'this appeal. The costs of and incidental to the application in Appeal No. 
152 of 1945 in the High Court will abide the result of that appeal. Í 


Order set aside; Appellant directed to be brought on record 


SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction] 


Present :—N. H. Buacwat, J. L. Kapur, AnD P. B. GAJENDRAGADKAR, - JJ. 


Kashinath Sankarappa Wani .. Appellant* 
v. : 
New Akot Cotton Ginning & Pressing Co., Ltd.* ` a. Respondent. 


Limitation Act (IX of 1908), Article 60—Applicability—Suit on foot of a deposit receipt for a fixed period— 
No agreement, express or implied, to pay on demand—Section ig—Acknowledgment—Reference to past liability 
—No connection with the suit claim—If sufficient— Section 14—Applicability—Prior proceedings. not brought 
on record—Requirements of section not shown to be satisfied. i 


Commercial Documents Evidence Act (XXX af 1939), section 3—Copy of the balance-sheet of a company 
certified by the Registrar of Companies —Admissibility—Presumption under sub-section (b)-—Scope of. 


The claim of the appellant in the suit giving rise to the appeal was for recovery of Rs. 1,03,988 
due on the footing of a deposit receipt granted by the’ respondent in 1940, and the suit instituted on 
16th June, 1944, was alleged to be saved by the causé of action arising on 17th May, 1941, the date of 
demand on the respondent and the Gourt being closed on 17th May, 1944, section 4 of the Limitation 
Act applied. Reliance was.also placed on (1) the resolution of the Board of Directors on 20th May, 
1941, (2) and the balance-sheet of the Gompany for the year 1940-41. 


He further relied on an application by him on 16th June, 1941, under section 162 of the Gom- 
‘panies Act to liquidate the respondent company which was, however, dismissed on 16th June, 1944. 
The trial Court dismissed the suit as barred and the High Gourt confirmed tha: dismissal. On appeal: 


Held :—The deposit receipt sued on (Exhibit P.) evidenced a deposit of Rs. 79,519-12-9 for 
12 months from 1st August, 1939 to-31st July, 1940 and contained a note, on the reverse that interest 
"would cease on the due.date of the agreement put forward by the appellant that the moneys, subject- 
‘matter of the deposit receipt, were payable only on demand and so the cause of actior? arose on 17th 
May, 1941, the date of demand (under Article 60 of the Limitation Act) is negatived by the very terms 
of the receipt afbresaid. The course of dealings fpr the prior 25 years and more also negatived such 
a contention, for it appears from the record that the deposit receipts granted to him from time to time, 
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every one of which was for a definite period and contained a similar note on the reverse as in Exhibit 
P-1. The Gourts below were therefore right in coming to the conclusion that there was no agreement, 
express or implied, ofthe kind set up and that the amount became due and payable on 31st July, 1940. 


The contents of the resolution of the Board of Directors of the respondent company on 20th. May, 
1941, relied on for saving limitation referred only to a past liability of the Gompany to the appellant 
in 1936 and there is nothing therein which could by any stretch be construed as referring to the lia- 
bility ofthe Gompany to him under deposit receipt (Exhibit Pr). Though our attention was drawn 
to the deposit receipts passed by the company in his favour on goth May, 1935, 18th October, 1936. 
and goth November, 1938, cach of which was for Rs. 47,500, no connection was, however, established 
between them and the subject-matter of the deposit receipt (Exhibit P-1) for Rs. 79,519-12-9 and. 
in the absence of such connection established, the appellant could not avail himself of the alleged. 
acknowledgment of liability contained in the resolution, even if it could per chan: be construed 
as an acknowledgment of a subsisting liability. : i 


Under section 3 of the Gommercial Documents Evidence Act (XXX of 1939) the cópy certified 
by the Registrar of Gompanies of the balance-sheet of a company is admissible in evidence. The: 
rejection of the same by the High Gourt on a consideration ofscctions 65 and 74 (2) of Evidence Act. 
was wrong and the document has now to be admitted. . : i 

" m t v. um" IE TS . 

No oral evidence to prove the balance-sheet was let in. Under section 3 (b) of the Act (XXX 
of 1939) the High Gourt is not bound to raise any presumption as to the balance-sheet having, 
been duly made by or under the appropriate authority or in regard to the accuracy of the statement 
contained therein. In view of the factions of the Company at the relevant time and the palance-sheet. 
not having been passed at the meeting of the directors on 27th April, 1941 or at the second meeting. 
called for on 17th May, 1941 or at the adjourned meeting on 20th May, 1941 and where the general 
meeting of the shareholders called for the purpose on 16th November, 1941 had to be adjourned to 
the next day and on that day the shareholders present refused to pass the same, and itfwas not until 
goth December, 1941, that the rival faction met and passed the accounts but this meeting Ylerely pur- 
porting to be the continuation of the meeting adjourned onj17th May, 1941 which is irregüWir, under 
such circumstances, it could not be urged that the balance-sheet was duly passed, vem Gourt 
would have been perfectly justified in not drawing the presumption in regard to the Dalance-sheet 
having been duly made, etc., even if it had omitted the document. This alleged acknowledgment 
also is of no avail to the appellant. Š z 


In regard to section 14 of the Limitation Act sought to be relied on by the appellant the short 
answer is that the liquidation proceedings had not been filed in the Court below and there is nothing 
to show that the requirements ofthe section are satisfied. 


Appeal from the Judgment and Decree, dated' the 25th August, 1949, of the 
-former Nagpur High Court in First Appeal No. 9r of 1945 arising out of the Judg- 
ment and Decree, dated the gist July, 1945, of the Court of Second Additional. 
District Judge, Akola in Civil Suit No. 7-B of 1944. ‘ © - M DE: 


C. B. Agarwala, Senior Advocate (Ratnaparkhi, A. G., Advocate, with him), for 
Appellant. : LEE jS yk POS 


Veda Vyasa, Senior Advocate (Ganpat Rai, Advocate, with him), for Respondent. 
The Judgment of the Court was delivered by d" —- : 
Bhagwati, 7.—-This appeal with a certificate under section 109.(a) read with 


Section 110 of the Code of -Civil.Procedure. (V of 1908) is. directed against the 


judgment and decree passed by the Nagpur High Court dismissing the appeal, of the 
appellant and confirming the dismissal of his suit by the learned Second Additional 
District Judge, Akola. . 


.. - The appellant, who was the plaintiff in the trial Court filed in the Court of the 
First Additional District Judge, Akola, Civil Suit No.'2-B/7-B of 1944 against the 
respondent, a limited company incorporated under the Indian Companies Act of 
1882, which owned a Ginning and Pressing Factory and carried on business of 
ginning and pressing cotton at Akot in District Akola. f 


The appellant alleged that he was one of the creditors of.the company which. 
used to borrow money from him for about 35 years past. He claimed to have acted 
as Banker óf the company and the sums borrowed from him were entered in the 
account books of the company in two khatas, one known as curren$ account or 
“chalu khata” and the other described as ‘fixed deposit khata”. An account used to be 
made up at the end of every year and the*amount found due at the foot of the account: 
was entered in the balance-sheet of the company which was adopted at the Annual 

- General Meeting of the Company. Deposit receipts also.used to be passed for the 


j 


^ 


a 
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amounts standing in the fixed deposit khata from time to time. and at the end of the 
year ending July, 1939, a sum of Rs. 79,519-12-9 was fourid due by the company to 
- him on both these accounts. On January 15, 1940; the company passed a deposit 
receipt in his favour for this amóunt which he demanded from.the company by his 
letters, dated May 10, 1941 and May 17, 1941. The company failed and neglected 
to pay the said amount with the result that he filed on June 16, 1944, a suit against the 
company for recovery of a sum of Rs. 1,03,988 made up of Rs. 79,519-12-9 for princi-, 
pal and Rs. 24,468 as interest from August 1, 1939 to January 15,1944. +, 


The claim as laid in the plaint was that all these amounts-which had been 
borrowed byethe company from him were payable on demand to be made by him 
.as creditor and'they were deposits with the: ‘company, but in order that the coitipany 
may not be compelled to pay a big sum on demand, iteris'in the current account were 
being transferred to the fixed deposit account from time to time. The amounts of 
these deposits being thus payable on demand the cause of action accrued to him on 
May 17, 1941; and limitation for the suit expired on May 17, 1944." But- as the 
Courts were closed on that day, the suit was filed on the first opening day, i.e., June 
-16, 1944, and limitation was therefore saved, by section 4 of the Limitation Act, 
He also relied upon the acknowledgments of his debt, made by the company in 
(a) the resolution passed by the Board of Directors on May 20, 1941, (b) the balance- 
sheet of the company for the year 1940-41, dated October 10, 1941, and for the years , 
1941-42 ang 1942-43, and (c) the.entry in the khata of the plaintiff.in the books of 
the compgfny made on or about July 31, 1941, and signed by the Chairman of the 
Comp He further relied upon an application made under section 162 of the 
Compani ‘Act to liquidate the company on June 16, 1941, which; ;application was 
however dismissed by the Court on June 16, 1944, stating that as he was bona fide 
prosecuting this application for the same: relief ds claimed in the'suit ahdas the Court 
was unable: to entertain the applicaion becaüse the debt was disputed by the cor: ` 
pany; he was entitled to'deduct from the period ot: limitation, the oe spent by. him 
under section 14 of the: Limitation Act. 


This clairi of the appellant was ‘contested by. ‘the E maïnly on ‘the 
ground that the suit was barred _by the law of limitation. .Both thé Courts, below 
negatived his claim., The trial ‘Court dismissed his suit and the High Court, on 
appeal, dismissed his appeal ‘and confirmed the dismissal of his suit by the.trial, Gourt; 
hence this appeal. 


p 5 
The only' question which arises for our seid in this apai is vihe 
the appellant's suit was barred by limitation. ' The appellant, in the first instance 
relied upon: the deposit receipt which was passed’ by the. company in his favour 'on 
January 15, 1940. Fhis receipt (Exhibit P-1) evidenced a deposit of Rs! 79,519-12-9 for 
12 months from August 1, 1939 to'July 31, 1940, and the amount at the foot ‘thereof 
became due and payable by the respondent to him ori July 31, 1940. The appellant, 
however, sought to'extend the commencement of the period of limitation to May 17, 
1941, on the ground that the monies, the subject-matter of that deposit receipt, were 
payable to him on.demand, that.such demand.was made by him on May 17, 1941, 
and that therefore that was the date forthe commencement of the period. of limitation. 
No express agreement in this behalf could be proved 'by him nor could an agrée- 
ment be implied from the course of dealings betweén him. and the company for the 
period of 25 years during which the déalings continued between the'parties. As a 
matter of fact, such an. agreement, either express or implied, was negatived by the 
very terms of the deposit receipt which, apart from mentioning that the monies were 
received by. the company as deposit. for 12 months from August 1, 1939 to July 31, 
1940, contained on the reverse a note that interest would cease on due date. T 
was sufficient to establish that the amount due at the foot of the deposit receipt be- 
came due ang payable on the-due date mentioned therein and that there was no 
question of the amount being payable at any time thereafter on demand being made 
in ‘this behalf by the creditor. "Ihe course of dealings between the parties also 
negatived any such agreement because it appears from the record that such deposit 
receipts were passed by. the company in his favour from time to time, each of such 
S—14 
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receipts being for a fixed period in the same terms as the deposit receipt in question and « 


the receipts containing similar notes on the reverse that interest-would cease on 
due date. Both the Courts below were therefore right in coming to the conclusion 
that there was no agreement of the kind put forward by the appellant that the monies 
due at the foot of the deposit receipt in question were re-payable on demand and that 
monies due at the foot thereof became due and payable by the company to him on 
July 31, 1940. ; fy Rt 

The next question to consider is whether the bar of limitation which set in 
on July 31, 1943, was saved by reason of the circumstances set out in the plaint for 
avoidance of the same. Out of the three acknowledgments of debt pjeaded by the 
appellant the third was abandoned by him in the course of the hearing and the only. 
two acknowledgments which .were pressed were (a) the resolution passed by the 
Board of Directors on May 20, 1941, and (b) the balance-sheet of the company for 
the year 1940-41, dated October 10, 1941. It may be noted that he made no attempt 
at all to prove the balance-sheets ofthe company for the years 1941-42 and 1942-43. 


In regard to the resolution passed by the Board of Directors on May 20, 1941, 
the position is that at that meeting orie Pandurang Narsaji Hadole, who was óne of 
the Directors of the company, made a reference to a proposed settlement ef the claim 
of the appellant for a sum of Rs. 67,939 as found due at the end of July, 1936, which 
had been resolved upon by the Board of Directors on December 22, 1936, but had 
not been accepted by the appellant. The resolution then requested tl appellant 
to inform the company again if even then he was prepared to abide by the teNps of that 
proposed settlement which would be placed before the general meeting of all the 
shareholders of tlie:company if a reply was received from him in the affffmative. 


This resolution of the Board of Directors was alleged by the appellant to be an 
acknowledgment of.a subsisting liability in regard to the debt due by the company to 
him at the foot of the deposit receipt in question. We do not see how it could ever 
be spelt out as such acknowledgment. The contents of the resolution only referred 
to a past liability of the company to the appellant and there was nothing therein 
which could'by any stretch be construed as referring to the liability of the company, 
to him at the foot of the deposit Yeceipt,’dated January 15, r940. Our attention was 
drawn to the deposit receipts which had been passed by the comparty in favour of the 
appellant on May 30, 1935. October 18, 1936, and November 30, 1938, each of which 
was for a sum of Rs. 47,500. No connection was, however, established between the 
sum of Rs. 47,500, the subject-matter ef these receipts, and the sum of Rs. 79,519-12-9, 
the subject-matter of the deposit receipt in question and in the absence of any such 
connection having been established the appellant could not avail himself of the 
alleged acknowledgment of liability contained'in the resolution of the Board of 
Directors dated May 20, 1941, even if it could perchance be construed as an acknow- 
ledgment of a subsisting liability. , This resolution of the Board of Directors dated 
T 2 1941, could not, therefore, avail the appellant as an acknowledgment of 
his debt. 

In regard to the balance-sheet of the Company for the year 1940-41 dated Octo- 
ber 10, .1941, it is to be noted that, even though the appellant applied before the 
trial Court for filing the balance-sheet of 1940-41 on April 28, 1945, he expressly 
stated that he did not want to adduce any oral evidence to prove it. He was, how- 
ever, allowed to file the same. But it was realised later that the-balance-sheet did not 
prove itself and he therefore made another application on July v1, 1945 for permission 
to file a copy from the Registrar of Companies and contended that this proved itself. 
'This document was, however, rejected by the trial Court as filed too late. When 
the appeal came up for hearing before the High Court, it was contended on behalf 
of the appéllant that the copy which was adduced from the office of the Registrar 
was admissible in evidence but that evidence was rejected by the Hjgh Court on 
a consideration of sections 65 and 74 (2f of the Evidence Act. The attention of 
the High Court was evidently not drawn to the Commercial Documents Evidence 
Act (XXX of 1939) which has amended the Law of Evidence with respect to certain 
commercial documents. Section 3 of that Act enacts that: 


o 


~~ 
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“for the purposes of the Indian Evidence Act, 1872, and notwithstanding sene: conned 
therein, a Gourt : . Try : LS 
7 (a) . eu DO RR Ta E "e T 


b) may presume, within the meaning. of that Act, in relation to dicinabnts included in Part 


P ( 
II of CES :— 


DE à y: 


That any document purporting to bea ducent included in Part I or Part II of the Schedule, 
as the case may be, and to have been'duly made by or under the appropriate authority, was so made 
and that the statements contained therein are accurate." 


“Item No. 21 in Part II of the Schedule mentions :— 


** Gopy, : ceMified by the -Registrar f-Gompanies of the Balance-Sheet, Profit and Loss Account, 
and audit report of a company, filed with said Registrar under, the Indian Gompanies Act, 1913, 
and the Rules made thereunder;" . 

' If the'attention of the High D had bec drawn to this provision of law, 
"we are sure, it would not have rejected the copy of the, balance-sheet obtained by 
the appellant from the office of the Registrar of Companies. We are of the opinion 
that the copy should have been admitted in evidence and we do hereby admit the 
same. 


The appellant contends that-that balance-sheet which was signed by the 
Directors contained an acknowledgment of the debt due by the company to the 
appellant fgr' the sum of Rs. 67,939 as and by way of fixed deposit and that was 
Musas d save the bar of limitation. The question therefore arises whether 
any pr tion can be raised as regards the balance-sheet having been duly made 
by or under the appropriate authority or in regard to the accuracy: of the state- 
ment contained therein under section 3 (P) of the Commercial Documents Evidence 
Act (XXX of 1939.) ] e 

It is to.be noted that this presumption is: snot compulsory as in the case of sec- 
tion 3 (a) of the Act ; it is discretionary with the Court.: The difficulty in the way 
-of the appellant here is however insuperable because we find that there were factions 
in the company at or about the relevant time.” A director's meeting was held on 
April 27, 1941, and the resignation of thé appellarit as the Chairman was' accepted 
and another person was appointed in his place. A second meeting was called for 
‘on May 17, 1941; but it had to be adjourned for want of a quorum. The adjourn- 
ed meeting Was held on May 20, 1941; but no balance-sheet was passed at that 
meeting. There is nothing.on the record to show that there. was another meeting 
-of the Board of Directors for passing the balartce-sheet: of.the company for-the year 
1940-1941. A general meeting of thé share-holders was called for November 16, 
1941, to pass thé balance-sheet. This’ also ,had’to be adjourned to the following 
ay for want of a quorum. At the adjourned meeting the shareholders then present 
refused to pass the accounts and it was not till some five weeks later, namely on 
December 30, 1941, that the rival faction met and passed the accounts. But this 
meeting only purported to be a continuation of the meeting which had to be ad- 
Jjourned for want of a quorum and that clearly was irregular because the adjourned 
meeting had to be'called within twenty-four hours.. It ‘did not purport to be a 
fresh meeting convened after due notice, etc. Under the circumstances, it could 
not be urged that the balance-sheet was duly passed. 


Even if the attention of the High Court had been drawn to the. provisions of 
section 3 (5) of the Commercial Documents Evidence Act (XXX of 1939) it would 
have been perfectly justified in not raising the presumptiori in regard to the balance- 
sheet having been duly ‘made by or under the appropriate authority and in regard 
to the accuracy of the statement contained therein. We axe, therefore, of the opinion 
that this alleged acknowledgment also is of no avail to the appellant., te 


..., Im regard to section 14,0f the Indian Limitation Act which was sought to be 
relied upon ° by the appellant, it, may be shortly stated that the liquidation 
proceedings had not been filed in the Cougts below and there is nothing to show 
that the requirements of section 14 were at all satisfied. “No cogent argument 
has been advanced before us on behalf of the appellant which would induce us to 
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hold that the conclusion reached by the High Court in this behalf was incorrect in.* 
any manner whatever. AE 


On all the grounds we have come to the conclusion that thé appellant's claim. 
was clearly time-barred and the dismissal of his suit by the trial Court as well as. 
the dismissal of his appeal by the High Court were in order. 


. This appeal will therefore stand dismissed with costs: ` ) 
"m Appeal dismissed... 
SUPREME COURT .OF INDIA. : UAE 
[Civil Appellate Jurisdiction] —  - t 
Present :—N. H. BHAGWATI, J. L. Kapur AND P. B. GAJENDRAGADEAR, JJ. 


Bai Hira Devi and others uu" © 2t e. ‘Appellants*- 
The Official Assignee of Bombay a "Uo .. Respondent, 


Presidency Towns Insolvency Act (III of 1909), section 55—Proceeding under—Official Assignee if ree- 
presentative of insolvent. ` ' e 


_ Evidence Act (I of 1872), sections gt, 92 and 99—Resfective scope of—Gift deed —Executant ‘adjudged’ 
insoluent—Proceedings by' Official Assignee to set aside—Applicability of Section goa—DoneeN prevented _ by- 
Provisions, of section gt-read with section 99 from showing that the deed was supported by consideran. . 
... The official assignee making a motion under section 55 of the Presidency Towns Igsolvency.Act. 
(III of 190g) is nota representative-in-interest of the ‘insolvent. i ` 
Section g1 of the Evidence Act (I of 1872) is based on the ‘best evidence rule. ` The best evi- 
dence of the contents of a document is the document itself and it is the production of the document 
that is required by the section in proof of its contents except in cases whére. secondary evidence is 
allowed under the provisions of the Act. jo rus ; © p 


Section 92 excludes the evidence of oral agreements and it applies to cases where the terms of 
contracts, grants or other dispositions of property have been proved by the production of relevant. 
documents themselves under section g1. Sections g1 and 92 in effect supplement each other. Section 


:92,is also based on the * best evidence rule’. 


The two sections however differ in some material particulars. Section 91 applies to all documents. 
whereas section 92 applies only to documents that can be described as dispositive, Section g1 applies. 
to .documents "bilateral: or unilateral, unlike section 92 the application of which is confined only to 
"bilateral documents. Section 91 lays down'the rule of universal application aid is not confined to 
the executant of the document. Section g29on the other hand, applies only between the parties to- 
the instrument’ or their representatives-in-interest ; persons other than those who are parties to the 
document are not precluded from giving extrinsic evidence to contradict, vary, add to or substract- 
from the terms ofthe documents. It is only where a question arises about the effect ofthe document 
as Bremen the parties thereto or their representatives-in-interest that the rule in section 92 can be 
invoked. : , "ML REY ! i Ql UNE Ta ' Ps. 


Section 99 provides that strangers to a document may give evidence of any fact tending to show 
a contemporaneous agreement varying the terms of the document ; the varying expressly mentioned. 
therein would also include contradicting, adding to or subtracting from the terms. -This, section. 
cannot be held to prohibit parties or their representatives-in-interest from leading such evidence 
independently of the provisions of section 92 of the Evidence Act. sett Ne : 

The true position is that, if the terms of any transfer reduced to writing are in dispute, between a. 
stranger to a document and a party to it or his representative-in-interest, the restriction imposed by 


section 92 in regard to the exclusion of evidence of oral agreement is inapplicable ; and both the 
stranger. to the document and the party thereto or his representative-in-interest are at liberty to 


lead evidence to contradict, vary, add to or subtract from its terms. 


In the instant case, the appellants (donees) are entitled to lead evidence in support of their plea. 
that the alleged gift deed is supported by consideration (in the proceedings under séction 55; of Act. 
(III of 1909) by Official Assignee) and the decision of the High Gourt to the contrary has to be set. 
aside. è ' : ae 


Appeal from the Judgment and Order, dated the 6th August, 1954, pf the Bombay 
High Court in Appeal No. 30 of 1954, arising out of the Judgment and Order, dated. 
the 28th January, 1954, of the said High Court in Insolvency No. 74 of 1951. 

: — | 
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M. G: Setalvad, Attornery-General for India. (S...N. Andley and F. B. Dadachanji,: 


-Advocates of  Messrs:; Rajinder Narain-@ Co., with him), for Appellants. 


Purshottam Tricumdas, Senior Advocate As N. Sin, Advocate, with bim), for 
Respondent. i 


The Judgment of the Court x was, delivered by... 


Gory lo 


Gajendragadkar, 7.—This appeal by’ "Special: Leave arises boni the Notice of f 


Motion taken out by therespondent Official Assignee under section 55 of the Presi-' 
‘dency-towns Insolvency Act against the appellants for a declaration that a deed of gift 
executed by tige insolvent, Daulatram Hukamchand, on May'22, 1950, in favour of’ 
the ‘appellants was void. "It appears that some creditors of Daulatram filed a peti-’ 
tion in the High Court of Ju licature at Bombay, Insolvency Case No. 74-of 1 1951, 
for an order that the said Daulatram be adjudged ; insolvent as he had given notice of 


suspension of payment of the debts on August 2, 1951. Daulatram was adjudicated : 


insolvent on August 21, 1951, with the result that the estate of the insolvent vested 
in the respondent under section 17 of thé Act, On September 26, 1951, the res- 
pondent took out the present "Notice of Motion: ‘The impugned deed "of gift has been, 


executed by the insolvent in favour of his wife and three : Sons who a are the appellants. ' 


before us. "In reply to the Notice of Motion’ ‘appellants Í to 3 filed'à joint affidavit 


setting out the facts and circumstances under which tlie said deed of gift had been; 


executed by the insolvent in’ their favour. In substance, the appellants’ case was. 
that, thougf the document puiported to bé gift, it was really à transaction suppor, 
ted by able consideration! and as such it did not fall within the mischief of section 
55 of the Awt.. At the heating of this Notice of Motion before Mr. Justice Coyajee, 
when the appellants sought ` to lead evidence in ‘support of. this, plea, the respondent’ 
objected and urged that ‘the evidence which the appellants wanted to'lead was in- 
admissible’ under section”92 of the Indian Evidence Act. Thé learned Judgé,, 
however, overruled the respondent’ s objection : and allowed the-appellants to lead’ 
their evidence, In the end the. learned Judge did ‘not accept the appellants’ con-: 
tention and; by his judgment. delivered’ ‘on January 28; 19g 54, he granted the. jme 
tion’ claimied by the fespondeht under section 55: ‘of the Act 


Against this judgment and onder the appellants reerd A an Pappe (No. 599: of: 
1954) which.was heard by. Chagla, G.J., and. Shah, J.."The:learned Judges took the: 
view that Mr.:Justice.Coyajee had'erred.in law in “allowing. oral evidence tó:.be-led 
by. the appellants in support of their plea that the.transaction' evidenced by the deed’ 
of gift was in reality'à transfer for consideration. The learned (Judges. held ‘that' the 
gift in question had been. executed by the donor in favour of the donees out of natural 
love and affection.and that;ünder section 92, it was not open ‘to: the appellants to 
lead evidence to. show that the transaction was supported. not by-the ‘consideration’ of! 
natural love.and affection but. by another kind of valuable: ‘consideration: On'this: 
view. of the matter the learned Judges did not think it. necessary to consider the’ 
' oral evidence actually-led.by the appellants-and decide. whether Mr. Justice Goyajee- 

was right or not' in rejecting the said evidence on the merits. That is how the: 
appeal preferred by the appellants was dismissed on August 6, 1954..On September 23, 
1954, thé-application máde.by the appellants for a certificate was rejected by the. 


High Court at Bombay ; but Special Leave was granted to the appellants by this’. 


Court on; November 3», 9 54, and thats how the appeal, ne ‘come, before us‘for final: 
disposal. ' ge atus : TE 
- The wpa point which : arises’ in n this appeal is ‘whether the appellants: were 
entitled to lead oral evidence with a.view to show the real nature of the impugned 
transaction... In deciding this question, it would be necessary to ‘consider the true 
scope and effect of sections 91 and 92 of the Evidence Act. * 


` 


Chapter WI of the Evidence Act’ which begins with section gr deals with diss l 


exclusion of oral by documentary evidence. “Section 91 provides that ` ihe 

“when the terms of a contract, or of a grant, or of any other disposition of property, havê been 
reduced to the form of a document,’ and in all cases in which: any matter is required by.law to be re- 
duced: to-tlie forni of a:docttnient; no evidence shall be given in proof of the terms of such coniract, 


. 
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grant or other disposition of property, or of such matter, except the document itself, or secondary * 
evidence of its contents in cases in which secondary evidence is. admissible under the provisions 
hereinbefore contained.”’ : i 

The normal rule is that the còntents of a document must bé proved by primary evi- 
dence which is the document itself in original. Section 91i is based on what is some- 
times described as the “best evidence rule". The best evidence about the. contents 

of a document is the document itself and it is the production of the document that 

is required by section 91 in proof of its contents. `. In a sense, the rule enunciated by 
section 91 can be said to be an exclusive rule inasmuch as it excludes the admission 
of oral evidence for proving the contents of the document except in casegwhere secon- 
dary evidence is allowed to be led under the relevant proyisions.of the Evidence Act. 


Section 92 excludes the evidence of oral agreements and it applies to cases 
where the terms of contracts, grants or other dispositions of property have been 
proved by. the production of the relevant documents themselves under section gt ; 
1n other words, it is after the document has been produced to prove its terms under 
section 91 that the provisions of section 92 come into operation for the purpose of 
excluding evidence of any oral agreement or statement, for the purpose of contradic- 

` ting, varying, adding to or subtracting from its terms. The application ef this rule 
is limited to cases as between parties to the instrument or their representatives in 
interest. There are six provisos to this section with which we are not concerned 
in the present appeal. It would be noticed that sections 91 and 92 in efiect supple- 
ment each other. Section 91 would be frustrated without the aid of ic os and 
section 92 would be inoperative without the aid of section g1. Since section 92 
excludes the admission of oral evidence for the purpose of contradicting, varying, 
adding to or subtracting from the terms of the document properly proved under sec- 
tion 91 it may be said that it makes the proof of the document conclusive of its con- 
tents. Like section 91, section 92 also can be said to be based on tbe best evidence 
rule. The two sections, however differ in some material particulars. Section gi 
applies to all documents, whether they purport to dispose of rights or not, whereas 
section 92 applies to documents which can be described as dispositive. Section 91 
applies to documents which are both bilateral and unilateral, unlike section 92 the 
application of which is confined only to bilateral documents. . Sectjon 91 lays down 
the rule of universal application and is not confined to the executant or executants 
of the documents. Section 92, on the other hand, applies only between the parties 
to the instrument or their representatives in interest. There is no doubt that 
section 92 does not apply to strangers who are'not bound or affected by the terms 
of the document. Persons. other than those who are parties to ‘the document are 
not precluded from giving extrinsic evidence to contradict, vary, add. to or subtract 
from the terms of the document. It is only where a question arises about the effect 
of the document as between the parties or their representatives in interest that 
the rule enunciated by section 92 about the exclusion of.oral agreement can be 
invoked. This position is made absolutely clear by the provisions of section 99 itself. 
Section 99 provides that : er y 

: ** persons who are not parties to a document or their representatives in interest, may give 

evidence of any facts tending to show a contemporancous agreement varying the terms of the docu- 
ment. i ces t $ . 
Though it is only variation which is specifically mentioned in section gg, there can 
be no doubt that the third party's right to lead evidence which is recognized by sec- 
tion 99 would include a right to lead evidence not only to vary the terms of the docu- 
ment but to contradict the said terms or to add to or subtract from them. If that 
be the true position, before considering the effect of the provisions of section 92 in 
regard to the appellants’ right to. lead oral evidence, it would be necessary to exa- 
mine whether section 92 applies at all to the present proceedings between the 
Official Assignee who is the respondent ard the donees from the insolvent who are 
the appellants before us. A ' ] f i 


Does the Official Assignee represent the insolvent, and can he be described as the } 
representative-in-interest of the insolvent, when he moves the Insolvency Court under, 


* 


\ 


* 
II] . BAI HIRA^DEVI v. ‘OFFICIAL. ASSIGNEE OF. BOMBAY (Gajendragadkar, J). — 111 


section 55 of the Presidency-towns Insolvency Act ? Itis true that, under section 17 
of the Act, on the making of.an‘order of adjudication , the property of the insolvent 
wherever situate vests in the Official Assignee and becomes divisible among his credi- 
tors ;. but the property in respéct of which a declaration is.claimed by the Official 
Assignee under section’ 55 has already gone out of the estate of the insolvent; and it 
cannot be said,to.vest in the official assignee a$'a result of the order of adjudication 
itself. : Besides, when the Official Assignee makes the petition under section 55 he 
does ‘so obviously and solely for the benefit of the creditors, An insolvent himself 
has, and can possibly have, no right to challenge, the transfer effected by him. In 
this respect thg Official Assignee has a higher title than the insolvent and, when, under 
section 55, he challenges any transfer made by the insolvent, he acts not for the insol- 
vent or on his behalf, but in the interest of the whole body of the insolvent’s creditors. 
In theory and on principle, as soon as an order of adjudication is made;.all:proceed- 
ings in regard to the estate of the insolvent come urider the control of the Insolvency 
Court, : It may be said that the Official Assignee in whom the estate of the insol- 
vent vests is to guard not only the interests of the creditors of the insolvent but also 

** public morality and the interest which ` every member of the public has in the observance of 
commercial morality **. 1. 
There is no doubt that it is, s the Insolvency Court alone which has jurisdiction to 
annul the insolyent’s transactions, whether the case is governed by the Presidency- 
towns Insolyency Act or by the Provincial Insolvency Act ; and s the proceedings . 
taken wih cios 55 cannot be deemed to,be proceedings taken for and on behalf 
of the Insolvent at all. : ~~ p% í 


` The provisions | of section 55 themselves support the sare  condiuson. “Under 
section 55, any transfer of property not being a transfer made before and in consi- 
deration of marriage or made in favour of a ‘purchaser or ericumbrancer i in good 
faith and for valuable consideration shall, if the transferor is adjudged insolvent 
within two years of the date of transfer, be void against the Official Assignee. - This 
section, like section’ 53 of the Provincial Insolvency Act, makes the impugned 
transfers voidable at the itistance of the Official Assignee or the Receiver. The trans- 
fers in question are not decldted void as between the parties themselves ; they are 
avoided by the Official Assigaee or the Receiver and their avoidance is intended to 
enure for the benefit of the whole body of the creditors of the insolvent. The re- 
levant sectioris of the two Insolvency Acts in effect require the Insolvency Courts 
to sct aside the impugned transactions in exercise of, the Insolvency ‘Courts’ ex- 
clusive jurisdiction in that behalf. Thé' obvious object of these provisions is to 
bring back to the insólvent's estate, property which has left the estate by the im- 
pugned act of the insolvent himself and make the said property available for: dis- 
tribution amongst his creditors. . It would, therefore, be impossible, to hold that, 
when the Official Assignee makes à petition under section 55 of the Act, hei is acting 
as a representative-in-interest of the insolvent. ` 


In this connection it-would. be relevant to remember that, ‘in, cases Peer 
by ‘the Presidency-towns Insolvency Act, the practice’ in. Calcutta and -Bombay 
consistently allows a creditor who has. proved his debt to file a petition to set aside 


. the transfer under section 55 of the: Act if he shows that the Official, Assignee, on 


being tendered a reasonable indemnity: has unreasonably refused.to make an appli- 
cation. Similarly; under section’ 54-A of the Provincial Insolvency. Act,.a creditor 
himself.can make the application if the Receiver refuses.to take any action. Now, 
if an application is made by:a creditor for setting-aside a voluntary transfer effected 
by the insolvent;.there.can. ‘be no doubt that the creditor is not the representative- 
in-interest. of the insolvent and‘the creditor would obviously. not be affected by the 
provisions of section 92 of the Indian Evidence Act. ' It would really be anomalous 
if section 92 were to:apply to ‘proceedings j instituted by the Official Assignee under 
section 55, though the said section cannot and would not apply to.similar proceedings 
instituted by a creditor. - Having regard to*the object with which section. 55, has 
SS M KD ee ee 
‘ry, The Law ‘of Iniolvéncy i in der Rt. Hon. Sir D; F. Mulla, Kt.—2nd Ed.,:p. 231, 
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been enacted, the nature of the proceedings taken under it, and the nature and éffect 
of the final order which is contemplated under it, it is clear-that, like the creditor 
"Who may apply, the Official Assignee also cannot be said to. be the representative- 
in-interest of the insolvent in these proceedings. -If.that be the true position, sec- 
tion 92 cannot apply to the present proceedings between the respondent and the 
appellant ; and so there can be no-doubt that the respondent would not be pre- 
cluded from leading. evidence of an‘oral agreement for the purpose of contradicting, 
varying, adding to or subtracting from the terms of the Bhpügnes document, 


The question raised by Shri Purshottam which still remains to be considered 
ïs whether the appellants who undoubtedly are the representatives-in-interest of 
the insolvent can avoid the application of section 92. In our opinion, the answer 
to this question must be in favour of the appellants. It is urged before us by Shri 
Purshottam that the scheme of the relevant provisions of Chapter. VI of the Indian 
Evidence Act-is inconsistent with the appellant’s contention that they can lead 
oral evidence about the alleged agreement which may tend to change the character 


. of the transaction itself. Shri Purshottam bases his argument mainly on the pro- 


'visioris of section 91 read with séction 99 of the Act. He contends that section 
91 requires the production and proof of the document itself for the purpose of pro- 
wing the contents of the documents; and by necessary implicátion: all evidence 
‘about arly oral agreeinent which may affect the terms ofthe document is excluded 
by séction g1 itself. "We are not impressed by this argument. As.we Noye already 
observed} sections 91 and 92 really supplément each other. ‘It is bec Section 
91 by itself would not have excluded evidence of oral agreements which may tend 


' io vary the terms of the document, that section 92 has been enacted; afd if section 


.92 does not apply in’ the present case, there is no other section. in'the Evidence 
Act which can be.said to exclude évidence, of the agreement set up by the appel- 
lants. What section 9I ‘prohibits ‘is the admission of oral evidence"to ‘prove the 
-contents of the document. In the present, case, the’ terms of the documént are 


cee 


‘section 91 ; at ‘all. “That i is the MOORE of section g2 j and so, if section 92 
.does not apply, . there is no reason. to exclude" evidéncé about ap oral ‘agreement 
‘solely on the ground that if believed the said evidencé may vaty the terms of the 
transaction, Shri. Purshottam ` also relied üpón dé. provisions ' of section 99. ' His 
argument is that it, is oüly*persops who are not parties to a. documerit. or their 
-representatives-in-interest “who are, allowed by séction 99 to give, evidence. ‘of facts 
tending to show. a. contemporaneous agreement varying ` the térms of the document: 
‘In other words, the effect of section 99 is not only’ ‘to allow strangers to lead such 
-evidence, but to prohibit parties or their réptesentatives- in-interest from leading 
‘such, evidence independently’. of the’ provisions of section 92 of the Evidence, Act. 
We do not read section gg as laying down, any ‘such prohibition’ by necessary "impli- 
cation. As a matter of fact, from the terms of section’ 92 itself, it is clear that 
-strangers to the document are outside the scope'of section 92; “but section 99 has 
presumably. been enacted to.clarify the sanie position. ` It would be unreasonable, 
-we think, :to hold that section 99 was intended not only to clarify the position with 
regard to the. -strangers‘to'the document, but also to lay down a rule of exclusion 
~of oral evidence by. implication in.respect of the parties to the document or their 
.representatives-in-interest. In our opinion, the true position is that, if the terms. 
«of any transfer reduced to writing are in dispute between a stranger to a. docu- 
‘ment and a party to it or his représentative-in-interest the restriction imposed _ 
"by section 92 in regard to the exclusion of evidence of oral agreement is inappli- 
-cable ; and both the stranger to the document and the party to the document or 
"his representative in interest are at liberty to.lead evidence of oral agreement 
"notwithstanding the fact that such evidence, if believed, may contradict, vary, ' 
add to or subtract from its terms. ‘The rule of. exclusion enunciated by section 
-92 applies to both parties to.the docfiment and is based on the doctrine of mutua- 
lity. It would be inequitable and unfair to enforce that rule against a party to 
-a document or his representative-in-interest in the case of a dispute between the 
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said party or his representative-in-interest on' the one hand and the stranger on- 
the other. In dealing with this point we may incidentally refer to the relevant 
statement of the law by Phipson in his treatise on “ Evidence ” : 


* Where the transaction has been reduced into writing merely by agreement of the parties ? 
it is observed, “ extrinsic evidence to contradict or vary the writing is excluded only in proceedings 
between such parties or their privies, and not in those between strangers, or a party and a stranger 3. 
since strangers cannot be precluded from proving the truth by the ignorance, carelesseness, or fraud 
of the parties (R. v. Cheadle’) ; nor , in proceedings between a party and a stranger, will the former 
be estopped, since there would be no mutuality "?, 1 

The result is that section 92 is wholly inapplicable to the present proceedings 
and so the appellants are entitled to lead evidence in support of the plea raised by 
them. It appears that the attention of the.learned Judges who heard the appeal 
in the High Court at Bombay was not drawn to this aspect of the matter. That 
is why they proceeded to deal with the question about thé admissibility of oral 
evidence led by the appellants on: the assumption that section 92 applied. 


We must accordingly set aside the decree passed by the Court of appeal in 
the High Court at Bombay and send the appeal back to that Court for disposal’ 
on the merits in accordance with law. In the circumstances of this case, we think 
that the fair order as to costs of this appeal would be that the costs should abide 


the final result in the appeal before the High Court at Bombay. 


S à —— > Appeal allowed : Case remitted. 
i SUPREME COURT OF INDIA.’ ES 
UM 7 [Criminal Appellate Jurisdiction] DES 


. 1 Present :—B. P. Sma AND S.J. Imam, JJ. 
Kanta Prashad and another ` "wi du « 
|» 7 | 
Delhi Administration f . 
Criminal trial— Test identification parade—Failure to hold —If bar to evidence of 


Appellants 


Respondent. 


identification bej re th 
Court. E vs t f efor £ 
Criminal Procedufe Code (V of 1898), section.233— Failure to frame separate’ charges—When. cured by 
section 537, Criminal Procedure Code—Section 337—Case triable by Special Fudge under Criminal Law 
(Amendment) Act (XXXVI of 1952)—Power of: District Magistrate to ‘grant a pardon. 


-. . It would no doubt have been prudent-to hold a test tdentificatión parade with respect to witnesses 
"who did not know the: áccused' before. the occurrence, but failure'to'hold such a parade would' not 
make inadmissible the evidence of identification in Court. - The weight to be attached to such identifi-. 
cation would be a matter for the Courts of fact and it is not for the Supreme Court to reassess the 
‘evidence unless exceptional grounds were established necessitating such a course. f 

The irregularity in not framing separate charges under sections 120-B, 224/109 of the Penal Code 
and section 5 (2) of the Prévention of Corruption Act, 1947, as required by section 233 of the Code 


of Criminal Procedure, was held to have been cured by the provisions of section 537 of the Criminal 
Procedure Code. . taal Te Dum ‘ ' í ; 


Although a'Special Judge is a Court constituted under the Criminal Law (Amendment) Act 
yet for the purposes of the Code of Criminal Procedure and that Act, it is a Court of Session. Accord- 
ingly although the offence was triable exclusively by the Court of the Special Judge, the District 
Magistrate had authority to tender pardon under section 337 of the'Code of Criminal Procedure 
.as the Court of Special Judge was; in law, a Court of-Session. m 


Under section 8 (2) of the Criminal Law (Amendmént) Act, 1952, the Special Judge has also 


been granted’ power’ to tender pardon. ` The conferment of this power on the Special Judge in no 


way deprives the District Magistrate of his power to grant a pardon under section'337 of the 
Criminal Procedure Code. >- m ; 


` Appeals by Special Leave from the Judgment and Order dated the 16th Novem- 
ber, 1956, of the Punjab High Court (Circuit Bench) at Delhi in Crimirfal Appeals 
Nos. 31-D and 506-C of 1956, arising out of the Judgment and Order, dated the 
gist August, %956, of the Court of the Special Judge at Delhi, in Corruption Case 
No. 8 of 1956. Se : 

1. 3 B. & Ad. 833. di 


Phipson on Evidence, oth Ed., p. 602. 
*Criminal Appeals Nos. 202 and 203 of 1957. 3 6th February, 1958. 
$—15 d 
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D. R. Kalia, Senior Advocate (K. L, Arora, Advocate, with him), for Appellant 
in Cr. A. No. 202 of 1957. : ' PM "E 

D. R. Kalia, Senior Advocate (Raghu Nath, Advocate, with him), for Appellant 
in Cr. A. No. 203 of 1957. , 

H. J. Umrigar and R..H. Dhebar, Advocates for. Respondent (In both the 
Appeals). ' ; 

_ The Judgment of the Court was delivered by 

Imam, }.—The appellants, who were police constables at the time of the occur~ 
rence were convicted by the Special Judge of Delhi under section 120-B,and section 
224/109 of the Indian Penal Code and section 5.(2) of the Prevention of Corruption 
Act (II of 1947). ‘They were sentenced to two years’ rigorous imprisonment under 
section 5 (2) of the Prevention of Corruption Act, 1947 and to nine months'rigorous- 
imprisonment under each of the sections 120-B and 224/109 of the Indian Penal: 
Code. The sentences of imprisonment were directed to run concurrently. Their 
appeals to the Punjab High Court were dismissed and the present appeals are by 
special leave. Í l E l i 

The case of the prosecution, as stated in the charge, was that the appellants 
had conspired at Delhi with Ram Saran Das, the approver, M.P. Kh&re, Nand 
Parkash Kapur and Murari between the 6th and 16th of November, 1955 to bring: 
about the escape from lawful custody of M. P. Khare, an undertrial prisoner, and 
that they had also agreed to accept Rs. 1,000 each and other pecuniary adWytages as 
illegal gratification for rendering the escape of M.P. Khare from lawful custwdy and 
that in pursuance of the said conspiracy they had abetted the escape of Mj. Khare 
and that they had accepted the illegal gratification from Nand Parkash Kapur. It is. 
clear from the findings of the Courts below that M.P. Khare escaped from lawful cus- 
tody and the appellants had enabled him to do so and that they had received money: 
as illegal gratification for the part they had played in enabling M.P. Khare to escape 
from lawful custody. ; 

The learned advocate for the appellants had submitted five points for our 
consideration in support of his contention that the conviction of the appellants. 
must be set aside: (1) the pardon tendered to the approver Ram Saran Das by the- 
District Magistrate of Delhi under section 337 of the Code of Criminal Procedure 
was without jurisdiction and authority. Consequently, the evidence of the approver 
was not admissible; (2) on the case of the prosecution, the offence of conspiracy to- 
commit an offence under section 224 of the Indian Penal Code had not been commit- 
ted but that offence, if at all, was one under section 222 of the Indian Penal Code. As. 
an offence under section 222 of the Indian Penal Code is a non-cognizable offence no 
conviction under section 120-B of the Indian Penal Code could be had in the absence 
of a sanction under section 196-A of the Code of Criminal Procedure; (3) prosecution. 
witnesses Mela Ram, P.W.6, and Shiv Parshad, P.W. 7, were accomplices on their 
own showing and as such their testimony could not be taken into consideration; (4). 
no test identification parade of the appellants had been held; (5)the charge, as framed, 
contravened the mandatory provisions of section 233 of the Code of Criminal Proce- 
dure. 

Points 3, 4 and 5 may be disposed of at the outset. We have examined the 
evidence of Mela Ram and Shiv Parshad and find nothing in their evidence which 
establishes them as accomplices. It does not appear that before the High Court it bad. 
ever been urged that these witnesses were accomplices and their evidence could not 
be taken into consideration to corroborate the approver. It was, however, urged 
that these witnesses were unreliable because they had knowledge that an attempt 
would be made to enable M.P. Khare to escape from lawful custody and yet they 
informed no authority about it. As to the reliability of these witnesses the Courts. 
below were entitled to believe them and nothing of any consequence hag been placed 
before us to convince us to take a different *iew from that taken by the Courts below. 

As for the test identification parade, it is true that no test identification parade. 
was held. The appellants were known to the police officials who had deposed against 

he app ellants and the only persons who did not know them before were the persons. 
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with respect to witnesses who did not. know .the accused .before the occurrence, 


be a matter for the Courts of fact.and it is notfor this Court to reassessithe evidence 
unless exceptional grounds. were established necessitating-such a course, |. :. a. 

Itis true that no separate charges were framed under sections 120-B, 224/109 
of the Indian Penal Code and section 5 (2) of the Prevention of Corruption Act, 1947. 
Separate chgrges should have been framed as required by section 233:o0f the. Code of 
Criminal Procedure. In our opinion, the irregularity comimitted,,in this case; was 
cured by the provisions of section 537 of the'Clode. : It is:to be.noticed that it was 
urged before the Special Judge that separate charges should have been framed and 
that a single charge should not have been framed but the objection had been abandon- 
ed by the advocate for the accused when:the Special Judge told him that if it was his 
contention that the accused had been prejudiced by this form of the charge,he would 
frame separate charges under separate heads and then proceed with the trial. Further- 
more, when the charge was framed, the public prosecutor had urged that charges. 
under sepårate heads for each offence'should be framed and that they.should not be 
joined together under one head. The:advocate for the, accused, however, had urged. 
that the charge, -as framed was-correct: ‘It seems to us that when the charge was. 
being frggfed the advocate for the appellants desired that'the charge as framed should 
stand -the public prosecutor’s objection ‘should be overruled. It cannot :be 
now urged that the appellants were prejudiced by the charge as framed. - Indeed, the 
advocate for the appellants abandoned .this objection and there is nothing in the 
High Court's judgment to show that-this contention was again raised. We cannot 
permit such a question to be raised at this stage. It seems.to us; therefore, that there 
is no substance in the submissions made on behalf of the appellants.with reference 
to' the above-mentioned points 3, 4 and 5. . i ; ; 


With reference to the second point, even ifit is assumed that the offence alleged 
against the appellants does not come under section 224 of the Indian Penal Code, 
but under section 222 of the Indian Penal Code, it Has to be remembered that this. 
would be of academic interest in this case, if the appellants have been rightly convic- 
ted under section 5 (2) of the Prevention of Corruption Act, 1947. It also does not. 
appeàr from the judgments of the Special Judge and the High Court that it had been 
contended that there was no sanction under section196-A of the Code of Criminal 
Procedure and consequently the Court could not take cognizance of the offence under 
section 120-B of the Indian Penal Code. Whether a sanction had been granted under 
section 196-A was a question of fact which ought to have been urged at the trial and. 
before the High Court. It is impossible at this stage to go into this question of fact. 
Furthermore, this question also 1s one of academic interest if the conviction and. 
sentence of the appellants under section 5 (2): of the Prevention of Corruption Act; 
1947, are affirmed. ra f 3 

Coming now to the first point urged on'behalf of the appellants, it would appear 
that the District Magistrate of Delhi granted a pardon under section 337 of the 
Code of Criminal Procedure to Ram Saran Das, the approver, in consequence of 
which Ram Saran Das was examined as a witness by the Special Judge. It was 
urged that the District Magistrate could not grant a pardon when the case ‘was 
triable by the Court of Special Judge constituted under the Criminal Law (Amend- 
ment) Act, 1952. The offence under section 5 (2) of the Prevention of Corrup-- 
tion Act, 1947, is punishable with imprisonment for a term which may extend to. 
seven years, or with fine, or with both. ' It was not an offence which was punish- 
able with imprisonment which may extend to ten years. The provisioris of section 
337 enabled g District Magistrate to tender a pardon in the case of any offence triable 
exclusively by the High Court or a Court of Session, or any offence punishable 
with imprisonment which may extend toeten years, or any offence punishable 
under section 211 of the Indian Penal Code with imprisonment which may extfnd to 
seven years, or any offence under sections 261-A, 369, 401, 435 and 477-A of the 


fadt 


116 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). , {1958 
Indian Penal Code. These provisions of section 337 at the time that the pardon was 
tendered were inapplicable as the present case was not covered by its terms. It is 
pointed out that the High Court erred in supposing that the District Magistrate 
could grant pardon in a case where the offence was punishable with imprisonment 
which may extend to seven years or more and which was triable exclusively by the 
Court of Session. The Code of Criminal Procedure at the time that the pardon was 
granted spoke of an offence punishable with imprisonment for a term which xay 
extend to ten years and not seven years. The amendment to section 337 of the Code, 
which came into effect in January, 1956, spoke of an offence punishable with im- 
prisonment which may extend to seven years, but this amendment coyld have no 
application to a pardon tendered on 1st December, 1955. It seems to us, however, 
that the District Magistrate had authority to tender a pardon under section 337 of the 
Code of Criminal Procedure with reference to a case concerning an offence triable 
exclusively by the Special Judge and, therefore, we need not consider whether the 
offence was punishable with imprisonment which may extend to seven years. Under 
section 8 (3) of the Criminal Law (Amendment) Act of 1952 it is expressly stated 
that for the purposes of the provisions of the Code of Criminal Procedure, 1898, the 
Court of Special Judge shall be deemed to be a Court of Session trying cases without 
a jury or without the aid of assessors. Section 9 of that Act provides foran appeal 
from the Court of the Special Judge to the High Court and states that the High Court 
may exercise, as far as they may be applicable, all the powers conferred by Chapters 
XXXI and XXXII of the Code of Criminal Procedure, 1898, as if the rt of the 
Special Judge were a Court of Session trying cases without a jury. 1 oM seem, 
therefore, that although a Special Judge is a Court constituted under the a o 
Law (Amendment) Act yet, for the purposes of the Code of Criminal Procedure 
and that Act, itis a Court of Session. Accordingly, we are of the opinion that although 
the offence was triable exclusively by the Court of the Special Judge the District 
Magistrate had  uthority to tender a pardon under section 337 of the Code of Cri- 
minal Procedur. as the Court of the Special Judge was, in law, a Court of Session. 
' It was, however, suggested that the proper authority to grant the pardon was 
the Special Judge and not the District Magistrate, but it seems to us that the posi- 
tion of the Special Judge in this matter was similar to that ofa Judge of a, Court of 
Session. ‘The proviso to section 337 of the Code of Criminal Procedure contemplates 
concurrent jurisdiction in the District Magistrate and the Magistrate making an 
enquiry or holding the trial to tender a pardon. According to the provisions of 
section 338 of the Code, even after commitment but before judgment is passed, 
the Court to which the commitment is made may tender a pardon or order the com- 
mitting Magistrate or the District Magistrate to tender a pardon. It would 
seem, therefore, that the District Magistrate is empowered to tender a pardon even 
after a commitment if the Court so directs. Under section 8 (2) of the Criminal 
Law (Amendment) Act, 1952, the Special Judge has also been granted power to 
tender pardon. The conferment of this power on the Special Judge in no way de- 
prives the District Magistrate of his power to grant a pardon under section 337 of the 
Code. At the date the District Magistrate tendered the pardon the case was not 
before the Special Judge. There seems to us, therefore, no substance in the sub- 
mission made that the District Magistrate had not authority to tender a pardon to 
Ram Saran Das, the approver, and consequently the approver's evidence was in- 
admissible. . 


The findings of the High Court establish the offence of the appellants under 
section 5 (2) of the Prevention of Corruption Act, 1947 and we can find no sufficient . 
reason to think that the appellants were wrongly convicted thereunder. 

The appeals are accordingly dismissed. 

Appeals dismissed. 
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SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction.] 
Present :—N. H. BHAGwATI, J. L. Kapur anb P. B. GAjENDRAGADKAR, JJ. 


Shreemati Kashi Bai . : .. Petitioner* 
v. 
Sudha Rani Ghose and others ` .. Respondents. 


Adverse Possession—Coal mine—Requisite for acquisition of title. 


Even though it may not be necessary for the purpose of establishing adverse possession over a 
coal mining area to carry on mining operations continuously for a period of 12 years, continuous 
possession of the mining area and the mine would be a necessary ingredient to establish adverse 
possession. E 

In the instant case, what has been proved by ths appellant is that two inclines opened by Bennet 
were worked in 1917 or "1918, no mining operations till 1923, when they were restarted and continued 
till 1926, then ceased and recommenced in 1931 and carried on till 1933, and they were recommenced 
by the appellant in 1944 ; such intermittent working of the mine is wholly insufficient to establish 
possession which would constitute adverse possession or would lead to an inference of the same. The 
presumptiom of law that during the period when the operations had ceased to be carried on, the 
possession would revert to the true owner has not been rebutted., 


Nageshwar Bux Roy v. Bengal Coal Co., (1930) L.R. 58 L.A. 29 : 60 M.L.J. 183 (P.G.) ; Secretary 
of State for Igglia v. Debendra Lal Khan, (1933) L.R. 61 LA. 78: 66 M.L.J. 134 (P.G. 3, considered and 
distin 

al from the Judgment and Decrees, dated the 27th September, 1951, 
of dc TS atna High Court in Appeal from Original Decrees Nos. 252 and 254 of 
1948, arising out of the Judgment and Decrees, dated the 11th May, 1948, of the 
Court of Subordinate Judge, Dhanbad, in Title Suits Nos. 16 and 50 of 1945 


respectively. 
©" M. G. Selalvad, Attorney-General for India (Kshitindra Nath Bhattacharya 
and S. N. Andley, J. B. Dadachanji and Hanson Natty ‘Advocates of Messrs. Rajinder 
Narain &? Co., with him), for Appellant. 

N. C. Chatterjee, Senior Advocate (S. C. Bannerjee anda, R. Chatterjee, Advocates, 
with him), for Respondents Nos. 7 to 13.. 


P. K. Chatterjee, Advocate, for Respondents Nos. 2 24 T 6 (Minors). 
Gauri Dayal, Advocate; for Respondent No. 5. 


The Judgment of the Court was delivered by 

Kapur, 7.—In these two appeals brought by leave of the Patna High Court 
against a judgment and two decrees of that Court a common aad the sole question 
for decision is one of adverse possession. Two cross suits were brought in the 
Court of the Subordinate Judge, Dhanbad, raising common questions of fact and 
law. The appellant and respondent Manilal Becharlal Sangvi were defendants in 
one (Suit No. 16 of 1945) and plaintiffs in the other (Suit No. 50 of 1945). Res- 
pondents Nos. 1-3 were the plaintiffs in the former suit and defendants in the 
latter. The other respondents were defendants in the latter suit and were added 
as plaintiffs at the appellate stage under Order 1, rule 10, Code of Civil Procedure 
in the appeal taken against the decision in the former suit. Both the suits were 
decreed against the appellant and respondent Manilal Bacharlal Sangvi who took 
two appeals to the High Court at Patna. Both these appeals were dismissed by. 
one judgment, dated September 27, 1951, but two decreeswere drawn up. Against 
this judgmeng and these decrees the appellant has brought two appeals to this 
Court which were consolidated and will be disposed of by this judgment. 


. The faci»necessary for the decision of these two appeals are that on November 
26, 1894, Ganga Narayan Singh, a zamindar and proprietor of pargana Katras 
granted to Ram Dayal Mazumdar a lease*of “ the coal and coal mining rights ” 


D 





*Givil Appeals Nos. 1190-119 of 1956. 25th February, 1958. 
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in two plots of land, one in mouza Katras and the other in mouza Bhupatdih. On 
November 6, 1894, he granted a similar lease in plots contiguous to the plots in the 
lease mentioned above to Bhudar Nath Roy. In Suit No. 32 of 1896 boundaries 
between these two sets of plots were fixed and this was shown in a map which was 
incorporated in the decree passed in that suit. On the death of Ram Dayal, his 
sons Prafulla, Kumud, Sarat, Sirish and Girish inherited the leasehold rights which 
they on October 19, 1918, granted by means of a registered patta and kabulliat 
to Lalit Mohan Bose for a term of 999 years. One Bennet who along with one Bell- 
wood had obtained a coal mining lease from Raja Sakti Narayan Singh of Katras- 
„garh on September 5, 1917, trespassed on the northern portion of th@land within 
the area leased to Lalit Mohan Bose and sank two inclines and two airshafts and dug 
out coal from this area. This gave rise to a: dispute between the parties which was 
amicably settled and the area trespassed was returned to the possession of Lalit 
‘Mohan Bose. This fact was denied by the appellant and Manilal Becharlal Sengvi 
respondent in their written statement and in their.plaint. Lalit Mohan Bose 
died in 1933 leaving a will of which the executors were his widow, Radha Rani 
and his brother Nagendra Nath Bose. They leased out 17 bighas of land in posses- 
‘sion of Lalit Mohan Bose to Keshabji Lalji in 1933. The remaining porjion of the 
area leased to Lalit Mohan Bose was given on lease on March 15, 1938, to Brojendra 
Nath. Ghose and Vishwa Nath Prasad respondents and to Ram Chand Dubey but 
the possession thereof had*been given to them in July, 1937.and they (the above 
two respondents) and Ram Chandra Dubey carried on colliery busin in the 
name and style of West Katras Colliery. On the death of Ram Chandra” Dubey 
his estate was inherited by his sons and widow who on June 25, 1944, 4fbld their 
right, title and interest to Nagendra Nath Bose. These three, i.e., Brojendra Nath 
e Viswa Nath Prasad and Nagendra Nath Bose were the plaintiffs in Suit No. 
16 of 1945. 


As stated above Raja Sakti Narayan Singh leased an area of 256 bighas to 
Bennett and Bellwood on.September 5, 1917, and they assigned their rights to 
the New Katras Coal Co., Ltd. This company worked the coal mine for some 
time but went into liquidation and in Execution Case No. 293 of 1922 the right, 
title and interest of the company were sold and purchased by Nanji Khengarji, 
father-in-law of Shreemati Kashi Bai, appellant.and by one Lira Raja. In August 
1923, Nanji Khengarji and Lira Raja effected a partition, the wéstern portion 
of the leased coal field fell so the, share of Nanji Khengarji and the eastern 
portion to Lira Raja. The former carried on the business in the name and'style 
of Khengarji Trikoo & Co., and the Colliery came to be known as Katras New 
Colliery. On the death of Nanji Khengarji in 1928 his son Ratilal Nanji inherited 
the estate and on his death in September, 1933, the estate passed to the appellant 
Shreemati Kashi Bai, widow of Ratilal. In December, 1944, she (Shreemati 
Kashi Bai) entered into a partnership with Manilal Becharlal Sengvi,, respondent. 


- On March 24, 1945, Brojendra Nath Ghose, Vishwa Nath Prasad and Nagendra 
Nath Bose respondents Nos. 1-3 as plaintiffs Nos. 1-3 brought a suit (Suit No. 16 
of 1945) against Shreemati Kashi Bai, defendant No. 1, now appellant and against 
Manilal Becharlal Sengvi defendant No. 2 now respondent No. 10 for fixation of 
the intermediate boundary and for possession of the area trespassed.upon by the 
defendants and for compensation for coal illegally removed by the latter and also 
for an injunction. They alleged that the defendants had wrongfully taken posses- 
sion of the area in dispute shown in the map attached to the plaint and had illegally 
removed coal from their mine. The defendants in their written statement of June 
29, 1945, denied the allegations made by the plaintiffs. : They pleaded that the 
area in dispute was acquired by Nanji Khengarji and-Lira Raja and had been worked 
by them and they had been in sole, exclusive, uninterrupted and undisturbed posses- 
sion of the area openly to the knowledge of the plaintiffs in that suit and had there- 
fore acquired title by adverse possession, The claim of ownership which they had 
set up as a result of acquisition from Bennett and Bellwood was negatived by the 
Courts below and is no longer in dispute before us, the sole point that survives 
being one of adverse possession. s ve 
. 
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.' 'The cross Suit No. 50 of 1945 was brought by the defendants in Suit No. 16 of 
1945, i.e., Shreemati Kashi Bai (appellant) and Manilal Becharlal Sengvi (respon- 
dent) against the three plaintiffs of Suit No. 16 of 1945 (respondents Nos. 1 to 3) 
and against heirs of Lalit Mohan Bose and" against Purnendü Narayan Singh son of 
the original grantor Raja Sakti Natayán Singh. The allegations by the plaintiff 
‘in this suit (No. 50 of 1945) were the same'ás their pleas as defendants in Suit No. 16 
of 1945. The two suits were tried together with comnion issues. The learned 
Subordinate Judge decreed Süit No. 16 of 1945 and dismissed Suit No. 50 of 1945 
which were thus both decided in favour of respondents Nos. 1 to 3. He held that 
the land imguit was included in the area leased to respondents Nos. 1 to 3 t.e., Bro- 
jendra Nath Ghose, Vishwa Nath Prasad and Nagendra Nath Bose and therefore the 
area in which two inclines of seam No. g were situate formed part of the area leased 
to them and that enéroachment by the appellant, and 'Manilal Becharlal Sengvi 
respondent onthe land in dispute was proved. As to adverse possession he held 
that the two inclines and airshafts had been sunk in 1917 by Bennet in seam No. 9 ; 
that there had been no continuous working:of the seam by Khengarji Trikoo & Go., 
except from the year 1923 to 1926 and from 1931 to:1993, working was again 
begun in „1939 but how long it was continued thas not been proved and that the 
working ôf this seam had restarted in 1944.. He also found that the disputed area 
¡was confined. to seam No. 9. , From these facts he was of the opinion that there was 
no dispossession of the respondents Nos. 1 to 3 and no adverse possession had been 
. establi as against them. He further held that the working of.a part of seam 
(No. ould not give to. the trespasser. the right to the entire seam even if.conti- 
nuous pessession was proved: In regard to compensation the learned Subordinate 
‘Judge held that respondents Nos. 1 to 3 were entitled to it as from December, 1944 
and the amount would be determined pr the appo meni of: a Commissioner in a 
subsequent proceeding. 


The High Court on appeal ae the findings áf the: trial Court ad held 
that the land “in dispute was part of the land leased to respondents Nos. 1 to 3 ; 
that the appellant and Manilal Becharlal Sengvi respondent had encroached upon 
the land in. dispute;. that.the working of the seam had not been continuous and it 
had only been worked for the periods mentioned above. The High Court also 
held that even ff there was continuous possession and ‘working of the mine no title 
-by adverse. possession could be acquired to the whole of the mine. In thé High 
Court the validity of the lease in favour of the respondents Nos. 1 to 3 Was raised 
because of section 107 of the Transfer of Property Act but as the question had not 
been raised or agitated in the trial Court, the High Court allowed defendants 
4 to 10 of Suit No. 50 of 1945 to be added in the appeal arising out of Suit No. 16 
of 1 945 “ for complete adjudication of the issues and to avoid multiplicity of proceed- 
ings.". This question is also no longer in dispute before us. The appellant has 
brought two appeals against the judgment and two decrees.of the High Court of 
Patna. As the'question of ownership of the land in dispute has been decided in 
favour of the respondents by both the Courts below, that question has not been 
xaised before.us and the Controversy Demwent the pacia is ‘confined solely to the 
question of adverse possession. 2E 


On behalf of the appellant the learned Attorney-General submitted that the 
carrying on of the mining operations in the area in dispute even though intermittent 
as found by the Courts below could only lead to one inference that the possession 
of the area as well as of the mine was of the appellant and as she, had. prescribed 
for the requisite period of 12 years, her possession had matured into ownership by 
adverse possession. In our opinion the operations carried on by. the appellant 
were inconsistent with the continuous, open and .hostile possession eor with the 
assertion of hostile title for the prescribed period of 12 years necessary to constitute 
adverse pofsession. It was contended that for the purpose of adverse possession in 
regand to'a coal mine it was not necessary that it should have been worked for 12 
years continuously and it was sufficient if the appellant had carried on ining 
operations for a period of 12 years even with long stoppages. as in the instant case. 
But we are unable to accept this contention. Even though it may not be neces- 

e 
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sary for the purpose of establishing adverse possession over a coal mining area to 
carry on mining operation continuously for a period of 12 years, continuous posses- 
. sion of the mining area and the mine would be a necessary ingredient to establish 
adverse possession. What has been proved by the appellant is that the two in- 
clines opened by Bennet were worked in 1917 or 1918 by the predecessor in interest 
of the appellant, there wére no mining operations till 1923 when they were restarted. 
and were continued till 1926. The operations ceased in 1926 and were recommenced 
‘in 1931 and carried on till 1933 when they ceased again till 1939 and whether they 
were carried on in 1939 or not is not quite clear but there were no iced 
from 1939 to 1944 when they were recomnienced by the appellant. gDuring the 
period when there were no mining operations no kind of possession of fhe appellant 
has been proved and thus the presumption of law is not rebutted that during the 
‘period when the operations had ceased to be carried on the possession would revert. 
to the true owner. 


Nageshwar Bux Roy v. Bengal Coal Co.! which was relied upon by the learned. 
Attorney-General. does not support his contention. In that case the company 
claiming adverse possession had placed facts which were consistent with the asser- 
tion of rights to minerals in the whole village to-which the company claimed adverse 
possession. They openly sank pits at three different places, two of them being 
4 mile distant from the 3rd. The company selected the places where they were to. 
dig up the pits at their own discretion, brought their plant or machigery on the 
ground and: erected bungalows for their employees. - There, was no oeeahnent 
on the part of the company and they behaved openly as persons in possession of 
not one pit but all mineral fields underlying the whole villagé-and they tMtoughout 
claimed to be entitled to sink pits anywhere in the village they chose.- The com- 
-pany was under a bona fide belief that under their lease they were-entitled to work 
the minerals anywhere in the area. In these circumstances the Privy Council 
held the suit to be barred by Article 144 of the Limitatin Act as the company had 
been in adverse possession of the minerals under the whole village for more than 
12 x _It was. pointed out by Lord Macmillan at page 35: 


** possession is a question of fact and the extent of possession may. be an inference of fet d 
And at page 37 it was observed : í : T »$& € 


** Their Lordships are not at all disposed to negative or to weaken the. principle iui as a 
general rule where title is founded on an adverse possession the title will be limited to that area of 
which actual possession has been enjoyed. But the application of this general rule must depend 
upon the facts of the particular case." 


"The finding in favour of ádverse possession in that case must be confined to the 
facts of that particular case. 


Another case relied upon by the learned Aoma was Secretary of State 
Jor India v. Debendra Lal Khan?. There a zamindar claimed title to a'fishery in a 
.navigable river by adverse possession against the Crown. Itwas held that possession 
may be adequate in continuity so as to be adverse even though the proved acts of 
possession do.not cover every moment of the period. That was a case dealing with 
fisheries. It is true that to establish adverse possession nature of possession may 
vary. In the instant case no such possession has been proved which taking into 
‘consideration the nature of possession and the nature of the object possessed would. 
lead to the only inference that the appellant had perfected her title by adverse 
possession. Intermittent working of the mine in the manner and for the ‘period. 
described above is wholly insufficient to establish possession which would consti- 
tute adverse possession or would lead to an inference of adverse possession and we: 
are in agreement with the view expressed by the High Court and would there- 
fore dismissethese appeals with costs. One set of costs between the two appeals. 
except as to Court-fees. * 


"Appeals dismissed. 





3. (1990) L.R. 58 LA. 29 : 60 M.LJ. 183. 2. (1933) L.R. 6: LA. 78 66 M.L.J. 134.. 


4 


dated th 


*. 
d. metis f i 
I1] e BALA SUBRAHMANYA RAJARAM v. B. C. PATIL (Vivian Bose, 7.). 121 


' . SUPREME COURT OF INDIA. 
* [Civil Appellate Jurisdiction.] 
PRESENT >s. J. Imam, K. SORRA RAO AND "Viu Bose, J. 


Bala et Rajaram ..  Appellani* 
p. m t : < * »: A . . s 
B. C. Patil andothers — .. DEDE l T Respondents. . 


Payment of Wages Act (IV of 1936), section 2, (vi) and 1 -— payable under an award of an Industrial 
Court—If * waggs under section 2* fay (as aménded prior to 1957)-—4pplication under Seclion 15—Furis~ 
diction of the Authority under the Act. 


The definition of ‘ wages’ in section 2 (vi) of Payment of Wages Act (IV of 1936) (as it stood 
before the amendment) is not wide enough to include a bonus payable under an award ofan Industrial 
Gourt ; for it is not remuneration ‘ which would be payable if the terms of the contract of employment, 
express or implied were: fulfilled *, *; nor is it a bonus payable as a clause f the contract of employment. 


t E W. Heilgers @ Co. v. N. G. Chakravarthi and others, (1949) F.G.R. 356 (360) : (1949) F.L.J. 358, 
relie 


On this view the Authority under the Pàyment of Wages Act had no jurisdiction“ to entertain the 
petitions mætle to it (in respect of such bonus) under section 15'of the Act. 5 


Appeals from the Judgments and Orders, dated thé 28th August, 1952, of the 


4th January, 1952, of.the said’ High Court exercising its Civil Original 
Jurisdicfion in Miscellaneous Applications Nos.: 302 of 1951 me 308 304 and 305 
of. 1951, espectively. ; 


R. F. Kolah and B. Niijiaain, Advocates, and Ff. B. Dadaclinj, S.N. Andley 
and Rameshwar Nath, Advocates of Messrs.. Rajinder Narain .& Go., for Appellant. 


N. H. Sanyal, Additional Solicitor-Genéral of India (N. P. Nathwani and R. H. 
y rf Advocates, with him), for Repond po r c. A. No. 35 aud No. 5 in 
No. 36. 


| D. H. Buch and Naunit Lal,. Advocates, for Respondent N No. 2 in C. A. No. >. 35 
and Nos. 2-4 in C. A. No. 36. Ric eet Teu 


The Judgment of. the Court, was delivered: by' » 


Vivian Bose, J. — These appeals. arise out of petitions made to the Bombay High 
Court under Article 226 for writs of certiorari. 


The appellant i is the manager of the, Tata Mills Limited, which carries-.on 
business in the manufacture and sale of textile goods in Bombay and as such is res- 
ponsible for the payment of wages under ‘the Payment of Wages Act; 1936.. 


dated hia Court in Appeals Nos. 34:and.35 of 1952; arising out of the Orders, 


» The first respondent : was the Authority under the Payment of "Wages Act.at 
the times material to these appeals. The sixth respondent is the present Autho- 
rity. The Authority is entrusted with, the duty of deciding , cases ae within 
the purview of the Act. 


The second, third, fourth and fifth respondents are eriplsyees. in the Mills. 
A dispute arose about a claim made by the operatives of the Mills fór a bonus for 
the year 1948. This was referred, to the Industrial Court at Bombay. which made 
an award on April 23, 1949, and awarded a bonus equivalent to, four and.a half 
‘months’ wages subject to certain conditions of Which only the sixth is material here. 
It runs as follows : 

** Persons who are eligible for bonus but who are not in the service of the Mill on the date of the 
payment shall:be paid in one lump sum by the goth November, 1949. In such cases, clagmis i in a writing 
should be made to the Manager of the Mill concerned.” 

Those: fperatives who. made a,claim before.the date fixed: above were ' duly 
vale but payment Was refused. ‘to the thing respondent,"who applied much later, 


e 
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on the ground that the condition subject to’ which the award was made was not 
fulfilled. 


The ‘third respondent thereupon made an application before the first res- 
pondent, the Authority under the Payment of Wages Act. 


Similar claims were made by the second, fourth and fifth respondents for a 
bonus for the year 1949. The Industrial Court awarded a bonus equal to two 
months’ wages and in the sixth condition put the date as December 31, 1950. 


By this time Labour Appellate Tribunals came into existence, gp both sides 
filed appeals against the award to the Labour Appellate Tribunal of Bombay. The 
appeals failed and the award was upheld. ^ 


After that, the matter followed the same pattern. Respondents 2, 4 and 5 
applied for their bonus after December,31, 1950. The Mills refused to pay and 
these respondents applied to the first respondent, the Authority under the Pay- 
"ment of Wages Act. : 


The two sets of claims, that is to say, the claim of the third respondent for a 
bonus for the year 1948 and the claims of the second, fourth and fifth »espondents 
for bonuses for the year 1949, were heard together. ; 


The appellant contested these applications on two grounds. He questioned 
the jurisdiction of the Authority to: entertain the petitions made to Ñe He also 
contended that, in any event, as the condition subject to which the award Was made, 
namely, an application on or before November 30, 1949, was not fulfilledgthe claim 
for a bonus did not lie. ; » 

The first respondent held that.it had jurisdiction and, after hearing the parties 
on the merits, decreed the various claims. 


The. appellant thereupon filed writ petitions in the High Court. They were 
heard and dismissed by Coyajee, J. 2 


. An appeal was then filed in the same High Court and heard by the Chief Justice 
and Bhagwati, J. They held that the questions raised were covered: by an earlier 
decision of theirs in another case, dated March 11, 1952, and, following that decision 
dismissed the appeals without hearing further arguments, as counsel.on both sides 
agreed that the matter was cqvered by the earlier decision. $4 "E 


The appellant then applied for a certificate for leave to appeal here. This 
‘was granted by Chagla, C.J., and Dixit, J., on February 2, 1953. 


The first question that we have to decide is whether the first respondent had 
jurisdiction to entertain the petition made to him as the Authority under the Pay- 
‘ment of Wages Act. ‘This depends on whether these bonuses are “‘ wages” within 
the meaning of the definition in section 2 (»i) of the Act. 


The scope of the Authority's jurisdiction is set out in section 15 of the Act. It 
is to hear and decide ^ 


(1) all claims arising out of deduction from wages, and 
(2) all claims regarding delay in the payment of wages. 


Therefore, unless these bonuses are “wages”? within the meaning of the Act, 
the Authority will have no jurisdiction. 


The definition of ‘ wages 7" in section 2 (vi) of the Act is long and complicated 
but leaving aside the clauses in it that are not material for our present purpose, 
itruns— l ' 


*** Wages’ means all remuneration. ... .e. .which would, if the terms of the contract of 
employment, express or implied, were fulfilled, be payable, whether conditionally upon regular at- 
tendance, good work or conduct or other behavifur of the person employed, or otherwise, to a person 
employed in respect of his employment or of work done in such employment, and includes any bonus 
or other additional remuneration of the nature aforesaid which would be sq payable and any sum pay-, 
able to such person by reason of the termination of his employment, but does not include. Ps 


ma 


hf 
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and then five matters that are not included are'set out. 


Now consider this clause by clause. “ Wages means all remuneration ” “Ts 
bonus a remuneration? We think it is.’ Remiuneration‘ is only a mdré formal 
version. of “ payment " and payment is a recompense. for service rendered. 


Now it is true that bonus in the abstract need not be for services "rendered 
and in that sense need not be à remuneration ; for example, there is a shareholder": s 
bonus in certain companies, and there is a life i insurance bonus and so forth.’ But 
that is not the' kind of bonus contemplated here bécause the kirid of remuneration 
that the defisition contemplates is one that is payable. 


** in respect of his employment or of work done in such ‘employment.’ x 


Therefore, the kind of bonus that this definition - ‘contemplates is one TT is 
remuneration for services rendered or work done. Accordingly, itis a “‘remune- 
ration " and as the definition includes all remuneration of a specified kind, we are 
of opinion that bonus of the kind Sa ied here ire within the clause that 
says it must be “‘ remuneration’ : 


Next gomes a clause that limits the kind of remuneration, ‘for, though the 
opening words are “all remuneration ” the words that follow limit it to all re- 
muneration of the kind specified in the next clause, that is to remuneration 


wl would be payable if the terms of the contract of employment, express or ap were 
fulfilled.” 9 


Now the question is whether the kind .of coe contemplated. by: “this definition 
must be à bonus that is “payable. as. ‘a clause of the contract S ONP: Me think 


it is, and for this reason. 


If we equate “ bonus" pitt * remuneration ” e definition. un deadly 
enough that the bonus must. be such that it is. ‘payable “ if the terms of the contract 
are fulfilled ", that is to say, it will not be payable ifthe terms.are not fulfilled. 


Now, we can understand a position where a statute declares that whenever 
the terms of the contract of employment are fulfilled the-bonus shall be payable ;, 
equally, we can- envisage a situation in which an employer: engages to pay a bonus 
should the terms of the contract of employment be fulfilled, by a separate and in-’ 
‘dependent agreement that is not part of the contract ‘of emplo, yment. In either 
case, the matter could be said to fall within this part of'the definition. ' But we can 
‘see no Way in which a bonus can be said to be payable if and when the terms of thè 
contract of employment are fulfilled: outside these ‘two: cases (nàmely; legislation, 
or a separate contract that is not ‘part of thé contract -of employment), ‘except, when 
it is payable by reason of a term, express or implied; in the contract of employment 
itself. In any event, if there are such cases, the present is not one of them, for the 
‘bonus here is payable under an award of an ‘Industrial-Court and has‘nothing to.do 
"with the fulfilment'or otherwise of the terms: ‘of the contract of employment, except 
indneetly. 


e(t wt 


It was argued that as an Industrial Court can direct: payment of bonus should 
an industrial dispute arise in that behalf, the matter falls within the definition. But 
does it? One of the matters that an Industrial Court might take into’ consideration 
before awarding a bonus is whether all the terms of the contract of employment 
have been duly fulfilled and it is possible that such a Court might refuse to award 
à bonus in cases where the terms were not fulfilled, but it would not be bound by 
such a consideration and its right to make an award. of bonus is not conditional 
on the fulfilment of the terms of the contract of employment, whereas, under the 
definition, that is an essential ingredient. . ‘Therefore, even if due fulfilment of the 
terms of the contract of employment was.to:be one of the reasons for* the award, 
the bonus sæ awarded would not be payable because the terms of the contract had. 
been fulfilled but because of an industfial dispute and because i in order to settle: 
it, the Court awarded the bonus. hg 


It is not necess ay to analyse the definition any further (except for one clause) 
e 


because, even if all other ingredients are present, the clause we have just con- 
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sidered would exclude a bonus of the kind we have here, that is to say, a bonus 
awarded by an Industrial Court. 

The^clause we have yet to examine.is this : 

* and includes any bonus or other additional remuneration of the nature aforesaid which 
would be so payable." 3 
It was contended that the words “and includes any bonus” stand by them- 
selves and that the words that follow must be disregarded when bonus is under 
consideration because they relate only to “ additional remuneration ” and not to 
“ bonus ” Y , 

Now, it may be possible to say that the words “ of the nature aforesaid ” only 
govern the words “ additional remuneration” and that they do not apply to ‘bonus’ 
with the result that the inclusion clause “ and includes any bonus, etc." would. 
refer. to two separate things, namely, 


(1) bonus and - 
(2) other additional remuneration of the nature aforesaid. 


In our opinion the clause means— . E LE. 
(1) “bonus . . . . . . . . which would be so payable", and ^ 
(2) “other additional remuneration of the nature aforesaid which would 
be so payable.” i 
If that is correct, then the words ‘ ‘which would be so papable” thro tus back. 
to the earlier part of the definition and we reach the position that the kindof bonus: 
that.is included by the inclusion clause is the kind that would be payable “ if the’ 
terms of the contract of employment, express or implied, are fulfilled ”. 


There is another reason for reaching this conclusion. The opening words. 
of the definition make it clear that “ wages " means remuneration that is payable' 
when the terms of the contract of employment are fulfilled. Therefore, that is’ 
something certain. One knows ahead of time that.if the terms of the contract are 
fulfilled, then the bonus is payable. It may be that the exact amount has yet to. 
be détermined but the fact that bonus is payable and can be claimed as soon as, 
the terms of:the contract are fulfilled is a matter that can be predicated beforehand, 
that is to say, even before the terms of the contract are fulfilled, or indeed, even 
before the work has started if the contract is made that far ahead. But that i is not. 
the case when bonus is awarded by an Industrial Court, for there it is impossible. 
to say. ahead of time whether bonus will be awarded or. not ; indeed, at the time. 
the contract is entered into, it would be impossible to say whether such a claim could 
be laid at all because a. difference of opinion between one worker and, his employer 
about the right to bonus would not necessarily lead to an industrial dispute. When. 
an Industrial Court awards a bonus, independent of any contract, it does so only: 
if there is an available surplus for a distribution of bonus and, the amount of the 
award would depend on the extent of the surplus available for that purpose. There- 
fore, the fulfilment or otherwise of the terms of the contract of employment i is not 
an essential ingredient, of an award of'an Industrial Court. 


In F. W. Heilgers and Co. v. N. C. Chakravarthi and others, the learned Judges 
of the Federal Court held that a bonus not payable under a contract of employment 
does not fall within the definition of “ wages ” in section 2 (vi) of the Payment of 
Wages Act, as it stood before the amendment in 1957. We are concerned with 
the old definition here and not the amended one, so the present case is, in our opinion 
covered by that authority. 


' Itis tr ue that no bonus had been awarded in Heilgers case! and that therefore 


there was nó ascertained sum, whereas there is one in the present case, or rather 
a sum. that is ascertainable, but that was only one of the grounds on whichsthe learned 


Judges proceeded. ‘They held that in ordér to bring a particular payment under. 


the definition of “ wages” two things afe necessary— 


e 





1 


I. (1949) F.L.J. 358 : (1949) F.G.R. 356, 360. * 


L 


1 


4 


11) m EARNIST JOHN WHITE V. KATHLEEN OLIVE WHITE. 125 


** (1) a definite sum, and . . 
' (2) a contract indicating when the sum becomes payable '; 
and they said— ] db: j . 4 


** It is obvious that unless there is an express provision for payaing a stipulated sum, the definition 
will not cover such a payment." , 1 : 

The bonus in the present case is not payable because of a contract but because 
of the award of an Industrial Court. "Therefore, according to the Federal Court, 
it is not “ wages ” within the meaning of the Payment of Wages Act. 3 


In 195A the definition was amended and the following was added: ' 


*' wages! means. . . . . and includes 


(c) any additional remuneration payable under the terms of employment (whether called a 
bonus or by any other name) ; Som Lm : ` 


TIED 


but does not include— 


sert, n 


(1) any bonus (whether under a scheme of profit-sharing or otherwise) wh: 


ich does not f 
part of remuneration payable under the terms of employment » ee 


The change would have been unnecessary-had the law- been otherwise under 
the old degnition ; nor is it possible to say that the clause was added by way of 
abundaref caution because the Federal Court decided otherwise in 1949. In view 
of this amendment, and in view of the Federal Court’s decision, we do not feel justi- 
fied in ting a different view, especially as we think the decision was right. ES 
The learned Judges of the Bombay High Court tried to distinguish the Federal 
Court's judgment on the ground. that no. bonus had been declared there and so 
there was no ascertained sum, but, as we have pointed.out, the ratio of the decision 
covers the present case and, in any case, that is our view quite apart from their con- 
clusion. K ] Gu uH UR Nus CORE cae Sake Ts se 
On this view, it is not necessary to, consider the other poirits that were argued 
because, if the definition of “ wages " as it stood before the amendment, is not wide 
enough to include a bonus of the kind we have-here, namely, one payable under 
an award of an Industrial Court, then, the Authority under the Payment of Wages 
Act had no jurisdiction to entertain the petitions made to it under section 15 of the 
Act. rae i l es e I 
. The appeals are allowed with costs. The decisions of the learned High Court 
Judges are set aside and;also the decrees of the Authority under the Payment. of 


Wages Act. . There will be only one set of costs. l 
l l Appeals allowed. 
‘SUPREME COURT OF INDIA. - = 
{Civil Appellate Jurisdiction. 
PRESENT :—N. H. BHAGWATI, J. L. KAPUR AND P. B. GAJENDRAGADKAR, JJ. 


Earnist John White E , .. Appellani* 
» (9. e : TM. zi y ME 2 
Mrs. Kathleen Olive White (Nea Meade) and others he tueri Respondents. 


Divorce Act (IV of 1869), section 14— Divorce suit Matrimonial offence—Degree of proof required. 
- Practice—Findings of fact of trial and appellate Courts—Interference by the Supreme Court. 


The standard of proofin divorce cases would be such that if the Judge is -satisfied beyond reason- 
tou: : fy 


` able doubt as p the commission of the matrimonial offence he would be satisfied within the 


meaning of section 14 of the Divorce Act (IV ofs1869). 





Préston Fones v. Preston ones, L.R. (1951) A.G.-991, 417, rélied on. 
— ——————————————— $—. 


* Givil Appeal No. 19 of 1956. - 10th March, 1958. 
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The Supreme Gourt will not ordinarily interfere with findings of fact given by the trial Judge 
and the Appeal Gourt ; but if in giving the findings the Gourts ignore certain important pieces of 
evidence and other pieces of evidence which are equally important are shown to have been misread 
and misconNrued and if the Supreme Gourt comes to the conclusion that on the evidence taken as a 
whole no tribunal could properly as a matter of legitimate inference arrive at the conclusion that it 
has, interference by the. Gourt will be called for. ME 

Appeal from the Judgment and Decree, dated the' 21st July, 1954, of the 
Patna High Courtin Letters Patent Appeal No. 24 of1951,arising out of the Judg- 
ment and Decree, dated the 15th May, 1951, of the said High Court in Matrimonial 
Suit No. 2 of 1950. if * 


M. C. Setalvad, Attorney-General for India (P. K. Chatterjee, Adfocate, with 
him), for Appellant. : 
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S. P. Varma, Advocate, for Respondent No: r. 
R. Painaik, Advocate, for Respondént No. 2. ` 


The Judgment of the Court was delivered by 


Kapur, F.—This is an appeal with a certificate under section 56 of the Indian 
Divorce Act (IV of 1869) (hereinafter called the Act) against a judgment and 
decree, dated July 21, 1954, of the High Court of Patna dismissing the husband's 
suit. The husband who is the appellant sued his wife who is respondent No. 1 
for dissolution of marriage on the ground of her adultery with two co-gespondent, 
now respondents Nos. 2 and 3. The suit was tried in the High Court by S\earer, J., 
who. dismissed the suit and this decree was on appeal confirmed by the Appeal 
Court. The question as to the legality of the certificate granted was raif€d but in 
the view that we have taken it is not necessary to decide this question. 


The husband was married to the wife at Kharagpur on February 3, 1943, and 
there is no issue ofthe marriage. The parties thereafter resided at “ Rose Villa ”? 
at Samastipur and respondent No. 2 was residing with his mother in an adjoining 
house called “ Sunny Nook”. The husband alleged various acts of adultery between 
the wife and the other two respondents. As regard allegations of adultery of the 
wife with respondent No. 3, the High Court has found against the husband and these 
findings have not been challenged before us. The allegations of adultery between 
the wife and respondent No. 2 were also held not proved. In appeal before us 
the husband has confined his'case to the acts of adultery alleged to have been 
committed at the Central Hotel, Patna, where the wife and respondent No. 2 are 
alleged to have resided together between July 25, 1950 and July 28, 1950, under the 
assumed names of Mr. and Mrs. Charles Chaplin. The wife pleaded that she came 
to Patna solely with the object of having her tooth extracted and returned to Samasti- 
pur the same day and that she had to come alone as in spite of her request the 
husband refused to accompany her. Respondent No. 2 pleaded that he came to 
Patna with his mother “ in connection with seeking employment under the Superin- 
tendent of Police, Anti-Smuggling Department, also in connection with mother’s 
tooth trouble and for household shopping". He also pleaded that he stayed with 
his mother in the same room under his own name and not under an assumed name. 


The trial Judge found thatthe wife and respondent No.2 and the latter's mother 
stayed in two rooms in the Hotel Nos. 9 and 10 from July 25, 1950 to July 28, 1950. 
He accepted the testimony of the Manager of the Hotel, Cardoza P.W. 3 and also 
of the sweeper Kira Ram P.W. 4. He found that the wife and respondent No. 2 
were seen by Kira Ram in room No. 10 and also that the party i.e., the wife, res- 
pondent No. 2 and the latter's mother were served morning tea in one room which 
they had together but he did not infer any acts of adultery from this conduct. The 
document Éxhibit 8, dated November 22, 1950, but actually written earlier was 
held by the learned Judge to contain “ a large substratum of truth ". The Appeal 
Court (S. K. Das, C.J., and Ramaswami,*].) agreed with the findings of the trial 
Judge but they also were unable to drawethe inference of the commission of adultery 
from the evidence. In appeal it was contended that the findings of the Courts 
below were vitiated because certain pieces of evidence had« been misread, some 
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ignored.and as a matter of legitimate.and proper inference the. Court should not 


have arrived at any, other, conplusion but that. the wile Was gus of. adultery with. 


respondent No.2., . ..v 31 ^s 

"This Court will. iot ordinarily ‘interfere with findings of ci given by, the trial 
Judge and the Appeal Court put if in’ giving the findings, the Courts i ignore. certain. 
important pieces of evidence and other pieces of evidence which are equally impor- 
tant are shown to have been misread. and. misconstrued. and’ this Couft comes to 


the conclusion that on the evidence, taken as a whole no tribunal could properly. 


as a matter of legitimate inference arrive at tlie conclusion that-it has, interference 
by this Cou™ will be calléd for. (See State of Madras v. A. Vaidanatha Iyer}, Purvez 
Ardeshir Poonawala ve" The State of Bombay? and: Stephen Seneviratne v. The: King’). 


E ' The Central Hotel, Patna, which. is alleged. to be the scene of adultery: by 
the wife had only .10 rooms, which, were all single, but whenever necessary addi- 
tional beds were put.in. .. At the relevant time M. C. Cardoza P.W..3 was em- 
ployed. as. its Manager, Kira Ram. P.W. 4 as a sweeper, Abdul Aziz. P.W. 5 
and Usman: Mian P.W. 6 as bearers, .Kira Ram identified the-wife as the lady 
who had stayed. at the hotel with respondent No..2 but the other hotel'-servants: 
although they were shown the photograph .of the wife and: also saw her in Court. 


were unable to recognise her.as the:person who stayed with respondent No.. 2.: 


But they did identify, him. as the Pepe who had sayed in the hotel along Nun 
two ladeff i 


Examined b ‘by counsel Kira Ram stated ! 


* 0. (Pointing out to the wife) Task: you, do you 1 know this lady. ? 


A. Yes. Q. Did they | ever visit your hotel? 4. Yes. Q. How long-ago ? 4. About gor 10 
months ago. ' Q. How long did Pie stay there? A. Apon: 4or 5 days. Q. What room | did they 
occupy ? A. Room:/No. 10? Aot 


^ 


He was unable to say as to the number of beds i in room No. 10 nor is, s, there any 
other evidence in regard to this, He also.stated:, " . , . ` 


E 


“ Q. During their stay for these 4 or 5 days in your'hotel, dia you go to clean their bath room E 


A. Yes. Q. Did you see them in that room whenever you went.?- A. Yes, whenever I used to go to- 


sweep the room I fotind Memsaheb and Saheb there. UD 


D 


Questioned by the Court the witness said ; . 


“p. Gan you remember was there any other Memheb with thes two? A, There was another 
Memsaheb who lived in room No. 9. 


Q. What was she like, young Memsaheb or what ? A. She was not very old, but she was old.” 


And this obviously refers to respondent No. 2’s mother. The evidence of Kira Ram: 
therefore shows that the wife and respondent No. 2 occupied one room, room No. 
10. No question was-put to this witness as to his hours of duty nor was the nianager 
Cardoza asked anything about it but another | witness Abdul Aziz, bearer P.W. 5, 
was asked about it as follows : 
“Q. What are the hours of work of the sweeper? 4. He comes at 7 A.M. and he leaves in the 

evening. He sometimes goes away at about 11 and 11-30 A.M. or I2 noon. de 
Similarly no questions were put to Kira Ram about the state of habillement of the 
wife'and respondent No. 2 and the witness never deposed about this fact. The 
learned trial Judge erroneously thought that when Kira Ram spoke of the wife 
and respondent No. 2 he “ speaks as if“ they’ were fully dressed and not en desha- 
bille? and the Appeal Court took this finding to be “as if this witness’. evidence 
showed that both of them were fully dressed". The Appeal Court also seems to have 
misdirected itself in regard to-the.duty hours.: It said “the sweeper concedes that he 
was on duty from6 A.M. to 11 A.M." There ‘is also evidence which has not been rejected 
that morning téa was served to all the three, że., the wife, respondent No. 2 and the 
E M——————————————— 

r. (1958) S.G. 1958 :1M.LJ.(S.G.) '*». Griminal Appeal No. 122 of 1 » decided 
196 : (ros I re WR. & uo 36: dS ) on 20th oun o 934 
M.L.J. (Grl.) 299 : A.E.Ra 1958 S:G. 6r, 64. g. ALR. 1936.P.G, 289, 299. 
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mother of the latter in the same room. The statement of Kira Ram that the wife 
and respondent No. 2 occupied the same room receives corroboration from Exhibit 
6, the hotel bill and receipt, dated July 29, 1950, for room No. ro in the name of Mr. 
and Mrs. Charles Chaplin. This document even though contemporaneous with 
the events under consideration and strongly corroborative of Kira Ram's evidence 
and of the statement of Cardoza that when Mr. and Mrs. Charles Chaplin ‘“ stayed 
in the hotel, they stayed in their own room ” does not seem to have been brought 
to the notice of either of the Courts below. Because of the infirmities pointed out 
above the import of the testimony of Kira Ram which has in the main been accepted 
by both the Courts below has been missed and its necessary consequenges ignored. 


Then there is the evidence as,to disappearence of the entry in the Hotel Visitors? 
Book which was in the handwriting of respondent No. 2. This entry was in the 
assumed name of Mr. and Mrs. Charles Chaplin from Hong Kong but when he 
(respondent No. 2) was asked to fill in the Foreigner's form the entry was changed 
from Hong Kong to Samastipur. The entry itself could not be produced in Court 
because as deposed by Cardoza, respondent No. 2 came to the hotel and by managing 
to send the hotel servant away from the room where the Visitor's Book was kept; 

' he tore off the pages containing this entry. This fact receives support from the 
complaint which Cardoza made to the police on December 5, 1950, and the entry 
in regard to this complaint made in the Station House Diary of the same date. Both 
these documents have been produced as-Exhibits 1/1 and 1/2. The qenificance 
of this piece of evidence lies in the fact that it was done after the husbate started 
collecting evidence of adultery and after he and his sister had inspected the entry 
which according to his statement was in the handwriting of respondent N6. 2. 


The reason of the wife's visit to Patna was tooth-trouble. After her tooth 
was éxtracted she did not see her dentist again even though he had asked her to 
do so. Her version is that she returned to Samastipur the same evening which 
the Courts below have not accepted. Thus it shows that she stayed on at the 
Gentral Hotel, Patna, for four days with respondent No. 2 without any reason 
being given by her and so far as the hotel bill and receipt, Exhibit 6, goes, the hotel 
charges for her. stay were paid by “Charles Chaplin ”? i.e., respondent No. 2 and 
not by her. This fact has again escaped the notice of both the Courts below. And 
this is more in consonance with guilt than innocence ofthe wife. ~ = - 


: m - "eM 

There are then the statements of J. A. Baker P.W. 8 and T.H.O'Connor 
P.W. 9 to the éffect that in September, 1950, at the house of O'Connor respondent, 
No.:2 in the presence of these two witnesses boasted of his having had a good time 
with the wife arid that “she was a remarkable lady ”.- -Respondent No. 2 had also 
love letters purporting to be from the wife, parts of which he read out to' these wit-. 
nesses. They repeated the story to the husband which set him thinking. Shearer, 
J., held this part of the evidence to be true and the Appeal Court also accepted, it 
but construed it as showing that there was no adulterous connection at that time, 
i.e., in September or it had ended at the instance of the wife. Even as it is this 
finding is not destructive of the husband's case as to adultery at Patna in the month 
of July ;'on the other hand it supports adulterous relations. ) 


'The presence of the mother of respondent No. 2 might have been a shield 
against the commission of adultery at Patna but the document Exhibit.8 which 
has been accepted by the Courts below to have a substratum of truth just strips 
it away. This document is indicative of the mother's attitude towards the wife. 
'The following extract from this document is relevant as showing that she wanted 
thé wife for her son: 

' * How nice it would have been if you had married my son David.’ On another occasion while 
having tea alohg with her she begged me to leave my husband and go away with her son who was 
ruiningehis life and health and could not settle down to a job as he could not bear to sge me married 
to another man.” ý ; 

The presence of the mother would thus @e no impediment to adulterous relations 
between the two. The wife in the witness-box wholly denied the episode of the 
Central Hotel including her stay there; which has deprived the: Courts of her 
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explanation. We are, therefore unable to get any assistance from her or as a 
matter of that from.respondent No. 2 as to what happened in the hotel at Patna. 


The appellant contends that the only conclusion to be arrived atfupon the 
evidence taken as a whole is that the wife was guilty of adultery with respondent 
No.2. In other words the evidence was in quality and quantity such that it satis- 
fies the requirements of section 14 of the Act which provides : : 


* S$,'14.—In case the Gourt is satisfied on the evidence that the case of the petitioner has 
been proved... .... cece eee nne UosnEW((ver e SPP TERCIUM Na ds dd : 


The imporfant words requiring consideration are “satisfied on the evidence". 


"These words imply that the duty of the Court is to pronounce a decree if satisfied 
that the case for the petitioner has been proved. but dismiss the petition if not so 
satisfied. In section 4 of the English Act, Matrimonial Causes Act of 1937 the same 
words occur and it has been there held that the evidence must be clear and satis- 
factory beyond the mere balance of probabilities and. conclusive in the sense that 
it will satisfy what Sir William Scott described in Loveden v. Loveden!, as ** the guar- 
ded discretion of a reasonable and just man”. Lord MacDermott referring to 
the description of Sir William Scott said in Preston Jones v. Preston Jones? : "a 


* The jurisdiction in divorce involves the status of the parties and the public interest requires 
that the marriage bond shall not be set aside lightly or without strict enquiry. "The terms of 
statute recoggise this plainly, and I think it would be quite out of keeping with the anxious nature 
of its prowflens to hold that the Court might be ‘ satisfied’ in respect of a ground for dissolution 
with something less than proof beyond reasonable doubt. I should, perhaps, add that I do not base 
aay conclygion as to the appropriate standard of proof on any analogy drawn from the criminal law. 
I do not think it is possible to say, at any rate since the decision of this House in Mordaunt v. Moncriffe*, 
hat the two jurisdictions are other than distinct. The true reason, as it seems to me, why both accept 
the same general standard—proof beyond reasonable doubt—lies not in any analogy but in thegravity 
and public importance of the issue with which each is concerned." 


The Act lays down in séction 7 that Courts in all suits and proceedings under 
the Act shall act and give relief on principles and rules which, in the opinion of 
the Court, are as nearly as may be conformable to the principles and. rules on 
which the Court for Divorce and Matrimonial Causes in England for the time. 
being acts and gives relief. In our opinion, the rule laid down by the House of 
Lords would provide the principle and rule which Indian Courts should apply to- 
cases governed by the Act and the standard of proof in divorce cases would, there- 
fore, be such that if the Judge is satisfied beyond -reasonable doubt as to the . 
commission of the matrimonial offence he wéuld be satisfied within the meaning 
of section 14 of the Act. The two jurisdictions, i.e., matrimonial and criminal, 
are distinct jurisdictions-but terms of section 14'make it plain that when the,Court) 
is to be satisfied on the evidence in respect `of matrimonial offences, ihe g ult 
must be proyed beyond reasonable doubt anf EAST Tar prn ADI MAE the, 
Courts in India would act and the xeáion, for adopting shis.standard.,of, prootias,, 
the grave consequencetwhich-follaws aifinding»of.guilt.ino-matrimonialsoausesuivcllol 

‘ 990 adi 33bnu wesw to p noLgsershay "ing 24 sB Jos asnashan rotnansqmos oi 
‘awer v. Gower* was pressed before “us by counsel forthe appellants sas tats 

e UM ApPronsTa that phe Port Shows. pave n.a. matrimonial offence, Butdn.vjew 
of the décision in Preston Jones cases, iiis unnecessary. to, discussqthatiCaseotioilgqe 

asqdndaosuit based oniaimatrimonialcoffence iti isynot-necessary anit is itidéed 
rarely possibfsio'prdve the Auer ran direc) eum neat vay cates fale 
SEN Br oUF BU CIR i us Vestio tH be decided rfe present, case, hereloren 
is whefhercon, the; evidence hio has, been,led, «theitiourtzcan:ibe satisfied beyond 

reasoriable;donbt sthattoadul tetyswas committed: byAthé wifeiwith!respondent& NO. 2 

proved are quantitatively and qualitatively sufficient to satisfy thé test. Tai 

bythe House of Lordy iriaPreston Fone’ E pase? PIT wif ONERE f6‘Pa te atid Yüfed, 
iA + £ Mefa 3r 2 7 SL Pas Oye %. O Ay Oe “x 4 
Witte FeSO Aen NODR Geran ASI dee THe) ORAT URS ID ce 
.ftoluttfznó situ eg ADDA TIDAL NOURI R 70 DANAS 
A. —(1810)-161-E.R.-648, — — —— —— — ——— —3:— (1874) 30- T64 ———— 
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room-No. 10. There was undoubtedly a guilty inclination.and passion, indicated 
by the conduct of respondent No. 2 and there is no contrary indication as to the : 
inclinationand conduct of the wife. On the other hand, her conduct as shown by 
the evidencc is so entirely consistent with her guilt as to justify the conclusion of 
her, having committed adultery with respondent No. 2 and therefore the finding of 
the Courts below as to the guilt should be reversed. 


We would, therefore, allow this appeal, set aside the judgment and decree of 
the High Court and pass a decree nisi for dissolution of marriage. As adultery 
has been proved respondent No. 2 shall pay the costs in' this Court and in the Courts. 
below. ` e 


Appeal allowed : Decree, nisi passed: 
SUPREME COURT OF INDIA. . ` | 

: [Original Jurisdiction.] ME oe is 
Present :—N. H. Buacwatl, B. P. SINSA, S.J. Imam, J. L. Kapur AND P. B. 


' GAJENDRAGADKAR, JJ. : 


Mjs. Kasturi and Sons (Private) Ltd. _ 2 ^ .. Petitioners* 
N. Salivateeswaran and another — ' — ^'- ^" (o. a. Respondents: 
The Indian Federation of Working Journalists, sos! c Intero. 


"Working Journalists (Conditions of Service) and Miscellaneous Provisions Act (XLV of 1955), section 17— 
True scope and effect—Glaim by newspaper employee—Disputed by employer -= Jiurisdichion of State Government , 
or the authority specified by it to decide—Petition by employer -under | Article 32 of , the Constitution —Maintain- 
ability. © . Pu uud e. NA NOE Titae ie Cage s 
Petition under Article 32 of the Gonstitution challenging the order of the authority únder section: 
17 of the Act (XLV of 1955) holding he had jurisdiction to deal with the matter of'claim made by a. 
poer aid employee against his employer and that the said section, if it conferred jurisdiction is. 
ultra vires. ` - i "xs DE. dE 


" -Held.—The State Government or the specific authority metitioned in section 17 has not been; 
clothed with the normal powers of a Gourt'or à tribunal to hold a formal enquiry; section 3'(1) of the 
Act cannot be read as conferring on the State'Governmenht or the. authority: power to enforce. attend- 
ance of witnesses, examine them an oath, etc.,,such as can be.passed-by Boards, Gourts or tribunal’ 
under the Industrial Disputes Act, 1947.. The enquiry contemplated by section ‘17, is;a.summary 
enquiry of a limited nature.and its scope"is confined to the investigation of the narrow point as to what. 
amount is actually'due to be paid to the newspaper employee under a decree; award or other valid: ' 
order obtained -by-him after -establishing his;flaim:;im that behalf. -The view. that the Legislature 
intended that the specific authority or the State Government: should hold a larger enquiry into the : 
merits of the employee's claim without conferring on them the.necessary, powers in that behalf cannot.. 
be accepted. ` ME VIRA u ao GEE ak how idea Gon EP 

' The condition precedent for the application of section 17 is a prior determination by a competent 
authority or a Gourt as tó' What amount is due. When the séction refers to the application by the-. 
employeé'for:the ‘recovery of the mioney due to him it really: contémplates ‘the stage ‘of executiori 
following the. decree; award. or order-as'aforesaid;'' The subject-matter ofthe claim ‘must: also relate 
to compensation under section 4 of the Act, gratuity under section 5 or wages under the decision of 
the Wage Board and no'other. < 775 7 5004 777 ; UE d LAM E 

Accordingly the specific authority (ihe second résponderit) had no jurisdiction to entertain the- 
application of the employeé (the'ist respondent) at this stage? — * - * ALD MEE SE uv 

-Obiter.—The second respondent was.in’ error in both. of;his conclusions that it. would be ‘open: 
to him to refuse to exercise the jurisdiction, to deal with the application and to direct the first respondent. - 
to establish his claim in the ordinary Givil Gourt. Such a refusal would amount to a failure-to exercise: 
thé jurisdiction vested in him and if really a discretion had been’ given to him iii this matter, as assumed. 
by him,:on-the merits of this-case, obviously, it should have been referred to the ordinary Givil Gourt.: 

On, the question of the. vires of the Act, section:17,'in particular, it need not be considered over 
again ; it has already been held by the Supreme Gourt that with the exception of section 5 (1) (a): 
(iii) the rest of she Act is valid. " OEC E No : 
Sinee section 17 has been held to be valid and in order, the competence: of the petition-under 
Article 32 is open to serious jeopardy ; no question about the fundamental rights.of th® petitioner is. 
involved and the grievance against the order by the specified authority under section 17 cannot be 
veiitilated by à petition under Article 32 of the Obnstitution. E 


" 


E 
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But.in the instant case the proper order to be passed. is that the Gourt holds the specific authority 


Me respondent) had no jurisdiction to entertain the application ofthe 1st uid and the petition. - 


ails on a technical ground and must be dismissed. 


4 
(Under Article 32 of the m of India for the P ES of Funda- 
mental Rights.) 


R. Ramamurthi Aiyar and B. K. B. Naidu, Advocates, for Petitioners. 


Purshottam Tricumdas, Senior Advocate (P. Ramaswamy, Advocate, Bombay 
High Court, with Special permission and I. N. veh Advocate, with him), for 
Responder 'No. 1. "ss 


T. Kumar, Advocate, for Intervenen: 


C. 'K. Daphtary; Solicitor-General of India and B. Sen, Senior Advocate, , 


for the Attorney-Gerieral of India (To assist the Court). 
The Judgment of the Court was. delivered by 


Gajendragadkar, F.—This is an application under Art. 32 of the Constitution. 
The petitioner is a private limited company having its registered office at No. 201, 
Mount Rpad, Madras. The company is the proprietor of a daily newspaper called 
Tse Hinpu which is published at Madras and has a large circulation in India 
and abroad. The shareholders of the company are all citizens of India. The 

- first respgndent, Shri N. Salivateeswaran, is a journalist of Bombay and he has 
been sefplying news to various newspapers and journals one of which was THE 
Hinnu. The supply of news by the first respondent to Tne Hinpu was under an 
agreem@nt under which he was. being paid.a fixed monthly honorarium. Gon- 
trary to the advice and instructions of the petitioner, the first respondent left India. 
for Zurich on May 1, 1956. . The petitioner thereupon relieved. him. of his.duties. 
and terminated with effect from March, 1, 1956, the arrangement under which he 
was supplying news to. THe Hipu. He returned to India in July, 1956, and reques- 
ted the petitioner to reconsider.its decision ; but the petitioner did not think that 
any case for reconsideration had been made out. Thereupon the first respondent. 
made an application to.the Labour Minister of the State of Bombay under section 1 7 
of the Working. Journalists (Conditions of Service and Miscellaneous Provisions) 


Act, 1955 (Act*XLV:of 1955), hereinafter referred to as the Act. . On receiving this.. 


application-the State of Bombay: nominated. Shri.M. R. Meher, 1.6.5. -, (Retired), 
second respondent, as the authority "under section, 17 of the Act for the purpose 
öf enquiry into the first résporident’s appliéation and.requested him to examine 
the claim made by the first respondent and, in.case.he was satisfied that any money 
was due, to-issue.a certificate for. that amount to the Collector of Bombay for further 
action as provided under section 17. ' A;copy of the application was served on the 
petitioner by’ órder of the' second respondent ; and a covering letter ‘addressed to 
the petitioner called upon Hun to file his v written statement in reply to the first 
respondents) claim." . 


. By his application ‘the. first, MU had claimed a sum of Rs. '1,57;172- «8-0 
from the, petitioner. In his written statement, the petitioner disputed the whole of 


the claim made,by the first respondent: and traversed all the material allegations 
made by. him in-support-of.his claim. . The petitioner also contended that the 


second respondent had no jurisdiction to go into the matters arising from the first “ 


respondent's application. It was also urged by the petitioner alternatively that, 
even if the second respondent had jurisdiction to deal with the matter, he had the 
discretion to decline to consider the matter and leave it to be tried in the ordinary 
Couris. The petitioner requested the second’ ‘respondent to exercise his discretion: 
and direct the first respondent to establish bis'claim in the appropriate civil Court. 
The petirionets written, statement was filed on October 18, 1956. . 


The second respondent ‘decided: to' deal with the question of jurisdiction as a. 
preliminary issue. He heard both the pMrties on-this preliminary issue apd, by 
his order; dated November 12, 1956, he recorded his conclusion that he had j juris- 


diction to deal with the matter and-that it was unnecessary to direct the first rès- 


£z 
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pondent to.establish!his:claim‘in the ordinary civil Court. Accordingly the matter 
was adjournedtorDecemberia, 1956, for hearing on the merits. It is this order 
which is cNallenged by the petitioner before us by his present petition under Article 
g2bof, thes Gonstitution: or; 101 : 


The petitioner’s case is that section 17 of the acts provides only for a mode of 
recovery of any,anoney due toa working journalist. It does not empower the State 
Government or ae , authority specified by the State Government to act as a forum 
fod ja jüdicating t ipon tiei mette of the disputed claim. That being so, the second 
Tep ént has f nó fariet deal with the merits of the first respondent's claim 
against the petitioner. In the alternative, the petitioner contends that, 
if section 17 confers jurisdiction on the State Government or the authority specified 
by the plate Government to ) adjudicate upon disputed claims mentioned in the said 
septo the said section Would Bgtultra vires and void. On these alternative pleas, 
two alternative reliefs fe “clainiéd by the petitioner. The first relief claimed is 
thata writ in the nature of the writlof prohibition or other suitable writ or direction 
be 9e issue Restraining d the s second, respondent from exercising any powers under sec- 

"IAE of, the di h the enquiry into the lication filed by th 
tion rol the. 7 Act and rocee mew quiry into application filed by the 
first, fesporident and J forwarded ‘to im by the State Government and issue him: a 

ertificate. athe s other relief. cl dedi | is that this Court should be pleased to order 
an direct t that: 6section 7j of "e Actis Is ultra vires and void on the grounds set out in 
the pst pon. gesiotod lo iei inreuop Bi 
anT I5 woüld:-bé 'necessaty:: and convenient to construe section 17 of the ct first 
andsdetermine iits-thuescdpe:anddffect. The larger question about the vires of this 
Act andsthe validity ofithe decision:of:the Wage Board set up by the Central Govern- 
ment under: séction 8 ofithelAcbhavélbeen considered by us in the several petitions 
&led.Pbyiisénverál! émplóyersvin"thab behalf before this Court. We have held in 
those petitions:thatyrwithsthe exception.of section 5 (1) (a) (iii) which deals with 
the; payinentdof gratuityi tohernployees:who voluntarily resign from service, the 
restr of: thes Actas validji3DhatiissWhyrthe: question about the vires of section 17 
needrnotcbe:cohsideredin) thé present petition over again. The main point which 
remains-to be considered, however, is io Does section 17 constitute the State Govern- 
menborithe authorityspécifiedsby:-the:State Government into a forum for adjudicat- 
ing) uponi:the níeritszof -theeclainwrmade> by newspaper employte against his 
ethployer under anyi poe proveroni ofthis Act? Section 17 provides : 


preter S t 
oe leta ES d abe es iue from an employer under any of the provisions 


zt ma may spe e cify Et hi be hal saisie ix Dm is so due, it shall issue a certificate for 
Qum E 


Manner’ as Mia 9f, tang vende Bis E 


15 


dr era or m có lat d ER rs EM besks with the making 


5 of dora IY 
of ‘alia plieati ei l settin E Bar te ela pim, iie n ath the actual recovery of the 
amount’ found dte "On e thé di ep ‘between the employee and 
em 


His? Een x t ud Claihi V Ud e yee may make against his 


Which 
employer "would fall qo be e 'üdteffit fedia n ‘th the edi 5n ene &p from the start to the 


issue Of the ceffifitaté unter this! on d “Ti other at if a claimis made by 


the. Uri cand, denied, pythesemplosets thebmehitsisof the claim together 


i43) 


p th the other tues fhataray arise d between, therparties.have,to be considered ‘under 
is séction + nee this argument seqtions! 1 DPTOvides, a sel£contained procedure, for 


the Ti ni aii 


POKERIN OD he, claims covered; by.dt- bns 19315801 ade. 
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I] e KASTURI & SONS. V. SALIVATEESWARAN (Gajendrayadkargefi). 183 

On the other hand, the case for the petitioner is that thewsection:provides:foria 
procedure to recover the amount due from an employer, »létsfortthe determinas 
tion of the question as to what amount is dve. The conditioneprecedgnt iforlthe 
application of section 17 is a prior determination by a comipetentcaitthority orsthé 
Court of the amount due to the employee from his employer.!sTtnisjonlyjfandrafter 
the amount due to the employee has been duly determined thatithesstagésisiteached 
to recover that amount and it is at this stage that the employte-is'given!the addi 
tional advantage provided by section 17 without prejudice tozatiyrother ntodekof 
recovery available to him. According to this view, the StateiGovernmeritiorrtlié 
authority epecified by the State Government has to hold a sunimàry»enquiryigr 
a very narrow and limited point: Is the amount which is found due tó'itlie!lenis 
ployee still due when the employee makes an application undes:sectionctg50r has 
any amount been paid, and, if yes, how much still remains to he'paid? ndit3s;only 
a limited enquiry of this type which is contemplated by sectionqp7.roMithin the 
scope of the enquiry permitted by this section are not included5therexamination 
and decision of the merits of the claim made by the employee. When thesseotion 
refers to the application made by the employee for the recovery ofthe! mioneyidue 
to him, it really contemplates the stage of execution which follows :thespassing) ef 
the decrée or the making of an award or order by an appropriate ont; sot 
authority. In our opinion, the construction suggested by the petitionemshduld 
be accepted because we feel that this construction is more reasonable „and more 
consistgywith the scheme of the Act.’ ugaiCl Istvasbal 


It is significant that the State Government or the specific authority mentioned 
in secti8n 17 has not been clothed with the normal powers of a Cour£or a^tribuxta] 
to hold a formal enquiry. It is true that section 3, sub-section (1) ‘ofttheaActlprol 
vides for the application of the Industrial Disputes Act, 1947, to orim relationeitó 
working. journalists subject to sub-section (2) ; but this provision issinsubstande 
intended to make working journalists workman within the meaning ‘ofthe :inain 
Industrial Disputes Act. This section cannot be read as conferring ión !theiState 
Government or the specified authority mentioned under section 17 poweroto*ent 
force attendance of witnesses, examine them on oath, issue commissióne:oripass 
orders in respect of discovery and inspection such as can be passed bythe boards; 
Courts or tribunals under the Industrial Disputes Act. It is obvious:thatithezré: 
levant provisions of section 11 of the Industrial Disputes Act, 1947, whichyconfer 
the said powers on the conciliation officers, boards, Courts and tribunals»caiindt 
be made applicable to the State Government or the specified authority meritioned 
under section 17 merely by virtue of section 3 (1) of the Act. . t sxzolqms 


In this connection, it would be relevant to remember that section 11'of tap 
expressly confers the material powers on tlie Wage Board established under section 8 
ofthe Act. Whatever may be the true náture or character of the Wagé Board 
whether it is a legislative or an administrative body—the legislature has táken the 
precaution to enact the enabling provisions of section 11 in the matter ofrthe:said 
material powers.’ It is well-known that, whenever the legislature wants tóocqnfer 
upon any specified authority powers of a civil Court in‘ the matter of holding;eiiquis 
ries, specific provision is made in that behalf. If the legislature had intendedsthat 
the enquiry authorised under section 17 should include within its compass the:examis 
nation of the merits of the employee's claim against his employer and a decision omit; 
the legislature would undoubtedly have made an appropriate provision conferring 
on the State Government or the specified authority the relevant powers esséntiab 
for the purpose of effectively holding such an enquiry. The fact that the legiss 
lature has enacted section 11.in regard to the Wage.Board but has not made:anj 
corresponding provision in regard to the State Government or the specified authority 
under section: 17 lends strong corroboration to the view that the enquiry contems 
plated by section 17 is a summary enquiry of a very limited nature and its*scópe. 
is confined tothe investigation of.the ‘narrow point as to what amount is actually 
due fo be paid. to the employee under te decree, award, or other valid order 
obtained by the employee after establishing his claim in that behalf. Wesare 


‘reluctant to accept the view that the legislature intended that the specified authonity- 
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or the State Government should hold a larger enquiry into the merits. of the 
employee's claim without conferring on the State Government or th: specified 
authority «he necessary powers in that behalf. In this connection, it would be re- 
levant to point out that in many cases some complicated questionsof fact may arise 
when working journalists make claims for wages against their employers. It is 
not unlikely that the status of the working journalist, the nature of the office he 
‘holds and the class to which he belongs may themselves be matters of dispute 
between the parties and the decision of such disputed questions of fact may need 
thorough examination and formal enquiry. If that be so it is not likely that the 
legislature could have intended that such complicated questions of facy should be 
dealt with in a summary enquiry indicated by section 17. 


Section 17 seems to correspond in substance to the provisions of section 20, 
sub-section (1) of the Industrial Disputes (Appellate Tribunal) Act, 1950, which 
has now been repealed. Under this section, any money due from an employer under 
any award or decision of an industrial tribunal may be recovered as arrear of land 
revenue or as a public demand by the appropriate Government on an application 
made to it by the person entitled to the money under that award or decision. It 
is clear that the proceedings under section 20, sub-section (1) could commence only 
if and after the workman had obtained an award or decision in his favour. * We are 
inclined to think that the position under section 17 is substantially similar. 


In this connection we may also refer to the provisions of section 38-G of the 
Industrial Disputes Act (XIV of 1947). Sub-section (1) of section 33- s been 
added by Act XXXVI of 1956 and is modelled on the provisions of section 17 of the 
present Act. Section 33-C, sub-section (2), however, is more relevant for our Purpose. 
Under section 33-C, sub-section (2),"where any workman is entitled to receive from 
his employer any benefit which is capable of being computed in terms of money, 
the amount at which such benefit may be computed may, subject to any rules 
made under this Act, be determined by such Labour Court as may be specified 
in this behalf by the appropriate Government, and the amount so determined should 
be recovered as provided for in sub-section (1). Then follows sub-section (3) which 
provides for an enquiry by the Labour Court into the question of computing the 
money value of the benefit in question. The Labour Court is empowered under 
this sub-section to appoint a commissioner who shall, after taking such evidence 
as may be necessary, submit a report to the Labour Court, and the Labour Court 
shall determine the amount after considering the report of the Commissioner 
and other circumstances of thé cases These provisions indicate that, where an 
employee makes a claim for some money by virtue of the benefit to which he is 
entitled, an enquiry into the claim is contemplated by the Labour Court, and it 

‘is only after the Labour Court has decided the matter that the decision becomes 
enforceable under section 33-C (1) by a summary procedure. 


It is true that, in the present case, the Government of Bombay has specified 
the authorities under the Payment of Wages Act and the Industrial Disputes Act 
as specified authorities under section 17 to deal with applications of newspaper 
employees whose wages are less than Rs. 200 per month or more respectively ; but 
there can be no doubt that, when the second respondent entertained the first res- 
pondent's application, he was acting as the specified authority. under section 17 
and not as an industrial tribunal. Itis clear that, under section 17 the State Govern- 
ment would be entitled to specify any person it likes for the purpose of holding an 
enquiry under the said section. The powers of the authority specified under sec- 
tion 17 must be found in the provisions of the Act itself and they cannot be inferred 
from the accidental circumstance that the specified authority otherwise is a mem- 
ber of the industrial tribunal ; since there is no provision in the Act which confers 
on the specified authority the relevant and adequate powers to hold a formal en- 
quiry,*it would be difficult to accept the position that various questiong which may 
arise between the working journalist and their employers were intended to be dealt 
"with in a summary and an informal m@nner without conferring adequate powers 
on the*specified authority in that behalf. The second respondent himself was im- 
pressed by this argument but he was inclined to hold that the necessary power could 
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be assumed by him by implication because he thought that, in the absence of such 
' implied power, his jurisdiction under section 17 could not be effectively exercised. 
In our opinion, this approach really begs the question. If the legislagfire did not 
confer adequate powers ‘on the specified. authority under section 17, a more rea- 
sonable inference would be that the nature and scope of the powers under section 
17is very limited and the legislature knew that, for holding such a limited and narrow 
enquiry, it was unnecessary to eonfer powers invariably associated with formal 
and complicated enquiries of a judicial or quasi-judicial character. We must ac- 
cordingly hold. that the second respondent had no jurisdiction to entertain the first 
respondem's application at this stage. 


It appears from the order made by the second Tepudend that he took the 
view that, though he had jurisdiction to deal with the application, it would have 
been open to him ‘to refuse to exercise that jurisdiction and to direct the first res- 
pondent to establish his claim.in the ordinary civil Court. He, however, thought 
that he need not exercise that power ; in the present case:. We are satisfied that the 
second respondent was in error in both these conclusions.: If he had jurisdiction 
to deal with, this matter under section 17, it is difficult to appreciate how, in the 

. absence of any provision in that behalf, he could have:directed the first respondent 
to establish. his claim in the ‘ordinary ‘civil Court. Such an order would. clearly 
have, amounted ‘to the second respondent’s failure to exercise jurisdiction vested 

_ in him. eBesides, if section 17, had’ reálly. given him discretion in this matter as 
assumed by: thé second respondent, on the merits of this case it would obviously 


have been a case which' should have been referred to the ordinary civil Court. i d 


‘however, i is now à matter of purely academic interest. - i 


'The question which still remains to be considered is : What Would be théproper 


order to make on-the present petition in view of our conclusion that the second , 


respondent had no jurisdiction to entertain the first respondent's application: The 
present petition:purports to invoke our jurisdiction under Article 32 of the Consti- 


tution and it was a valid and competent petition in so far as it challenged the vires 


of section 17 itself but, once section 17 is held to be valid and in order, the com- 
petence of the petition under Article 32 is naturally open ‘to serious jeopardy. No 
question about the fundamental rights of the petitioner is invelved and his grievance 
against the order passed by the second respondent cannot be ventilated by a petition 
under Article 32. This position is fairly.concedéd by the learned counsel for the 
petitioner. -He, however, argued that, if we construe section 17 in his favour and 
hold that the second respondent had no jurisdiction to entertain the first respon- 
dent’s application, his purpose would be effectively served even though technically 
his petition may ultimately be dismissed on the ground that it is not competent 
under Article 32 of the Constitution. In our opinion, there is considerable force 
in this contention. We would accordingly hold that the second respondent has 
no jurisdiction to entertain the first respondent's, application ; but, since the peti- 
tion itself is not competent under Article 32; we would direct that the petition fails 
on this technical ground and must be dismissed. "There, would be no order as to 
costs. 


. jurisdiction of the Authority found 
a S P ` against ; Petition dismissed. 
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SUPREME COURT OF INDIA. 


[Criminal Appellate Jürisdiction.] 


Present :—N. H. Buacwart T. L. VENKATARAMA Arvar, .S..K. Das, 
A. K. Sarkar AND Vivian Bos, JJ. 


State of Bihar f .. Appellant” 
v. 
Basawan Singh .. Respondent. 


FEvidence— Testimony of interested or partisan witnesses—Magistrates employed as police fap witnesses— 
Value of-—Gorroboration —JNecessity, value and extent of —[Case under section 161, Penal Gode (XLV of 1860)]. 


- Ina case undersection 161, Penal Gode (XLV of 1860) the High Gourt of Patna on appeal acquit- 
ted the accused on the main ground that there was no independent witness to support the testimony 
of the raiding party of two bribe-givers, two magistrates and a police officer ; the two other witnesses 
were simply search witnesses as to finding a marked crümpled note at the residence of the accused, 
the scene of the transaction. The State of Bihar filed an appeal'under Article 136 of the Gonstitution 
by special leave of the Supreme Gourt. 007 


Held :—Yhe learned Judge of the High Gourt was in error in thinking that the decision in Rao 
Shiv Bahadur Singh v. State of Vindhya.Pradesh, (1954) S.G.R. 1098 : (1954) S.G.T. 362, laid down an 
inflexible rule that the evidence of witnesses of the raiding party being tainted must be discarded 
in the absence of any independent corroboration. The correct rule is if any of the witnesses are 
accomplices who are particeps criminis in respect of the actual crime charged, their evidence must be 
treated as the evidence of accomplice is treated ; if they are not accomplices but partisanfor interested 
witnesses who are concerned in the success of the trap, their evidence must be tested by fhe appli- 
cation of diverse considerations which must vary from case to case and in a proper case, the Gourt 
may even look for independent corroboration before convicting the accused person. Ifa Magistrate 
puts himself in the position of a partisan or interested witness he cannot claim. any higher status and 
must be treated as any other interested witness. 


Rao Shiv Bahadur Singh v. State of Vindhya Pradesh, (1954) S.Q.R. 1098 :. (1954) S.G.J. 362, Gons- 
trued and case-law referred. 


'The nature and extent of corroboration, when it is not considered safe to dispense with it, 
need not be direct evidence that the accused committed the crime; it is sufficient even though it is 
merely circumstantial evidence of his connection with the crime. Rameshwar v. The State of Rajasthan, 
ALR. 1954 S.G. 20, reaffirmed. 


In the instant case the High Gourt accepted the testimony of the witnesses of the raiding party 
as to essential parts of the prosecution case and in particular, their evidence to the effect that 9 ini- 
tialled notes of Rs. 10 each were found in the possession of the respondent ; this finding which tanta- 
mounts to accepting the. prosecution case militates against the latter observation that in the absence 
of independent corroboration the testimony of the raiding party cannot be accepted. 


On the question of independent corroboration in the instant case two search witnesses, P.Ws. 4 
and 5, are independent witnesses and they found'one crumpled initialled note (noted in the statements 
of the unwilling bribe-givers at the south-western corner of the verandah where the respondent when 
seized by the raiding party tried to throw away the notes (according to the evidence of the Magis- 
trates). This evidence of the search-witnesses does provide independent corroboration in a material 
particular to the testimony of the raiding party. : - 


Appeal by Special Leave from the Judgment and Order, dated the 13th Jan- 
uary, 1955, of the Patna High Court in Criminal Appeal No. 339 of 1953, arising 
out of the Judgment and Order, dated the 22nd May, 1953, of the Court of the Special 
Judge at Gaya in Special Case No. 3 of 1952. 


C. K. Daphtary, Solicitor-General of India (A. K. Dutta and S. P. Verma, Ad- 
‘vocates with him), for Appellant. i 


H. F. Umrigar and Ratnaparkhi, A. G., Advocates, for Respondent. 

The Judgment of the Court was delivered by 

S. K. Das, J.—This appeal by Special Leave has been brought by the State of 
Bihar from the judgment and order of a learned single Judge of the High Court 
of Patna, dated January 13, 1955, by which the learned Judge set asjde the con- 


viction and sentence passed against the pfesent respondent Basawan Singh and 
acquitted him of a charge under sectioner61, Indian Penal Code, on which charge 
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he had been convicted by the learned Special Judge of Gaya, by his judgment and 
order, dated May 22, 1953. 


It is necessary to state here very briefly the salient facts of the — € case. 
One Bhagwan Das (prosecution witness No. 7) had a ration-shop at a short distance 
from police-station, Arwal, in the district of Gaya. One of the persons entitled to 
receive rationed articles from the said shop was Mahabir Prasad (prosecution wit- 
ness No. 10), who was a brother of a businessman named Parmeshwar Prasad (pro- 
secution witness No. 11). Mahabir Prasad held a ration-card for ten units, and on 
October 4,1951, he purchased five maunds of wheat on the strength of his ration- 
. card from s shop of Bhagwan Das. A cash memo was issued for the purpose, 
` and the sale was entered in the register of the shop. Mahabir Prasad carried the 
‘wheat in four bags on two ponies. He himself went ahead on a cycle and the ponies 
followed him. ‘A gentleman naméd Ram Singhasan Singh, stated to be’ the 
Secretary of Arwal Thana Congress Committee, sent an information to the police 
station to the effect that Bhagwan Das had sold the wheat in what was called the 
" black-market?. On receipt of this information, Basawan Singh, who is res- 
pondent before us and who was at that time Sub-inspector of Police attached to 
the said police-station, instituted a case under section 7 of the Essential Supplies 
(Temporary Powers) Act, 1946, against Bhagwan Das and Mahabir Prasad. He 
seized the wheat which was being carried on the two ponies, went to the shop of 
Bhagwan Was and questioned him about the transaction. Bhagwan Das denied 
the charge of black-marketing and alleged that the transaction was bona fide sale 
on the strength and authority of a ration-card. He showed the duplicate copy of 
‘the cashSmemo and the entry in the sale register to the respondent. The respondent 
then checked the stock of wheat in the shop of Bhagwan Das and found the stock 
tallied with the relevant entry in the stock register. In the meantime Mahabir 
Prasad who had been sent for also came to the shop with his cash-memo and ration- 
card. These were shown to the.respondent who, however, arrested both Bhagwan ` 
Das and Mahabir Prasad and took them to the police station. It was alleged that 
at the police station the respondent demanded Rs. 500 as a bribe from Mahabir 
Prasad. Mahabir Prasad could ‘not pay. the amount, but said that he would con- 
sult his brother Parmeshwar Prasad and the latter would come and pay to the res- 
pondent whatevtr sum was thought necessary. Both Bhagwan Das and Mahabir 
Prasad were then réleased on bail. On the next day, Bhagwan Das was called to 
the police station and a bribe of Rs. 500 was demanded from him also. It was 
alleged that the respondent told Bhagwan Das that if he did not pay the amount, 
the respondent would harass him ; but if Bhagwan Das paid the amount, the res- 
pondent would submit a final report and no case would be started against him. 
Bhagwan Das expressed his inability to pay such a big amount and it was alleged 
that ultimately the amount was reduced to'Rs. 300. Bhagwan Das, however, did 
not pay itforsome time, and the prosecution case was that the respondent took 
‘wheat from the shop of Bhagwan Das, without payment of any price, between the 
date October 26, 1951, and November 30, 1951 ; in this way, seven, maunds, ane 
ten seers of wheat, it was alleged were takeri by ‘the respondent from the shop o 
Bhagwan Das, though the sales were noted in the sale registet in the names of 
various persons. On December 1, 1951, the respondent, it was-stated, agreed to 
accept Rs. 50 from Bhagwan Das in addition to the wheat. eed taken n by him, 
in full satisfaction of the, demand of Rs. 300. r 
When Bhagwan, Das found that he had no-other alisciatdve bus to: pay the 
amount demanded by the respondent, he decided to approach the Anti-Corruption. 
Department of the Government of Bihar: , One S. P. Mukherji, Deputy Secretary 
to the Government, of Bihar; was then in charge of the Department." Bhagwan 
Das met Mykherji on two dates, December 3, 1951 and December 5, 1951, arid 
filed a written petition to him.. ‘Mukhérji sent for his pde Superintendent of 
Police*a gentleman named Dharnidhar, M&ra, who was also att:.ched to the Anti- 
Corruption Department. Bhagwcn Das produced, before Mukherji five ,Govern- 
ment currency notes of Rs. 10 sachs „the numbers of which were noted in his written: 
S—18 
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petition. Mukherji put his intials on these two notes and then returned them to 
Bhagwan Das. Mukherji then requested the District Magistrate of Patna to depute 
a first css Magistrate, and one Rudra Dev Sahai was so deputed. It was settled 
that on December 8, 1951, at about 7 p.m. the bribe money in the shape of the ini- 
tialled notes would be paid to the respondent, and it was arranged that Bhagwan 
Das would meet the officers from Patna on the canal road from Patna to Arwal at 
'some distance from the police station. Nothing, however, happened on December 
8, 1951, because the respondent was away from the police station. On the next 
day, that is December 9, 1951, the officers from Patna, namely Mukherji, Misra 
and Sahai, met Bhagwan Das at the appointed place at about 6-30 P. œ. Bhagwan 
Das then told the officers that Parmeshwar Prasad had also arrived there for paying 
Rs. 50 as bribe to the respondent for the release of the wheat which had been seized 
and which was still at the police station. Parmeshwar Prasad was then brought 
to Mukerji at about 7-30 p.m. Mukherji questioned him and recorded his state- 
mentwhich was endorsed by the Magistrate, Rudra Dev Sahai. Parmeshwar Prasad 
then produced five notes of Rs. 10 each, the numbers of which were also noted in 
the statement. "The notes were then initialled by Mukherji. After this, the party 
went to the police station. The officers who had dressed themselves as ordinary 
villagers and posed to be relatives of Bhagwan Das squatted on the ground a few 
feet away from the verandah of the quarters which the respondent occupied, and 
Bhagwan Das and Parmeswar Prasad stood on the steps of the verandah where 
the respondent met them. Leaving out details, which are not neceSsagy for our 
purpose, what happened then was this. Bhagwan Das paid Rs. 50 in currency 
notes which the respondent took in his left hand. Parmeshwar Prasadealso paid 
his amount in notes to the respondent. The officers were then called. The Magis- 
trate and the Deputy Superintendent of Police disclosed their identity, and the 
Deputy Superintendent told the respondent that he had received a bribe. The 
respondent tried to throw away the currency notes, but the Deputy Supreintendent 
of Police caught hold of his left palm and the Magistrate caught hold of his right 
hand. There was a scuffle, and the respondent was brought down from the 
verandah and was taken to an open place south-west of the Police station. Nine 
currency notes were found in the hand of the respondent aud they tallied with the 
numbers noted down earlier. One currency note was not found till a search was 
made by means of a petromax lantern in the presence of two search witnesses, Ganesh 
Prasad (prosecution witness Nb. 5) and Janki Sao (prosecution witness No. 4). The 
‘search was made at about 9 mm. and the missing note was found in a crumpled 
condition in the south-western corner of the verandah. A report of the whole inci- 
dent was then prepared by the Deputy Superintendent of Police and handed over to 
the officer in charge of Arwal police station. The case was then investigated into 
by another Deputy Superintendent of Police one Hasan of Aurangabad. After 
completion of investigation the Deputy Inspector-General of Police, C.I.D., accord- 
ed sanction to the prosecution of the respondent on April 1, 1952. Thereafter, the 
respondent was tried by the Special Judge of Gaya who, by his judgment and order 
"dated May 22, 1953, found the respondent guilty of the offence under section 161, 
Indian Penal Code, and sentenced him to rigorous imprisonment for one year only. 


It may be here stated that the defence of the respondent was that in the case 
against Bhagwan Das and Mahabir Prasad, he has submitted a final report on Octo- 
ber 8, 1951, to the effect that there was a mistake of fact with regard to the allegation 
of blackmarketing and that the case should be entered as false— mistake of fact". 
"This report was supported by the Inspector of Police, Jehanabad, and accepted by 
the Sub-divisional Magistrate on October 19, 1951. The respondent denied that he 
ever demanded any bribe from either of the two aforesaid persons or that he had 

-accepted as a bribe ten currency notes from Bhagwan Das and Parmeshwar Prasad 
on December 9, 1951. It was suggested that the officers did not actyally see what 
had happened on the steps of the verandah and were deluded into thinking that 
nine currency notes were recovered frot him and, with regard to the crumpled note 
fourid on the verandah, it was suggested that Bhagwan Das might have planted it 
when he bowed down before the respondent. * 
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The learned Special Judge accepted the prosecution evidence as trustworthy 
:and rejected the defence as unworthy: of credence. ^ > QE 


Against his conviction the respondent filed an appeal to the High Cof and the 
‘learned single Judge, who heard the appeal, acquitted the respondent ori the main 
-ground that there was no independent witness to support the testimony of “ the 
‘raiding party" consisting of the two, bribe-givers, Bhagwan Das and Parmeshwar 

Prasad, and the two Magistrates and the police officer, namely, Mukherji, Sahai and 
‘Misra. The learned Judge referred to the decision of this Court in Rao Shiv Bahadur 
„Singh v. Stage of Vindhya Pradesh!, and he expressed the view that that decision laid 
-down an invariable rule that in cases of this nature the testimony of those witnesses 
"who form what is called the “raiding Party" must be discarded, unless that testimony 

is corroborated by independent witnesses. He then posed the question: if there were 

-any independent witnesses in the present case, and observed :— 


“There are no independent witnesses on the transaction itself. ' It was submitted, however, 
‘that there are search witnesses and they are independent ; indeed they are. But they have proved 
nothing except this that at quarters of the appellant a ten-rupee-note crushed was found and a few 
other articles. They did nor prove the transaction nor they were present at the time of the occurrence 
itself, ‘The prosecution case depends for all practical purposes on the evidence of the witnesses who 
‘are member§ of the raiding party.” ` i ' ' 


The principal question which fall for decision in: this appeal are: (1) whether 
the learned Judge is right in his view that the decision in Rao Shiv Bahadur Singh, 
lays down any universal or inflexible rule that the testimony of witnesses who form 
the raiding party must be discarded, unless corroborated by independent witnesses ; 
(2) ifnof, whatis the correct rule with regard to such testimony in cases.of this nature; 
and (3) whether the learned -Judge is right in his view that there is no independent 
corroboration of the testimony of the witnesses of the raiding party in the present 
case. But before we consider these three questions, it is.advisable to dispose of the 
findings of fact which have been-affirmed on appeal or arrived at by the learned 
Judge. In his judgment the learned Judge has observed : ze 


“ The first point to be determined in this case'is whether Bhagwan Das was in fact, arrested in 
connection with the case under the Essential Supplies (Temporary Powers) Act.' That has been well 
proved and it has,not been challenged. It is also established that the appellant did arrest Bhagwan 
Das as well as Mabàbir Prasad and that on that very day Bhagwan Das was released. It is also well 
established that Bhagwan Das had gone to Mr. Mukherji at Patna and related an incident and: as 
a result of that a trap was laid and on the alleged date of occhrrence the three officers, namely, Mr. 
Mukherji, Mr. Sahai and Mr. Misra, had gone to the Arwalepolice station followed by ‘the Gorkha 
Police. It is also well established that the appellant $n the date of occurrence was in his quarters 
and that it is also established beyond doubt that Bhagwan Das and Parméshwar were with the appel- 
Jantin his quarters that evening. It is also established that the three officers were just near the quarters 
of the appellant and they were dressed-in dhotis, kurtas, etc., like “‘dehaties’’. It is further established 
ithat the appellant was caught, by Mr. Misra and Mr. Sahai and in his possession were found the nine 
notes of Rs. 10 each and that it was established that one Rs. 10 noté was found in the verandah of the 
«quarters. It is, therefore, not necessary to discuss the evidence on these points, because, as I have 
ssaid, these facts are well established and admitted. before me in the course of the argument." 


„It is fairly obvious‘ from the observations quoted above that the learned Judge 
„accepted the testimony of the witnesses of the raiding party as to the essential parts 
of the prosecution case and in particular, their evidence to the effect that nine ini- 
\tialled notes of Rs. 10 each were found in the possession of the respondent ; this find- 
ing which is tantamount to accepting the prosecution case as correct militates against 
his later observation that in the absence of independent corroboration, he cannot 
accept the testimony of the witnesses of the raiding. party. We say this without 
meaning any disrespect, but the learned Judge perhaps thought that the witnesses 
of the raiding party were intrinsically trustworthy afd gave true evidence, yet he 
based his order of acquittal on what he thought was the effect of.the decision in 
Rao Shiv Bahadur Singh, namely, the adoption of an inflexible rule, in the words of the 
learned Judge, PX . x 3 PE 
, as à eo. 

* that the evidence of the raiding party is necessarily tainted.. . . .. and on their evi- 
dence aloné, it would be difficult to carry the guilt home °° - Na 


uris is^ iii : a t 
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to the respondent. In two respects on questions of fact, the learned Judge expressed. 
a view different from that of the trial Court : first, with regard to the motive or 
reason fiy the bribe and secondly, with regard to the purchase of 7 maünds 10 seers 
of wheat, without payment, between the dates October 26, 1951 to November 30, 
1951. As to motive, the learned Judge referred to the circumstance that the res- 
pondent had already submitted a final report on October 8, 1951, which was accep- 
ted by the Sub-divisional Magistrate on October 19, and, therefore, there was no case 
pending against Bhagwan Das and Mahabir Prasad and the motive for the bribe 
could not be what was alleged by the prosecution. The learned Judge then indulged 
ina dn speculative finding to the effect that the e 


“ possession of the nine notes can be reasonably explained by the fact that his (the present 
respondent's) advice was sought for a land dispute between the relations ” 


(meaning thereby the two Magistrates and the Deputy Superintendent of Police who 
posed as relations of Bhagwan Das). This line of reasoning adopted by the-learned 
Judge completely overlooks certain salient facts and circumstances on which the 
trial Court had relied. The trial Court had found, on the evidence given.in the 
case, that Bhagwan Das had no information that the case against him had ended 
in final report; besides the wheat seized had not been released and Mahabir Prasad 
naturally wanted the wheat back. Then, again, there was nothing to prevent the 

“respondent from demanding a bribe even after the submission of a final report, 
saying that he would otherwise harass Bhagwan Das and Mahabir Prasad, and, 

‘lastly, it was nobody’s case, nor was there any evidence in support of it? that the 
nine notes were accepted by the respondent for giving legal advice in a lang dispute. 
The suggestion of a land dispute was made to allay any suspicion as to the presence 
of Mukherji, Sahai and Misra, who were dressed as ordinary villagers; none of the 
witnesses said that the nine notes were paid for advice in connection with a land dis- 
pute. The respondent himself did not suggest that he had accepted nine notes for 

- giving legal advice ; hif case was that no notes were found on him. In this state of 
the evidence the learned Judge was clearly in error in holding that the motive for the 
bribe was something other than what was alleged by the prosecution. His finding 
on this point is based on no evidence and is mere speculation. . 


As to the 7 maunds and 10 seers of wheat, the learned Judge found that the prose- 
cution had not satisfactorily proved that the respondent was supplied. with wheat 
without payment. The trial Court pointed out, however, that at least two of the 
entries in the sale register of Bhagwan Das (Exhibits 10/10 and 11/11) stood in the 
name of the respondent, and it was not the respondent's case that he had paid for 
the wheat referred to in the two entries. Whatever be the correct finding with 
regard to the sale or supply of these 7 maunds and, 10 seers of wheat, we agree 
with the trial Court thatthe prosecution case is not essentially or vitally "dependent 
on the sale or supply of 7 maunds 10 seers of wheat free of cost to the ‘respondent. 
The charge against the respondent is the acceptance of Rs. 100 as a bribe from 
Bhagwan Das and Parmeshwar Prasad on December 9, 1951, That charge does 
not necessarily depend upon the truth or otherwise of the supply of 7 maunds and 
10 seers of wheat between certain earlier dates. 


Having dealt with the findings of fact, we proceed now to canda the pinal 
questions which arise in this appeal. We take first the decision in Rao Shiv Bahadur 
Singh!. Itis not necessary to recapitulate all the facts of that case ; it is sufficient 
to state that in the trap that was laid in that case, the most important witness 
was one Nagindas who offered the sum of Rs. 25,000, and the two important 
witnesses of the raiding.party were Pandit Dhanraj, Superintendent, Special Police 
Establishment, Delhi, and Shanti Lal Ahuja, Additional District Magistrate, Delhi. 
Nagindas, *who was acting on behalf of his master Sir Chinubhai did not have the 
morfey to offer as a bribe, and the money was provided by the polige authorities 
—which money was offered by Nagindas{n that case. The first point for consider- 

` ation in the case was whether Nasu and one e Pannalal, who was also a "servant 
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of Sir Chinubhai and who accompanied Nagindas, were accomplices and, therefore, . 


their evidence should be treated on that basis. This was answered in the negative,. 
on the ground that neither of them was a willing party to the giving ofthe hfibe and, 
therefore, they did not have the necessary criminal intent to be treated as abettors 
or accomplices. This brings out the first distinction which has to be made: the 
distinction between a witness who is an accomplice and one who is not. How the 
evidence of an accomplice is to be treated is no longer open to any doubt ; the matter 
has been dealt with in a large number of decisions, and as was observed by this 
Court in Rameshwar v. The State of Rajasthan}, the rule laid down in King v. Baskerville?, 
with regardeto the admissibility of the uncorroborated evidence of an accomplice 
is also the law in India. The rule is that such evidence is admissible in law ; but 
it has long been a rule of practice, which has virtually become equivalent to a rule 
of law, that the Judge must warn the jury of the danger of convicting a prisoner on 
the uncorroboráted testimony of an accomplice. In Rameshwar's Caset, it was 
pointed out: pun 


“The only clarification necessary for purposes of this- "country is wheré this class of offence is 
sometimes tried by a Judge without the aid of a jury. -In these cases it is necessary that the Judge 
should give some indication in his judgment that he has had this rule of caution in mind and should- 
proceed to give reasons for considering it unnecessary to require corroboration on the facts of the 
particular case before him and show why he considers it safe to convict without corroboration in that 
particular case." 


If the witnesses are not accomplices, what then is their position ? In Rao Shiv 
Bahadur Singh's: case? it was observed, with regard to Nagindas and Pannalal, that 
they werg partisan witnesses who were out to entrap the Rppetanta in that case, and 
it was further observed : ~: itus ; 


not witnesses whose evidence could be TA at ‘its face value." 


“A perusal of the b edonce E ^. leaves in the mind thes impression | that, they were 


We have taken the observations quoted , above from a full. report of dis ‘decision, as 
the authorised report does not contain the discussion with regard to evidence. It is’ 


thus clear that the decision did not lay down any universakgr inflexible rule of rejec- 
tion even with regard to the evidence of witnesses who may be called partisan or 
interested witnesses. It-is-plain and obvious that no such rule can be laid down ; 
for the value of the testimony of a witness depends on diverse factors, such as, the 
character of the witness, to what-extent and in what manner he is interested, how 
he has fared in cross-examination, etc. There is-no doubt that the testimony of 
partisan or interested witnesses must:be.scrutihised with care and there may be 
cases, as in Rao Shiv Bahadur Singh’s case3, where the Court will as a matter of pru-- 
dence look for independent corroboration. It is wrong, however,, to deduce from 
that decision any universal or inflexible rule that the evidence of the witnesses of the 
raiding party must be discarded, unless independent corroboration i is available. `. 


With regard to the other two witnesses, Pandit Dhanraj and Shanti Lal Ahuja,. 
it was observed that the former was.a willing tool.in the hands of Nagindas, and the 
latter ae himself to the position of a police witness ; therefore, their evidence 


* was not such as to inspire confidence in the mind ofthe Gourt”. — ' 


Here: ‘again no universal or inflexible rule is being laid down. It should be noticed 
that in Rao. Shiv Bahadur Singh’s case*, the police authorities provided the money,. 
and that was taken into consideration in assessing the value of the testimony. of 
Pandit Dhanraj and Shantilal Ahuja. In the case before us, no such considera- 
tion arises, because the money was provided by Bhagwan Das and Parmeshwar 
Prasad, and.the officers went there to see what hdppened. We must make it 
clear that we do not wish it to be understood that we are deciding in this case that if 
the money offe ed as a bribe is provided by somebody other than the bribe-giver, it, 
makes a distnction i in principle. That question does not arise fos, decision oflersy 
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All that we say and have said so far is that in assessing the value of the testimony 
of a witness, diverse factors must arise for consideration and the comparative im- 

portanceWf this or that factor must depend on the facts or circumstances of each case. 

No standard higher or stricter than this can be laid down, or-was laid downs in Tp 

Shiv Bahadur Singh’s decision}. 


We must advert here to two other aspects of that decision. It was observed ` 
there in clear and emphatic words that it is the duty of the police authorities to- 
prevent crimes being committed ; but it is no part of their business to provide the 
instruménts of the offence. With these observations we are in agreement. In 
Brannan v. Peek®, a police officer went inside a public house and made a bet on a 
horse, which act amounted to an offence. The motive in making that bet was. 
to detect the offence ‘under the Street Betting Act, 1906, which was being committed 
by the accused ‘person in that case. In these circumstances, Goddard, C.J. made 
the following observations :— 


5$ Ihope the day i is far.distant, when it will become a common „practice in this country for police 
officers to be told to commit an ‘offence themselves for'the purpose of getting c ee against. some 


one’ TE ie E 


We ales express dés same hope ! for our candy, but must h isten to add that i in fe 
case before us no offence was committed by any of the three officers, . Mukherji, 

Sabai and Misra, in order to get evidence against the respoydent. "This point was 
again emphasised in a later decision of this Court i in Ramjanam ae v. ale 2 of 


Bihar?.. „It was therein, observed : E 
pa) rd 
~ The very best of men have moments € dns and Miiptadón) iind even the worst; times 
when they repent of an evil thought and are given an inner strength to set Satan behind them ; and 
if they do; whether it'is-because of cauition, or because of their better instincts, or because some “other 
has shown them either the futility or the wickedness of wrongdoing, it behoves society and the State 
to protect them and help them in.their good resolve ; not to place further temptation in their way 
and start-afresh a train of criminal thought which’ had -been finally set'aside. This ‘is the type ‘of 
case to which’ the strictures, of re Gourt in Shiv Bahadur Singh v. State of Vindhya Pradesh*, "apply." 


The other aspect. of die. decision in Rao ‘Shiv, Bahadur Singh's, ‘case}, is “the employ- 
ment of Magistrates as witnesses of police traps, . Here again, we are in full agree- 
ment with the view that the independence. and impartiality of the judiciary requires 
that. Magistrates whose normal, function..is Judicial st should not -be ad to the, 
position, of. partisan. "Witnesses and. ss S : 


ie réquired to depose 'to“ matters ‘transacted by'i thent i in- tibi oficial capacity untegulted -by 
m Lco ‘rules of procedure or.conduct whatever”? 


“At the same time itis necessary : to ane somé aa ‘Ina large partof' 
the country now, i ‘the directive principle laid down in Aiticle 50 of the Constitution 
has been inipleméntéd, and there has been ‘a separation of the judiciary from the 
executive. ‘The principles on which the employment of Magistrates:as witnesses 
of police traps has béen condemned ihave hardly any application.where the Magis- 
trates ‘concerned, are:exécutive.Magistrates who perform no judicial functions :or. 
where the officers concerned ar :, officers of the Anti-Corruption Department whose 
duty it is to detect offences of corruption. In the case before us, Mukherji and 
Misra belonged to such-a department. Moréover, however inexpedient it may be to 
employ Magistrates ás trap witnesses;'their eviderice has to be judged'by the same 
standard as the evidence of other partisan or interested witnesses, and the inexpediency 
of employing Magistrates as trap witnesses cannot be exaltéd intoán inflexible rule of 
total rejection: of their evidence, in the absence of independent corroboration. The 
learned Solicitor-General referred in the course of his arguments to the difficulty or 
E corruption: cases and of securing conviction'in such cases. "We do not 

that such ‘a consideration should influence: the mind-of a Judge; Whatever 
be the difficulties, admiissible evidence: ‘given in a case:must be judged, on its own , 


merits,with due regard to all the circumstances of the case. ore : 
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` II] P : r . 
‘In some of the cases which have been cited at the bar a distinction has been 
drawn between two kinds of ‘traps’—legitimate and illegitimate—as In re. M. S. 
Mohiddin!, and in some other cases a distinction has been made between tainted 
evidence of an accomplice and interested testimony of a partisan witness and it has 
been said that the degree of. corroboration necessary is higher in respect of tainted. 
evidence than for. partisan evidence (see Ram Ghand'Tolaram Khatri v. The State?). We 
think that for deciding the questions before us, such distinctions are somewhat arti- 
ficial, and in the matter of assessment of the value of evidence and the degree of corro- 


boration necessary to inspire confidence, no rigid formula can or should be laid. 


down. e 


For the aforesaid reasons, we think that the learned Judge of the High Court 
did not correctly appreciate the effect of the decision in Rao Shiv Bahadur Singh’s case®,. 
and he was in error in thinking that that decision laid down any inflexible rule that 
the evidence of the witnesses of the raiding party must be discarded in the absence 
of any independent corroboration. The correct rule is this: if any of the witnesses. 
are accomplices who are particeps criminis in respect of the actual crime charged, 
their evidence must be treated as the evidence of accomplices is treated ; if they 
are not accomplices but are partisan or interested witnesses, who are concerned in the 
success of the trap, their evidence must be tested in the same way as other interested. 
evidence is tested by the application of diverse considerations which must vary from. 
case to case, ind in a proper case, the Court may even look for independent corrobo- 
ration before convicting the accused person. If a Magistrate puts himself in the. 
position qf a partisan or inte"ested. witness, he cannot claim any higher status and 
must be treated as any other interested witness; 


This brings u us to the Jast EE ifi inthe. resent « case, | is diae any inde- 
pendent corroboration ? We have: pointed out ‘that: the two search witnesses Janki 


Sao and Ganesh Prasad (prosecution witnesses 4 and 5) were.independent witnesses, , 


who had nothing to do with the raiding party. They found one crumpled ten-rupee: 
note, ‘one of the series initialled: by Mukherji and the numbers of which were noted. 
in the statements of Bhagwan Das and Parmeshwar Prasad, at the south-western 
corner of the verandah, where the respondent when seized. by the raiding party 
tried to throw away the notes. In our view, the evidence of the two search wit- 
nesses does próvide independent corroboration, in 4 material particular, to the 
testimony of the raiding party. The crumpled note, ene of the series testified to by 
the raiding party, could not come of itself to the verandah; it could be found where 
it was actually found only if the testimony of the raiding party was true. The learned. 
Judge said that the search witnesses came later and did not see the actual transaction, 
that is, the giving and taking of the bribe. That is correct; but independent corro- 
boration does not mean that every detail of what the witnesses of the raiding party 
have said must be corroborated by independent witnesses. As was observed by 
Lord Reading in Baskerville’s case*, even in respect of the evidence of an accomplice, 
all that is required is that there must be. 


uL some additional evidence rendering it probable that the story of the accomplice is true and! 
that it is reasonably safe to act upon it." 


In Rameshwar v. The State of Rajasthan®, to which we have referred in an earlier 
paragraph, the nature and extent of corroboration required, when it is not consi- 
dered safe to dispense with it, have been clearly explained and itis merely necessary 
to reiterate that corroboration need not be‘direct evidence that the accused com- 
mitted the crime; it is sufficient even though it is merely circumstantial evidence: 
of his connection with the crime. 
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While referring to the findings of fact we have pointed out that the biked 
Judge himself accepted as correct the prosecution case in its essential parts: Thereis 
in our onion no difficulty in accepting the testimony of the raiding party in this 
case, supported as it is by the independent testimony of the two search witnesses. 

Learned counsel for the respondent has urged before us, as a last resort, that 
we should not exercise the extraordinary jurisdiction vested in this Court by Article . 
196, in a case of acquittal by the High Court, unless exceptional or special circum- 


„stances are shown to exist or substantial'and grave injustice has been done. He has . 


drawn attention to our decision in The State Government, Madhya Pradesh v. Ramakrishna 
Ganpatrao Limsey and others. In this case, the learned Judge accepted ag correct all. 
the essential facts ,constituting the offence with which the respondent was charged,’ 

but he passed an order. of acquittal on a misconception as to the effect of a decision 
ofthis Court. We have no doubt whatsoever that this is a fit case for the exercise 
of our jurisdiction under Article 136 of the Constitution. Qj 


` In viewfof the findings of fact arrived at by the learned Judge, the only reason-, 
able conclusion is that the respondent is guilty of the offence with which he was 
charged and the order of acquittal is clearly erroneous. A point about the validity 
of the order sanctioning prosecution of the respondent was urged before jhe learned 
Special Judge, who held thàt the sanction was in ‘order. This point was not dealt 
with in the High Court. But learned counsel for the respondent has frankly con- 
ceded before us that he cannot successfully urge that point here. It is therefore, .. 
unnecessary to remand the appeal for a further hearing on merits. __ -e.7 


The result, therefore, is that this appeal i is allowed. The.Judgment aad Order 
of the learned single Judge of the High Court of Patna, dated January 13, 1955, 
are set aside ; the respondent is convicted of the offence under section 161, Indian 
Penal Code, and sentenced to rigorous imprisonment for one year, namely, the 
same sentence as was passed by the learned Special Judge of Gaya. The respondent 
must now surrender to serve out his sentence. ; 


y 


Appeal allowed Responda convicted 
of offence under section 161, Penal Code. 
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ME SUPREME COURT- OF INDIA. 
[Civil Appellate Jurisdiction.] A / 


PRESENT :—T. L.. VENKATARAMA ' ArvaR, PR B. GAJENDRAGADKAR . AND: 
A.K. SARKAR, JJ.. 4 


ee Estate, Galah; Geylon > x = T ss Appellant*: 
"wu E m^ S å D: 
"Ihe Commissioner of Income-tax, Madras ^ -- Respondent. 


- Jis tos Act’ (XE of 1922), section 4-A (6)—Scope—Partners of firm-(in Ceylon) resident within taxable 
territories—Firm when can be treated as resident in the taxable territories. 


‘Section 4-A (b) of the Income-tax Act shows-that where the partners of a firm are residents of ` 


this country, the normal presumption would be that the firm is resident in the taxable territories. 

"This presumption is rebuttable and it, can be effectively rebutted by the assessee showing that the 

control and management of the affairs of the firm is situated wholly without the. taxable territories. 

_ “The onus to rebut the initial presumption i$ on the assesec. The‘control and management contem- 
plated by the section evidently refers to the controlling and- directing power. ^". - 


de Theoretically, if the partners reside in India fhey would naturally have the legal right to cintrdl 
the affairs of the firm which' carrieson its operations outside India. The presence ' ‘of this theoretical 


-de jure right to control and manage the affairs of the firm-which’ inevitably vests in all the partners * 


"would not by itself show that the requisite control and management is situated in India. It must: 
be shown by,evidence that control.and management in the affairs of the firm is exercised, may be to 


-a small | extent, in India before it can be held that the control ahd management is not situated wholly ' 


without the taxable territories. ‘“The control and management must^no' doubt be shown to have 
been actyally exercised; and the exercise ‘of.the control and management should not be illusory or 
. merely notional, Once: itisshown that control and management in the affairs of the firm was exercised 
by the partners residing in India, it would not be relevant to enquire whether ‘the control and 
‘management thusexercised amounted toa substantial part of the control and management of the 
-affairs of the firm: . The exercise , of. the: control and. management. even in part in the . taxable 
territories would be enough to fix the,assessee firm with the character of a resident, within section 4-A 
(b) of the Incoine-tax Act. . TE ` ^n M 
"Under section 12 (a) of the Pitch Act vety tae has aright to: stake part in the conduct 
of the business and it is only where difference arises asto ordinary matters connected with the business 
of the firm that the same has to be decided by majority of ; partners under sub-section (c) of the said 
‘Section. ‘The part taken'by individual partners ‘in the instant case ig therefore sufficient-to make the 
appellant a resideng within section 4-A (b) of the-Income-tax Act. aivt eda 


g "Appéal from.the Judgrhent and Decrée, dated the amu March,’ 1951, of the 
‘Madras “High Court in ‘C. AR. Ne. 62 óf 1946. ° S i 
"ue Ld a ' f 


R. F: Kolah and R. Ganapathy; Der, Advotates, for: Appellant., 


H. AN. Sdnyal, Additional Soliéitor' General” of Indià ' (K. N. Rajagopala Sastri 
and R. H. Dhebar, Advocates, with: him), for Respondents, ze 


i The Judgment of the Court was: ‘delivered by aom 
x í 


Gajendragadkar; J. Ehe short, question, ‘Which this appéal raises for our decision 

is whether the, appellant-aisessee’ is‘ resident in. the taxable territories within the 

.Jmeaning of section 4-A. 09 of the Income-tax. Act." . This question arises in. this 
: ne : pe ona ex A D 


The appellant. is a registered . fon owning :a tea estate called ' The Erin 
Estate? at Galah in Ceylon: .Thé firm consists of seven partners all of whom are 
.perfnanent. residents of certain. villages in Tiruchirapalli District. : The totalsum 
‘paid by, the partners ainounts.to- Rs. 25,00,000 and the same. is. divided into 147 
shares: ;, Out òf these.147 shares, : Andiappa. Pillai owns 50 shares, Veerappa Pillai 
OWns'43 "shares; Nagalingam. Pillaiiowrs 18 shares and the remaining,four partners 
-own;g9'shares.each: "The estate owned:by the. firm. produces tea which is sold. to 
.the. authorities under the regulations prevailing in Ceylon. -Under tlause (3) of 

.-the Partné hip Deed, tlie. superintendent. Ponnambalam Pillai, who was himself 
.@ co-owner in: the: said estate. previously,.manages the -estate and looks after its 
wore fomday to ae Ponnambalane Pillai poney diis in Ceylon. , He 
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looks after the estate from day to day and it is by him that all sales are effected 
through commission agents by name, Gordon and Company. The pass books 
for the bak account for the estate are kept in his name and he receives the income 
and makes the requisite disbursements from time to time. : 


. . The assessment proceedings for the assessment years 1939-40 to 1942-43 were 
started by the Additional Income-tax Officer, Tiruchirapalli Circle. The ap- 
pellant submitted its returns before the Income-tax Officer and claimed that the 
firm was not resident in British India and so the income arising in Ceylon from the 
appellant’s estate was not assessable to tax in India. The Incomeztax Officer 


.rejected the appellant's contention' and held that the appellant was a resident 


under the provisions of section 4-À (6) of the Act and so he proceeded to tax the 


' entire income. accruing to and arising from the appellant’s estate in Ceylon. The 


~ 


-returns submitted by the appellant were accepted: as substantially accurate and 
‘the appellant was assessed on its income fom Ceylon with-some minor adjustments 
‘considered necessary by the Income-tax Officer. The appellant filed appeals 


against the several assessments thus made. before the Appellate Assistant Commis- 
sioner of Income-tax, ‘Tiruchirapalli. These appeals, however, failed and were- 
dismissed. The appellant then went in appeal before the Income-tax Appellate 
Tribunal, Madras; the Tribunal dealt with the appeal for 1941-42 assessment in 
the first instance and allowed it. The Tribunal took the view that the evidence 
produced in the case showed that the control and management of the appellant’s 
affairs was situated wholly without the taxable territories and so it reversed the 
finding of the Income-tax authorities that the appellant was a firm resideyt in the 
taxable territories. For the other years in question the same order was paseo. by 


'the Tribunal. 


Against these orders of the "Tribunal reference applications were filed by the 
Commissioner of Income-tax but these applications were dismissed by-the Tribunal 
under section 66(1) of the Act. Then the Commissioner took up the matter -to 
the High Court of Madras under section 66(2) ; the High Court directed the"Tri- 


‘bunal to refer the question as-to ** whether the’assessee firm was resident in British 
"India within the meaning of section 4-A (b) of the Act”. Accordingly à consoli- 


dated reference was made to the High Court and,.on "March 27, 1951, the High 
Court held that the appellant was a resident in British India and answered the ques- 
tion referred’ to it in the affimative. ` Subsequently the appellant applied for and 
obtained a certificate from the Migh Court under section 66-A (2) that the present 
case is a fit one to appeal to the Supreme- -Court of India. That is how this appeal has 
come before us ; and the only point which it raises for decision is whether the appel- 
lant is a firm resident i in the taxable territories under section 4-A (b) of the Act. 


This appeal was argued before this Court on February, 9, 1956 ; but after 
arguments were heard for some time, the Court adjourned the hearing of the 


‘appeal sine die, “ to enable the parties to compile an agreed paper-book E 


letters which they respectively relied upon in support of their respective cáses* 
In pursuance of this direction, by consent the parties have filed an additional paper- 
book containing some more correspondence. 


There is no doubt that the question raised for our decision is.a question of law. 


: Whether or not the appellant is a resident firm under section 4-A (5) Would depend 


upon the legal effect of the facts proved in the case. The status of the appellant 
which has to be determined by reference to the relevant section of the Act is a mixed 


- question of fact and-law and in determining this question the principles of law. de= 


ducible from the provisions ofthe said section will have to be applied. ‘This position 
has not been disputed before. us in the present proceedings. Section 4-À (4). pro- 
vides inter Glia that “ for the purpose of the Act, a firm is resident in the. taxable 
territories unless the control and management of its affairs is situated wholly with--. 
out the taxable territories ". :This-proviston shows that, where the. partners of. a. 
firm: are residents of this country, the n®rmal-presumption would be that tHe firm 


“is resident in thé “taxable territoriés.~ This presumption is ‘rebuttable and it can. 


be effectively rebutted by the assessee showing that the conérol and management: 
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of-the affairs of the. firm is situated wholly without the taxable territories. The. 
onus to rebut the initial presumption is on the assessee. , The control and manage- 
ment contemplated by. the section evidently, refers to the- controlling and“irecting 
power. Often enough,. this power,has been described in judicial decisions as the 
“head and brain *; the affairs. of the firm which are subject to the said control and 
management refer to the affairs which are relevant for the purpose of taxation and 
so they must. have some relation to.the income of the firm. When the section 
refers to- the control and management being situated wholly without the taxable, 
territories it implies that the control and management,can be situated in more, 
places thaneone. Where the control and management are situated wholly outside 
India the initial presumption arising under the section is effectively rebutted. It 
is true that the control and management which must be shown to be-situated at 


least partially in‘ India is not thé: merely theoretical control and power, not a de _ 


jure control and power but the de facto control and power actually exercised in the 
course of the conduct and management cf the affairs of the firm. Theoretically, 
if the partners reside in India’ they would naturally have the légal right to control 
the affairs of the firm which carries on its operations outside India. The presence 
of this theoretical dej jure right to control and manage the affairs of the firm 
which inevitably vests in all the partners,would not by itself show that the requisite 
control and management is situated in India. It must be shown by evidence that 

control and management in the affiairs of the firm is exercised, maybe to a small 
extent, in-Thdia before it ‘can be held that the control and management is not 
sitüated wholly without the taxable territories. (Vide B. R. Naik v. Commissioner 
of Incomedax, Bombay!). . The effect and scope of the provisions of section 4-A (b) 


has been considered by this Court in V. V. R. N, M. Subbayya Chettiar v. Commissioner ; 


HE Income-tax, Madras?. After examining the’relevant decisions on this point, Fazk 
Ali, J., who delivered thé judgment of the Court, ‘has’ observed : 

: ^ * (1) that the conception, of residence i in the case of a fictitious ¢ ‘person’: - such asa company 
is as artificial as the company itsclf and the locality of the résidence can only be determined by 
analogy, by asking where is the head and seat and directing power of the affairs of the company." 
. s. (2) "Mere activity.by the company in a: place does not create residence, with the result 
that the company: may be ‘residing’-in one.place and doing a great deal of business in another”. 
(3). “The central management and control of a company may be divided and it may keep house 

and do business ine more than, one place; ‘and, if so, it may have more than one residence; (4) 
“In case of dual residence it is necessary" to show that the company performs some of the vital 
organic functions incidental to its existence as - such in bot: the places so that in fact there are 
two centres of management". à 
It is in the light-of these principles that sectio 4A 0) has to. be construed. Thus 
the only quéstion which remains to-be . considered is whether the High Court of 
Madras was right in holding that the appelant. was resident. in. India. under 
section 4-A (5). PO Um 

On behalf of the appellant, Mr. Kolah ‘has: Sonteddid- that a only: conclu- 

sion which can be legitimately drawn from the evidence’in the case is that the con- 
trol and management of the.appellant's:affairs resided "wholly in Ceylon. In 
support of this argument he'has laid considerable emphasis on clause (3) of the 
Partnership Deed. This clause provides that the estate (of: the firm) shall be 
managed l 

. by the superintendent Shriman A.B.S.T: Poscenibalius Pillai who has hitherto been- in 
‘charge "of the same and managing the: same or by a person appointed by a majority of de 
partners ". Z4 sd 
The ‘appellant's case is that, since- siie partners had. specifically left the superin- 
tendent in charge of the managenient of the estate, -the control and management 
was’ entirely'entrusted to him and. thus it. is wholly: situated in Ceylon. It is 
no doubt true'that the substantial part of the management of the estate 
was left to the superintendent. - The superintendent. was staying near. the 
‘estate and was looking after its management and its affairs from day to 
day. Prima Le ie the material clause in *the Partnership Deed and: aid evidence 


E 1 sj 18 EER: ae (1946) 14 ITR. (1951) S.G.J. 145 : Qe I MLJ "o 
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adduced in regard to the general management of the affairs of the estate 
are no doubt in favour of the appellant ; but it has been held by the High Court 
that the carrespondence produced in the case conclusively showed that the control 
and management was not wholly situated in Ceylon and that at least a part of the 
control and management was situated in India because the partners who resided in 
the District of Tiruchirapalli are shown to have exercised control and management 
of the affairs of the firm from time to time. Itis this conclusion which has been 
challenged by Mr. Kolah. We must, therefore, proceed to examine the evidence 
given by the parties and the correspondence produced by the appellant in the case. 


Andiappa Pillai stated before the Income-tax Officer that the* superinteri- 
dent looked after the entire management of the estate and the entire control of the 
affairs of the firm had been left to him by the partners. He, however, admitted 
that, if anything done by him appeared to them to be irregular, they had the right 
to check him or to give him directions as to how he should carry on the business. 
He also added that so far there had been no occasion for them to disagree with any- 
thing done by him: Whilst Andiappa Pillai thus claimed that no control has been 
exercised from India, he had to concede that at the beginning of every year the 
superintendent sends to the four partners mentioned by him a budget,concerning 
.any important or big matter to be attended to in connection with the estate. It was 
usual for them, said Pillai, to approve of the budget. It would thus be clear that 
this statement shows that in regard to important and big matters a buglget was re- 
-quired to be submitted by the superintendent to the four principal parers and 
it was after the budget was approved by them that the superintendent was at liberty 
to act upon it. In our opinion,-the fact that the budget thus submittéd by the 
superintendent was usually approved by the partners does not detract from the 
position thàt the budget had to the submitted and could be acted upon only after 
it was approved. ‘The act of. approval in the context is undoubtedly an act of 
exércising the right of control and management of the affairs of the firm. That 
the estimate for 1940 had. been submitted to the partnérs appears from the letter 
"written by Veerappa Pillai to the superintendent on January 2, 1940. In this letter 
‘Veerappa Pillai had told the superintendent that only the school.building should 
‘be built during the year and that the plan about the stable may be considered and 
attended to after April or, May." Andiappa Pillai’s letter to the superintendent 
written on December 31, 1939, gives instructions about manuring and asks the 
superintendent to undertake the building works mentioned in the letter as economi- 
-cally as possible even though the estifnated cost of the building had been approved. 
"Then instructions are given as to how the salary of the three accuntànts should be 
sadjusted in the account. He was also told. that. Periasamy had complained that 
his salary was insufficient and the superintendent was required to give his opinion 
about the merits of the complaint. A direction was also given to the superintendent 
that tea should-be taken in accordance with what is mentioned in the estimate so 
vas not to go behind the quantity stated there. In other words, thé superinten- 
dent was asked to confine the purchase of the tea within the limits mentioned in the 
estimate which had been approved. It appears that, on receiving the opinion of 
the superintendent about the complaint made by Periasamy in regard to his salary, 
the superintendent was told to pay him Rs, 2 more per month. This no doubt 
is a small item but it shows that even where the salary of.a clerk had to be increased 
by Rs. 2, the clerk made a representation to the partner, the partner called for the 
‘opinion of the superintendent and, on considering the representation and the 
opinion together, the partner directed the superintendent to pay the clerk Rs. 2 
amore per month. By his letter, dated July 11, 1940, Andiappa Pillai directed the 
‘superintendent as to how the garden income should be adjusted. Once in six 
months Rs. 7,500 to Rs. 10,000 should be retained as reserve and the balance dis- 
tributed amongst the partners in proportion to their shares. That is the direction 
given. Then the superintendent is told*to engage labourers and tó*send Vaidya- 
lingam and the labourers to cut the wld plant growth in both the said garden and 
Konangodai garden. Certain other directions as to the work to be assigned to 
the other clerks are also given. On July 13, 1940, Andiappa Pillai told the 
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superintendent to pack and send 70 Ibs. F. B. O. P. tea and suggested that, if 
the tea, had not been sent already to Veerappa Pillai, he should carry out 
the said instruction. In this letter the superintendent i is also asked to enquire from 
other companies-the price of Nevvil and heis told that; having.regard to ‘the nature 
of the current sales of tea, manuring need not be stopped. On July 29, 1940, 
the superintendent is told as to how the account is to be made in regard to the charges 
for the guards. On August 8, 1940, Andiappa Pillai tells the superintendent that 
“when ‘the coupon price goes down purchase for our garden 20,000 lbs." . This 
„correspondence shows that the entire control and management of the affairs of thé 
firm had npt been left with the superintendeéiit, In regard: to the manuring. of 
tea gardens, the salary to be paid to the clerk, the purchase to be made, the expen- 
‘diture to be incurred in cónstructing a building, ihe manner in which the goods 
should be packed and sent, all these are subjects discussed by the. partners in their 
letters to the superintendent and in respect of all these. presumbaly the superinten- 
dent had. asked for directions. and the partners gave, him’.the directions. Besides, 
we have already referred to the admission made by Andiappa Pillai that, at the 
beginning, of every ‘year, the. superintendent sent. to- the four-important partners 
a budget concerning important’ and big matters to be attended to-during the course 
-ofthe year.- , Having .regard: to this- evidence we-are unable to accept the. ap- 
‘pellant’s argument that the control and management ofthe appellant’s affairs was 
situated wholly ‘in Ceylon.’ - In- dealing with'this question it would be relevant ‘to 
.beár in mid’ that, the appellànt;would not succeed éven if it is shown that'a part 
of the c8ntrol and management of the affairs of the company-rested i inIndia. The 
control end management must no doubt be shown to have been actually exercised ; 
and the exercise of the control’ 'and management should’ not be illusory: or merely 
notional. Once it is shown, that control and management i in the affairs of the firm 
was exercised by the partners residing in India, it would riot be relevant to enquire 
whether the control and management thus exercised ‘dmounted to a substantial 
part of the control and management of the affairs of the firm. The exercise of the 
control and management even in part in the taxable territories would be enough 
to fix the appellant with the character of a resident within section 4-A(b). We 
must accordingly hold that the High Court of Madras was justified in holding that 
the-appellant is a firm resident in the taxable territories. _ 
^. Mr. Kolah then raised a further point which had not been urged before the 
High Court. He contended that the control and m&nagement mentioned in section 
4-A (b) must be control and management va]id artd:effective.in law. Under sec- 
tion 12 of the Partnership Act, it is only.the majority of partners who.could have 
given effective directions to the superintendent and since there is no evidence that 
the alleged control and management has ‘been exercised by the majority of 
partners acting in-concert it would not be possible to hold that any control and. 
‘management of the firm's ‘affairs resided in India. :We do not think there is any 
‘substance in this argument. Under section 12 (a), every:partner has a right to 
take part in the conduct of:the business and it is only where difference arises as to 
ordinary matters connected with the business: of the firm that the same has to be 
decided: by majority of partners under sub-section (c) ofithe said section. It has not 
been suggested or shown that there was any difference between.the partners in. 
regard. to the matters covered by the individual partner’s letters of instruction to. 
the superintendent. «Indeed the course of conduct evidenced. by these letters shows. 
"that Andiappa Pillai Who holds the maximum number of individual shares has pur- 
ported to act for the partnership arid usually gave instructions in regard to’ the con~. 
duct and’ management of the firm’s affairs. On the record we see no trace of any 
“protest against, or disagreement with, this conduct ‘of Andiappa Pillai. . Besides,. 
it was never suggested during the course of the enquiry before theIncomestax Officers 
that the directions give by Andiappa. Pillai were not valid or effective and had not: 
been agreedeupon by the remaining parjners. . . That is why. we think this technical 
pom! Jaised by Mr. Kolah. must fail. 
- The result i is.the appeal fails and must ‘be dismisséd with costs... `` De E 


es ———— nue om. 0 TAppeal. diiisted.. 
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E SUPREME COURT OF INDIA. ` 
mE (Civil Appellate Jurisdiction.) 
Prisent :—N. H. Buacwati, J. L. Kapur AND A. K. Sarkar, JJ. 
Seth Ganga Dhar ts Appellant® c 
v. ; 
Shankar Lal and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 60— Term that mortgage was not to be redeemable for eightye 
Jive Jears—How far clog on equity of redemption which can be relieved against. e- 


The rule against clogs on the equity of redemption is that, a mortgage shall always be redeem- 
able and a mortgagor's right to redeem shall neither be taken away nor belimited by any contract 
between the parties, ' i 


A term providing that the right to redeem will arise after eighty-five years does not,of course, 
take away the mortgagor’s right to redeem and is not,therefore, in that sense, a clog on the equity 
of redemption. Whether in so far as it prevents the right to redeem from accruing for a time, it is a 
clog will depend on the circumstances of each case. The reason justifying the Gourt's power to 
relieve a mortgagor from-the effects of his bargain is its want of conscience. It depends on whethér 
the bargain was obtained by taking advantage of any difficulty or embarrassment that he might have 
been in when he borrowed the moneys on the mortgage. Was the mortgagor. oppressed ? Was-he 
imposed upon ? If he was, then he may be entitled to relief, Where the circumstances indicate 
that the mortgagee had not taken any unfair advantage of his position as the lender, nor that the 
mortgagor was under any financial embarrassment and that the bargain was a reasonable one, the 
eighty-five years’ term of thé’ mortgage should be enforced anda suit for redemption pefore the 
expiry of that period. is premature. U ANDE E s 
. Appeal from thé Judgment and Decree, dated the 21st March, 195b, of the 
Court of Judicial Commissioner at Ajmier, in ‘Civil First Appeal No. 13 of 1948, 
arising out of the Judgment and Decree, dated the goth March, 1948 of the Court 
of Sub-Judge 1st Class, Ajmer, in Civil Suit No. 1 of 1947.. 

"Tarachand Brijmohan' Lal, Advocate for: Appellant.: `  * 

S. S. Deedwania and K. L. "Mehta, Advocates for Respondents. 
. The Judgment of the. Court was delivered by: 


Sarkar, J.—This appeal arises out of a suit for the redemption of a mortgage, 
dated August 1, 1899. The property mortgaged was a four-roomed shop with 
certain appurtenances, standing on a piece of land measuring 5 yards by 15 yards 
in Naya Bazar, Ajmer. The mortgage was created by Purshottamdas who is now 
dead and was in favour of Dhanrupmal, a respondent in this appeal. The mort- 
gage instrument stated that the property had been usufructuarily mortgaged in 
lieu of Rs. 6;300 of which Rs. 5,750 had been left with the mortgagee to redeem 
.4 prior mortgage on the same and another property. It also provided that on 
redemption of the prior mortgage, the possession of the shop would be taken over 
and retained by the mortgagee, Dhanrupmal, who would appropriate its rent in 
lieu of interest on the money advanced by him and the possession of the other pro- 
perty covered by the prior mortgage, being’a share in a Kacheri, would be made 
over to the mortgagor, Purshottamdas. The provisions in the mortgage: instru- 
ment on which the present dispute turns were.in these terms : I 

“I or my heirs will not be entitled to redeem the property for a period of 85 years. After the 
expiry of 85 years we shall redeem it within a period of six months: In case we do not redeem within 
.& period of six months, then after the expiry of the stipulated period, I, my heirs, and legal represen« 
tatives shall have no claim over the mortgaged property, and the mortgagee shall have no claim to 
get the mortgage money and the lagat (i.e., repairs) expenses that may be due at the time of default. 
In such a case this very deed will be deemed to be a sale-deed. There will be no need of executing 
„a fresh sale-deed. The expenses spent in repairs and new constructions will be paid along with the 
«mortgage money at the time ofredemption according to account produced by the mortgagee.” 


The mortgagee, Dhanrupmal, duly redeemed the earlier mortgage and; went - 

"into possession of the shop while possession of the Kacheri was deliwered to the 

mortgagor. On April 12, 1939, Dhangupmal assigned his rights under the. mort- 
3 ‘+ Giyil Appeal No. 150 of 1954. _ : 15th April, 1958, 
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to Motilal who died later and whose estate is now represented by his sons, 
who are the other respondents in this appeal. The estate of Purshottamdas, the 
original mortgagor, is now represented by his son, the appellant. , 


On January 2, 1947, the appellant filed the suit in the Court of the Sub-Judge, 
Ajmer, against the respondents. The suit was contested by the sons of Motilal, 
the assignee of the mortgage, who are the only respondents appearing in this appeal 
and whom we shall hence, hereafter refer to as the respondents. "They said that 
the suit was premature as under the mortgage contract there was no right of redemp- 
tion for eighty-five years after the date of the mortgage, that is to say, till August 1, 
1984. Thelearned Sub-Judge, purporting. to follow a decision ofthe Judicial 
Commissioner, Ajmere, to whom he was subordinate, held that the provision 
postponing redemption for eighty-five years was invalid as it amounted to a clog 
on the equity of redemption. He, therefore, passed a preliminary decree for 
redemption. On appeal, the learned Judicial Commissioner, Ajmere, held that 
the decision which the Sub-Judge had purported to follow was distinguishable. 
He examined a large number of cases on: the subject and came to the conclusion 
that the provision in question did not amount to a clog on the equity of redemp- 
tion. He, therefore, allowed the appeal and dismissed the appellant’s suit. From 
this decisibn the appeal to this Court arises. 


It is admitted that the case is governed by the Transfer of Property Act. 
Under section 60 of that Act, at any time after the principal money has become 
due, the mortgagor has a right on payment or tender of the mortgage money to 
require the niortgagee to reconvey the mortgage property to him. The right con- 
ferred b¥ this section has been called the right to redeem and-the appellant sought 
to enforce this right by his suit. Under this section, however, that right can be 
exercised only, after the mortgage money has become due. In Bakhtawar Begum 
v. Husaini Khanam!, also the same view was expressed in these words : . 

. “Ordinarily, and in the absence of a special condition entitling the mortgagor.to redeem 
during the term for which the mortgage is created, the right of redemption can only arise on the 
expiration of the specified period. — . ; 
Now, in the ‘present case the term of the mortgage is eighty-five years and there is 
no stipulation entitling the mortgagor to redeem during that term.. That term 
has not yet expired. The respondents, therefore, contend that the suit is pre- 
mature and liable to be dismissed. g ' 


The appellant's answer to this contention is that the covenant creating the 
long term of eighty-five years for the mortgage, taken along with the provision 
that the mortgagor must redeem within a period of six months thereafter or 
not at all and the other terms of the mortgage and also the circumstances of the case 
is really a clog on the' equity of redemption and is therefore invalid. He contends, 
that, in the result the mortgage money had.been due all along and the suit was not 
premature. 

The rule against clogs on the equity of redemption is that, a mortgage shall 
always be redeemable and a mortgagor's right to redeem shall neither be taken away 
nor be limited by any contract between the parties. The principle behind the 
rule was expressed by Lindley, M. R., in Santley v. Wilde?, in these words : 

“The principle is this: a mortgage isa conveyance of land or an assignment of chattels as a 
security for the paymentof adebt orthe discharge of some other obligation for which it is given, 
This is the idea of a mortgage : and the security is redeemable on the payment or discharge of 
such debt or obligation, any provision to the contrary notwithstanding. That, in my opinion 
ds the law. Any provision inserted to prevent redemption on payment or performance of the 
debt or obligation for which the security was given is what $ meant by a clog or fetter on the 
equity of redemption and is therefore void. It follows from this, that “once a mortgage always.a 
mortgage.” i . 


"The right of redemption, therefore, cannot be taken away. . The Courts will 


ignore any contract the effect of which ïs to deprive the mortgagor of his right to 
————————ÀÀ——————ÓM 
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redeem the mortgage. One thing, therefore, is clear, namely, that the term in 
the mortgage contract, that on the failure of the mortgagor to redeem the mort- 
gage within the specified period of six months the mortgagor will have no claim 
over the nfortgaged property, and the mortgage-deed will be deemed to be a deed 
of sale in favour of the mortgagee, cannot be sustained. ‘It plainly takes away al- 
together, the mortgagor’s right to redeem the mortgage after the specified period. 
This is not permissible, for “‘ once a mortgage always a mortgage ? and therefore 
always redeemable. The same result also follows from section 60 of the Transfer 
of Property Act. So it was said in Mohammad Sher Khan v. Seth Swami Dayal}, 


- "f An anomalous mortgage enabling a mortgagee after a lapse of time and in tie absence of 
redemption to enter and take the.rents in satisfaction of the interest would be perfectly valid if it did 
not also hinder an existing right to redeem. But it is this that the present mortgage undoubtedly 
purports to effect. It is expressly stated to be for five yéars, and after that period the principal 
money became payable. ' This, under section 60 of the Transfer of Property Act, is the event on 
which the mortgagor had a right on payment of the mortgage money to redeem. 


The section is unqualified'in its terms'and contains no saving provision as other sections do in 
favour óf contracts to the contrary. "Their lordships therefore see no pacient reason.for Mrd 
Sed the words of the section,their full force and effect.” 


': Under the section, once thé right-to redeem has arisen it-cannot a taken away- 
The mortgagor’s right to redeem must be deeniéd to continue éven after*the period 
of six months has expired and the attempt to confine that right to that period: must 
fail. The term in the mortgage instrument providing that the mortgage :.can 
be redeemed only within the period of six months and not thereafter, nfust, be “held 
to be invalid and ignored. The learned Judi cial Commissioner. took the same view 
and this has not been challenged in this appeal on behalf of the respondents. 


With this terni however this case is not really: concerned. Learned advocate 
for the appellant directed his attack on the term in the instrument of mortgage that 
it will not be redeemable for €ighty-five years. "He -contended that this term 
amounts:to a clog on the equity of redemption. . We wish to observe here.that the 
learned"advocate did not contend that the invalidity, as we have- earlier held, of 
the term taking away the right to redeem the mortgage after the period of six "months 
makes the term fixing the period of the mortgage at eighty-five years invalid. . This 
latter term stands quite apart.. It only fixes.the time when the principal sum is 
to become due, that is, when the right to redeem will:accrue and has, therefore, 
nothing to do with a term which provides when: that right will.be' lost. The 
invalidity | of one does not makg the other also invalid. 


‘The term providing that the right to redeem will arise after eighty-five years 
does not, of course, take away the mortgagor's right to redeem and is not, there- 
fore, in that sense, a clog on the equity of redemption. It does, however, prevent 
accrual of the right to redeem for the period mentioned. Is it then, in so far 
as it prevents the right-to redeem from accruing for a time, a clog? 


As we have already said, the right to redeem does not arise till the principal 
money becomes due. When the principal sum is to become due must of course 


-depend on the contract between the parties. In the present case the parties have 


agreed that the right to redeem will arise eighty-five years after the date of the mort- 
gage, that is to say, the principal money will then become due. -The appellant 
says. that he should be relieved from this bargain that he has miade: ee is the 
contention that has to be. examined. wre 


The rule against clogs on’ the equity of reduedption no "doubt bue that 
the Courts have the power to relieve a. party.from his bargain. If he. has agreed 
to forfeit wholly his right to*redeem in certain circumstances, that agreement will 
be avoided," But tlie Courts'have gone beyond this: " They have also relieved mort- 
gagors from bargains whereby the right to redeem has not been taken away but 
restrfcted. The question is, is the term now under consideration such,that a Court 
will exercise its power to grant relief agairist it? That depends on the extent of this 





1.'' (1921) 42 M.L.J. 5842 LR. 49 LA. 60," 65. 
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power. ' It is a. power evolved in the early: English Courts:of Equity for a special 
reason. All through the ages the reason. has remained constant and the Court's 
power is therefore limited ‘by that reason... The extent of this power bas, there- 
fore, to be ascertained by having regard to its: ‘origin. ` It- will ‘be enough Tor this 
purpose to.refer to two authorities-on this question. 


jJ 


In a very early case, namely, Vermon. V. Bethell’; f Earl of Northington; L. ©., eal 


“This Court; as a Court of conscience, is ver jealous of persons taking securities for a loan, and 
converting such securities into purchases. And therefore I take it, to. be an established rule, that a. 
mortgagee can never provide at ‘the time of see the loan for any event or condition on- -which the 
equity of regemption shall be discharged, and ‘the conveyance absolute. And there is great reason- 
and justice in this rule, for necéssitous men are not, truly speaking, free men, but, toa answer a present 
exigency, will submit to any terms that thé crafty may impose. upon them,” ' 


o In comparatively recent times Viscouiit Haldane, L.C., repeated the sàmeé view 
when he said in G. and C. Kreglinger v. New Patagonia Meat and Gold Storage Company, 
Ltd.?, 


"This jurisdiction Was merely a special application’ 'of'a ‘more géneral į power to relieve against’ 
penalties and:to mould them.into mere securities “The case.ofthe common law'mortgage of land was 
indeed a gross óne. ; The land was conveyed to, the creditor upon the condition that if the money he 
chad advanged to the feoffor.was repaid on a date.and, at a place named, the fce simple would revest 
in the latter, ‘but that if the condition was not strictly and literally fulfilled he should-lose the land 
forever. What made the hardship on the debtor a glaring one was that the debt still remained un- 
paid and could bé recovered from the feoffor notwithstanding that he had - -Actually forfeited ‘the land 
to the morwagee. Equity, therefore, at an early date began to relieve against what was Mg 
a penalty by compelling the creditor to use his Jegal title as a mere security. 


ud ` MieLords, this was the origin 1 of the jurisdiction which we are now considering, and it is import- 
ant to bear that origin’ in' mind. For the end to accomplish which the jurisdiction has been evolved 
ought to govern and limit its exercise by equity Judges. That end has always been to ascertain, by 
arol'evidence'if need. be, the real nature and substance of the transaction, and if it turned out to-be 
in truth one ‘of mortgage simply, to place it on.that footing. « It,was, in ordinary cases, only iwhere 
there was conduct which the Gourt of. Ghancery, regarded as unconscientious that it interfered with 
freedom of contract. ' The lénding of money, oh mortgage of otherwise, was looked on with suspicion, 
aod the Court was on the alert. to discover want ‘of conscience in the terms imposed by lenders,” e 


. The reason then ‘justifying, the Court’ 's. power. to relieve a mortgagor from the 
effects of his bargain is its want of conscience. „Putting it in more familiar language 
the Court's jurjsdiction to ‘relieve a mortgagor. ‘from his bargain depends on whether 
it was obtained by taking. advantage of any difficulty or embarrassment that he 
might have been in: when he, borrowed the moneys on.the mortgage. Was .the 
‘mortgagor oppressed ? ' Was he imposed.upon?. If he. was,.then, he.may.be 
entitled to relief. s = ; 


^. We then have to see if there was anything xmconaciónable in the agreement 
that the mortgage would not be redeemed for eighty-five years. Is it: oppressive ? 
‘Was he forced to agree to it. because of his difficulties ? .Now this question is essen- 
tially one of fact and has to be decided,on the circumstances.of each case. It would 
‘be wholly.unprofitable in enquiring into this question, to examine the large ; aba 
of reported cases on, the-subject, for each turns,on its own facts. ` ] 


+, 


First then, does the length of the term—and in this case.it is long chough being 
eighty-five years—itself lead to the conclusion thatit was an oppressive term ?- In 
our view, it'does not do so. It is not necessary for us'to go so far as to say that the 
‘length of the term of the mortgage can never by ‘itself show that: the bargain was 
oppressive. We do not desire to say anything on that question in this case. 
We think it.enough to say that we have nothing here to show that; the length of the 
term was-in any way disadvantageous to- the mortgagor. It is. quite conceivable 
that it was to his advantage.. |The suit for redemption was brought over. forty-seven 
years.after the date of the mortgage.--. It seems to us, impossible that if the term was 
oppressive, that was not realised much earlier and the suit brought Within a: short 
time of the mortgage. The learned Judicial Commissioner felt that the respdndents” 
«contention that the suit had been, brought as, the price of landed property had: gone 


AA ? 
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up after the war, was justified. We. are not prepared to say that he was wrong in 
this view. We cannot also ignore, as appears from a large number of reported 
decisions, that it is not uncommon in various parts of India to have long-term mort- 
gages. Then we find that the property was subject to a prior mortgage. We are 
not aware what the term of that mortgage was. But we find that that mortgage 
included another property which became freed from it as a result of the mortgage 
in suit. This would show that the mortgagee under this mortgage was not putting 
any pressure on the mortgagor. That conclusion also receives support from the 
fact that the mortgage money under the present mortgage was more than that under 
the earlier mortgage but the mortgagee in the present case was satisfied with a smaller 
security. Again, no complaint is made that the interest charged, whfch was to 
be measured by the rent of the property, was in any manner high. All these, to 
our mind, indicate that the mortgagee had not taken any unfair advantage of his 
position as the lender, nor that the mortgagor was under any financial embarrass- 
ment. 


It is said that the mortgage instrument itself indicates that the bargain is hard, 
for, while the mortgagor. cannot redeem for eighty-five years, the mortgagee is free 
to demand payment of ‘his dues atany time he likes. This contention: is plainly 
fallacious: "here is nothing inthe inortgage instrument permitting the mortgagee 
.to demand any money, and it is well settled that the mortgagee's right to enforce 
the mortgage and the:mortgagor's right to redeem are-co-extensive. e, te 

Then it is said that under the deed the mortgagee can spend any -dmgunt on 
repairs to the mortgage property and in putting up new constructions there and 
‘the mortgagor could only redeem after paying the expenses for these. We are 
unable to agree that such is, the-effect of the mortgage instrument. "Wé cannot 
lose sight of the fact that the mortgaged shop and the area of the land on. which. it 
stood were verysmall. It was not possible to spend a large sum on repairs or cons» 
^truction there; Furthermore; having agreed to 85 years as the.term of the moft- 
‘gage; the parties must have imagined that during this long period repairs „and 
constructions would become necessary. It is only such necessary repairs as are 


: contemplated by the instrument and we do not consider that it is hard ori the-mort- 


gagor to have to pay for such repairs and construction when he redeems the pro- 
perty and gets the bénefit of the repairs and construction. Néither do we think 
that there is anything in the contention that under the document the mortgagor 
was bound to accept whatever Was shown in the mortgagee’s account as having 
been spent on the repairs and construction. That is not, in our view, the effect 
of the relevant clause which reads: : 

“ The expenses spent in repairs and new contructions will be paid. . . according to the 
account produced by the mortgagee”. - i . ] 
All that it means is that in claiming moneys on ‘account of repairs and 
construction the mortgagee will have to show from his account that he spent these 
"moneys. It is really a safeguard for the mortgagor. It was also said that all the 
terms in the deed were for the benefit of the mortgagee and that showed that the 
bargain was a hard one. We do not think that all the terms were for the benefit 
of the mortgagee, or that what there was in the instrument was for his benefit and 
indicated that the mortgagee had forced a hard bargan on ithe mortgagor. We 
have earlier said how the bargain appears to us to have been fair and one as bet- 
ween parties dealing with each other on equal footing. 


We have no evidence in this case of the circumstances existing at the date of 
the mortgage as to the pecuniary condition of the mortgagor or as to anything 
else from which we may come*to the conclusion that the mortgagee had taken ad- 
vantage of the difficulties of the mortgagor and imposed a hard. bargain on him. 
It was said that the fact that the property was subject to a prior mortgage at the 
date of the mortgage in suit indicates the impecunious position of the mortgagor. 
We.are unable to agree with this contentioh. Every debtor is not necessarily im- 
pecunious. The mortgagor certainly defived this advantage from that mortgage 
that hê was able to free from the earlier mortgage the kacheri and he has been in 

e 
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enjoyment of it ever since. That, to our mind, indicates that the bargain had been 
freely made. There was nothing else to which our attention was directed as showing 
that the bargain was hard. We, therefore, think that the bargain was a teasonable 
one and the eighty-five years’ term of the mortgage should be enfoced* We then 
come to the conclusion that the suit was premature and must fail. 
In the result, we dismiss this appeal with costs. 
Appeal dismissed. 


* SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—N. H. Buacwati, J. L. Kapur AND A. K. Sarkar, JJ. 


Inamati Mallappa Basappa .. Appellant* 
. t. 5 É s 

Desai Basavaraj Ayyappa and others ` -. Respondents. 

Jawahar Lal Nehru and Masuriya Din .. Jnierveners. 


Representation of the People Act (XLIII of 1951), section 97—Stope— Withdrawal or abandonment of 
Bart of the claims by election petitioner—Election Tribunal if can allow—Right of recrimination—If can be defeated. 
Civil, Pfücedure Code (V of 1908), Order 23, rule 1—Applicability. v 


Under the terms of section 97 of the Representation of the People Act, 1951, a right of recrimi- 
nation a$crues to the returned candidate or any other candidate or any other party to the Election 
Petition where the petitioner besides claiming a declaration that the election ofall or any of the returned 
candidates is void, claims a further declaration that any candidate other than the returned candidate 
has been duly elected. It would not be open to the petitioner to abandon that part of the relief which 
claimed such further declaration so as to deprive the returned candidate or any other party to the 
petition of the right of recrimination which has thus accrued to him. The Election Tribunal has no 
power to allow the petitioner to withdraw or abandon a part of his claim as aforesaid rendering the 
exercise of the said right of recrimination nugatory. [Nature and scope of Election Petition and 
extent of applicability of Givil Procedure Gode discussed.] S : M 

The provisions of Order 23, rule 1 of the Gode of Givil Procedure do not apply to Election Peti- 
tions and it would not be open to a petitioner to withdraw or abandon a part of his claim once an 
election petition Was presented:to the Election Gommission, more so when such a withdrawal or 
abandonment of a part of the claim would have the effect of depriving the returned candidate or any 
other party to the petition of the right of recrimination whith has accrued to him under section 97 
of the Representation of the People Act, 1951. » . j 

Appeal by Special Leave from the Judgment and Order, dated the 26th 
September, 1957, of the Election Tribunal, Dharwar, in Election Petition No. 52 
of 1957. ` i ) 

G. S. Pathak, Senior Advocate (H. F. Umrigar and G. C. Mathur, Advocate, 
with him), for Appellant. . 


P. Ram Reddy, Advocate, for Respondent No. 1. 


G. S. Pathak, Senior Advocate (S. S. Shukla, Advocate, with him), for 
Interveners. ; 


The Judgment of the Court was delivered by 


Bhagwati, 7.—This is the fourth of the series of Civil Appeals before us arising 
out of election petitions and involving the interpretation of the relevant sections 
of the Representation of the People Act, 1951 (hereinafter. referred to as ‘the 
Act"). The decision of this appeal turns on the construction of section 97 of the 
Act and also on the jurisdiction of the Election Tribunals to allow withdrawal or 
abandonment of part of the claims before them. s 


The. appellant and respondents 1 fo 3 were the contesting candidates for elec- 
tion to the Mysore Legislative Assembly fgom the Dharwar Constituency in the last 
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General Elections. The appellant was the Congress candidate and the first respon- 
dent was the candidate of the Lok Sevak Sangh party. The result of the election 
was declafed on March 3, 1957, and the appellant was declared elected by a majority 
of 1,727 votes.. On April 14, 1957, the first respondent presented to the Election 
Commission a Petition, being Election Petition No. 52 of 1957 under section 8o 
of the Act wherein besides claiming a declaration that the election of the appellant 
was void he claimed a further declaration that he, the first respondent, had been 
duly elected as he had secured the next highest number of valid votes. The 
Election Petition was published in the official gazette and was then referred to 
the Election Tribunal for trial. . The appellant and the respondents Ng. 2 and 3 
received a notice from the Election Commission requiring them to appear before 
the Tribunal on or before July 20, 1957. On the said date, the first respondent 
submitted before the Election Tribunal what purported to be an application 
under Order 23, rule 1 of the Code of Civil Procedure to the following effect :— 


“The petitioner hereby abandons part of his claim, namely, “that i it be further declared that the: 
petitioner has been duly elected as the petitioner has secured the next highest number of valid votes." 
The petitioner confines.his claim, therefore, to have the election of respondent No. 1 declared void 
and to have costs of the proceedings awarded to him.” 


; On July 25, 1957, the appellant filed his objections to the said application: 
contending inter alia, that by reason of the fact that the first respondent had claimed in 
his Election Petition a declaration that he was duly elected, the appellant and the 
other respondents to the Election Petition had acquired a right under sectidn 97 of 


‘the Act, to file recrimination against the first respondent subject of coursé to gompli- 


‘ance with the necessary statutory provisions in that, behalf, and that such right to 
file recrimination could not be affected by the purported abandonment of the relief 
by the first respondent. " On July 29, 1957, the appellant gave notice of his recri- 
mination under section 97. -The said notice was accompanied by the staterhent 


‘and. necessary particulars as required by séction 97 read with section 83 of the Act 


cand was given within 14 days from the date of the commencement of the trial viz.,. 
July 20, 1957. The particulars of corrupt practices under section 123 (1) (a) and 


(b) and section 123 (6) of the Act thus given by.the appellant Comprised.corrupt 


practices of bribery.and using of motor.vehicles for the conveyance of voters to 
the poll which if proved would have led to his disqualification fot standing as a. 


‘candidate and from being a member of the Legislature for period of six years 


counting from the date on whigh the finding of the Election Tribunal as to such 
practice took effect under the Act (vide section 140). 


. On August 1, 1957, the first respondent filed an objection to the abovemen- 
tioned notice under section 97 wherein he contended inter alia that the appellant 
was not entitled to give.evidence in recrimination as the claim for further declara-- 
tion had been abandoned by him. There had. been a vacancy for a Legislative 
Assembly seat from a neighbouring constituency on account of the death of Shri 
B. R. Tambakad on June 26, 1957, and the first respondent decided to contest the 
election in the vacancy, filed his nomination paper for the said vacancy on Septem-- 
ber 17, 1957, and was duly elected on'October 16, 1957 as a member of the Mysore 
Legislative Assembly from the Kalaghatgi Constituency. 


The application of the first respondent under Order 23, rule 1 of the Code of” 
Civil Procedure, the notice' of recrimination given by the appellant under section 
97 and the objection filed by the first respondent to the same came up for hearing 
before the Election Tribunal, Dharwar and tlie Tribunal framed the following. 
issues :— : 


‘© (y) Whether the rst respondent i is ‘entitled to abandon a part of his ‘claim in the manner he 
has done ? ? 


(2) If so, whether the appellant will be entitled to give notice to-the Tribunal & his intention: 
to give evidence to prove that the election of the first respondent would have been void if he had. been: 
the.returned candidate ? e : "ACA : 


(3) -Whether the notice of recrimination given by the appellant-is ‘barred by- limitation P” 
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The Tribunal held that by virtue of the provisions of section go(1) of the Act 
the procedure prescribed by the Code of Civil Procedure had been made appli- 
cable to proceedings in election petitions and as süch under the provisiorfs of Order 
23, rule t of the Code of Civil Procedure the first respondent had a right 'to abandon 
a part of his claim. It further held that in view of the abandonment of part of the 
claim by the first respondent, viz., that he be declared as the dulv elected candidate, 
neither the appellant nor respondents Nos. 2 and 3 would be entitled to give notice 
of recrimination under section 97 and consequently the appellant would not be 
entitled to give evidence to prove that the election of the first respondent would 

"have beeravoid if he had been the returned candidate. It also held that the notice 

of recrimination given by the appellant was not barred by limitation, inasmuch as 
under Explanation to section 9o (4) the trial of the petition was deemed to commence 
on the date fixed for the appellant and the respondents Nos. 2 and 3 to appear 
before the Tribunal, viz., July 20, 1957, and the notice of recrimination had been 
given by the appellant within 14 days thereof. The Tribunal accordingly ordered 
that the abandonment of a part of his claim as aforesaid should be noted on the 
petition and further ordered that the appellant could not give evidence to prove 
that the election of the first respondent would have been void if he had been the 
returned *candidate inasmuch as on the abandonment of that part of the claim by 
the first respondent the recrimination put in by the appellant did not survive. 


The appellant applied for and obtained on January 13, 1958, from this Court 
Speciab Leave to appeal under Article.136 of the Constitution to appeal against the 
decision of the Election Tribunal and that is how this Civil Appeal No. 76 of 1958 
has come before. us. by Che 6G 


Section 97 of the Act reads as under:— — . 


** Recrimination when seat claimed .—(1) When in an election petition a declaration that any candi- 
date other than the returned candidate has been duly elected is claimed, the returned candidate or 
any other party may give evidence to.prove that the election of such candidate would have been void 
ifhe had been the returned candidate and a petition hasbeen presented calling in question his election € 


Provided that the returned candidate or such other party as aforesaid shall not be entitled to give 
such evidence unless he has, within fourteen days from the date of the commencement of the trial, 
given notice to the Tribunal of his intention to do so and has also given the security and the further 


security referred fo in sections 117 and 118 respectively. 


(2) Every notice referred to in sub-section (1) shallsbe accompanied by the statement and 
particulars required by section 83 in the case of an election petition and shall be signed and verified 
in like manner. fat e. . 2 i 


Under the terms, of.this section a right of recrimination accrues to the returned 
candidate or any other party to the Election Petitión whére the petitioner besides 
claiming a declaration that the election of all or any of the returned candidates 
is void, claims a further declaration that any candidate other than the returned 
candidate has .been duly elected. Would,it then be open to the petitioner to 
abandon that part of the relief which claimed such further declaration so as to 
deprive the returned candidate or any other, party to tlie petition of the right of 
recrimination which has thus accrued to him ; or in other words, hàs the Election 
Tribunal the power to allow the petitioner to withdraw or abandon a part of his 
claim as aforesaid thus rendering the exercise of the said right of recrimination 
nugatory ? . l 

' It is necessary at the outset, therefore, to understand the nature and’ scope 


of an Election Petition. As has been observed by us in the judgment just delivered 
in Civil Appeals Nos. 763'and 764 of 1957 and Civil Appeal No. 48 of 19581 :—. 


“ An election contest is not an action at law or a suit in equity but is a purely stgtutory proceed- 
ing unknown to the common law and that the Gourt possesses no common law power.” 


PEA PE E E T 





z è Hs ns 
1Since reported in Kamaraja Nadar v. Kunju (S.G.) 52 : (1958) 2 An.W.R. (S.G.) 52. 
Thevar, (1958) S.G.J. 680 :- (1958) 2 M.L.J. ` A 


e. 
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“ An election petition is not.a matter in which the only persons interested are candidates who 
strove against each other at the elections, The public also are substantially interested in it and this 
is not merely in the sense that an election has news value, An election is an essential part of the 
democratic precess."? E WE 


EDM eee that ht rhet tn ng ‘ee eee ee eae, eee eee eee PPP DID 


yap sf An election petition. is mot a uit bètween two persons,. but i isa proceeding i in "which the c con- 
stituency itself is the principal party interested.” 

:^ (Vide Jagan Nath v. Tastan Singh?, A. Sreenivasan v. Election. Tribunal, Madras?, 
The Tipperary cases. ' 


An Eléction Petition présented to the Election Commission is scrftinised by 
it and if the Election Commission does not dismiss it for want of compliance with 
the provisions of section 81, séction 82 or section 117 of the Act, it accepts the same 
and causes a copy thereof to be published in the official gazette and a copy thereof 
to be sérved by post on each respondent. The respondents to the petition not only 
get notice of the same but the constituency as a whole receives such notice by publi- 
cation thereof in the official gazette so that each and every voter of the constituency 
and all parties interested become duly aware of the fact of such Election Petition 
having been presented. A copy of the, Election Petition published i in the official 
gazette would also show to all of them that the petitioner in a particular. Election 
Petition, in addition to claiming a declaration that the election of all or any of the 
returned candidates is void, has also claimed a further declaration that pe himself 
or any other candidate has been’ duly elected. The whole constituency is thus alive 
to the fact that the result of.the election duly declared is questioned on yarious 
grounds permitted by law with the likely result that the election of all or any of the 
returned candidates may be declared void and the petitioner or any other candi- 
date may be declared duly elected, in place and stead of the returned candidate: 
The constituency may have an interest in either maintaining the status quo or if 
perchance the election of the returned candidate is set aside, in seeing that some 
other ‘deserving candidate is declared elected in his place and stead and not neces- 
sarily the petitioner or any other candidate sponsored by him whose election could 
be challenged on any of the grounds mentioned in section 100 (1). It is this interest 


of the. constituency as a whole which invests the pce ane before the Election 


he would be bound to pursue the" petitien to its logical end. dt may be that he may 
not be able to substantiate his claim for a declaration that the Section of all or any 
‘of the returned candidatés is void. In that event he would of course fail and no 


. question would arise of his obtaining a further declaration that he himself-or any 


other catididate has been duly elected. All the grounds urged in the Election Peti- 
tion against the returned candidates under section 100(1) of the Act would fail.and 
the election would stand. The voters would thus be vindicated. If the petitioner, 


-however, succeeds in establishing his first claim and the election of- the réturned 


candidate is declared void, the question would necessarily arise when such a further 
declaration has been claimed by him whether he himself or any-other candidate 
should be declared duly elected. In.that event, the occasion would arise for con- 
sidering whether thé petitioner himself or any other candidate sponsored by him 
should be declared duly elected. If the election of the petitioner or such other 
candidate could haye been challenged on any of the grounds mentioned in section 


OOOO ee 


t (1854) 8:G,J. 25: (1954) 1'M.L.480. 2. (1955): E.L.R. 278, 293. 
(1954) S.G.R. 892, 895. 3. (1875) 3 O.M. and H. 19, 23. 
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in effect, a counter-petition presented by the returned candidate or any other party 
to the petition accompanied by the statement and particulars-required by section 
83 in the case of an election petition and would also be supported by jhe deposit 
of security and further security referred to in sections 117 and 118 of the Act. The 
election contest would then ‘not only be between the petitioner on the one hand 
and the returned candidate on the other but also between thé returned candidate 
or any other party to the petition and the candidate who-has been sponsored by: 
the petitioner for such election. An election contest as aforésaid would result in 
the declaration of the properly qualified candidate as duly elected and the main- 
tenance of&he.purity of the election in which the constituency as a whole is vitally 
interested and no person would get elected by flagrant breaches of the election law 
or by corrupt practices. 


This is the purpose of a recrimination and the right to file a recrimination 
accrues to the returned candidate or any other party to the petition the moment 
an election petition is presented containing a claim for a further declaration that 
the petitioner himself.or any other candidate has.been duly elected. The proviso 
to section 97(1) merely enacts conditions for the exercise of such right of recrimi- 
nation ang states that the returned candidate or such other party is not to be en- 
titled to give such evidence unless he has, within fourteen days from the date of com- 
mencement of the trial, given notice to the Tribunal of his intertion to do so and 
has also gwen the security and the further security referred to in sections 117 and 
118 respectively. If these conditions are fulfilled in the manner therein specified. 
the returned candidate or such other party will be entitled to give such evidence 
which: right of course would -not be capable of being exercised if either of 
these two conditions has not been fulfilled. The accrual of this right, however, 
is not postponed till the fulfilment of these conditions. It accrues the moment an 
election petition containing .a.claim for such further declaration is presented to the 
Election Commission. ws E i E à 


If once such a right has accrued to the returned candidate or any other party 
to the petition, can that right be affected by the petitioner seeking to withdraw or 
abandon that part of his claim, viz., a claim for a further declaration that he himself 
or any other candidate has been duly elected ? If it were permissible for him to 
withdraw or abandon a part of his claim on the analogy of Order 23, rule 1 of 
the Code of Civil Procedure, he would make a virtue of necessity and withdraw 
or abandon that part of his claim so as to ayoid any investigation in the Election 
Petition itself in regard to himself or any other candidate sponsored by him on.any 
of the grounds mentioned in section 100(1) including corrupt practices within the 
meaning of section 123 which if proved would entail a disqualification for standing 
as a candidate or even for voting for a period of 6 years under sections 140 and 141 (b), 


So far as withdrawal of petitions is concerned there are specific provisions 
énacted in the Act beginning with section 108. Section 108 deals with the with- 
dràwal of petitions before the appointment of Tribunals and provides that an elec- 
tion petition may be withdrawn only by leave of the Election Commission if an 
application for its withdrawal is made before any Tribunal has been appointed for 
the trial of such petition. Section 109 deals with the withdrawalof petitions after 
the appointment of Tribunals and enacts that where an application for withdrawal 
of an election petition is made after a Tribunal has been appointed for the trial 
of such petition, the election petition may be withdrawn only by leave of 
the Tribunal and a notice of such an application fixing a date for the hearing 
of the application is to be given to all other panties to the petition and is 
to be published in the official gazette. Section rro prescribes the procedure for 
withdrawal of petitions before the Election Commission or the Tribufial and sec- 
tion: 110(2) provides that no application for withdrawal is to be granted if the 
opinion of fhe Election Commission oreof the Tribunal, as the case may be, such 
application has been induced by any bargmin or consideration which ought not to ' 
be allowed : If such an application is granted, notice of the withdrawal iseto be 
published in the official gazette by the Election- Commission or by the Tribunal 
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.as the case may be ; and a person who might himself have been a petitioner may, 
"within fourteen days of such a publication apply to be substituted as petitioner in 
place of the party withdrawing, and upon compliance with the conditions of sec- 
tion 117 as'to security, is to be entitled to be so substituted and to continue the pro- 
ceedings upon such terms as the Tribunal may think fit. When an application 
for withdrawal is granted by.the Tribunal and no person has been substituted as 
petitioner in place of the party withdrawing as above, the 'Tribunal is to report the 
fact to the Election Commission and thereupon the Election Commission shall 
publish the report in the official gazette. This will ring the curtain on the election 


contest and the result of the election which has been duly declared wal no more 
be liable to be disturbed. . 


"There are also provisions enacted in the Act which provide for the consequences 
-of the death of a sole petitioner or. of the survivor of several petitioners or the death 
or withdrawal of opposition by the sole respondent therein. Section 112 provides 
that an election petition shall abate on the death of a sole petitioner or of the sur- 
vivor of several petitioners. Ifan election petition thus abates before a Tribunal 
has been appointed for the trial of the petition, notice of the abatement shall be 
published in the official gazette by the Election. Commission (vide segtion 113) 
Ifon the other hand an election petition abates after a Tribunal has been appointed 
for the trial of the petition, notice of the abatement has to be published in fhe official 
gazette by the Tribunal (vide section 114). ‘ne death: of a soie peuwoner.or of 
the survivor of several petitioners, however, does not spell the termination of.the 
proceedings and section 115 provides that after a notice of.the abatemegt of an 
-election petition is published under section 113 or section 114 any person who might 
himself have beer a petitioner may, within fourteen days of such publication, apply 
to be substituted as, petitioner and upon compliance with the conditions of section 
117 as to security shall be entitled to-be so substituted and to continue the proceedings 
upon such terms as the Tribunal may think fit. 'The position as it obtains on the 
„death or withdrawal of opposition by a respondent is worked out in section 116 which 
provides that if before the conclusion of the trial of an election petition the sole res- 
pondent dies or gives notice that he does not intend to oppose the petition or any 
-of the respondents dies or gives such notice and there is no other respondent who 
is opposing the petition the Tribunalshall cause notice of such evenf to be published 
in the official gazette; and thereupon any'person who might have been a petitioner 
may, within fourteen days of such publication, apply to be substituted in place of 
such respondent to oppose the petitien, and shall be entitled to'continue the ‘pro- 
-ceedings upon, such terms as the Tribunal ‘may think fit. ' A 


"The above provisions go to-show that an.election petition once filed does not 
mean, a contest only between the parties thereto but.creates a situation which the 
"whole constituency is entitled to avail itself of. Any person who might himself 
have been a petitioner is ehtitled to be substitutéd, on the fülfilment of the requisite 
conditions and upon such terms as the Tribunal may think fit, in place of the party 
-withdrawing and even the death of the sole petitioner or of the survivor of several 
.petitioners does: not put an end to the proceedings, but they can be continued by 
any person who might himself have been a petitioner. Even if the sole respondént 
-dies or gives notice that he does not intend to oppose the petition or any of the res- 
pondents dies or gives such notice and there is no other respondent who is opposing 
ithe petition, a similar situation arises and the opposition to the petition can be con- 
tinued by any person who might have been a petitioner, of course on the fulfilment 
of the conditions prescribed in section 116. These provisions therefore show that 
‘the election petition once présented continues for the benefit of the whole consti- 
tuency and cannot come to an end merely by the withdrawal thereof by the peti- 
tioner or even by his death or by the.’ death or withdrawal of opposition by the 


respondent but is liable to be continued by any person who might have been a 
petitioner. ° i 


If, therefore, an election petition duly presented cannot be thus withdrawn 
iby the petitioner, is there any warrant for the contention that even though he may 
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not be able to withdraw his petition- in--the manner aforesaid he can at least 
abandon a part of. his claim.on the analogy of-Order 23, rule 1 of the Code of Civil 
Procedure? The whole petition cannot be withdrawn but would it not be 
possible for the petitioner to withdraw or abandon a part of his claim as above ? 
The provisions of section go of the Act are sought to be relied upon in support of 
this contention. Section go(1) provides that subject to the provisions of the Act 
and of any rules made thereunder, every election petition shall be éried by the 
tribunal, as nearly as may be, in accordance with the procedure applicable under the 
Code of Civil Procedure, 1908 (Act V of 1908), to the trial of suits, provided however 
that the "Mribunal shall have the discretion to refuse for reasons to be recorded in 
writing to examine any witness or witnesses if it is of the opinion that their evidence 
is not material for the decision of the petition or that the party tendering such wit- 
"ness or witnesses is doing so on frivolous grounds or with a view to delay the proceed- 
ings. Under section go (2) the provisions of the Indian Evidence Act, 1872 (I of 
1872), shall subject to the provisions of this Act, be deemed to apply in all respects 
to the irial of an election petition., Section 9o (4) provides that any candidate not 
already a respondent shall, upon application made by him to the Tribunal within. 
fourteen days from the date of commencement of the trial and subject to.the provi- 
sions of section 119, be'entitléd to be joined as a respondent. Section go (5) pro- 
vides that the Tribunal may; upon such terms as to costs and otherwiseasitmay 
deem fit, allow the particulars of any corrupt practice alleged in the petition to 
be amended or amplified in such manner as may in its opinion be necessary for 
ensuring a fair and effective trial ofthe petition, but shall not allow any amend- 
ment ofthe petition which will have the effect of introducing particulars of a cor- 
rupt practice not previously alleged in petition. - It is clear from the above that 
the section only provides for the procedure for the trial of election petitions by the Tri- 
bunals. It provides for the examination of witnesses, the rules of evidence to.be 
followed the joinder of candidates not:already respondents as respondents and the 
amendment or amplification of particulars of a. corrupt practice already alleged 
in the petition. The powers of ‘a, Tribunal are, however, separately dealt with in 
section 92 which enacts that the Tribunal shall have;the powers which are vested, . 
in a Court under the Code of Civil Procedure, 1908 (Act V of 1908) when trying a 
suit in respect of the following-matters: (4) discovery arid inspection; (5) enforcing 
thé attendance of witnesses, and requiring the deposit of their expenses ; (c) com- 
pelling the production of documents’; (d) examining witnesses on oath-; (e) granting 
adjournments ; (f) recéption.of .evidence taken òn .affidavit; and (g) issuing: 
commissions for the examination of witnesses, and may summon and examine suo 
motu any person whose evidence,appears to it to be material ; and shall be deemed 
to be a civil Cóurt within the méaning of sections 480 and 482 of the Code of. 
Criminal Procedure, 1898 (Act V of 1898). Itwill be noticed that the procedure for 
trial before the Tribunal and the powers of the Tribunal are treated separately thus’ 
distinguishing between the procedure to be followed by the Tribunal and the powers. 
to be exercised by it: There are also other provisions to be found in the Act which . 
relate to place of trial (section 88) ; (Power of Election Commission to withdraw 
and transfer petitions (section 89) ; appearance before Tribunal (section 91); docu- 
mentary evidence (section.93); answering-of criminating questions and certificate of 
indemnity (section 95) and expenses of witnesses (section 96). The effect of all these: 
provisions really is to constitute a self-contained Clode governing the trial of election 
petitions and it would appear that in spite of section .go(1) of the Act, the provisions 
of Order 23, rule, 1.of-the Code of Civil Procedure would not be applicable to the 
trial of election petitions by the Tribunals. If the withdrawal of a petition cannot :. 
be permitted and any. person who might have been a petitioner is entitled to con- 
tinue the proceedings, on a parity of reasoning, the withdrawal of a part ef the claim 
also could not.be. permitted. without. allowing another person. who might have been 
a petitionergin opportunity of proceedings with that part of the claim by substi- 
tuting himself in. place and stead of the pegitioner who withdraws or abandons the 
same. " If the constituency as a whole is interestéd in the petition presented before 
the Election Tribunal no such withdrawal or abandonment. of a part of the claim 
$—21 j 
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could ever be permitted without giving an opportunity to any person who might 
have been,a petitioner to continue the proceedings and pursue the petition to its 
logical conclusion. 


The provisions of Order 23, rule 1 of the Code of Civil Procedure also contain 
inherent evidence which militates against this contention. . Order 23, rule 1, sub- 
rule (2) provides for liberty being given by the Court to a party withdrawing or 
abandoning a part of his claim to file a fresh suit on the same cause of action, if so: 
advised. In the very nature of things such liberty could not be reserved to a 
petitioner in an election petition. The provisions above referred to in regard to 
withdrawal of petitions do not provide for the same and if they do not dofso, can it 
be urged that the provisions of Order 23, rule 1, sub-rule (2), though they may not. 
apply to the cases of withdrawal of petitions may nevertheless apply where the peti- 
tioner withdraws or abandons a part of his claim? If these provisions do not apply 
to the withdrawal or abandonment of part of the claim in the case of an election. , 
petition, could it then be urged that nevertheless the other provisions of Order 23,. 
rule 1 would apply and the petitioner would be at liberty to withdraw or abandon 
a part of his claim? 


On a due consideration of all these provisions, we are of opinion thatethe pro- 
visions of Order 23, rule 1 do not apply to the election petitions and it would not 
be open to a petitioner to withdraw or abandon a part of his claim oncs an elec- 
tion petition was presented to the Election Commission, more so when suck a witb-. 
drawal or abandonment of a part of the claim would have the effect of defriving 
the returned candidate or any other party to the petition of the right of rgcrimi-- 
nation which had accrued to him under section 97 of the Act. 


This is also the position in England. Halsbury's Laws of England, grd. 
Edition, Volume 14, paragraph 451, page 258, contains the following passage 
under the caption “Amendment of petition " :— : 


* ‘The withdrawal of that portion of a petition which claims the seat cannot, however, be effected. 
by way of amendment because the rights of the electors would be affected by their not having the 
opportunity of substituting another petitioner.” 


See also the passage at ibid., page 300, paragraph 541 :— 


: : 
* Tt seems that where the petition prays the seat, recriminatory evidence may be offered, notwith-- 
standing that the prayer for the seat is abandoned at the trial.” ; 


The case of Aldridge v. Hurst’, €lucidates this position. Grove, J., in that case 
observed as follows :— . ; 


** Numerous provisions of the Act have reference not merely to the individual interests or rights. 
of petitioners or respondents, but to rights of electors, of constituencies, and of the public, in purity 
of election and in having the member seated who is duly returned by a majority of proper votes. It. 
appears to us also that the scope ofthe Act is, that petitions should not be mere pleadings, nor framed 
for the purpose of intimidating or in any way inducing the respondent to abandon his seat; still 
Of less, course, should they be collusive ; but that they should be real, well considered, and not 
lightly withdrawn either in whole or in part.” ‘ 


e*osemsapot*oweeecvisssósetenseosssovont EXPL COCO astonectsosótdectnssosseccttocsoos 


* These sections show that not merely may the candidate who is not returned claim the seat, or 
in other words, claim to have been duly elected but thatany othervoter might claim the seat for a. 
candidate who has not been retutned.” i : 
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This right of petitioning shows that the Act contemplates, in regard to petitions, not merely: 
the rights of candidates not returned, but the rights of the constituency to insure that the person 
really elected should be their member ; and this without the cost and disturbance of a new election, 
as the Judge’s decision in favour of such claim is final.” ; 

Verein MEMMMMMMMMMM"-""""-———— 

“ Tt appears to us that it would be an infringementof this right, if, a petition having been presented. 
by one person (in this case a candidate) claimingghe seat, the claim to the seat could be withdrawn. 


SS rh ee M CMM CNN M IE ee ee ee CUN D cA d 
1. (1876) L.R. 1 G.P. 410, 413, 414, 415, 417. 7 
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by the mere motion of the person presenting. it, after the twenty-one days, when no other petition. 
could be presented, and thus the voters be prevented from claiming the seat for one who may be the 
duly elected representative ; or, on the other hand, from showing by means of the recriminative 
charges which put in issue the claim, that the claimant is not a person entitled to thg seat by that 
election or that he is disqualified for future elections ; such withdrawal not being accompnied by the- 
power to substitute another person as petitioner, by means of which the inquiry might be gone into. 
at the trial. g i : a i 
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** Yt appears to us that the withdrawal of this portion of the prayer of the petition is in pari materia 
with, even if it is not within, the provisions of the Act relative to the withdrawal of a whole petition.” 
* L 
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“ ft is also to be observed that, although petitions may.be presented at the last moment it is. 
commonly known in the county or borough that such petitions are likely to be presented; and if any 
suspicion exists that they are sham petitions, means are taken by those who are in earnest to lodge 
petitions and the entire withdrawal of collusive petitions is guarded against by the provisions of. 
the Act to which we have alluded.” : 


DEEP OU esee 


* In one point of view it is an argument against our allowing this prayer to be withdrawn, that, 

‘if there be to power under the withdrawal clauses to substitute a person for the petitioner as to this. 

prayer, the constituency will be without means of proving either that the petitioner is thé duly elected 

member, orto answer his allegation that he is elected or to show that he is unft to serve in a future 
parliainent, pe himself having raised this issue by claiming the seat.” 


It i8, therefore, clear that there is no power in the Election Commission to allow 
a petitiener to withdraw or abandon a part of his claim either by having resort to 
the provisions of Order 23, rule 1 of the Code of Civil Procedure or otherwise, If 
that is so, the right of recrimination which has once accrued to the returned can- 
didate or any other party to the petition under section 97 of the Act cannot be taken 
away, and the returned candidate or any other party to the petition would in such 
circumstances be entitled to give evidence to prove that the election of the peti- 
tioner or any other candidate sponsored by him would have been void if he had. 
been the returned candidate and a petition. had been presented calling in question 
his election. The counter-petition which has in effect been thus filed by the 
returned candidate or any other party to the petition must be allowed to proceed 
and the right of recrimination should continue to be exercised notwithstanding the 
attempted abandonment of a part of his claim by the petitioner with the inevitable 
result that if any corrupt practice within the meaning of section 123 were proved 
against the petitioner or any other candidate sponsored by him it would entail upon 
him the disqualification for standing as a candidate or even for voting for a period 
of six years under sections 140 and 141 (6). In the present case, such proof on the 
part of the appellant would have not only'entailed upon the first respondent a dis- 
qualification for voting but even for standing as a candidate for a period of six years, 
with the inevitable consequence that his election to the Mysore Legislative Assembly 
from the Kalaghatgi constituency on October 16, 1957, would have been void and 
he would have been unseated. We have, therefore, come to the conclusion that 
the order passed by the Election Tribunal allowing abandonment of a part of the 
claim by the first respondent and precluding the appellarit from giving evidence 
to prove that the eléction of the first respondent would have been void if he had. 
been the returned ‘candidate was clearly erroneous and liable to be set aside. 


We accordingly allow the appeal and reverse the order passed by the Election 
Tribunal, dated September 26, 1957. The Election Tribunal. shall proceed. with 
the trial of the election petition on the claims as they were originally included in 
the petition and will also allow the appellant to exercise his right of recrimination 
under section 97 of the Act. The first respondent will pay the appelfant's costs 
of this appeal and the costs thrown away before the Election Tribunal. : 

* . 
è e. 


——— Appeal allowed, 
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SUPREME COURT OF INDIA. 
` (Civil Appellate Jurisdiction.) 
PRESENT :—B. P. Sma, S. J. Imam AND K. Sussa Rao, JJ. 


"Madhavrao Narayanrao Patwardhan and State of Bombay ..  Appellants* 


v. : 
.Ram Krishna Govind Bhanu and others .. Respondents. 


Limitation Act (IX of 1908), section 14— Good faith-—Meaning— Mala fides if material—-Onus. 


B instituted a suit on January 31, 1929, the very last day of limitation in the Munsif's Gourt 
at Miraj and the suit was registered in that Gourt. B prayed for possession and mesne profits in 
‘respect of lands at Malgaon and Takli, on the ground that the then State of Miraj had ‘wrongfully 
resumed those lands in 1910, as part of the State Sheri Khata, which after inquiry, was ordered on July 
31, 1915, to be recorded as such lands and the usufruct there of during that period to be appropriated 
xo the Khasgi Khata of the State. B impleaded the State of Miraj as first defendant. After a similar 
suit in respect of other properties was dismissed, B made an application on June 21, 1940, drawing 
the attention of the Gourt to the fact that the value of the subject-matter of the suit had not been men- 
‘tioned in the plaint and that it would be not less than eight to ten thousand rupees and that therefore 
the Gourt had no pecuniary jurisdiction to hear the suit. The Gourt allowed the application and 
-directed the plaint to be returned to be presented to the proper Gourt on July 4, 1940, The plaint 
was accordingly represented on that very date to the District Judge at Miraj and the same was num- 
-bered as suit No. 2 of 1940. Held: When the plaint was represented to the District Gourt it was 
clearly barred unless it could be brought within section 14 of the Limitation Act. The Limitation 
Act contains its own definition of “ good faith " to the effect that “ nothing shall beedeemed to be 
done in good faith which is not done with due care and attention" (section 2 (7) ). "Tee question 
Js not whether the plaintiff.did it dishonestly or that his acts or omissions in this connection, were 
mala fide, On the other hand the Question is whether, given due care and attention, the plaintiff 
-could have discovered the omission without having to wait for about 10 years or more. The burden 
-lay on the plaintiff to satisfy the conditions necessary for invoking the provisions of section 14 of the 
-Limitation Act and it is not for the contesting defendants to adduce evidence to the contrary. 
Appeals from the Judgment and Decree, dated the‘goth November, 1951, of 
-the Bombay High Court in Appeal No. 104 of 1950 from Original Decree, arising 
-out of the Judgment and Decree, dated the 12th December, 1945, of the Court of 


the District Judge, Miraj, in Suit No. 2 of 1940. 


A. V. Viswanatha Sastri, Senior Advocate, (G. A. Desai and‘ Naunit Lal, 
-Advocates, with him), for Appellant (in C. A. No. 287 of 1955) 4nd . Respondent 
No. 6 (in G. A. No. 288 of 5955.) . 


* VH. N. Sanyal, Additional 'Soligitor-General of India; (K. L. Hathi and 
.R. H. Dhebar; Advocates, with him), for Appellant (in C. A. No. 288 of 1955) 
-and Respondent No. 2 (in C. A. No. 287 of 1955.) f 


`Purshotam Tricumdas, Senior Advocate 7. B. Dadachanji, S. N. Andley ud 
Rameshwar Nath, Advocates of Messrs. Rajinder Narain & Co., for Respondent No. 1 
‘in, both the Appeals. rd 


The Judgment of the Court was delivered by 


Sinha, F.—These two appeals are directed against the judgment and decree 
.dated November 30, 1951, passed by a Division Bench of the High Court of Judi- 
-cature at Bombay, reversing those of the District Judge at Miraj, dismissing the 
-plaintiff’s suit for possession and mesne profits in respect of the suit properties in 
«Civil Suit No. 2 of 1940. Civil Appeal No. 287 of 1955, is on behalf of the 
-added respondent No. 7, andthe Civil Appeal No. 288 of 1955, is on behalf of the 
.added respondent No. 6—the State of Bombay which now represents the original 
‘first defendant—the Miraj State (now merged in the State of Bombay.) 


In the view we have taken, as will presently appear, on the question of limi- 
‘tatign, it is not necessary to state in any detail the pleadings of the parties or the 
merits of the decisions of the' Courts below. For the purposes of these appeals, it 
is only necessary to state that the plainfiff-respondent who was the appellant in 
—— M ———————————ÀÀ— 
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the High Court, had instituted a suit on January 31, 1929, the very last day of limi- 
tation, in the Munsif’s Court at Miraj. This suit was registered as ,Original 
Suit No. 724 of 1930, in that Court. The plaintiff prayed in the plajnt for pos- 
session and mesne profits in respect of lands at Malgaon and Takli, on the ground. 
that the then State of Miraj had wrongfully resumed those lands in 1910, as part 
of the State Sheri Khata, which, after inquiry, was ordered on July 31, 1915, to be. 
recorded as such lands and the usufruct thereof during that period to be appro- 
priated to the Khasgi-Khata of the State. The plaintiff impleaded the State of 
Miraj as the first defendant. Defendants 2 and 3 are plaintiff's brothers who are 
said to havÉrelinquished their interest in the suit properties in favour of the plaintiff. 
Defendants 4 to 7 belong to the family of Narso who was, until his death in 1910, 
recorded in respect of the suit properties, but they did not appear and contest the. 
plaintiff's claim. The suit was valued at Rs. 2,065 being 5 times the assessment 
on the disputed lands for the purposes of Court-fee. No valuation was given in 
the plaint for the purposes of jurisdiction with reference to the value of the pro- 
perties claimed. A similar suit had been instituted by the plaintiff in the same 
Court in respect of lands in another village called Tikoni. That had been regis- 
tered as Original Suit No. 443 of 1928, in the Munsiff's Court at Miraj, and we 
shall refer to that suit as the * Tikoni suit’. It appears that the two suits proceeded. 
in that Court in a very leisurely fashion until November 29, 1939, when the Tikoni 
suit was dismissed. After the dismissal of that suit, the plaintiff made an appli- 
cation an June 21, 1940, drawing the attention of the Court to the fact that the 
value of the subject-matter of the suit had not been mentioned in the plaint, and 
that, of a moderate valuation, the disputed land should not be worth “ less than. 
a minimum of 8 to ro thousand rupees,” and that, therefore, the Court had no 
pecuniary jurisdiction to hear the suit. The Court allowed the application and 
directed the plaint to be returned to be presented to the proper Court, on July 4, 
1940. The plaint was accordingly represented on that very date to the Court: 
‘of District Judge at Miraj, and the same was numbered as Suit No. 2 of 1940. 


The original first defendant only contested the suit on a number of grounds, 
including the plea of limitation. By a petition, dated October 27, 1942, the de- 
fendant brought it to the notice of the Court that the ; 

“ plaintiff despite his knowledge that the value of the subject-matter of the suit was far in excess 
of the amount of jurisdiction of the Munsif’s Gourt filed the suit in the said Gourt. The said act of 


the plaintiff was not at all * bona fide’........ The facilities a» regards limitations, etc., which a ‘bona 
Jide’ suitor would be entitled to cannot, therefore, be afforded to the plaintiff.” 


After recording evidence and hearing the parties, the learned District Judge, 
by his judgment and decree, dated December 12, 1945, dismissed the suit with costs,, 
On appeal by the defeated plaintiff, during the pendency of the appeal, the State 
of Bombay was added as the 6th respondent, and the Yuvaraj of Miraj, Madhavrao, 
Narayanrao, son of the Raja Sahib of Miraj, was added as the 7th respondent, as 
the latter had acquired an interest in the disputed properties by virtue of a grant in 
his favour. The appeal was ultimately registered as First Appeal No. 104 of 1950. 
in the High Court of Bombay. A Division Bench of that Court, by its judgment 
and decree, dated November 30, 1951, allowed the appeal and decreed the suit with 
costs against the first and the 7th respondents. The respondents 6 and 7 aforesaid 
applied for and obtained the necessary certificate for coming up in appeal to this. 
Court. Hence, these two appeais. 


We have heard the counsel for the parties at a great length on the preliminary 
issue of limitation. On behalf of the appellants, i&was urged with reference to 
the plea of limitation that in the facts and circumstances of this case, the plaintiff" 
is not entitled to the benefit of section 14 of the Limitation Act, and that, therefore 
the suit as instituted in the Court of the District Judge at Miraj on re-presensation 
of the plaint in that Court on July 4, 1940, was barred by limitation. Alternatively, 
it was argued that even assuming that thè Courts below were right in giving the 
plaintiff the benefit of that section, the suit was barred by limitation of 12 years un- 
der Article 142 of the Limitation Act, whether the cause of action arose in 1910 on. 
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the death of Narso aforesaid, or in 1915, when the final order was passed by the 
Miraj State treating the resumed property as part of the Khas property of the State, 
which was the date of the cause of action for the suit as alleged in the plaint. On 
behalf of the plaintiff-respondent, it was strenuously argued that the Courts below 
"were right in holding that the plaintiff was entitled to a deduction of all the time 
between January 31, 1929, when the suit had been originally filed in the Court of 
the Munsif at Miraj, and July 4, 1940, when the plaint was returned and re-presented 
as aforesaid. It was also argued that it was common ground that the suit as 
originally filed on January 31, 1929, was within time though that was the last day 
oflimitation. If the plaintiff is given the benefit of section 14 of the Limifation Act, 
ipso facto, the suit on re-presentation of the plaint in the District Court at Miraj, 
‘would be within time. 


. In our opinion, the appelants’ contentions based on the provisions of section 
14 of the Limitation Act, are well-founded, and the decision of the Courts below, 
‘granting the plaintiffrespondent the benefit of that section, must be reversed for 
the following reasons : Before the promulgation on January 1, 1926, of the Procla- 
mation by State Karabhari, Miraj State, the law of limitation in that State, it is 
common ground, was that the plaintiff had the benefit of the period of 20 years 
-as the period during which a suit for possession after dispossession, could be institu- 
ted. By that Proclamation, the Indian Limitation Act (IX of 1908) was made 
applicable to that State with effect from February 1, 1926, subject to thismodifica- 
tion that all suits which would have been in time according to the old law of the’ 
State, but would have become barred by limitation as result of the introduction 
-of the Indian Limitation Act, could be filed upto January 31, 1929, by virtue of 
-certain notifications extending the last date for the institution of such suits. Hence, 
the suit filed on that date in the Munsif’s Court at Miraj, was admittedly within 
‘time, and was subject to the law of limitation under the Indian Limitation Act. 
When the plaint was returned by the Munsif’s Court at Miraj, at the instance of the . 
plaintiff himself on the ground of want of pecuniary jurisdiction, and represented 
to the Court of the District Judge at Miraj on July 4, 1940, it was, on the face of it, 
barred by limitation, whether the period of limitation started to run in 1910 or 1915, 
"unless the case is brought within section 14 of the Limitation Act. Sub-section (1). 
-of section 14 of the Limitation Act, which admittedly governs the present case, is 
in these terms: s DL E ; 
$; : 
* (1) In computing the period, of limitation prescribed for any suit, the time during which 
‘the plaintiff has been prosecuting with due diligence another civil proceeding, whether in a Gourt 
of First instance or in a Gourt of appeal, against the defendant, shall be excluded, where the proceed- 


ing is founded upon the same cause of action and is prosecuted in good faith in a Gourt which, from 
-defect of jurisdiction, or other cause of a like nature, is unable to entertain it." 


In.order to bring his case within the section quoted above, the plaintiff has to show 
-affirmatively : ; 


(1) that he had been prosecuting with due diligence the previous suit in the 
Court of the Munsif at Miraj, Í 


(2) that the previous suit was founded upon the same cause of action, 
(3) that it had been prosecuted in good faith in that Court, and, 


(4) that that Court was unable to entertain that suit on account of defect 
-of jurisdiction or other cause of a like nature. 


“There is no dispute between the parties here that conditions (2) and (4) are satisfied. 
-But, the parties differ with reference to the first and the third conditions. It has been 
argued on bthalf of the appellants that the Courts below had misdirected themselves 
when&hey observed that there wasno proof that.the plaintiff had not been diligently 
prosecuting the previously instituted suit, omthat it was not being.prosecffted in good 
faith ; that the section requires that theeplaintiff must affirmatively show that the 
previously instituted suit was being prosecuted in good faith and with due diligence 
and that, viewed in that light, the plaintiff has failed to satisfy those conditions. 
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The conclusion of the learned trial Judge on this part of the case, is in these 
"words : 


. * i 
* The plaintiff's mala fides are therefore not established and the period occupied, in prosecuting 
the former suit must be excluded under section 14 of the Limitation Act." 


"The observations of the High Court are as follows : 


“ We do notsee our way to accuse the plaintiff of want of good faith or any mala fides in the matter 
of the filing of the suit in the Subordinate Judge’s Gourt at Miraj. There is nothing on the record 
to show that he was really guilty of want of good faith or non-prosecution of the suit with due diligence 
in the Gourt of the Subordinate Judge at Miraj.’ 


Both the Courts below have viewed the controversy under section 14 of the Limitation 
Act, as if it was for the defendant to show mala fides on the part of the plaintiff when 
he instituted the previous suit and was carrying on the proceedings in that Court. 
In our opinion, both the Courts below have misdirected themselves on this question 
"Though they do not say so in terms, they appear to have applied the definition of 
: “good faith" as contained in the General Clauses Act, to the effect that “A thing 
shall be deemed to be done in good faith where it is in fact done honestly, whether it 
is done negligently or not.” But the Indian Limitation Act containsits own definition 
of good faith to the effect that “nothing shall be deemed to be done in good faith 
which is not done with due care and attention’’—section 2 (7). We have, therefore, 
to see if the institution and prosecution of the suit in the Munsif’s Court at Miraj, 
‘was doneewith due care and attention. We know that the plaint in the Tikoni suit 
filed by the same plaintiff in the same Court, did contain a statement as to the value 
of the gubject-matter, but it was conspicuous by its absence in the plaint in the suit 
as originally filed in the Munsif's Court at Miraj. All the facts alleged in the 
plaintiff's petition for the return of the plaint, were known to the plaintiff ever since 
the institution of the suit. Nothing fresh was discovered in 1940. On the other 
hand, we know definitely that the Tikoni suit had been dismissed by the trial Court 
on merits. The suits were of an analogous character in the sense that the controversy 
‘was similar in both ofthem. The appellants’ contention that on the dismissal of the 
plaintiff’s Tikoni suit in November, 1939, he, naturally, became apprehensive about 
the result of the other suit, and then moved the Court for the return of the plaint on 
the ground of pecuniary jurisdiction, appears to be well-founded. The plaintiff 
knew all the time that the value of the properties involved in the suit, was much 
more than Rs. 5,000 which was the limit of the pecyniary jurisdiction of the Subordi- 
nate Judge’s Court. Can an omission in the plaint to mention the value of the 
properties involved in the suit, be brought within the condition of ‘due care and 
attention’ according to the meaning of “ good faith " as understood in the Limi- 
tation Act? It has to be remembered that it is not one of those cases which usual- 
ly arise upon a revision of the valuation as given in the plaint, on an objection raised 
by the defendant contesting the jurisdiction of the Court to entertain the suit. 
Curiously enough, the defendant had not raised any objection in his written state- 
ment to the jurisdiction of the Court to entertain the suit. Apparently, the plaintiff 
was hard put to it to discover reason for having the case transferred to another 
‘Court. The question is not whether the plaintiff did it dishonestly or that his acts 
or omission in this connection, were mala fide. On the other hand, the question is 
whether, given due care and attention, the plaintiff could have discovered the omis- 
sion without having to wait for about 10 years or more. "The trial Court examined 
the plaintiff's allegation that the omission was due to his pleader's mistake. As that 
‘Court observed “he makes this contention with a view to shield himself behind a 
‘wrong legal advice". That Court has answered the plaintiff's contention against 
him by observing that the plaintiff was not guided by any legal advice in this suit ; 
that the plaint was entirely written by him in both the suits, and that he himself 
conducted those suits in the trial Court “in a manner worthy of a senior counsel”, 
.The Court, therefore, rightly came to the conclusion that the plaintiff himself was 
responsib® for drafting the plaint and for presenting it in Court, and that no pleader 
had any responsibility in the matter. Noreason was adduced why, in these circum- 
stances, the value of the subject-matter of the suit, was mentioned in the plaint in 
the Tikoni suit but pot in the plaint in fespect of the present suit. 


- 
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There is another serious difficulty in the way of the plaintiff. He has not 
brought on the record of this case any evidence to show that he was prosecuting the 
previously instituted suit with “due diligence" as required by section 14. He has 
not adduced in evidence the order-sheet or some equivalent evidence of the proceed- 
ings in the Sub-Judge's Court at Miraj, to show that inspite of his due diligence, the 
suit remained pending for over ten years in that Court, before he thought of having 
the suit tried by a Court of higher pecuniary jurisdiction. In our opinion, therefore, 
all the conditions necessary to bring the case within section 14, have not been satis- 
fied by the plaintiff. There could be no doubt about the legal position that the 
burden lay on the plaintiff to satisfy those conditions in order that he nfay entitle 
himself to the deduction of all that period between January 31, 1929, and July 4, 
1940. Itis also clear that the Courts below were in error in expecting the contesting 
defendant to adduce evidence to the contrary. When the plaintiff has not satisfied 
the initial burden which lay upon him to bring his case within section14, the burden 
would not shift, if it ever shifted, to the defendant to show the contrary. In view 
of this conclusion, it is not necessary for us to pronounce upon the other contention 
raised on behalf of the appellants that, even after giving the benefit of section 14, 
the suit is still barred under Article 142 of the Limitation Act. "This is a serious 
question which may have to be determined if and when it becomes necessaty. 


For the aforesaid reasons, it must be held that the suit is barred by ljmitation. 
The appeals are, accordingly, allowed and the suit dismissed with costs throughout, 
one set to be divided equally between the two appeals. € 


Appeals allowed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—T. L. VENKATARAMA Aryar, P. B. GAJENDRAGADKAR AND A. K: 
SARKAR, JJ. l 
Badridas Daga l -. Appellant* 


v. 
The Commissioner of Income-tax .. Respondent. 


Income-tax Act (XI of 1922), section*10—Mbonies embezzled by an agent or employee—If allowable as 
deduction in computing profits of the business under section 10 (1). 


A debt arises out of a contract between the parties, express or implied, and when an agent mis- 
appropriates monies belonging to his employer in fraud of him and in breach of his obligations to him, 
it cannot be said that he owes those monies under any agreement. He is no doubt liable in law to 
make good that amount, but that is not obligation arising out of a contract, express or implied. Nor 
does it make a difference that in the accounts of the business the amounts embezzled are shown as 
debts, the amounts realised towards them, if any, as credits, and the balance is finally written off 
They are mere journal entries adjusting the accounts and do not import a contractual liability. A 
deduction is not admissible under section 10 (2) (xi) of the Income-tax Act on the ground that the 
loss is a bad debt. Nor can a claim for deduction be admitted under section 10 (2) (xv), because 
moneys which are withdrawn by the employee out of the business till without autthority and in 
fraud of the proprietor can in no sense be said to be ** an expenditure laid out or expended wholly 
and exclusively " for the purpose of the business. 


Section 10 (2) enumerates various items which are admissible as deductions, but they are not 
exhaustive of all allowances which can be made in ascertaining profits taxable under section 10 (1). 
The result is that when a claim is made for a deduction for which there is no specific provision in 
section 10 (2), whether it is admissible or not will depend on whether, having regard to accepted 
commercial practice and trading printiples it can be said to arise out of the carrying on of the business. 
and to be incidental to it. If that is established, then the deduction must be allowed, provided 
of course there és no prohibition against it, express or implied in the Income-tax Act. 


When once it is established (as in the intant case) that the agent was in charge of the business. 
(money lending), that he had authority to operate on the bank accounts, and that he @ithdrew the 
moneys.in the purported exercise of that authority, his action is referable to his character ay agent, 
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and any loss resulting from misappropriation of funds by him would be loss incidental to the carrying: 
on of the business. It should therefore be deducted in computing the profits under section 10 (1) of 
the Income-tax Act. ay s . 


Appeal by Special Leave from . the. Judgment and. Order, dated' the 22nd. 
December, 1954, of the former Nagpur High Court in Misc. Civil Case No. 36 


of 1954. : 


R. F. Kolah, 7. M: Thakar, Ramesh A. Shroff and 7. B. Dadachari, N. S. Andley 
and Rameshwar Nath, Advocates, of Messrs. Rajinder Narain & Co., for Appellant. 


. . H. Ns Sanyal, Additional Solicitor-General of India (E. N. -Rajagopala Sdstri 
and R. H. Dhebar, Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by ~ `, | 
Venkatarama Aiyar, F.—This is an appeal against the judgment of the High Court. 
of Nagpur in a reference under section 66 (1). of the Indian Income-tax Act, 1922, 
hereinafter referred to asthe Act. -` : 


The appellant is the sole proprietor of a firm called Bansilal Abirchand Kastur- 
chand, which carries on business as money-lenders; dealers in shares and- bullion 
and commission agents in Bombay, Calcutta and other places. He is a resident'of 
Bikaner, and manages the business at thé sevéral places through agents. During 
the releva}t period, the agent of the firm at Bombay. was one Chandratan, who 
held a power of attorney, dated May 13, 1944, conferring on him large powers of 
management including authority to operate-on bank accounts. During the period. 
NovemBer 15, 1944 to November 23, 1944, the agent withdrew from the firm's 
bank account sums aggregating to Rs. 2,30,636-4-0, and applied them in satisfac- 
tion of his personal debts incurred in speculative transactions. On November 25, 
1944, the cashier of the firm sent a telegram. to the appellant informing him of the 
true state of affairs. Thereupon, the appellant went to Bombay on December 3, 
1944, and on the 4th, cancelled the power of attorney given to the agent, and by 
notice, dated December 6, 1944, called upon him to pay the-amounts withdrawn by 
liim. 'The agent replied on December 8, 1944, admitting the misappropriation of the 
amounts and pleading for mercy. On January 16, 1945, the appellant filed a suit. 
against him in*the High Court of Bombay for recovery of Rs. 2,30,636-4-0 and that 
was decreed on February 20, 1945. A sum of Rs. 28,000 was recovered from Chand- 
ratan and adjusted towards the decree and the balance of Rs. 2,02,442-13-9 was 
written off at the end of the accounting year as irrecoverable. ` 


E 


Before the Income-tax authorities, the dispute related to the question whether 
this amount of Rs. 2,02,442-13-9 was an admissible deduction. The Tribunal found 
that the amount in question represented the loss sustained by the appellant owing 
to misappropriation by his agent, Chandratan, but held on the authority of the deci- 
sion in Curtis v. 7. & G. Oldfield, Limited!, that it was not a trading loss and therefore 
could not be allowed. On, the.application of the appellant, the Tribunal referred 
the following question of law for the decision of the High Court, Nagpur: 


- “Whether the said sum of Rs. 2,02,442-13-9 being part of the amount embezzled by the 

assessee's Munim is allowable as a deduction under the Indian Income-tax Act either under section 
10 (1) or under the general principles of determining the profit and loss of the assessee or section 
10 (2) (xz)? i f * : 
The learned Judges held that the case was governed by the decision in Curtis v. 7. @ 
G. Oldfield, Limited), and answered the question against the appellant. An 
application under section 66-A (2) for a certificate was also dismissed and there- 
after the appellant applied for and obtained leave to appeal to this Court under Arti- 
cle 136, and thatis how the appeal comes before us. , — m 


The question whether monies embezzled by an agent or employee are aowa- 
ble as deduction in. computing the profits of a business. under section 10 of the Act 
has cone up for consideration frequently bêfore the Indian Courts, and the decisions 
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have not been quite uniform. Before discussing them, it is necessary that we should 
examine the principles that arein law applicable to the determination of the ques- 
tion. Three grounds have been put forward in support of the claim for deduction : 
(1) that the loss sustained by reason of embezzlement is a bad debt allowable under 
section 10 (2) (xi) of the Act (2) that it is a business expense falling within section 10 
(2) (xv) of the Act ; and (3) that it is a trading loss, which must be taken into account 
in computing the profits under section 10 (1) ofthe Act. As regards the first ground, 
the authorities have consistently held that the deduction is not admissible under 
section 10 (2) (xi) of the Act, and that, in our view, is correct. A debt arises out of 
a contract between the parties, express or implied and when an agent® misappro- 
priates monies belonging to his employer in fraud of him and in breach of his obli- 
gations to him, it cannot be said that he owes those monies under any agreement. 
He is no doubt liable in law to make good that amount, but that is not an obliga- 
tion arising out of a contract, express or implied. Nor does it make a difference that 
in the accounts of the business the amounts embezzled are shown as debits, the 
amounts realised towards them, if any, as credits, and the balance is finally written 
off. They are merely journal entries adjusting the accounts and do not import 
a contractual liability. Nor can.a claim for deduction be admitted under section 
10 (2) (xv), because moneys which are withdrawn by the employee out of the busi- 
ness till without authority and in fraud of the proprietor can,in no sense be said to be 
“fan expenditure laid out or expended wholly and exclusively ” for the purpose of the 
business. The controversy therefore narrows itself to the question whether amounts 
lost through embezzlement by an employee are a trading loss which could be deduc- 
ted in computing the profits of a business under section 10 (1). Itisto be neted that 
while section 10 (1) imposes a charge on the profits or gains of a trade, it does not 
provide how those profits are to be computed. Section 1o (2) enumerates various 
items which are admissible as deductions, butit is well settled that they are not 
exhaustive of all allowances which could be made in ascertaining profits taxable 
under section 10 (1). In Income-tax Commissioner v. Chitnavist, the point for 
decision was whether a bad debt could be deducted under section 10 (1) of the Act, 
there having been in the Act, as it then stood, no provision corresponding to section 
to (2) (xi) for deduction of such a debt. In answering the question in the 
affirmative, Lord Russel observed : : sn AN 

-* Although the Act nowhere in terms authorizes the deduction of bad debts of business, such 
a deduction is necessarily allowable. What are chargeable in income-tax in respect of a business 
are the profits and gains of a year ; ahd in ajsessing the amount of the profits and gains of a year 
account must necessarily be taken of all losses incurred, otherwise you would not arrive at the 
true profits and gains." : 


It is likewise well settled that profits and gains which are liable to be taxed under 
section 10 (1) are what are understood to be such according to ordinary commercial 
principles. ‘‘The word ‘profits’ ...is to be understood", observed Lord Halsbury 
in Gresham Life Assurance Society v. Styles?, “in its natural and proper sense—in a sense 
which no commercial man would misunderstand”. Referring to these observations, 
Lord Macmillan said in Pondicherry Railway Co. v. Income-tax Commissioner?: 


** English authorities can only be utilized with caution in the consideration of Indian income- 
tax cases owing to the differences in the relevant legislation, but the principle laid down by Lord 
Chancellor Halsbury in Gresham Life Assurance Society v. Styles?, is of general application unaffected 
by the specialities of the English tax system.” 


"The result is that when a claim is made for a deduction for which there is no specific 

provision in section 10 (2), whether it is admissible or not will depend on whether, 

having regard to accepted c&mmercial practice and trading principles, it can be 

said to arise out of the carrying on of the business and to be incidental to it. If that 

is established, then the deduction must be allowed, provided of course there is no 

prohtbition against it, express or implied, in the Act. ë 
: e 
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These being the governing principles, in deciding whether loss resulting from 
-embezzlement by an employee in a business is admissible as a deduction under sec- 
tion 10 (1) what has to be considered is whether it arises out of the carrying on of the 
business and is incidental to it. Viewing the question as a business man would, it 
seems difficult to maintain that it does not. A business especially such as is calcula- 
ted to yield taxable profits has to be carried on through agents, cashiers, clerks and 
peons. Salary and remuneration paid to them are admissible under section ro (2) 
(xv) as expenses incurred for the purpose of the business. If employment of agents 
is incidental to the carrying on of business, it must logically follow that losses which 
-are incid&ntal to such employment are also incidental to the carrying on.of the 
business. Human nature being what it is, it is impossible to rule out the possibility 
-of an employee taking advantage of his position as such employee and misappropria- 
"ting the funds of his employer, and the loss arising from such misappropriation must 
be held to arise out of the carrying on of business and to be incidental to it. And 
sen is how it would be dealt with according to ordinary commercial principles of 
trading. 


At the same time, it should be emphasised that the loss for which a deduction 
-could be*made under section 10 (1) must be one that springs directly from the carry- 
ing on of the business and is incidental to it and not any loss sustained by the assessee, 
-even if it has some connection with his business. If for example, a thief were to 
break gvefnight into the premises of a money-lender and run away with funds secured 
therein, that must result in the depletion of the resources available to him for lending 
-and the loss must, in that sense, be a business loss, but it is not one incurred in the 
running of the business, but is one to which all owners of properties are exposed whe- 
ther they do business or not. The loss in such a case may be said to fall on the assessee 
not-as a person carrying on business but as owner of funds. This distinction, though 
fine, is very material as on it will depend whether deduction could be made under sec- 
"tion 10 (1) or not. : 


We may now examine the authorities in the light of the principles stated above. ' 


In Jagarnath Therani v. Commissioner of Income-tax,* the facts were that the assessee 
"who was carrying on business entrusted a sum of Rs. 25,000 to his gumastha for pay- 
-ment to a creditor, but he embezzled it. The question referred for the opinion of 

the High Court was whether that sum could be allqwed as deduction in the computa- 
~tion of profits. In answering it in the affirmative, the learned Judges observed that 
-according to the practice obtaining in England, sums embezzled by employees were 
-allowed as deductions and referred to statements of the law to that effect from 

‘Sanders’ Income-tax and Super-tax, Murray and Carters’ Guide to Income-tax 

Practice and to the following passage in Snellings’ Dictionary of Income-tax and 

Super-tax Practice : ‘ 

“ If a loss by embezzlement can be said to be necessarily incurred in carrying on the trade it 


zis allowable as deduction from profits. In an ordinary case it springs directly from the necessity 
~of deputing certain duties to an employee, and should therefore be allowed." 


They accordingly allowed the deduction as “a loss incidental to the conduct of 
the business." ' 


In Ramaswami Chettiar v. Commissioner of Income-tax, Madras?, the assessee was 
-carrying on banking business in several places in India and in Burma. On October 
21, 1926 thieves broke into the strong room in the business premises at Moulmieng- 
yum and stole cash and currency notes of the value of Rs. 9,335. The question was 
" whether this amount could be allowed as a deduction. It was held by the majority 
-of the Judges that it could not be. In the judgment of the learned Chief Justice, 

the law was thus stated : : 
* If any one is paid a sum due to him as profits and he puts that in his pocket and on, his way 


| home is robbed of it, it would be, I think, difficult to contend that such a loss was incidental to his 
business. Still more so when he has reached his hpme and put those profits in a strong room or some 
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other place regarded by him to be a place of safety. I can well understand that, in cases where the 
collection of profits or payment of debts due is entrusted to a gumastha or servant for collection and 
that person runs away.with the money or otherwise improperly deals with it, the assessee should be 
allowed a deditction because such a loss as that would be incidental to his business. He has to employ 
servants for the purpose of collecting sums of money due to him and there is the risk that such servant 
may prove to be dishonest and instead of paying the profits over to him, convert them to his own use. 
But I cannot distinguish the present case from the case of any professional man or trader who, having 
collected his profits, is subsequently robbed of them by a stranger to his business. In this case, none 
of the thieves were the then servants of the assessee, although one of them had formerly been his cook." 


These observations, while they support the right of the assessee to deduction of 
loss resulting from embezzlement by an employee, also show the extent find limits 
of that right. ' 


In Bansidhar Onkarmal v. Commissioner of Income-tax1, there was a theft of money 
by an accountant, but it took place after the office hours, and it was held, following 
the decision in Ramaswami Chettiar v. Commissioner of Income-tax? that it could 
not be allowed as a deduction under section 10 (1) of the Act, as it was not inciden- 
tal to the carrying on of the trade. But it was observed by Narasimham, J., who 
delivered the leading judgment that it might have made a. difference if the theft had 
been by the accountant during the office hours. In Venkatachalapathy Iyer V. Commis- 
sioner of Income-tax*, the assessees were a firm of merchants engaged in the business of 
selling yarn. Its accountant was one Rajarathnam Iyengar, whose duty*it was to 
receive cash on sales, make disbursements and maintain accounts. He dufy entered 


‘all the transactions in the cash book but when striking the balance at the end of 


each day he short-totalled the receipts and over-totalled the disbursements andemisap- 
propriated the difference. The question was whether the amounts thus embezzled 
could be deducted. On a review ofthe authorities. Satyanarayana Rao and Raghava 
Rao, JJ., held that the loss was incidental to the carrying on of the business and 
should be allowed. The appellant contends that this decision is decisive in his 
favour ; but the learned Judges of the Court below were of the opinion that on the 
facts it was distinguishable and that the present case fell within the decision in 
Curtis v. F. & G. Oldfield, Limited’. i 


It is necessary toexamine the decisionin Curtis v. J. &.G. Oldfield, Limited? some 
what closely, as the main controversy in the Indian Courts has been as to what was 
precisely determined therein. ‘Phere, the facts were that the Managing Director 
of a company who was in exclusive control of its business, had, availing himself of 
his position as such Managing Director; withdrawn large amounts from time to time 
and applied them to his own personal affairs. This went on for several years prior 
to his death, and thereafter, the fraud was discovered, and the amounts overdrawn 
by him were written off as irrecoverable. The question was whether these amounts 
could be allowed as a deduction, and it was answered in the negative by Rowlatt, J. 
Now, it should be observed that the learned Judge did not say that amounts embez- 
zled by an employee in the course of business would not be admissible deductions. 
On the other hand, he observed : 


“ I quite think, with Mr. Latter, that if you have a business... .... in the course of which you 
have to employ subordinates, and owing to the negligence or the dishonesty of the subordinates some 
of the receipts of the business do not find their way into the till, or some of the bills are not collected 
at all, or something of that sort, that may be an expense connected with and arising out of the trade in 


the most complete sense of the word.” 


He went on to observe: 


“TI do not see that there is any évidence at all that there was a loss in the trade in that respect 
It simply means that the assets of the Company, moneys which the Company had got and which had 
got home to the Company, got into the control of the Managing Director of the Company, and he 
took them out. It seems to me that what has happened is that he has made away with receipts of 
the Coifipany de hors the trade altogether in virtue of Disposition as Managing Directoxgin the office 


and being in a position to do exactly what he likes." 
*. 
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Thus, what the learned Judge really finds is that the embezzlement was not connected 
with the carrying on of the trade but was outside it, and on that finding, the decision 
can only be that the deduction should be disallowed. But the learned Judges in the 
Court below would appear to have read the above observations as meaning that, as a 
rule of law, embezzlements made prior to the receipts of the amounts by the assessees 
would be incidental to the carrying on of the trade and therefore admissible, but that 
embezzlements made after receipt are not connected with the carrying on of the 
trade and are therefore inadmissible. We do not so read those observations. It is 
a question turning on the facts of each case whether the embezzlement in respect of 
which deduction is claimed took place in the carrying on of the business, and the 
observations of the learned Judge that it did not so take place have reference to the 
facts of that case, and can afford no assistance in deciding whether in a given case 
the embezzlement was incidental to the conduct of the business or not. 


Now, in Curtis v. 7. & G. Oldfield, Limited *, the company was doing business 
in wine and spirit, and in.such a business it is possible to hold that when once the 
price is realised and put into the bank, the trading has ceased and that the subse- 
quent operations on the bank account are not incidental to the carrying on of the 
trade. But here, we are dealing with a banking business, which consists in making 
advances, realising them and making fresh advances, and for that purpose, it is 
necessary not merely to deposit amounts in banks but also to withdraw them. That 
is to say,«a continuous operation on the bank account is incidental to the conduct of 
the business. The theory that when once moneys are put into the bank they have 
**got home” and that their subsequent withdrawal from the bank would be de hors 
the business, will be altogether out of place in a business such as banking. It will 
be a wholly unrealistic view. to take of the matter, to hold that the realisations have 
reached the till when they are deposited in the bank, and that that marks the 


terminus of the business activities in money-lending. 


It should also be mentioned that in Curtis v. J. & G. Oldfield, Limited! though 
the assessee was a company, it was found that the shares were all held by the members 
of the Oldfield family, that the company had no auditor and no minutes book, that 
there was “an almost entire absence of balance sheets", and that one of the members, 
Mr. J. E. Oldfield, was in management with wide powers. In view of the fact that 
he had a large number of shares in the company and that it was in substance a 
private company, his withdrawals would be more like a partner overdrawing his 
accounts with the firm than an agent embezzling the funds of his employer, and it 
could properly be held that such overdrawing hæ nothing to do with the trading 
activities of the firm, whose profits are to be taxed. It would, therefore, be an error 
to suppose that the observations made by Rowlatt, J., in the above context could 
be regarded as an authority for the broad proposition that as a matter of law, and 
irrespective of the nature of business, there could be no business activities with 
reference to moneys after they have been collected, and that, in consequence, em- 
bezzlement thereof could not be incidental to the carrying on of business. And we 
should further add that it would make no difference in the admissibility of the 
deduction whether the employee occupies a subordinate position in the establish- 
ment or is an agent with large powers of management. 


Subsequent to the decision now under appeal, the Bombay High Court had 
occasion to consider this question in Lord's Dairy Farm Lid. v. Commissioner of Income- 
lax?. Onareview of the authorities including the decision in Curtis v. 7. & G. Oldfield, 
Limited! Chagla, C.J., and Tendolkar, J., held that loss caused to a business by 
defalcation of-an employee was a trading loss, and that it could be deducted under 
section. 10 (1). In Motipur Sugar Factory Lid. v.. Commissioner of Income-tax3, 
an employee who had been entrusted with the funds of a company for purposes of 
distribution among sugarcane growers in accordance with statutory rules, was 
robbed ofghem on the way. It was held by Ramaswami and Sahai, JJ., tiat the 
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loss was incidental to the conduct of the trade, and must be allowed. We agree 
with the decisions in Venkatachalapathy Iyer v. Commissioner of Income-tax!, Lord's Dairy 
Farm Ltd. S. Commissioner of Income-tax? and Motipur Sugar Factory Ltd. v. Commissioner 


of Income-las?. 
It was argued for the respondent that there was no evidence, much less proof, 


that when Chandratan withdrew funds from the bank , he did so for the purpose of” 


making any advance, and that, therefore, the withdrawal could not be held to have 
been for the conduct of the trade. That, in our opinion, is not necessary. When 
once it is established that Chandratan was in charge of the business, that he had 
authority to operate on the bank accounts, and that he withdrew the moieeys in the 
purported exercise of that authority, his action is referable to his character as agent, 
and any loss resulting from misappropriation of funds by him would be a loss incie 
dental to the carrying on of the business. It was also contended that the power-of- 
attorney, dated 13th May, 1944, under which Chandratan was constituted agent 
related not only to the business of the appellant but-also to his private affairs, and 
that there was no proof that the embezzlement was in respect of the business assets 
of the appellant and not of his private funds. Nosuch question was raised before the 
Income-tax authorities, and their finding assumes that the moneys which were. 
misappropriated were business funds. We are also not satisfied that, om its true 
construction, theauthority conferred on the agent by the power-of-attorney extended 
to the personal affairs of the appellant. . 


In the result, we are of opinion that the loss sustained by the appellant as a. 
result of misappropriation by Chandratan is one which is incidental to the carry- 
ing on of his business, and that it should therefore be deducted in computing the 
profits under section 10({1) of the Act. In this view, the order of the lower Court. 
must be set aside and the reference answered in the affirmative. The appellant 
will get his costs of this appeal and of the reference in the Court below. 


Appeal allowed. 

d SUPREME COURT OF INDIA, 
' (Civil Appellate Jurisdiction.) ^ 

Present :— 1. L. VENKATARAMA Aryar, P. B. GAJENDRAGADKAR AND A. K. 
SARKAR, JJ. ' 2 - : i 
Commissioner of Income-tax,: Bombay 20e Appellant* 

v. . : 

Messrs: Amritlal Bhogilal & Co. .. Respondent. 


-  Jntomce-tax Act (XI of 1922), section 33-B—Revisional power of Commissioner—Power to cancel registra- 
tion of assessee as a partnership under section 26-A by Income-tax Officer —If can be exercised after there had been 
an appeal to the Appellate Assistant Commissioner. E , 


Whereas an appeal is provided against orders passed by the Income-tax Officer under section 
23 (4) or section 26-A of the Income-tax Act either refusing to register the firm or cancelling registra- 
tion of the firm, no appeal can be filed by the department against the order granting registration. The 
scheme of the Income-tax Act in respect of appeals to the Appellate Assistant Commissioner is that 
itis only the assessee who is given a right to make an appeal and not the department. Thus there can 
be no doubt that the Income-tax Officer’s order granting registration to a firm cannot become the 
subject-matter of an appeal before the Appellate Assistant Commissioner. The powers of the Appellate 
Assistant Commissioner however wide, have to be exercised in respect of the matters which are specil 
fically made appealable under section 30 (1) of the Act. If any order has been deliberately left out 
from the jurisdiction of the Appellate Assistant Commissioner it would not be open to the Appellate 
Authority to entertain a plea about the correctness, propriety or validity of such an order. Án order 
of registration passed by the Income-tax Officer stands outside the jurisdiction of the Appellate Assise 
tant Commissioner and does not strictly form part of the proceedings (in appeal by the assessee) 
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before the. Appellate Authority. The theory :that the order of the Tribunal merges in the 
order of the Appellate Authority cannot therefore apply to the order of registration.of the assessee 
firm in the present case. The Commissioner can therefore cancel the order of registration by: 
the Income-tax Officer in spite of there having been an appeal before the Appeallate Assistant. 
Commissioner. XE T ae 


' Whether or not the revisional power can be exercised in a given case must be determined soley 
by reference to the terms of section 39-B itself. Courts would not be justified in imposing additional. 
limitations on the exercise of the said power on hypothetical considerations of policy or the extra- 
ordinary nature of the power. 


Appeal by Special Leave from the Judgment and Order, dated the 5th March, 
1953, of the Bombay High Court in I.T. R. No. 40 of 1952. 


| H. N. Sanyal, Additional 'Solicitor-General of India (K. N. Rajagopala, Sastri ` 


and R. H. Dhebar, Advocates, with him), for Appellant. 
B. R. L. Aiyangar, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Gajendragadkar, j.—Yhis is an appeal by the Commissioner of Income-tax, 
Bombay, by special leave and it raises a short question of law under section 33-B of 


the Income-tax Act. The respondent-assessee had been registered as a firm under- 


section 26-A of the Act for the year 1946-47. For the assessment years 1947-48, 
1948-49 and 1949-50, the Income-tax Officer made the assessment on the  respon-- 
dent on Jame 7, 1949 and September 23, 1949 respectively under sec- 
tion 23 &) ofthe Act. ‘The Income-Tax Officer made an estimate about the profits 


of the respondent under the proviso to section 13 and computed the total income of ` 


the respondent at Rs. 95,053, Rs. 93,430 and Rs. 83,752 for the said years respec-- 
tively. The respondent had applied for and obtained renewal of registration of the 
firm. The Income-tax Officer had also passed an order under .section 23 (6),0f 
the Act and allocated the shares of the various parties. 


' Against the said assessment orders the respondent préfetred an appeal to the- 
Appellate Assistant Commissioner. On November 4, 1950, the ‘Appellate Assistant 


Commissioner reduced the respondents estimated profit by Rs. 28,250 in the assess- - 


ment year 1947-48 and by Rs. 19,000 in the assessment yéar 1948-49. The res- 


pondent’s appeal in regard to the assessment year 1949-50 was pending before the- 


Appellate Assistant Commissioner. 


Meanwhile it had come to the notice of the Commissioner of Income-tax that. 
the respondent firm which had been granted renewal of registration by the Income- 
tax Officer was not a firm which could be registered under the Act as one of the part--- 
ners of the firm was a minor. The Commissioner then took action under section 33-B.. 
(1) of the Act and issued notice to the respondent to show cause why the assessments.. 
made under section 23 (3) of the Act and the registration granted under section 26-A . 
should not be cancelled. After hearing the parties, the. Commissioner passed an. 
order under section 33-B (1) on June 5, 1952, by which he cancelled the registration . 
of the firm under section 26-A and directed the Income-tax Officer to make fresh . 
assessments against the respondent as an unregistered firm for all the three years. 
As a result of this revisional order passed by the Commissioner of Income-tax, the - 
Income-tax Officer passed fresh orders. 


: The respondent preferred five appeals to the tribunal ; two of these were against 
the orders passed by the Appellate Assistant Commissioner under section 31 and. 
related to the assessment years 1947-48 and 1948-49; while the remaining three - 
challenged the orders passed by the Commissioner of Income-tax under section . 
33-B (1) of the Act and related to the assessment years f947-48, 1948-49 and 1949-50. 
In these three appeals, with which we are concerned, the respondent,had urged. 
that the Commissioner was not competent in law to pass an order setting aside an 
assessment which had been confirmed or modified by the Appellate Assistant Com- 
missioner ; that the order passed by the Cqmmissioner under section 33-B (1) were- 
bad in law as they directed the Income-tax Officer to pass an order in a particular- 
manner and that the orders passed by the Income-tax Officer subsequent fo the- 
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cancellation of the respondent's registration were bad in law as they were passed 
"without giving notice to, or hearing, the respondent. On January 2, 1952, the 
"Tribuna? upheld the contentions raised by the respondent and allowed the appeals. 


The appellant then moved the tribunal under section 66 (1) of the Act for refer- 
ring the questions specified in its application for the opinion of the High Court. 
‘The tribunal accordingly framed the following three questions and referred them 
to the High Court of Bombay: 

“r, Whether on the facts and circumstances of the case the Commissioner of Income-tax acting 
under section 33-B (1) can set aside the orders passed by the Appellate Assistant Commissioner 
for the assessment years 1947-48 and 1948-49 ? . 2. 0 

"2. Whether on the facts and circumstances of the case the order passed by the Commissioner of 
Income-tax, dated 5th June, 1951, is bad in law as it directs the Income-tax Officer to pass an order 
un a particular manner? . 

9. Whether on the facts and circumstances of the case orders passed by the Income-tax Officer, 
dated 21st June, 1952 are bad in law, as fresh notices as required by sections 22 and 23 of the Income- 
„Act were not given by the Income-tax Officer to the assessee ? ?? - 

This matter was heard by the High Court on March, 5, 1953. In regard 
to the assessments made for the years 1947-1948 and 1948-1949 the High Court 
‘held that the question raised by the appellant was concluded by the judgment al- 
ready delivered by it in the Commissioner of Income-tax, Bombay North v. Tejaji Farasram 
.Kharawala!. In Tejaji’s case! the High Court had held that when an appeal is pro- 
vided from a decision of the tribunal and the appeal Court, after hearing «he appeal, 
passes an order, the order of the original Court ceases to exist and is merged in the 
order of the appeal Court ; and although the appeal Court may merely confirm 
the order of the trial Court, the order that stands and is operative is not the order 
.of the trial Court but the order of the appeal Court. In that view of the matter, 
singe the Income-tax Officer's order granting registration to:the respondent was 
.assumed to have merged in the appellate order, the revisional power of the Com- 
missioner could not be exercised in respect of it. Thesame view has been taken 
in the majority decision.of the Patna High Court in Durgabati and Narmada-_ 
bala Gupta v. Commissioner of Income-tax?. In respect of the Income-tax Officers. 
order renewing registration to. the respondent for .the year, 1949-1950, 
the High Court (took the, view that the revisional power of, the.. Gommis» 
‘sioner could not be exercised even in respect of this order because the prop- 
riety or the correctness of this order was open to consideration by the Appel- 
late Assistant Commissioner ig the respondent's appeal then pending before 
"him: Commissioner: of Income-tax v.° Amrital Bhogilal —(sub-nom.)*. In’ respect 
.of this order the High Court had framed an additional question. It was in these 
terms ; MES ect E . 

** Whether the order óf the Commissioner acting under section 33-B (1) setting aside the order 
of the Income-tax Officer where an appeal against that order was pending before the Appellate 
.Assistant Commissioner was valid ?” et x 
The High. Court answered this additional.question also in favour of the assessee. . In 
the result the High ‘Court held that the Commissioner’s order cancelling the 
respondent’s registration for all the three years in question was invalid. That is 


"why the High Court did not think it necessary to answer the remaining two questions 


framed by the tribunal. 

The application subsequently made by the appellant to the High Court for 
a certificate under section 66-A.(2) was rejected by the High Court. Thereupon. 
ithe appellant applied for and obtained Special Leave from this Court on March 22, 
1954. The appellant's contention is that the view taken by the High Court that 
the Commissioner of Income-tax could not have exercised his revisional power 
in respect qf the Income-tax Officer's order granting registration to the respon- 
dent with regard to all the three. years in question is based on a misconstruction 


.of thé relevant provisions of section 33-B of the Act. e is 
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„Section 33-B (1) which confers revisional power on the Commissioner provides 
that the Commissioner may call for and examine the record of any proceeding under 


the Act and if he considers that any order passed therein by the Income-tax Officer , 


is erroneous in so far as it is prejudicial to the interests of the revenue, hé may, after 
giving the assessee an opportunity of being heard and, after making and causing 


to-be made such enquiry as he deems necessary, pass such order thereon as the cir-: 
cumstances of the case justify including an order enhancing or modifying the assess-, 


ment or cancelling the assessment or directing a fresh assessment. Sub-section 
(2) provides that orders of re-assessment made under section 34 cannot be revised 
under sec8ion 33-B (1).and adds that the said revisional power,cannot be exercised 
after the lapse of two years from the date of the order sought to be revised. Sub- 
section (3) gives the assessee the right to prefer an appeal to the Appellate Tribunal 
against the Commissioner's revisional order within the prescribed period ; and sub- 
section (4) provides for the procedure for filing such an appeal. 

In the present appeal two short questions fall to be decided under section 33-B 
(1). Does ithe order passed by the Income-tax Officer granting registration to 
the assessee firm continue to be an order passed by the Income-tax Officer even 
after the assessee's appeal against the assessment made by the Income-tax Officer on 
the basis that the assessee was a registered firm has been disposed of by the Appellate 
Assistant Commissioner? , In other words, where the appeal preferred by an assessee 
against hfs assessment has been considered and decided by the Appellate Assistant 
Commissi$ner, does the order of registration along with the subsequent order 
of assessment merge in the appellate order? If, in law, the.order of registration 
can be*said to merge in the final appellate order, then clearly. the Commissioners 


revisional power cannot be exercised in respect of it. This question arises in res- - 


pect of.the registration order in regard to the two assessment years 1947-1948 and 
1948-1949. "The other question which also falls to be decided is whether the order 
«of registration in respect of the assessment year 1949-1950 can be made the subject- 
matter of the exercise of the Commissioner’s revisional power even though the 
assessee's appeal against the assessment for the said year is pending before the 
Appellate Assistant Commissioner at the material time. 


There can be no doubt that, if an appeal is provided against an order passed 
by a tribunal,'the decision of the appellate authority is the operative decision in 
law. If the appellate authority modifies or reverses the decision of the tribunal, 
it is obvious that it is the appellate decision that is effective and can be enforced, 
In law the position would be just the sameeeven if the appellate decision merely 
confirms the decision of the tribunal. As a result of the confirmation or affirmance 
of the decision of the tribunal by the appellate authority the original decision merges 
in the appellate decision and it is the.appellate decision alone which subsists and 
is operative and capable of enforcement ; but the question is whether this principle 
can apply to the Income-tax Officer’s order granting registration to the respondent. 

In dealing with this question it would be necessary first to refer to the relevant 
provisions of the Act in regard to the granting of registration. Section 26-A of the 
Act lays down the procedure for the registration of firms. An application has to 
be made by the firm in that behalf specifying the particulars prescribed by the 
said section and by the material rules framed under the Act. If registration is 
granted by the Income-tax Officer it enables the Income-tax Officer to adopt the 
procedure prescribed by section 23(5) (4) for making assessment orders in respect 
of the registered firm. If a firm is not registered the Income-tax Officer is required 
to follow the procedure prescribed by section 23(5) (5) in making assessment orders 
in respect of unregistered firms. A firm is an assessge under section 2 (2) whether 
it is registered under section 26-A or not. "Ihe Act does not impose an obligation 
on firms to apply for and'obtain registration. The Act in terms does*not purport 
to define the effect of registration nor does it enumerate the rights of parties ongegis- 
tration ofSirms. Section 23 (5) (a) and (b) provide for the machinery for collect- 
ing ow recovering the tax and in no sense ean they be treated as charging sections. 
Broddly stated, even if a firm is registered in pursuancé of an application made 
under section 26-A, no difference arises in the liability of the firm or its individual 
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partners to be taxed for the total income as may be determined by.the Income- 
tax Officer under sections 3 and 4 of the Act. The computation of taxable income 
is not at a affected by the machinery provided by section 23(5)- -The decision: 
in Shapurji Pallonji v. Commissioner of Income-tax, Bombay!, on which Mr. Ayyangar 
himself relied ‘clearly brings out and emphasizes this position. > It is true that the 
Income-tax Officer is empowered to follow the two methods specified in section 
23 (5) (a) and (b) in determining the tax payable by registered and- unregistered 
firms respectively and making the demand for the tax so found due ; but:this does. 
not affect the computation of taxable income. It is imiportant to bear in mind that 
the order granting registration to an assessee firm’ is an independent and separate: 
order and it merely affects or governs the procedure to be adopted in collecting 
or recovering the tax found due. It is not disputed that the registration granted: 
by the Income-tax Officer to an assessee firm'can be cancelled by him either under 
section 23 (4) or under rule 6-B. It is also clear that the Income-tax Officer’s. 
order granting registration can be cancelled by the. Commissioner under section 
33-B (1). The argument for the respondent, however, is that as a'result of the de- 
cision of the appeal preferred by him against the Income-tax Officer's order of assess- 
ment, the order of registration passed by the Income-tax Officer in favour of the 
respondent has ceased to be the order passed. by the Income-tax Officer as such.: 


It is therefore necessary to inquire whether the order of registration passed: 
by the Income-tax Officer canbe’ challenged by the department beforg the Ap- 
pellate Assistant Commissioner where the assessee firm has preferred an eppeal 
against the order of assessment. The decision of this question would obviously 
depend upon the relevant provisions of the Act in respect of appeals to the Appellate’ 
Assistant Commissioner and the powers of the Appellate Assistant Commissioner. 
Section 30 (1) gives the assessee the right to prefer appeals against thé orders specified. 
in the said section. The assessee firm can, for instance, object to the amount of 
income assessed under section 23 or section 27. The assessee firm can also object to the 
order passed by thé Income-tax Officer refusing to register it under séction 25 (4) 
or section 26-À. It can likewise object to the cancellation by the Income-tax 
Officer ofits registration under section 23 (4). It is significant that, whereas an appeal- 
is provided against orders passed by the Income-tax Officer: under section 23 (4): 
or section 26-A either refusing to register the firm or cancelling registration of the: 
firm, no appeal can be filed by ,the department against the order granting regis- 
tration. Indeed it is patent that the scheme of the Act in respect of appeals to. 
the Appellate Assistant Commissioner 4s that it is only the assessee who is given a 
right to make an appeal and not the department. Thus there can be no doubt. 
that the Income-tax Officer's order granting registration to a firm cannot become. 
the subject-matter of an appeal before the Appellate Assistant Commissioner. | 


The next question which must be considered is whether the’ Income-tax 
Officer's order granting registration to a firm can be challenged by the department 
during the hearing of the firm's appeal against the final order of assessment made 
by the Income-tax Officer? The powers of the Appellate Assistant Commissioner 


' are to be found in section 31 of the Act. Section 31(3) (a) authorises the Appellate- 


Assistant Commissioner to confirm, reduce, enhance or annul the assessment under 
appeal. Under section 31(3) (b), wide powers are given to the appellate authority 
to set aside the assessment or direct the Income-tax Officer to make fresh assessment: 
after making such further enquiry as the Income-tax Officer may think fit or. as. 
the Appellate Assistant Commissioner may direct. The Appellate Assistant Com- 
missioner is also given the authority, in the case of an order cancelling the regis— 
tration of the firm under sub-séction (4) of section 23 or refusing to register a firm. 
under sub-segtion (4) of section 23 or section 26-A or to. make a fresh assessment 
under section 27, to confirm such order or cancel it and direct ‘the Income-tax Officer- 
to register the firm or to make a fresh assessment as the case may be. This section. 
further lays down that, at the hearing of an appeal against the order of an Income-. 
tax Officer, the Income-tax Officer shall have the right to be heard either in person. 


1. (1945) 13 LTR. 113. ` . 
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-or- by his representative. -It is thus.clear-that'wide.powers.have 'béen conferred. 
:ón the Appellate Assistant Commissioner under:section 31.. It-is‘also çlear that, 
‘before the-appellate authority exercises his powers, he.is bound to-hear the. Income- 
tax Officer or his representative. It has been urged.before.us by Mr. Ayyangar 
on behalf of the respondent that these provisions indicate that, in exercise of his. 
wide powers the Appellate Assistant Commissioner can, in a proper case, after 
hearing the Income-tax Officer or his representative, set aside the order of regis- 
tration. ‘passed -by the Income-tax Officer: We are not prepared .to accept this 
argument. The powers of.the Appellate Assistant Commissioner, however wide, 
have, we %hink, to be exercised in respect of the matters which are specifically made 
appealable under section.30 (1) of the-Act. .If any order has.been deliberately left 
out.from the jurisdiction of the Appellate Assistant Commissioner.it would not. 
'be open to.the appellate authority:to entertain a plea about the correctness, pro- 
priety- or: validity :of such an order. Indeed, if the réspondent’s contention is 
accepted, ‘it-would virtually give the department.a right of appeal against. the order 
in question and there can be no doubt that the scheme ofthe Act is not to give the 
‘department a-right of.appeal to:the Appellate Assistant Commissioner against any 
‘orders: passed by the Income-tax Officer. . The order. granting registration can‘ be 
cancelled:by- the: Income-tax | Officer. himself either under rule 6-B.or under ‘sec- 
tion 23 (4).: -It may: be'cancelled by the Commissioner in exercise of his.revisional 
power urtder section 33-B ;:but:it. cannot-be cancelled, by the Appellate Assistant. 
Goramissibner in exercise of his appellate jurisdiction under section 31 of the Act.’ It 
is true that, in dealing with the assessee’s appeal against the order of assessment, 
the Appellate’ Assistant Commissioner may modify the assessment, reverse. it or 
‘seid it back for further-enquiry ; but' any order that the Appellate Assistant Com- , 
missioner. may make in.respect of any: of the matters brought before him in appeal 
will not and-cannot affect the order of registration made by the Income-tax. Officer. 
If that be the true position, the-order -of registration passed by the Income-tax 
Officer stands outside: the jurisdiction of the Appellate Assistant Commissioner. and 
does not strictly form part of the proceedings before. the appellate authority. Even 
after the appeal is-decided and in consequence the appellate order is the only. order 
which is’ valid and enforceable in law, what merges in.the appellate order is the 
Income-tax Qfficer’s order under appeal and. not his.order of registration which 
‘was not -and: could’ never. become’ the subject-matter of an.appeal before the ap- 
pellate aüthority. The theory that the order of the tribunal merges in the order 
of the appellate authority cannot therefore apply te the order of registration passed 
by the Income-tax Officer in the present case. 


- In this’ connection we may: refer to: the argument which Mr. Ayyangar, for 
the respondent, seriously pressed. before us. He contended: that, when the Appel- 
late: Assistant- Commissioner hears the assessee’s .appeal,.he' is himself computing 


the total taxable income of the assessee and, in discharging his obligation in. that _ 


behalf, he may be entitled to consider all relevant. and incidental questions.. In 
support-of this argument Mr. Ayyangar referred us to. the decision in Rex v. The 


Special. Commissioner-of Income-tax (Ex parte Elmhirst)*. The point which arose before 


the King's Bench Division in this case was whether, when a notice of appeal has. 
been given, it was open to the assessee to withdraw-his appeal and:the Court held 
that once notice of appeal is given the appellate authority was entitled and indeed 
bound to see that a true assessment of the amount of the taxpayer's liability was 
arrived at. - We are unable to see how this decision can really help the respondent 
in the present-case. : When an appeal is taken.before the Appellate -Assistant Com- 
missioner-undoubtedly'hé is bound to examine the case afresh but that cannot bring 
within the purview of his appellate jurisdiction matters which are deliberately left 
out by thq Act.- If section. 3o(1) does not provide for.an appeal.against a 'parti-- 
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cular order, legislature obviously intends that the correctness of the said order can- 
not be impeached before the appellate authority. The jurisdiction and powers 
of the appellate authority must inevitably be determined by the specific and re- 
levant provisions of the Act. 


In this connection it may be useful to compare the relevant and material 
features of the revisional powers conferred on the Commissioner by sections 33-A 
and 33-B respectively. The Commissioner’s revisional power under section 33-A 
cannot be exercised to the prejudice of the assessee in any case. It.can be exercised 
` in respect of orders passed. by any authority subordinate to the Commissioner; 
but in no case can the revisional order prejudically affect the assessee. It is signifi- 
cant that the Explanation to section 33-A expressly provides. that the Appellate 
Assistant Commissioner shall be deemed to be an authority subordinate to the Com- 
missioner. In other words, in exercise of this revisional power the Commissioner 
may. modify or reverse in favour of the assessee even the orders passed by the 
Appellate Assistant Commissioner. The position under:section 33-B, however, is 
different. The Commissioner’s revisional power under section 33-B can be 
exercised only in respect of orders passed by the Income-tax Officer. Theeappellate 
orders dre outside the purview of section 33-B. That is one important distinction 
between the two revisional powers. The other important distinction is that, where- 
as under section 33-A the revisional jurisdiction cannot be exercised to the prejudice 
of the assessee, under section 33-B the Commissioner can, in exercise of his reVisional 
power, make orders to the prejudice of the assessee. It is not disputed thag under 
section 33-B erroenous orders passed by the Income-tax Officer which are pre- 
judicial to the revenue can be revised by the Commissioner. Now, the Income- 
tax Officer's order registering the firm is not appealable and so it cannot become 
the subject-matter of an appeal before the Appellate Assistant Commissioner. , Such 
an order can therefore be revised by the Commissioner under section 33-B when- 
ever he considers that it has been erroneously passed. In the present case there 
is no doubt that the respondent firm cannot be validly registered in view of the 
fact that one of its partners is a minor and so, on the merits, the Commissioner's 
order is clearly right. We must accordingly hold that the High Court was in error 
in taking the view that the Commissioner had no authority to set aside the 
registration order passed by thé Income-tax Officer granting registration to the 
respondent for the years 1947-4948 and 1948-1949. : 


The case in regard to the subsequent year 1949-1950 presents no difficulty.: 
"Ihe appeal preferred by the respondent against the Income-tax Officer’s assess- 
3nent order in respect of this year was pending at the material time before the 
"Appellate Assistant Commissioner ; and so no question of merger arose in respect 
of the order granting renewal of registration for this period. There can be no doubt 
that even on the theory of merger the pendency of an appeal may put the order 
under appeal in jeopardy but until the appeal is finally disposed of the said order 
:subsists and is effective in law. It cannot be urged that the mere pendency of an 
-appeal has the effect of suspending the operation of the order under appeal. The 
High Court, however, appears to have taken the view that the revisional power 
is an extraordinary power and can be exercised only for unusual and extraordinary 
reasons. It was also assumed by the High Court that, in the pending appeal, the 
department would have an alternative remedy because, according to the High 
Court, the department could*have challenged the validity or the propriety of the 
“respondent’s registration and could have asked the Appellate Assistant Commis- 
sioner to cancel it.. As we have already pointed out, the department could not 
challenge the validity of the registration order in the assessee’s appeal before the 
appellate authority and so the argument that the department had af alternative 
remedy is not correct. It is clear from*the judgment of the High Court that it is 
the assumption that the department had an alternative remedy which weighed 
with the learned Judges in reaching their final conclusion. . Then the argument 
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that the extraordinary revisional power must be exercised only for extraordinary 
reasons is really not very material. Whether or notthe revisional power can be 
exercised in a given case must be determined solely by reference to the terms of sec- 
tion 33-B itself. Courts would not be justified in imposing additiona? limitations 
on the exercise of the said power on hypothetical considerations of policy or the ex- 
traordinary nature of the power. We must, therefore, hold tha: the High Court 
was also in error in holding that the Commissioner was not authorised in cancelling 
the order of the respondent's registration for the year 1949-1950. The result is 
that the view taken by the High Court must be reversed and the first question framed 
by the tribunal as well as the additional question framed by the High Court must 
be answered in favour of the appellant. : 


Then there remain two other questions which were framed by the tribunal 
but have not been considered by the High Court. The learned counsel appearing 
for both the parties agree that we need not remit these two questions to the High 
Court with the direction that the High Court should deal with them in accordance 
with law ; it has been conceded before us that, if the principal question about the. 
Commissioner's power under section 33-B (1) to cancel the respondent's registration 
is answexed in favour of the appellant, then the two remaining questions would 
become academic and answers to them would. also have to be in favour of the 
appellant It is true, by his order the Commissioner purported to set aside the 
assessment orders made under section 23(3) and section 55 and directed the Income- 
tax Officer to.make fresh assessments according to law for each of the years in ques- 
tion. elf this part of the order is literally construed it would clearly be open to. 
the objection raised by the respondent.’ The assessinent orders passed by the 
Income-tax Officer for the years 1947-1948 and 1948-1949 had been modified by the 
Appellate Assistant Commissioner and 1n that sense they had ceased to be the orders 
of assessment passed by the Income-tax Officer himself and so the Commissioner, 
could not have exercised his revisional power upder section 33-B (1) in respect of 
the said appellate orders but we are inclined to think that the Commissioner did 
not intend to set aside the assessments in this sense. It is clear from the order read 
as a whole that, having cancelled the respondent's registration, the Ciommissioner 
wanted to direct the Income-tax Officer to make suitable consequential amend- 
ment in regard to the machinery or proeeduce to be adopted to recover the tax pay- 
able by the respondent. In fact it is conceded, that, in his subsequent order, the 
Income-tax Officer has accepted the figure of the taxable income of the respon- 
dent as determined by the appellate authorfty for the relevant years and has pro- 
ceeded to act under section 23 (5) (b) on the basis that the respondent is an unregis- 
tered firm. . Therefore we cannot hold that the order passed by the Commissioner 
is bad in law on the ground that “ he directed the Income-tax Officer to pass the 
order in a particular manner”. The answer to question No. 2 would accordingly 
be in the negative. Then as regards question No. 3, it is difficult to understand 
how this question can be said to arise from the proceedings before the tribunal. This 
question challenges the validity of the procedure adopted by the Income-tax Officer 

_in passing fresh orders against the respondent. This proceeding is clearly subse- 
quent to the impugned order of the Commissioner under section 33-B (1) and so 
we are unable to see how the tribunal allowed the respondent to raise this conten» 
tion in appeals which had been filed by the respondent against the Commissioner’s 
order under section 33-B (1). - Besides, it has been fairly conceded by Mr. Ayyangar 
before us that, when the Income-tax Officer merely proceeded to adopt a different 
machinery to recover the tax due from the respondent in consequence of the can- 
cellation of the respondents registration, there was no occasion or need. to issue 
another notice against the respondent. We must accordingly answer question 
No. 3 also in the negative. i ^ 


In tis result all the questions framed in this case are answered in favour of 
the appellant. The order passed by the High Court is set aside and the appeal 
is allowed with’ costs throughout. ` É : 


e 
A T d te ; Appeal allowed. 
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SUPREME COURT OF INDIA. 
S mud [Civil Appellate Jurisdiction.] 


Present :—T. L. VENKATARAMA ATYAR, P. B. GAJENDRAGADKAR AND A. K. 
SARKAR, JJ. 1 . : 


M. K. Venkatachalam, I.T.O. and another " Appellanis* 
RE ys. PE " x" 
Bombay Dyeing and Mfg. Co., Ltd.  . i .. Respondent. 


Income-tax Act (XI of 1922), section 35—Mistake apparent from the record—Rectification—Power— 
Retrospective operation of Amendment Act—If can be given effect to, by rectification under section 35 of 
-order which was valid when it was made. DRM ES : 


' The Income-tax Officer by his assessment order, made on gth October, 1952, for the assessment 

"year 1952-1953, assessed the respondent to-income-tax. In that order the respondent was given credit 
‘for Rs. 50,603-15-0 as representing interest ‘at 2 per cent. on tax paid in advance under section 
18-A of the Income-tax Act. On May, 1953, Amendment Act XXV of 1953 came into farce, but it 
was to be deemed to have come into force on rst April, 1952. By section 13 of the Amendment Act 
:à Proviso was added to section 18-A (5). The effect of the insertion of the Proviso was that an 
assessce was entitled to interest at 2 per cent. not on the whole of the advance amount of thx paid by 
him as before but only on the difference Between the payment made and the amoufit at which 
the assessee was assessed to tax under regular assessment under section 23 of the Act. After the 
Amendment Act the Income-tax Officer in exercise of his power under section 35 of the Act 
rectified the “ mistake apparent from the record”. i : 


S 


Held, by reason of the legal fiction about the retrospective operation of the Amendment Act, the 
subsequently inserted Proviso must be read as part of section 18-À (5) of.the principal Act as from 1st 
April, 1952 and the order sought tobe rectified being inconsistent with the provisions of the said 
Proviso must be deemed to suffer from a mistake apparent from the record. -Accordingly the Income- 
tax Officer was justified in the present cast in exercising his power under section 35 and rectifying 
the said mistake. RU - , i y 


Appeal from the Judgment and Order, dated. the sth March, 1954, of the 
Bombay High Court-in Appeal from its Original Jurisdiction Misc, Application 
No. 1 of 1954. eat sts ; ECC x 


H. N. Sanyal, Additional Solicitor-General (G. N. Joshi and R. H. Dhebar, 
Advocates, with him), for Appellants: soc 
N. A. Palkhivala, Advocate, (S.N: Andlzy, J. B. Dadachanji,.P. L. Vohra and 
Rameshwar Nath of Messrs. Rajinder Narain & Go., Advocates, with him), for 
Respondent. Mas phos pt nam NL ; 


The Judgment of the Court was delivered by. "ox. Ow 


. .Gajendragadkar, J.—This is an appeal by the Income-tax Officer, Companies 
Circle F (1), Bombay and the Union of India and it raises a short question about the 
construction of section 35 of the Income-tax Act read with section 1, sub-section. (2), 
and section 13 of the Indian Income-tax (Amendment) Act, 1953 (XXV of 1953). 
It arises in this way. The Incomie-tax Officer, by his assessment order made on 
October 9, 1952, for the assessment year 1952-53, assessed the respondent, the Bom- 
bay Dyeing and Manufacturing Co., Ltd., under the Act. In the said assessment 
order the respondent was given credit for Rs. 50,603-15-0 as representing interest at 
2 per cent. on tax paid in advance under section 18-A of the Act. This credit was 
given to the respondent in pursuance of the provisions contained in section 18-A, sub- 
section (5) of the Act as it then stood. On May 24, 1953, the amendment Act came 
into force. Section 1, sub-section (2) of the Amendnient Act provides tha€ "subject _ 
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to any special provision made in this behalfin the Amendment Act,it shall be deemed 
to have come into force on the first day of April, 1952". By section 13 of the Amend- 
ment Act, a proviso was added to section 18-A (5) of the Act. The effect of the 
amendment made by the insertion of the said proviso to section 18-A (5)ewas that the 
assessee was entitled to get ‘interest at 2 per cent. not on the whole of the advance 
amount of tax paid by him as before but only on the difference between the pay- 
ment made and the amount at which the assessee was assessed to tax under the 
regular assessment under section 23 ofthe Act. After the Amendment Act was pass-. 
ed, the first appellant exercised his power under section 35 of the Act and purported 
-to rectifp the mistake apparent from the record in regard to the credit for Rs. 
:50,603-15-0 allowed by him to the assessee. The first appellant held that the 
assessee was really entitled to a credit of only Rs. 21,157-6-0 by way of interest on 
tax paid in advance as a result of the retrospective operation of the amendment 
made in section 18-A (5) by the Amendment Act. In accordance with this order a 
notice of demand under section 29 of the Act was issued against the assessee for the 
sum of Rs. 29,446-9-0 on the ground that. the assessee had been given credit for this 
excess amount through mistake. Aggrieved by this notice of demand, the respon- 
‘dent filed a petition in the High Court of Bombay on January 4, 1954, under 
Article 926 of the Constitution praying for a writ against the appellants inter alia 
prohibiting them from enforcing the said rectified order and the said notice of demand. 
It appeaws that this petition was admitted by Tendolkar, J., on January 6, 1954, and 
a rule issued on it. Thereafter the said petition was referred to a Division Bench 
by thé Hon’ble the Chief Justice for final disposal. Accordingly on March 5, 1954, 
the petition was heard by Chagla, C.J., and Tendolkar, J., and a writ was issued 
against the appellants. The High Court held that section 35 of the Act had no 
application to the facts of the case because the mistake apparent from- the record 
“contemplated by the said section is not a mistake which is the result of the amendment 
of the law even though the amending law may be retrospective in operation. In other 
"Words, in the opinion of the High Court, the mistake mentioned by section 35 had to 
be apparent on the face of the order and it can only be judged in the light of the law 
as it stood on the day when the order was passed. "The appellants then applied 
‘for and obtained a certificate from the High Court on October 8, 1954 ; on their 
behalf it is urged that the High Court of Bombay has erred in law in taking the 
view that the appellant No. 1 was not entitled to rectify the mistake in question 
under section 35 of the Act. Thus the short question which arises before us in 
the present appeal is whether an order which was proper and valid when it was 
made can bé said to disclose a mistake apparent from the record if the said order 
"would be erroneous in view of a subsequent amendment made by the Amendment 
Act when the Amendment Act is intended to operate retrospectively ? 


It is unnecessary to refer to the provisions of section 18-A (5) as well as’ the 
provision of the proviso which was subsequently added by section 13 of the Amend- 
ment Act. It is common ground that, in the absence of the subsequently inserted 
„proviso, the assessee would be entitled to obtain a credit for Rs. 50,603-15-0. Itis 
also common ground that, if the subsequently inserted proviso covered the assessee's 
case, he would be entitled to a credit only of Rs. 21,156-9-0. It is thus obvious 
that the order giving the relevant credit to the assessee was valid when it was made 
and that it would be erroneous under the subsequent amendment. Under. these 
circumstances, was the first appellant justified in exercising his power of rectifica- 
tion under section 35 of the Act? 


In deciding this question it would be nécessary to determine the. true legal 
effect of the retrospective operation of the Amendment Act. Section, r, sub-section 
(2)"of the Amendment Act expressly provides that subject to the special provisions 
made in the said Act it shall be deemed to have come into force on the first day 
of April, 1952. "The result of this prowsion is that the amendment made in the 
Act by section 13 of the Amendment Act must, by legal fiction, be deemed to have 
been included in the principal Act as from the first of April, 1952, and tlfis inevi-- 
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tably means that, at the time when the Income-tax Officer passed his original order 
on October 9, 1952, allowing to the respondent credit for Rs. 50,603-15-0, 
the proviso added by section 13 of the Amendment Act must be deemed to have 
been inserfed in the Act. As observed by Lord Asquith of Bishopstone in Eas? 
End Dwellings Co., Lid. v. Finsbury Borough Council: : 


** if you are bidden to treat an imaginary state of affairs as real, you must surely, unless pro- 
hibited from doing so, also imagine as real the consequences and incidents which, 3f the putative state 
of affairs had in fact existed, must inevitably have flowed from or accompanied it. One of those in this 
case is emancipation from.the 1939 level of rents. The statute says that you must imagine a certain 
state of affairs ; it does not say that having done so, you must cause or permit your imagination to 
boggle when it comes to the inevitable corollaries of that state of affairs." 


Thus, there can be no doubt that the effect of the retrospective operation of the 
Amendment Act is that the proviso inserted by the said section in section 18-A (5) 
of the Act would, for all-legal purposes, have to be deemed to have been included 
in the Act as from April 1, 1952. - 


But it is urged for the respondent that the retrospective operation of the rele- 
vant provision is not intended to affect completed assessments. It is conceded 
that, if any assessment proceedings in respect of the assessee's income foy a period 
subsequent to the first of April, 1952, were pending at the time when the Amend- - 
ment Áct was passed, the proviso inserted by section 13 would govern the decision 
in such assessment proceedings; but where an assessment proceeding hds been 
completed and an assessment order has been passed by the Income-tax Officer 
against the assessee, such a completed assessment would not be affected and cannot 
be reopened under section 35 by virtue of the retrospective operation of the Amend- 
ment Act. In support of this contention, reliance is placed on the observations 
of the Privy Council in Delhi Cloth & General Mills Go., Ltd. v. Income-tax Gommis- 
sioner, JDelhi?. Lord Blanesburg who delivered the judgment of the Board 
referred to the Board’s earlier decision in the Colonial Sugar Refining Company v. 
Irving?, where it was in effect laid down that, while provisions of a statute dealing 
merely with matters of procedure may properly, unless that constructibn be textually 
inadmissible, have retrospective effect attributed to them, provisions which touch 
a right in existence at the passing of the statute are not to be applied retrospectively 
in the absence of express enactnfent or necessary intendment. The learned Judge 
then added that i Ta 


“Their Lordships have no doubt that the provisions which, if applied retrospectively, would 
deprive of their existing finality orders which, when that statute came into. force, weie final, are 


„provisions which touch existing rights". 


The argument for the respondent is that the assessee has obtained a right under the 
order passed by the Income-tax Officer to claim credit for the specified amount 
under section 18-A (5) and the said right cannot be taken away by the retros- 
pective operation of section 13 of the Amendment Act. 'The same argument is 
put in another form by contending that the finality of the order passed by the In- 


"come-tax Officer cannot be impaired by the retrospective operation of the relevant 


provision. In our opinion, this argument does not really help the respondent's 


.case because the order passed by the Income-tax Officer under section 18-A (5) 
. cannot be said to be final in the literal sense of the word. This order was and 
‘continued tobe liable to be modified under section 35 of the Act: What the Income- 


tax Officer has purported to do in the present case is not to revise his order in the 
- a ` < * ' e . i 
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of the petitioners and the defendant and also to deprive the rights and interests of the petitioner 
in the defendant's estate." , : j . 


On June 15, 1957; the plaintiff made an answer to the petition for intervention, filed: 
-by the respondents 1 and 2:aforesaid. She denied the right of the interveners to be 
impleaded in that suit, and asserted that the ` l 
* possibility of the rights of the petitioners being infringed are very remote, contingent upon. 
their or plaintiff'surviving the defendant or other circumstances which may or may not arise. ’”? 
She also founded her objection on the ground that, having regard to the admission. 
-of.the dSfendant in his written-statement, “there is no serious controversy in the 
suit." She also added a number of legal objections which need not be specifically 
noticed as they have not been pressed in this Court. She further asserted that the 
petitioners (meaning there by, the respondents 1 and 2) are neither necessary nor 
proper parties to the suit. . She anticipated the ground most hotly contested in. 
this Court, by asserting that the ` 


. “Judgment of this Hon’ble Court in this suit will not be conclusive as against petitioners as. 
they allege collusion and they will not bë prejudiced by not being made parties." 


She ends her statement by making the following significant allegation :— 


** The alleged collusion arid motive attributed to the plaintiff for instituting this suit are denied. 
On the other hand, the application.to be added as defendants is mala fide and malicious and is evi- 
dently inspired by some strong force behind them interested in harassing. the plaintiff and exposing 
her tofe risk of a vexatious and protracted litigation." à ’ 


The Prince, in his own answer to the application for intervention, stated that he 
"admitted that the first respondent is his wife and that the second respondent is his. 
son, and repeated his admission by saying that-he married the plaintiff in October, 
‘1948, and the first respondent in December, 1952. He added further that when he 
married the first respondent, He had already three daughters by the plaintiff, which 
fact was known to the first respondent at the time of her marriage with him. He 
supported the plaintiff in her objection to the intervention by assering that the rights. 
of the respondents 1 and 2 will not be affected in any way, and by insisting upon his 
Muslim right of having four wives living at the same time. He also supported the 
plaintiff in. her denial of the allegation of collusion and : 


* that the suit is intended to adversely affect fhe relationship of the petitioners and the 
defendant-respondent and to deprive the rights and interests of the petitioners in the defendants- 


respondent's estate," : e 


He, in his turn, added the following, equally significant penultimate para.:— 


** That. the petitioner’s application has been filéd in order to prolong the litigation and that. 
the defendant-respondent's father His Exalted Highness the Nizam, appears to be more interested. 
than petitioner No. 1. herself, in creating unnecessary complications in the suit; 


On these allegations and counter-allegations, after hearing the parties, the trial 
Cour, by its Judgment and Order, dated July 6, 1957, allowed the application for 
intervention, and directed the respondents 1 and 2 to be added as defendants. The 
Court, after discussing all the contentions raised on behalf of the parties, observed 
that there were indications in the record of a possible'collusion between the plaintiff 
and the defendant ; that the relief claimed under section 42 of the Specific Relief 
Act, being discretionary, could not be granted as of right ; that the presence of the 
interveners would help the Court in unravelling the mysteries of the litigation, and - 
that there was force in the contention put forward on behalf of the interveners that 
under section 43 of the Specific Relief Act, any declaration given in favour of the 
plaintiff, will be binding upon thé interveners. It al$o held that in order effectually 
and completely to. adjudicate upon and settle the present controversy,«the presence 


of the interveners was' necessary. : k 


The ‘plaintiff moved the High Court of Judicature of Andhra Pradesh, ät 
Hyderabad, under section 115 of the Cod? of Civil Procedure, to revise the aforesaid 


order of the learned trial Judge. The High Court, in a well-considered judgment * 


after discussing the points raised for and against the addition of the parties, and 
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P 
.noticing almost all the authorities quoted before us, refused to interfere with the 


discretion*exercised by the trial Court, and dismissed the~revisional application. 
It éame to,the conclusion that the first respondent, the admitted wife of the 
defendant, and the second respondent, the admitted son by her, are interested in 
denying the status claimed by the plaintiff, and “have some rights against the estate 
of the 3rd respondent". The learned Judge of the High Court further observed 


* when so much sanctity is attached to the status of.marriage it would indeed be strange 
that persons who are so intimately related to the grd respondent as wife and son, should be denied 
the opportunity of contesting the status of the petitioner as his lawfully married wife.......... 

It cannot be that the petitioner is seeking any empty relief carrying with it tHe stamp of 
futility and it is difficult to assume that she is fighting a vain or purposeless litigation. If what 


„she is seeking is a relief which will carry with it certain legal incidents, are not persons interested 


in denying her status proper parties to the litigation?” 


The Court also observed that it was with a view to avoiding multiplicity 
of suits that rule 10 (2) of Order 1 had made provision for adding parties. The 
Court noticed the argument under section 43 of the Specific Relief Act, but did not 
‘express any final opinion, because, in its view, it had already reached the 

* conclusion that the proposed parties are persons whose presence before the Court is necessary 
within the meaning of Order 1, rule 10 (2) so as to'ensure that the dispute should be finally 


determined once for all in the presence of all the parties interested." 


Against the judgment of the High Court, - refusing to set aside the ordér passed 
‘by the learned trial Judge, the plaintiff moved this Court, and obtainefl “pecial 
Leave to appeal. : : 


In the forefront of his arguments in support of the appeal, the learned Attorney- 
‘General submitted that the Court had no jurisdiction to add the first two respondents 
.as defendants in the suit. He relied upon the words of the relevant portion of sub- 
rule (2) of rule 10 of Order 1 of the Code, which are as follows.: 

“(a). . . . . . . . and that the name of any person who ought to have been joined 
"whether as plaintiff or defendant, or whose presence before the Court may be necessary in order to 
enable the Court effectually and completey to adjudicate upon and settle all the questions involved 
in the suit, be added.” 


He rightly pointed out, and there was no controversy between the parties before 
us, that the added defendants do not come within the purview of thé words “ who 
-ought to have been joined”, which apparently have reference to necessary parties 
“in the sense that the suit cannot be,effectively disposed of without their presence on the 
record. The learned Attorney-Genera? strenuously argued that it cannot be asserted 
in this case that the presence of thé added defendants—respondents 1 and 2—before 
the Court was necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit. He founded this 
argument on the legal position that the wife and the son of tHe Prince—respondents 
1 and 2—have no present interest in his estate. Their expectancy of succession to 
the estate of the Prince, does not clothe them with any right vested or contingent to 
intervene in this action. In this connection, he pointed out that rule ro of Order 1 
of the Code of Civil Procedure, which corresponds to portions of Order 16, rule 11 
of the Rules of the Supreme Court in England, has been the subject-matter of judicial 
interpretation in many cases. Both, in this country and in England, there have been 
‘two currents of judicial opinion, one taking what may be called the narrower view, 
and the other, the wider view. As illustrations of the former, that is to say, the narrow- 
er view, imay be cited the cases of Moser v. Marsden! and McCheane v. Gyles (No. 2)?. 
In India, this view is represented by the decision in the case of Sri Mahant Prayaga 
Doss Fee Varu v. The Board of Gommissioners for Hindu Religious Endowments, Madras?. 
‘On the other side of the line, representing the wider view, may be cited the case of 
Dollfus Mieg" Et. Compagnie S. A. v. Bank of England’. In India, the decisions of the 
"Madres High Court, in the cases of Vydianadayyan v. Sitaramayyan?, and Secretgry of State 
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light of the -retrospective ‘amendment made by section 13 of the Amendment Act 
alone, but to exercise his power under section 35 of the Act; and so the question 
which falls to be considered in the present appeal centres round the construction 
of the expression ** mistake apparent from the record ” used in sectiorf 35. That 
iswhy we think the principle of the finality of the orders or the sanctity of the 
existing rights cannot be effectively invoked by the respondent in the present case. 


The respondent then urged that the Amendment Act should not be given 
greater r&rospective operation than its language and its general scheme render 
necessary. This contention is based on the provisions of section 3, sub-section (2), 
'section 7, sub-section (2) and section 30, sub-section (2) of the Amendment Act. 
Where the Amendment Act intended that its provisions should affect even concluded 


orders of assessment it is expressly so provided. Since section 13 does not specifically l 


authorise the reopening of concluded assessments:it should be held that its retros- 
pective operation is not intended to cover such conclüded assessments. That in 
brief is the argument. We are, however, not satisfied that this argument is well- 
founded., Let us examine the three provisions of the Amendment Act on which 
the argument rests. Section 3, sub-section (1) of the Amendment Act makes several 
additions and modifications in section 4 of the principal Act. Section 3, sub-section 
(2) then provides that the amendments made by sub-clause (3) of clause (b) of sub- 
section (1) shall be deemed to be operative in relation to all assessments for any 
year whether such assessment have or have not been concluded before the commence- 
‘ment of the Amendment Act of 1953. It would be noticed that the main object 
‘of this sub-section is to extend the retrospective operation of the relevant provi- 
sions of the Amendmént Act beyond the first of April, 1952, mentioned by section 1, 
sub-section (2) of the Amendment Act. Since it was intended to ‘provide for such 
further retrospective operation of the relevant provision the Legislature thought it 
advisable to clarify the position by saying that the said extended retrospective ope- 
‘ration would cover all assessments whether they had been completed or not before 
the commencement of the Amendment Act. Section 7, sub-section (1) adds two 
provisos to section 9 of the principal Act by clauses (4) and (b). Sub-section (2) 
of section 7 thep lays down that the amendments made in clause (a) of sub-section (1) 
shall be deemed to be operative for any assessment for the year ending the 31st day 
of March, 1952, whether made before or after theecommencement of this Act and, 
where any such assessment has been made before sych commencement, the Income- 
tax Officer concerned shall revise it whenever" necessary to give effect to this amend- 
ment. The position under section 30, sub-section (2) .of the Amendment Act is 
substantially similar. By sub-section (1) of this section certain additions and amend- 
ments are made in the Schedule to the principal Act by clauses (a), (b) (c) and (4). 
Sub-section (2) then?provides for the retrospective operation of the amendment made 
by sub-section (1) in terms similar to those used in section 7, sub-section (2). It is 
' clear that the provisions in sections 7 and go are intended for the benefit ofthe assessees 
and so the Legislature may have thought it necessary to confer on the Income-tax 
Officer specific and express power to revise his orders in respect of the relevant assess- 
ment wherever necessary to give effect to the amendments in question. The effect 
of this provision is to make it obligatory on the Income-tax Officer to revise his 
original orders in the light of the amendments and also to confer on the assessee 


right to claim such revision. It may be conceded that in respect of the other ret- - 


rospective provisions of the Amendment Act such a power to revise the earlier order 
cannot be claimed or exercised by the Income-tax Officer.” In other words, a 
distinction can be drawn between these two provisions of the Amendment Act 


and the rest in respect of the power which the Income-tax Officer can purport to - 


exercise to give effect to the amendments made by the Amendment Act. Whereas, 

in respect gf the amendments made by section 7 and section 30 of the Amendment 

Act, the Income-tax Officer can and.nfust revise his earlier orders.covered by sec- 

tion 7; sub-section (2) and section 30, subssection (2), such a power of revision has 

not been conferred on him in the matter of giving effect to the. other amendments 

made in the Amendment Act, Even so, we do not think it would be legitimate or 
S—24 . 


*. 


* 
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reasonable to hold that the provisions of section. 7 (2) and section 30 (2) lead to the 
inference that the retrospective operation ofthe other provisions of the Amendment 
Act is nôt intended to affect concluded assessments in any manner whatever. In 
this connettion, it would be pertinent-to remember that the power to revise which 
has beeri conferred on the Income-tax Officer by:section 7 (2) and section 30 (2) 
.of the, Amendnient Act is distinct.and independent of the power to rectify mistakes 
which the Income-tax Officer can exercise under section 35 of the Act. 
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It is in the light of this position that the extent of the Income-tag Officer’s 
power under section 35 to rectiry mistakes apparent from the record must be deter- 
mined; and in doing so, the scope and effect of the expression “mistake apparent 
"from the record” has to be ascertained. At the time when the Income-tax Officer 
‘applied his mind to the question:of rectifying the alleged mistake, there can be no 
doubt that he had to read the principal Act as containing the inserted proviso as 
from April 1, 1952. If that be the true position then the order which he made giving 
credit to the respondent for Rs. 50,603-15-0 is plainly and obviously inconsistent 
with a specific and clear provision of the statute and that must inevitably be treated 
‘as a mistake of law apparent from the record. If a mistake of fact apparent from the 
record of the assessment order can be rectified under section 35, we see no reason why 
‘a mistake of law which is glaring and obvious cannot be similarly rectified. Prima 
jdtie it may appear somewhat strange that an order which was good and valid when 
it was made should be treated as patently invalid and wrong by virtue of the retros- 
pective operation of the Amendment Act. But such a result is necessarily involved 
in the legal fiction about the retrospective operation of the Amendment Act. If, as 
a result of the said fiction we must read the subsequently inserted proviso as forming 
‘part of section 18-A (5) of the principal Act as from April 1, 1952, the conclusion is 
"inescapable that the order in question is inconsistent with the provisions of the said 
` proviso and must be deemed to suffer from a mistake apparent from thé record. 
. That is why we think that the Income-tax Officer was justified in the present casé in 
exercising his power under section 35 and rectifying the said mistake. Incidentally 
we may mention that in Moka Venkatappaiah v. Additional Income-tax Officer, Bapatla*, 
the High Court of Andhra has taken the same view., ` e 


In this connection it would be useful to refer to the decision of the Privy Council 

-in the Commissioner of Income-taxy Bombay Presidency and Aden v. ‘Khemchand. Ramdas*. 
In Khemchand's case?, the assessees were registered as a firm and they were assessed 

under section 23 (4) on'an income of Rs. 1,25,000 at the maximum rate. Being a 

registered firm no super-tax was levied. : A notice of demand was also made before 

March, 1927. On February 13, 1928, the Commissioner in exercise of his powers 

under section 33, cancelled the order registering the assessee as a firm and directed 

the Incomé-tax Officer to take necessary action. The Income-tax Officer accordingly 

assessed the firrn to super-tax:on May 4, 1929. The Privy Council held that the 

“assessment made on January 17, 1927, was final-both in-respect of the income-tax 
and super-tax. ' The fresh action taken by the Income-tax Officer on May 4, 1929, 

was out of time though it had been taken in pursuance of the-directions of the Com- 


. missioner and that the order of May 4, 1929, was one which the Income-tax Officer 


had no power to make. One of the points raised before the Privy Council was whe- 
ther, under the relevant circumstances the Income-tax Officer had power to make the 
impugned order in view of the provisions of sections 34 and 35 ofthe Act. "The Privy 
Council dealt with this question on the footing that the Commissioner's order cancell- 
ing the registration had been properly made. On this basis their Lordships thought 
that it was unnecessary to consider whether-the case would attract the provisions of 
section 34 f mi ye ue t ; 
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. “inasmuch as in their Lordships’ opinion the-case clearly would have fallen within the provi- 
sions of section 35 had the Income-tax Officer exercised his powers under the séction within one 
year from the date on which the earlier demand was served upon the respondent." — « 


. 
The judgment shows’ that their Lordships took the view that “looking at the 
record ofthe assessments made upon the respondents as'it stood after the 'cancel- 
lation of the respondents’ registration and the order effecting the cancellation 
"would have formed part of the record—it would be apparent that a mistake had 
been made in stating that no super-tax was leviable. This decision clearly 
‘shows that the subsequent cancellation of the assessees’ registration was héld by 
their Lordships of the Privy Council to form part of the record retrospectively in the 
light of the said subsequent event, and the order was deemed to suffer from a mis- 
take apparent from the record so as to justify the exercise of the rectification powers 
under section 35 of the Act. . It is because their Lordships thought that section 95 
would have been clearly applicable that they did not decide the question as to whether 
‘section 34 could also have been invoked. "This decision lends considereble’ support 
to the view which we are disposed to take about the true meaning and scopé of the 
expression “‘the mistake apparent from the record ? occurring in section 35. — 
* 


We must accordingly hold that the High Court of Bombay was in error in 
‘coming tá the conclusion: that the notice issued: by the Income-tax Officer calling 
upon tbe fespondent to pay the sum of Rs. 29,446-9-0 was not warranted by law. 
"The result is the order passed by the High Court issuing a. writ against the appellant 
‘is set aside and the appeal is allowed with costs throughout. : dne 


e , i CUR Appeal allowed. 
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A. V. Viswanatha Sastri, Senior Advocate (T. R. Venkatarama Iyer, K. R. Sharma: 
and K. R. Chaudhuri, Advocates, with him), for Appellant. © © 7 


C. K. "Daphtary, Solicitor-General of India (A.N. Sinka and N. H. Hingorani 
Advocates, with him), for Respondent No. 1. : : 


'The Judgment of the' Court was delivered by 


Sarkar, #.—In the 1957 general elections, nine persons filed nomination papers 
for election to the Madras Legislative Assembly from the Sattankulam Constituency 
all of which were found on scrutiny to be valid. Among these persons were the 
appellant, the respondent Kandaswami and two others called M. R. Meganathan 
and G. E. Muthu. Meganathan, Muthuand threé others whom it is not necessary 
toname as they are not concerned with this appeal, did notgoto the poll and dropped 
out of the election earlier. At the end the election was actually contested by the 
appellant, the respondent Kandaswami and two other candidates with whom also 
this appeal is not concerned. The appellant was successful at the poll and was on 
March 6, 1957, declared elected. s 


On April 15, 1957, the respondent Kandaswami whom we will hereafter refer to 
as the respondent, preferred an election petition under the provisions of*thg Repre- 
sentation of the People Act, 1951, for a declaration that the election of the appellant 
was void. The appellant was made the first respondent to the petition but* Mega- 
nathan and Muthu were not made parties to it at all. Some of the other candidates 
at the election were also made parties to the petition but it is unnecessary for the- 
purpose of this appeal to refer to them. 


The petition was referred to an Election Tribunalfor trial. 'The appellant then 
' made an application to the Election Tribunal which was marked I.A. No. 1 of 1957 
for the dismissal of the petition under section go (3) of the Act. That section pro- 
vides that : 
“The Tribunal shall dismiss an electibn petition which does not' comply with the provisions. 
of section 81, section 82 or section 117". ] . 


The appellant's case was that the petition had not complied with the provisions of 
section 82. 


Section 82 states : 


` © A petitioner shall join as respondents to his petition— ` 


i (5) any other candidate against whom allegations of any corrupt practice are made in the- 
petition. - : , 


The appellant contended that allegations of corrupt practice were made in the 
petition against Meganathan.and Muthu and they should, therefore, have been 
made parties to the petition under section 82 and as that had not been done, that 
section had*not been complied with and so-the petition had to be dismissed under 
sectign 9o (3). It is not in dispute that non-compliance with the provisions of sec- 
tion 82 entails the dismissal of an election petition. The respondent’s arfswer to the 
application was that no allegation of forrupt practice had been made in tht peti- 
tiónagainst Meganathan or Muthu. The Tribunal accepted the contention of the: 
respondent and dismissed the application of the appellant. . 
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"The appellant then moved the High Court at Madras -by two applications, 
-one for the issue of a writ of certiorari quashing the order of the Tribunal dismissing 
his application and the other for the issue of a writ of prohibition directing the Tri- 
bunal not to proceed with the hearing of the election petition. The High Court 
by its judgment, dated November 1, 1957, dismissed both the applications, taking 
thesame view as the Tribunal. Hence this appeal. 


It is not in dispute that Meganathan and Muthu were candidates. A candi- 
date has heen defined in section 79 of the Act as meaning among others, a person 
who has been duly nominated as a candidate at any election and both Mega- 
.nathan and Muthu had been so nominated. 


The only question that arises in this appeal is whether allegations of corrupt 
practice are made against them in the election petition. "The statements in the 
petition which are said to constitute such allegations are in these terms : 


“IV-A. The returned candidate has committed the following acts of bribery-corrupt practices 
according tô section 123 (1) of Act (XLIII of 1951) :— 


Ce i 2 


(2) Sri M.R. Meganathan was candidate for Sattankulam and Tiruchandur Assembly Consti- 
tuencies at the election. The first respondent and his Election Agent paid him a gift of Rs. 10,000 
to induce him to withdraw from being a candidate at the election from Satzankulam Constituency 
and in pursuance thereof Sri M.R. Meganathan withdrew his candidature at the election from Sattan 
kulam Constituency. 


ee ee i i ee 


(4) One Sri G. E. Muthu, candidate at the election in* this Constituency was paid a gratifica- 
tion of Rs. 5,000 by the first respondent and - his Election Agent for the purpose of making him 
retire from contest and in pursuance thereof he retired from the contest. 


Putting it shortly, the allegations in the petition are that the appellant and his 
election agent paid Meganathan Rs. 10,000 and Muthu Rs. 5,000 to induce them 
to drop out of the election and they accordingly abandoned the election contest. 
So all that is said here against Meganathan and Muthu,—and we are concerned 
only with allegations against them—is that they accepted money paid to them to 
induce them to abandon the contest and actually abandoned the contest. 


Is an allegation then, that a candidate accepted money paid to him to induce 
him to drop out of the election contest and actuallysso dropped out, an allegation 
of corrupt practice against such a candidate? The High Court held that it was 
not and that only the giving of a bribe was a corrupt practice and not afi acceptance 
of it. Weare in agreement with this view. 5 


. e. , i 
.The Act contemplates various kinds of corrupt practices and defines them in 
section 123. We are concerned with the corrupt practice of bribery which is the e 


' 
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corrupt practice alleged in the. petition. . Bribery again is of several varieties. We. 
are concerned with a gift to a candidate for inducing him to abandon his carididature. 
This form of the corrupt practice of bribery is thus defined in the Act: 

* re oe bg z 


** Section 123.—The following shall be deemed to be corrupt practices for the purposes: of this 
Act i— , i z : E 


(1) Bribery, that is to say, any gift, offer or promise by a candidate or his agent or by any 
other person, of any gratification to any persoii whomsoever, with the object, directly or indirectly 
of inducing— A e ; . . 


(a) a person to stand or not to stand as, or to withdraw from being, ‘a candidate, ‘or to retire 
from contest, at an election ; 


eos soo coc Fesostsosaeoscsorcssecectevesuturvethteaeseetkteseecetstossosssececisnsish^sunw 
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Explanation —For the purposes of this clause the term “ gratification ” is not restricted to 
pecuniary gratifications or gratifications estimable in money and it includes all forms of entertain- 
ment and all forms of employment for reward ; but it does not include the payment of any expenses 
bona fide incurred, at, or for the purpose of, any election and duly entered in the accouit of election 
expenses referred to in section 78.” : ij 


. 

Is an acceptance of a bribe, by which word we mean a gift made with the in- 
tention specified, a corrupt practice within this definition ? We do not ththk it is. 
What this definition makes the corrupt practice of bribery is a “gift, offer or promise. 
by a candidate or his agent or by any other person, of any gratification." made with 
the object mentioned. The words “gift, offer or promise by a'càndidate or his agent 
or by any other person? clearly show that what is contemplated is the making of a 
gift. These words.are wholly inappropriate to describe the acceptance of a gift. 
The words “with the object, directly or indirectly, of inducing" also indicate that 
only the making of a gift is contemplated, for the object is of the person making the 
gift, and clearly not of the person accepting it. Mr. Sastri who appeared for the 
appellant contended that the words “‘bycandidate or his agent or by any other per-' 
son" are not to be read with the word “gift”? but only with the words “offer or pro~ 
mise". It seems to us that this is:an impossible reading of the section as it is framed 
Even on this reading, the section wéuld still contemplate a gift “to any person” and 
therefore only the7giving and not an acceptance, of it. . f 0. 

* P 


That section 123 (1) does not contemplate the acceptance of gift to be a corrupt 
practice is also apparent from a consideration of section 124 of the Act which was 
deleted by an amendment made by Act XXVII of 1956. Under clause (3) of that 
section the receipt of or an agreement to receive a gift with substantially the same 
object as mentioned in section 123 was a corrupt practice. As legislative provisions 
are not duplicated, such a receipt of or an agreement to receive a gratification was 
clearly not a corrupt practice within section 123 (1) asitstood before the amendment 
The amending Act has dropped the provision making acceptance and an agree 
ment to accept a bribe, a corrupt practice buthas made no change in section 123 (1) 
‘to bring within it these cases. Section 129 (1) cannot therefore be read as including 
within the definition of bribe contained in it an acceptance ofit. By omitting sec- 
tion 124 (3) from the Act therefore the Legislature intended that acceptance of a 
bribe was no longer to be treated as a corrupt practice. In view of this clear indi- 
cation of intention, it would be idle to enquire why the Legislature thought fit to ex- 
clude the acceptance of a bribe from the definition of corrupt practice. Ifthe omis- 
sion is accidental, then it is for the Legislature-to take the necessary action in that 
behalf. We*cannot allow any‘consideration of the reason for the omission 'to affect 
the plain meaning of the language used in section 123 (1). "oe ' 


š > e ; . 
"Mr. Sastri then: -contended that in view of the provisions of the. Transfer of 
Property Act, there can: be no gift without an acceptance of it by the donee, and 


! 


à 
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therefore whenever a gift is mentioned both ‘the giving. and.the acceptance- of the: 
thing given are necessarily simultaneously contemplated: - -He-said that, it followed’ 
from this that:the corrupt practice of bribery by a gift mentioned in- section 129 (1) 
included the acceptance of the gift. -Itis true thata. gift contemplates both a giving: 
and'an acceptance; but these are-none-the-less:different acts and it:is'open to the 

Legislature to attach-certain consequences to one:of them: only. “It was therefore 

open to the Legislature in enacting section 129 (1) to provide that the making, that: 
is to say, the giving of a gift alone should be a corrupt practice. This is what it has 

done : it.has not made the.receipt of a gift a corrupt practice. It has deliberately: 
omitted, the acceptance of a gift from corrupt practices described in the Act;; 
Though a gift cannot be made without an acceptance of it, such - acceptance has. 
not been made a corrupt practice. , io a x 


v Mr. Sastri also. contended that.section 99 of the Act showed that the receipt of” 
a bribe was a corrupt practice.' Section 98 states that at the conclusion of the trial 
of an election petition the Tribunal shall make one or. other of thé orders therein 
mentioned. Then comes section 99 which states that in certain circumstances. 
besides.’ these. orders, certain other orders. have:also-to be.made by. the. Tribunal.. 
The. material portion of this.section is in these terms :; > + oo. Doc x 
DE or d " gu E PES a t 2 t ty . - 5^ ME "NE F NEN * ` LI 
- * Section? 99.—(1) At the time,of making an order: under section 98 the. Tribunal shall also make- 
an order— e x " Mn . x e A.U ; t . ; 
e ost . - ED ‘ oe Mee 
e Where any charge is made in the petition of any corrupt practice having been committed: 
at thé election, recording— .. is quise PEE "HEC dE ES 
(i) a finding wheiber ‘any corrupt practice has or has not been proved to have been committed. 
by, or with the consent of, any candidate or his agent at the election, and the nature of that corrupt. 
practice; and 7 ^7 c c 77 P. ; m aio Case Sr ` ze 
(H) the names of all persons, if any, whó have been proved at the-trial to-have been guilty- 
of any corrupt practice and. the nature of that practice ; and’, . : ‘ Í 
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Md i $ P Me pA, RET a. " 

. .. Mr. Sastri contended that under this section the Tribunal has to record. a. 
finding whether a corrupt practice has been committed with the consent of any candi- 
date. He said that when a candidate.accepts a gif, made to him with the object of” 
inducing him to withdraw his candidature, Re consents to the corrupt practice of” 
bribery being committed and such a candidate is liable to be named under the section. 
He added that in order that such a candidate can be so named a charge of the corrupt: 

practice has to be made against him in the election petition. The result, therefore, 
' according to Mr. Sastri, is that a candidate who consents to a bribe being paid to. 
him to withdraw his candidature is guilty of a corrupt practice and therefore an 
allegation of such a corrupt practice can be made in the petition if it is intended to 
have hiin naméd under section 99 and once such an allegation is made in the peti- 
tion, section 82 (b) would be attracted and the candidate has to be made a party to the - 
petition. He says such allegations were made against Meganathan and Muthu. 


This contention seems to us to be clearly fallacious. Section 99 does not pur- 
port to define a corrupt practice. The definition of corrupt practice occurs in sec- 
tion 123 and the corrupt practice mentioned in section 99 has to be a corrupt practice - 
as so defined. A corrupt practice committed with the consent ofa candidate is not 
in itself a new kind of corrupt practice. When section 99 talks ofa corrupt practice : 
having been committed with the consent of a candidate it means a corrupt practice 
as denfied in, section 123 having been committed and a candidate having 
consented % its commission. The consent by a candidate to the commission of a . 
corrupt practice by some one else whateves its consequences under the Act may be, 
is not itself a corrupt practice. "Therefore, to say that a candidate consenteg to a. 
corrupt practice being committed by accepting a gift made to him to induce him to- 
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withdraw his candidature, is not to say that he himself committed a corrupt practice. 
Such a statement in an election petition is not an allegation of corrupt practice against 
the consenting candidate. Hence section 82 (b) does not require that he should be 
made a party to the petition. We wish to make it clear that we are not to be 
understood as holding that a candidate accepting a gift made to him to induce him 
towithdraw his candidature isonewho consents toa corrupt practice being com- 
mitted. We do not think it necessary to say anything on that question in this case. 





Mr. Sastri then said that the term gratification in section 123 was very wide and 
would include the withdrawal of his candidature by a candidate to indike another 
candidate to stand at an election. He contended that the affording ofsuch agratifica- 
tion would amount to a corrupt practice within section 123. He submited that such 
corrupt practice had been alleged in the petition against Meganathan and Muthu 
and they should therefore have been made parties to the petition under section 82 
{b). We are wholly unable to agree that the withdrawal of his candidature by a 
candidate to induce another candidate to stand at an election would be gratification 
within section 123. But assume itis so. That does not help the appellant at.all. 
Here, there isno allegation in the petition that Meganathan and Muthu withdrew 
their candidature in order to induce the appellant to stand at the election;so there is 
no allegation in the petition of corrupt practices having been committed by them by 
so Withdrawing their candidature. It was therefore not necessary to makè Megana- 
than ene Muthu parties to the petition under section 82 (6). * we 

Lastly, Mr. Sastri contended that section 82 (b) talked of “allegation! of any 
corrupt practice" and it therefore contemplated any allegation relating to or con- 
-cerning, a corrupt practice. He said that the election petition contained allegations 
against Meganathan and Muthu, relating to a corrupt practice inasmuch as it 
:stated that they accepted the gratification paid to them to withdraw their candidature 
and actually withdrew such candidature. Hence, he said, section 82 (b) required 
that they should have been made parties to the petition. We are of opinion that 
when section 82 (b) talks of allegations of corrupt practice against a candidate it 
means allegations that a candidate has committed a corrupt practice.. Allegations 
.can hardly be said to be “against”? one unless they impute some default to him. 
So allegations of corrupt practice against a candidate must mean that the candidate 
was guilty of corrupt practice. ‘We are also unable to appreciate how an allegation 
that a candidate accepted a gratification paid to him to withdraw his candidature 
is an allegation relating to a corrupt practice. The acceptance of the gratification 
-does not relate to any corrupt practice, for we have earlier shown that the corrupt 
-practice consists in the giving of the gift and not in the acceptance ofit. 


In the result this appeal fails and it is dismissed with costs. 


Appeal dismissed: 


` 
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SUPREME COURT OF INDIA. 
ats (Orvir APPELLATE Junisprcrion.) a 
PRESENT:—B. P. Siga, S. J. IMam AND, J. L. Kapur, JJ. 


Razia Begi - ONES" c l $ .. Appellant* 
T : . 
Sahebzadi Anwar Begum and others : `.. Respondents. 


Civil Procedure Code (V of 1908), Order 1, rule 10 (2)—Scope—Suit by: wife against husband for 
declaration that she:.was validly married to defendant—Defendant. acknowledging plaintiff's claim—Person 
claiming to be another wife of defendant if can'be added as intervener—Specific Relief Act (x of 1877), section 42 
—Suit for declaration—Scope. 


The question of addition of parties under Order 1, rule 10 of the Code of Civil Procedure 
is generally not one of initial jurisdiction of the Court, but ofa judicial discretion which has to be 
exercised in view of all the facts and circumstances of a particular case but in some cases, it may raise 
controversies as to the power of the Court, incontradistinction to its inherent jurisdiction, or, in other 
wards, of jurisdiction in the limited sense in which it is used in section 115 of the Code. : y 


In a suit relating to property, in order that a person may be added asa party, he should 
have a direct interest as distinguished from a commercial interest, in the subject-matter of the 
litigation. - : ME : 


^ Whfre the subject-matter of a litigation, is a declaration as regards status or a legal character, 
the rule gfpresent or direct interest may be relaxed in a suitable case where the Court is of the 
opinioff that by adding that party, it would be in a better position effectually and completely to 
adjudicate upon the controversy. 


The cases contemplated in the last proposition, have to be determined. in accordance 
with the statutory provisions ofsections 42 and 43 ofthe Sepcific Relief Act. 


In cases covered by those statutory provisions, the Court is not bound to grant the decla- 
ration prayed for,on a mere admission ofthe claim by the defendant, if the Court hasreasons to 
insist upon a clear proof apart from the admission ; 


The result of a declaratory decree on the question of status, (¢.g., that the plaintiff is married 
to defendant) affects not only the parties actually before the Gourt, but generations to come, and 
in view of that consideration, the rule of present interest, as evolved by case-law relating to dis- 
pute. about property, does not apply with full force ; and 


"The rule laif down in section 43 of the Specific Relief Act, isnot exactly arule of res judicata. It 
is narrower in one sense and wider in another. € 2 E: 5 


Accordingly where in a suit by the plaintiff for a declaration that she was the lawfully married 
wife of the defendant and also averring that the issue ef the marriage were three in number the defen- 
dant in his written statement having admitted the entire claim an application was filed on behalf 
of another woman X and her son Y (X claiming to be the lawful and legally wedded wife of the defen- 
dant and that Y was the issue of the marriage) to be added as parties to the suit on the ground that 
they were interested in denying the marriage. . 

Held © (Imam, J., dissenting) The Court below did notexceed their power in directing the addi- 
tion of X and Y as parties—defendants in the action. Nor canitbe said that the exercise of the, 
discretion was not sound and as the case came before the Supreme Court by Special Leave the 
Supreme Court will notinterfere with the exercise of discretion by the Court below. 


. Per Imam, J.—Yhe Court ought not to compel a plaintiff to add a party to the suit where on’ 
the face of the plaint the plaintiff has no cause of action against him. Ifa party is added by the 
Court without whose presence all questions involved in the suit coud be effectually and completely 
adjudicated upon, then the , exercise of the power is improper and even if it be a matter of. discre-, 
tion such an order should not be allowed to stand where that order is questioned in a superior Court. 


Appeal by Special Leave from the Judgment and Order, dated the 17th Septem- 
ber, 1957, of the Andhra Pradesh High Court in Civil Revision Petition No. 1112 of 
1957 arising out of the Order, dated the 6th July, 1957, of the Court of the Second 
Additional Judge, City Civil Court, Hyderabad (Deccan) made on the Application 
under Order 1, rule 10, Civil, Procedure Code, in Original Suit No. 43/1 of 1957. - 


- M. Ca Setalvad; (Attorney-General for India) C.’ K. Daphtary, (Solicitor-General 

of India,) H. N. Sanyal, (Additional Solicitgr-General of India,) JV. C. Chatterjee, Senior ° 
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Advocate, (Syed Mohasim, Akbar Ali Moosavi, H: F.. Umrigar and O. N. Srivastava, 
Advocates and Jj. B. Dadachanji, S. N. Andley, Remeshuar Nath and P. L. Vohra, 
Advocates of Messrs, Rajinder Narain & Co., with them), for Appellant. 


Purshottam Tricumdas, Senior Advocate (Anwarull Paska, Advocate and G, Gopala- 
krishnan, Advocate of Messrs. Gagrat & Co., with them) for Respondent No..1., 


Sir Sultan Ahmed and A. Ramaswami Iyengar, Senior Advocates, (C. Chakra- 
varthy and S. Ranganathan, Advocates and G. Gopalakrishnan of Messrs. Gagrat.@ Co., 
with them), for Respondent No. 2. 


Spee oe e 
. ‘G. S. Pathak and A. V. Vishwanatha Sastri, Senior Advocates (Mohd: Yunus. 
Saleem, Gulam Ahmed Khan, Choudhary Akhtar Hussain, Shaukat Hussain and Sardar Baka- 
dur, Advocates, with them), for Respondent No. 5. : 

The Judgment of the Court was delivered by . 

Sinha, F. (Kapur, F. subscribing to it).—This appeal by Special Leave, is directed. 
against the concurring judgmentandordersofthe Courts below, allowing the inter- 
vention of respondents 1 and 2 and adding them as defendants 2 and 9, in the suit 
instituted by the appellant against her alleged husband, now respondegt No. 3, 
who was the sole defendant in the süit as originally framed. "The main question 
in controversy in this appeal, is the true construction of sub-rule (2) of mile ro of 
Order 1 of the Code of Civil Procedure, and its application to the facts of this case, 
which are given below :— er . -` “e 

On April 12, 1957, the plaintiff—appellant in this Court—instituted tke suit 
out of which this appeal arises against the third respondent who is the-second son of 
His Exalted Highness the Nizam of Hyderabad, and who will, hereinafter be referr- 
ed to as the Prince. In the plaint, she alleged that she is the lawfully married wife of 
the Prince, the marriage ceremony (nikak) having been solemnized in accordance 
with the Shia Law, by a Shia Mujtahid on October 19, 1948. The plaintiff also. 
averred that the issue ofthe marriage, were three daughters aged 8; 7 and 5 years ; 
that the fact of the marriage was known to all persons acquainted with the Prince; 
that there was a pre-nuptial agreement, whereby, the Prince agreed to pay Rs. 2,000 
per month to the plaintiff as kharch-e-pandan ; that the Prince stopped the payment 
of the allowance aforesaid of Rs. 2,000 per month, since January, 1953, without 
any reasons and in contravention of the said agreement. On these allegations, she 
asked for the following two deolarations:— — - 

* (1) That the plaintiff be declared to be the-legally-wedded wife (Mankuha) of the 


' (2) That a decree be passed in favour of this plaintiff’ against the defendant declaring 
her to be entitled to receive from the defendant LG. Rs. 2,000 per month as kharch-e-bandan."?. 
It may.be noted that she did not make any claim for arrears-of the allowance afore- 
said since the date the Prince is alleged to have stopped payment of the same. Only 
ten days later, on April 22, 1957; the Prince filed his written statement, admitting the 
entire claim of the plaintiff for the.two declarations aforesaid. On that very date, an. 
application under Order 1, rule 10 of the Civil Procedure Code, on behalf of (1) 
Sahebzadi Anwar Begum, and (2) Prince Shahamat Ali Khan, minor, under the 
guardianship of his mother, the said Sahebzadi, was made. They are respondents 1 
and 2 respectively in this Court. The Sahebzadi, respondent No. 1, claimed to 
be the “lawful and legally-wedded wife" of the Prince, and respondent No. 2, the 
Son of the Prince by the first respondent. In their petition, they stated inter alia 
that , : l 
“ The plaintiff herself has stated in the plaint that the defendant is trying to suppress the facts 
of his marriage with the plaintiff so that the members.of his family should conclude that the plaintiff 
is not Is nikah wife, and the defendant is interested in denying the rights and status of the plaintiff. 
The petitioners on being joined as parties to the euit will be equally interested ingllenying the 
marriage of the plaintiff and her rights and statua" : * 
--“ That the petitioners have reasons to believe that the above suit is a result of collusion. The 
object and motive of the plaintiff in instituting the above suit is to adversely afféct the relationship. 
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P! > 
v. M. Murugesa Mudaliar*, were cited as illustrations. But it was contended on behalf 
of the appellants that whether the narrower or the wider view of the interpretation 
of sub-rule (2) of rule 10 of Order 1 of the Code of Civil Procedure, is taken, the 
result, so.far as the present controversy is concerned, would be the sa#me. “In the 
leading case of Moser v. Marsden?, Lindley, L.J., has held that a party who is not ' 

` directly interested in the issues between the plaintiff and the defendant, but is only 
indirectly or commercially affected, cannot be added as a defendant, because the 
Court has no jurisdiction, under the relevant rule, to bring him on the record even as 
a “ proper party ". "That was a suit to restrain the alleged infringement of the plain- 
tiff’s patent by the defendant, Marsden. The Court held, reversing the order of the 
trial Judge, that the party sought to be added had no direct interest in the subject- 
matter of the litigation, and all that could have been said on behalf of the party inter- 
vening, was that the judgment against the defendant would affect his interest com- 
mercially. The Court distinguished the previous decisions in Vavasseur v. Krupp?, and 
Apollinaris Company v. Wilson*; on the ground that in those cases, the litigation would 
have affected the property of the persons not before the Court. "This leading case 
of Moser v. Marsden?, is clearly an authority for the proposition that the Court has 
jurisdiction to add as a party defendant only a person who is directly interested in the 
subject-matter. of the litigation and not a person who will be only indirectly or com- 
mercially affected. Kay, L.J., who agreed with Lindley, L.J., in that case, observed 
that theerelevant rule of the Supreme Court, on its proper:construction, authorized 
the Coyr* to add only such persons as would be bound by the judgment to be given 
inthe'action, but did not authorize the Court to add any persons who would not be 
so bound and whose interest may only indirectly be affected in a commercial sense. 
To the same effect is the decision in Re I. G. Farbenindustrie A. G. Agreement®. The 
Court held that in order that a party may be added as a defendant in the suit, he 
should have a legal interest in the subject-matter of the litigation—legal interest not 
as distinguished from an equitable interest, but an interest which the law recognizes. 
Lord Greene, M.R., giving the judgment of the Court, also observed that the Court 
had no jurisdiction to add a person as a party to the litigation if he had no legal in- 
terest in the issue involved in the case. In the case of Vydianadayyan v. Sitaramayyan?, 
in which the wider view of the interpretation of the relevant rule, was taken, Turner, 
C.J., delivering the judgment of the Court, observed that the wider interpretation 
which enabled the Court to avoid conflicting decisions on the same question and which 
-would finally and effectually put an end to. the litigation respecting it, should -be 
adopted. But, in that case also, the party added as defendant, was interested in the 
subject-matter of the litigation, though there was no impediment to the Court deter- 

. mining the issues between the parties originally before the. Court.: The learned 
Judge, on discussion of the English and Indian cases on the subject, came to the 
conclusion that a material question common to all the parties to the suit and to third 
parties, should be tried once for all. He held that to secure this result, the Court had 
a discretion to add parties—a discretion which has to be judicially exercised, that is, 
that by adding the new parties, the Court should not inflict injustice upon the parties 
already on the record, in the sense that they would be prejudiced in the fair trial 
of the questions in controversy. . Los : 

'The.two Madras decisions in Sri Mahant Prayaga Doss.Jee Varu v. The Board of 
Commissioners for Hindu Religious Endowments, Madras’, and Secretary of State v. 
M. Murugesa Mudaliar!, appear to have taken conflicting views on the question 
whether Government ould be added as a party to the litigation not because it 
was directly interested in the subject-matter of the litigation, but because the 
law enacted by the legislature of that State’ had been questioned. This 
controversy appears to have been raised in the Federal Court in the case of The 
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IR. 1929 Mad. 443. 


1A * o5. (1943) 2 Al E.R. 525. 

2. "L.R. (1892) 1 Ch. 487., * $. (1948) LL.R. 5 Mad. 52. 

3. LR. (1878) 9 Ch.D. 351. 7..(1926) 5r M.LJ. 148 : LL.R. so. Mad., 
4. LR. (1886) 31 Ch.D. 632. 34. à A 


United Prooinces v. Mst. Atiqa Begum’. In that case, the Provincial legislature 
of the United Provinces, as it then was, had enacted the United . Provinces 
Regularization of Remissions Act (XIV of 1938), precluding the Courts: from 
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entertaining «any question as to the validity of certain orders of remission of. 


rents. The validity of that Act was questioned. in a litigation between a landlord: 


and his tenants. At the High Court stage, the Provincial Government was ' 


added as a party to the litigation at the instance of the Advocate-General, with. a view 
to enabling the Government to come up in appeal to-the Federal Court in order to 
obtain a more authoritative pronouncement on the vires‘of the Act. In.the Federal 
Court, the power of the High Court to add the Provincial Government as a p&rty, was 
specifically questioned.  Gwyer, C.J., noticed the two Madras decisions referred to 
above, but.assumed that there was jurisdiction in the Court.in a:proper case to do so, 
and, therefore, did not express his considered opinion in view of the fact that his 
two colleagues, Sulaiman and Varadachariar, JJ., had agreed though for different 
reasons, in the view. that the High Court had jurisdiction to implead the Government, 
though it was only indirectly interested in the litigation. Sulaiman, J., was inclined 
to take the view that there was a discretion in the:High Court to add the Govern- 
ment as a party. On the other hand, Varadachariar, J., was inclined to take the. 
view that the State did not stand on the same ‘footing as a private third panty for all 
purposes. He took the view that the State as the guardian of the public interest, 
should not be called upon to show some pecuniary or proprietary interest'os interest 
in public revenue in the questions involved,.to be added as a party.* We-also 
observed that in a case where the State intervention was concerned, E - 


on the interpretation of a particular rule in the Civil Procedure. Code.” : 


Discussing the question whether it was a matter of discretion or of jurisdiction in 
the Court to make an order adding a party, the learned Judge made the following 


“it must be decided on broad grounds of justice and convenience and not merely as furning 


observations :— , 

` "In my opinion, there is no case here of a defect of jurisdiction in the-sense in which ‘itis said 
that consent cannot cure a.defect of jurisdiction. It is true that in Moser v.. Marsden?, Lindley,.L.]J., 
observed that the question was not one of “ discretion but of jurisdiction ". But.as.the antithesis 
hows, the learned L.J. apparently had in mind the difference between the decision of the question 
of joinder on the interpretation ofa rule of law and a direction given by the lower ‘Court in: the 
exercise of its discretion, because in the latteg case'the Court of Appeal would generally be reluctant 
to interfere. It may even be regardedeas a.case of excess of jurisdiction within the meaning of 
section 115 of the Civil Procedure Code, but that willnot make the order void in the sense.that.it 
may be ignored or treated as.if it had never been passed.” | : 


It would, thus, appear that the Courts in India have not treated the matter of addi- 
tion of parties as raising any question of the initial jurisdiction of the Court. . It may 


sometimes involve a question of jurisdiction in the limited sense in which it is used.in 
section 115 of the Code of Civil Procedure. . 


. It is no use multiplying’ references bearing on the construction of the relevant 
fule of the Code, relating to addition of parties. Each case has to be determined 
on its own facts, and it has to be recognized that no decided cases.have.been brought 
to our notice, which can be said to be on all fours with 'the facts and circumstances of 
the present case. There cannot be the least doubt that it is firmly established as a 


“result of judicial decisions that in order that a person may be added as a party to a 


suit, he should have a direct interest in the subject-matter of the litigation whether it 
raises questions relating to moveable or immoveable property. ‘In the instant case, 
-we-are not concerned with any controversy as‘regards property or estate. Hence, all 
the cases cited at the bar, laying down that a person who has no present interest in 
the subject-matter, cannot be aflded, are cases which were concerned with property 
rights. In thg instant case, we are concerned primarily with a declaration as regards 
status which directly comes under the provisions of section 43, of the Specific Relief 
Act. ‘We are concerned, in this case; with the following provisions of sefion 42:— 





E mm g 
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“42. Any person entitled to any iegal character, or to any right as.to any property, may institute 
a suit against any person denying, or interested to deny, his title to such character or right, and the 
Court may in its discretion make therein a declaration that he is so entitled, and, the plaintiff need 
. not in such suit ask for any-further relief."- 


This section recognizes the right.in any person to have a declaration made in res- 
pect of his legal character or any right to property. ‘To such a suit for a mere decla- 
ration, any person denying or interested to deny the existenceofany legal character 
or the allegéd right to any property, would be a necessary party. The plaintiff- 
appellant chose to implead only her alleged husband, the Prince. "There is no clear 
averment in the plaint that the defendant had ever denied the legal character in 
question, namely, the status of the plaintiff as his wife. The substance of the plain- 
tiff’s causé of action, is stated in para. 3 of the plaint. From the words used in the 
said para. of the plaint, it is clear'that the persons who are alleged to have known the 
existence of the relationship of husband and wife between the parties, would include 
the respondents 1 and 2, that the Prince had been trying to suppress the fact of the 
marriage with the plaintiff so as to lead the members of his family to conclude that 
the plaintiff is not his wife. The gravamen of the charge against the Prince, is that 
“ he refuses to openly acknowledge the plaintiff as his legally wedded wife", and that 
this conduct has cast a cloud, on the plaintiff's status as such wife. Such a conduct 
on the pdrt of the Prince, it is further alleged, isnot only. injurious and detrimental to 
the rights of the plaintiff, but is adversely affecting the rights of the issue of the marri- 
age, meaning, thereby, the three daughters by the plaintiff. Itis, thus, clear, as was 
contenged on behalf of the respondents 1 and 2, that reading between the lines of the 
averments aforesaid, it is suggested that not only the defendant —respondent No. 3— 
but tht other members of his family, including respondents 1 and 2, were interested 
in denying the plaintiff’s alleged status, and that this suit was being instituted to 
clear the cloud cast not only upon the plaintiff’s status as a legally wedded wife, 
‘but upon the status of the three daughters by her. ‘Tt is clear, therefore, that if the 
plaintiff had been less disingenuous and had impleaded the first and the second res- 
pondents also, as defendants in the suit, the latter could not have been discharged 
from the action on the ground that no cause of action had been disclosed against them: 
They would certainly have been proper parties to the suit. This is a very important 
aspect of the case which has to be kept in view,in order to determine the question 
whether the respondents 1 and 2 had been rightly added as defendants on their own 
intervention. ` E 


: . MS . 

It is also clear on the words of the Statute, quoted above, that the grant of a 
declaration such as is contemplated by section 42, is entirely in the discretion of 
the Court. At this stage, it is.convenient to deal with the other contention raised 
on behalf of the appellant, namely, that in view of the unequivocal admission of 
the plaintiff's claim by the Prince, in his written statement, and repeated as aforesaid 
in his counter to the application for intervention by the respondents 1 and 2, no seri- 
ous controversy now survives. It- is suggested: that the declarations sought in this 
case, would be.granted as a.matter,of course: In this connection, our attention was 
called to the-provisions of rule 6 of Order 12 of the Code of Civil Procedure, which 
lays down that, upon such admissions as have been made by the Prince in this case, 
the Court would give judgment for the plaintiff. These provisions have got to be 
read along with rule 5 of Order 8 of the Code, with particular reference to the 
Proviso which isin these terms:— , , ^... 0. t! 7 : 

“Provided that the Court may in its discretion require any fact so admitted to be proved other- 
‘wise than by such admission." . f T . 
The Proviso quoted above, is identical with the Proviso.to section 58 of the Evidence Act 
which lays down that facts admitted need not be prqved. Reading all these provi- 
sions together, it is manifest that the.Court is not bound to grant the declarations 
prayed for, even though the facts.alleged in the plaint, may have bden admitted. 
In this cqpnection, the following passage in Anderson’s. “Actions for Declaratory 
Judgmentf", Vol. 1, page 340, under Article 177, is relevant :—. 

.*. L r L 

“A claim of-legal or equitable rights and denial thereof on behalf of an adverse interest or party 

constitutes a ripe cause for a proceeding, seeking declaratory relief. A declaration of rights is not* 
e 


- 
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proper where the defendant seeks to uphold the plaintiffs in such an action. The required.element 
of adverse parties is absent." ` 


_ “In other words the controversy must be between the plaintiff and the respondent who asserts 
an interest adverse to the plaintiff. In the absence of such a situation there is no justiciable contro- 


versy and thé case must be characterized as one asking for an advisory opinion, andas being 
academic rather than justiciable.” n Bos 
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* £e, there must be an actual controversy of justiciable character between parties having 
adverse interest." . 


Hence, if the Court, in all the circumstances of a particular case, takes the view that 
it would insist upon the burden of the issue being fully discharged, and if the Court, 
in pursuance of the terms of section 42 of the Specific Relief Act, decides, in a given 
case, to insist upon a clear proof of even admitted facts, the Court could not be said 
to have exceeded its judicial powers. That the plaintiff herself or her legal advisers, 
did not take the view contended for on her behalf, is shown by the fact that a few 
days after the filing of the written statement of the Prince, on April 27, Barkat Ali, 
the Mujtahid, who is alleged to have solemnized the marriage, was examined in 
Court, and he gave his statement on oath in support of the plaintiff’s claim. He also 
proved certain documents in corroboration of the plaintiff's case and his own evidence. 
‘This witness was not cross-examined on behalf of the defendant. It was gtated be- 
fore us, on behalf of the respondents 1 and 2, that there were pieces of documentary 
evidence apart from certain alleged admissions made by or on behalf of the plaintiff, 
which seriously militate against the plaintiff’s case and the statement of the witness 
referred to above. We need not go into all that controversy, because we Yre not, 
at this stage, concerned with the truth or otherwise of the plaintiff's case. At this 
stage, we are only, concerned with the question whether in adding respondents 1 and 
2 as defendants in the action, the Courts below have exceeded their powers. It is 
enough to point out at this stage that the plaintiff did not invite the Court to exercise 
its powers under rule 6 of Order 12 of the Code of Civil Procedure, and therefore, we 
are not called upon to decide whether the trial Court was right in not pronouncing 
judgment on mere admission. ^ The Court, when it is called upon to make a solemn 
declaration of the paintiff’s alleged status as the defendant's wife, has, naturally, to _ 
be vigilant and not to treat it as a matter of course, as it would do in a mere money 
claim which is admitted by the defendant. The adjudication of status, the declara- 
tion of which is claimed by the plaintiff, is a more serious matter, be@ause by its in- 
tendment and in its ultimate regult? it affects not only the persons actually before 
the Court in the suit as originally framed, but also the plaintiff's progeny who are 
not parties to the action, and thé respendents 1 and 2. If the declaration of status 
claimed by the plaintiff is granted by the Court, naturally, the three daughters by the 


. plaintiff, would get the status of legitimate children of the Prince. If the decision is 


the other way, they become branded as illegitimate. The suit clearly is not only 


-in the interest of the plaintiff herself but of her children also. It is equally clear 


that not only the Prince is directly affected by the declaration sought, but his whole 
family, including respondents 1 and 2 and their descendants, are also affected thereby. 
This, naturally, leads us to a discussion of the effect of section 43 of the Specific Relief 
Act, which goes with and is an integral part of the scheme of declaratory decrees which 
form the subject-matter of Chapter VI of the Act. That section is in these terms:— 


**48. A declaration made under this Chapter is binding only on the parties to the suit, persons 
claiming through them respectively, and where any of the parties are trustees, on the persons for whom, 


_ifin existence at the date of the declaration, such parties would be trustees.” 


On behalf of the appellant, it was contended by the learned Attorney-General 
that the declaration of status sought in this suit by the plaintiff, will be binding only 
upon her and the Prince, and being a rule of res judicata, will bind only the 
parties to the suit and their privies. It was further contended that the 
respondents 1 and 2 are in no sense such privies. The argument proceeds 
thus » Section 43 lays down a rule of res judicata in a modified form, and it was so 
framed as to make it clear beyond all douBt by the use of the word “ only? that 
a declaration under section 42 is binding on the parties to the suit and on persons 


e claimihg through them, respectively. If any question arises in the future after 
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the inheritance to the estate of the Prince opens out, it could not be said that the 
plaintiff and the respondents 1 and 2 were claiming through different persons under 
a conflicting title which was the core of the rule of res judicata. In this connection, 
reliance was placed upon the decision of the Judicial Committee of the Brivy Council 
in the case of Syed Ashgar. Reza Khan v. Syed Mahomed Medhi Hossein ‘Khan. That 
case lays down that a decision in a former suit that the common ancestor of all the 
parties to the subsequent suit, was entitled to the whole of the profit of a market 
in dispute in the two litigations, as against his co-sharers in the zamindari in which 
the. market was situate, does not operate as res judicata in a subsequent dispute bet- 
ween these who claim under him. In this connection, reliance was also placed 
upon a decision of the Madras High Court in the case of Vythilinga Muppanar v. 
Vijayathammal? to -the same effect. Mr, Pathak, appearing on behalf of the Prince, 
the third respondent, supported the appellant by raising a further point that the 
words “ claiming through ” mean the same thing.as “‘ claiming under ” in section 


11 of the Code of Civil Procedure, laying down the rule of res judicata, and that those ` 


words are not apt to refer to a declaration of a mere personal status, and that they 
mean the same thing as privy in estate as understood under the common law. He 
-called our attention to the following passage in “Bigelow on Estoppel” 6th Edn. 
at pages 158 and 159 :— - 

.  **Tn the law of estoppel oné person becomes privy to another (1) bysucceeding to the position 
of that ofher as regards the subject of the estoppel, (2) by holding in subordination to that other. 
+. +4 9. . But it should be noticed that the ground of privity is property and not personal 
relatio? To make a man a privy to an action he must have acquired an interest in the subject- 


matter of the action either by inheritance, succession, or purchase from a party subsequently to the 
action? or he must hold property subordinately.” ; 


He also drew our attention to similar observations in ** Casperz on Estoppel ". 
On the other hand, Mr. Purshottam and Sir Syed Sultan Ahmed, appearing on 
behalf of respondents 1 and 2, respectively, contended that “ claiming through ” 
and “ claiming under " have not exactly the same significance in law, and that the 
rule laid down in section 43 of the Specific Relief Act, does not stand on the same 
footing as a rule of res judicata contained in section 11 of the Code of Civil Procedure, 
or estoppel by judgment, as discussed in the works of Bigelow and Casperz, relied 
upon on behalf of the other side. On behalf of the respondents 1 and 2, it was 
further contended that the suit was really intended not to bind the Prince who has 
shown no hostility to the claim, but to bind fhe respondents 1 and 2. It was also 
contended that if the Court were to grant the declaration that the plaintiff is the 
lawfully-wedded wife of the Prince, if a contfoversy arises hereafter between the plain- 
tiff and her children on the one side and the respondents 1 and 2 on the other, this 
judgment will not only be admissible in evidence in that litigation, but will be binding 
upon them—on the plaintiff, becausesheis privy to the judgment, and on her children 
‘because they will be claiming the benefit of the declaration through her, and on 
the respondents 1 and 2, because they are admittedly the wife and son of the Prince, 
and will be manifestly claiming through him. EE: l 


.. . In this connection, it has to be remarked that the discretion vested in a Court 
to grant a merely declaratory relief as distinguished from a judgment which is capable 
of being enforced by execution, derives its utility and importance from the objects 
it has in view, namely, to “ prevent future litigation by removing existing causes 
of controversy", “to quiet title" and “to perpetuate testimony”, as also to avoid 
multiplicity of*proceedings. This practice of granting declaratory reliefs, which 
originated in England in the Equity. Courts, has been very much extended in America 
by statutory provisions. In India, the law has been codified in the Specific Relief 
Act, in Chapter VT, and has, in a sense, extended tl scope of the rule by providing 
for declarations not only in respect of claims to property but also in respect of disputes 
as regards status. From the terms of section 42 of the Act, it would appea: that the 
Indian Gpurts have not been empowered to grant every form of declaratio which 
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may be available in America. : In its-very nature, a declaratory decree does not 
confer any new right, but only clears up mists which may have gathered round the 
title to property or to status or a legal character. When a Court makes a declaration 
in respect of & disputed status, important rights flow from such a judicial declaration 
Hence, a declaration granted in respect of a legal character or status in favour of 
a person is meant to bind not only persons actually parties to the litigation, but also 
persons claiming through them, as laid down in section 43 of the Act. It is, thus; 
a rule of substantive law, and is distinct and separate from the rule of res judicata 
or estoppel by judgment. The doctrine of res judicata, as it has been enunciated 


in a number of rules laid down in section.11 of the Code of Civil Procedume, covers - 


a much wider field than the rule laid down in section 43 of the Specific Relief Act. 
For example, the doctrine of res judicata lays particular stress upon the competence 
of the Court. On the other hand, section 43 emphasizes the legal position that it 
is a judgment n personam as distinguished from a: judgment in rem. A judgment 


' may be res judicata in a subsequent litigation only if the former Court was competent 


to deal with the later controversy. ‘No such considerations find a place in section 43 
of the Specific Relief Act. Again, a previous;judgment may be res judicata in a 
subsequent litigation between parties even though they may not have been eo nomine 
parties to the previous litigation or even claiming through them. For example, 
judgment in a representative suit, or a judgment obtained by a presumptive re- 
versioner will bind the actual reversioner even though he may not have beeg a party 
to it,-or may not have been claiming through the parties in the previous litigation. 
* ’ ? eur ie 5 een ai raa x . S g . 

-When a declaratory judgment has been given, by virtue of section 43, it is bin- 
ding not only on the persons actually parties to the judgment but their privie8 also, 
using the term ‘ privy” not in its restricted sense of privy in.estate, but also privy 
in blood.. Privity may arise (1) by operation of law, for example, privity of contract; 
(2) by creation of subordinate interest in property, for example, privity in estate 
as between a landlord and a tenant, ora mortgagor and a mortgagee ; and (3) 
by blood, for example, privity in blood in the case of ancestor and heir. Otherwise, 
in some conceivable cases, the provisions of section 43, quoted above, would become 
otiose, The contention raised on behalf of the appellant, which was strongly. sup- 
ported by the third respondent through Mr. Pathak, as stated above, is that a de- 
claratory judgment would not bind anyone other than the party to the suit unless 
it affects some property, in other words, unless the parties were privy in estate.. But 
such a contention would render the provisions.of section 43 aforesaid, applicable 
only to declarations in respect of bropesty and not declarations in respect of status. 
‘That could not have been the intendment of the statutory rulelaid down in section 
48. Sections 42 and 43, as indicated, above, go together, and are meant to be co- 
extensive in their operation. That being so, a declaratory judgment in.respect of 
disputed status, will be binding not only upon the parties actually before the Court, 

"but also upon persons claiming through them respectively. The use of the word 
only’ in section 43, as rightly contended on behalf of the appellant, was meaht 
to emphasize that a declaration in Chapter VI of the Specific Relief Act, is not a 
judgment in rem. But even though such a declaration operates only in personam, 
the section proceeds further to provide that it binds not only the parties to the suit, 
but also persons claiming through them, respectively. The word ‘ respectively ? 
has been used with a view to showing that the parties arrayed on either side; are 
really claiming adversely to one another, so far as the declaration is concerned. "This 
is another indication of the sound rule that the Court, in a particular case where it 
has reasons to believe that there is no real conflict, may, in exercise of a judicial dis- 

cretion, refuse to grant the-declaration asked for for oblique reasons: 


_ _ As a resylt of these considerations, we have arrived at. the following conclu- 
gions :— L k ; 


> ; : $ 

` (1Y That the question of addition of parties under rule 10 of Order 1 of the Cade of Civil 

Procedure, is generally not one of initial-jurisdicti@n of the Court, but of a judicial discretionewhich 

has to be exercised in view of-all the facts and circumstances of a particular case; butin some cases, 

*itmay rise controversies as to the power of the Court, in contra-distinction to its inherent juris- 
e 


ti 
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diction, or in other words, of jurisdiction in the limited sense in which it is used in section 11 5 of the 
Code ; ] 


(2) That in a suit relating to property, in order that a person may be added as 4 party, he 
should have a direct interest as distinguished from a commercial interest, in the supject-matter of 
the litigation ; 


(3) Where the subjeci-matter of a “litigation, is a declaration as regards status or a legal 
character, the rule-of present or direct interest may be relaxed in a suitable case where the Court is 
of the opinion that by adding that party, it would be in a better position effectually; and com- 
pletely, to adjudicate upon the controversy ; 


(4) gj he cases contemplated in the last proposition, have to be determined in accordance with 
the statutory provisions of sections 42 and 43 of the Specific Relief Act ; 


(5) In cases covered by those statutory provisions, the Court is not bound to grant the decla- 
ration prayed for, on a mere admission of the claim by the defendant, if the Court has reasons to 
insist upon a cléar proof apart from the admission ; 


(6) The result of a declaratory decree on the question of SUGAR. such as in COREOVENY in the 
instant case, affects not only the parties actually before the Court, but generations to come, and in 
view of that consideration, the rule of ‘ present interest’, as evolved .by caseaw relating to 
disputes about property, does not apply with full force; and. 


(7) The rule laid down in section 43 of the Specific Relief Act, is not exactly a a rule of res judicata 
It is narrower in one sense and wider in another. 


- Applying. the propositions enunciated above to the facts. of the instant ‘case, 
we have qome to the conclusion that the Courts below did not exceed their power 
in dire@fing the addition of the respondents 1 and 2 as parties-defendants in the action. 
Nor can it be said that the exercise of the discretion was not sound.  Furtheremore, 
this cdse comes before us by Special Leave, and we do not consider that itisa fit case 
where we.should. interfere with the exercise of discretion by the Courts below. The 
appeal is, accordingly, dismissed. As regards the question of costs, we direct that 

3t will abide the ultimate result of the Bogen and will be disposed of by the trial 
Court. 


Imam, j.—1 regret I cannot agree with the opinion-of my learned brethren 
expressed in the judgment just- delivered. 


The appellant in hier plaint had asked fora declaration that she was a legally 
wedded wife ef respondent No. 3 and that she was also entitled to receive from him 
Kharch- e-pandan at the rate of Rs. 2,000 per month. This respondent filed his written 
statement in which he ‘unequivocally admitted that the appellant was married to 
him and that she was also entitled to the Kharch*-pandan as claimed in the plaint. 
He further admitted that the appellant bore him. three issues out of the marriage. 
The appellant sought no relief or any declaration. against respondents 1 and 2 as, 
indeed, she could not have, because she had no cause of action against them. 
There is nothing in the pleadings of the appellant and respondent No. 3 which 
discloses that respondents 1'and'2 have any cause of action against the appellant. 
Respondents 1 and 2, however, filéd an application under Order. 1, rule ro (2) of 
the Civil Procedure Code before the Judge of the City Civil Court, Hyderabad, 
praying that they should be added as parties to the suit filed by the appellant. The 
Judge of the City Civil Court allowed the application and his decision was affirmed 
“by the High Court. The’ question for decision in this appeal is whether the Judge 
of the City Civil Court was justified in adding respondents 1 and 2 as parties to the 
suit and whether the decision of the High Court upholding his order should’ be 
affirmed. 


The provisions of Order 1, rule 1, states as to un may be joined as plaintiffs 
in a suit and Order 1, rule 5, states who may be joiged as-defendants. The parties 
who are to be joined as plaintiffs and defendants i i cule are persons in whom 
and against whom any ‘right to relief in réspect of or arising out of*the same act 
or transagtion or series of acts or transactions is alleged to exist, whether jointly, 
severally 6r in the alternative, where, €f such persons were parties in separate suits, 
any tommon question of law or fact would arise. Independent of this, a Court 
has jurisdiction under Order 1, rulé 10 (1) to substitute or add as plaintiff any person e 
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whom it considers necessary for the determination of the real matters in dispute. 
Under Order 1, rule 10 (2), the Court has the power to strike off a party who has 
been imptoperly joined, whether as plaintiff or defendant, and to join, as plaintiff 
or defendant, any person who ought to have been joined, or whose presence before 
the Court may be necessary in order to enable it effectually and completely to adju- 
dicate upon and settle all the questions involved in the suit. It is quite obvious from 
the contents of the plaint and the written statement of respondent No. 9 that there 
was no occasion for the appellant to have joined respondents 1 and 2 as defendants 
in the suit. . There remains, then, to consider whether the circumstances appearing 
in this case justified the Judge of the City Civil Court to add respondent 1 and 2 
as defendants under the provisions of Order 1, rule 10 (2). : 


Respondents 1 and 2 in their application under Order 1, rule 10 (2) of the Civil 
Procedure Code, in essence, relied upon the five following grounds for their plea 
that they should be added as defendants in the suit : 


(1) That respondent No. 1 was the lawful and legally-wedded wife of res- 
pondent No. 3. 

(2) That respondent No. 2 was the son of respondent No. 3. , 

(3) That respondents 1 and 2 should be joined as parties to the suit because 


` the question to be adjudicated upon would seriously affect their rights and interest 


in the estate of respondent No. 3. e 


(4) That by adding respondents 1 and 2 as parties neither a new couse of 
action would be introduced nor would the nature of the suit be altered. « 


(5) That the issue to be tried in the suit, after respondents 1 and 2 were added 
as parties, would still be the same as the case made by the appellant was that res- 
pondent No. 3 was interested in denying the appellant's marriage to respondent 
No. 3, a fact which respondents 1 and 2 were equally interested in denying. 


The first two grounds afford no justification for respondents 1 and 2. being 
added as parties to the suit, where the only question to be decided is whether the 
appellant is married to respondent No. 3 and whether he had contracted to pay to 
the appellant Rs. 2,000 a month as Kharch-e-pandan. Even if the appellant success- 
fully proved that she was married to respondent No. 3, who had contracted to pay 
her Rs. 2,000 per month as Kharsh-e*pandan, the status and the rights of respondents 
1 and 2 as wife and son of respopdents No. 3 would remain unaffected. A Moha- 
medan is entitled to marry more tharf once and havé wives to the number four at 
one and the same time. This is his right under his personal law and no one can 
question the exercise of this right by him. In the suit between the appellant and 
respondent No. 3, the question as to whether the appellant was married to res- 
pondent No. 3 was a matter entirely personal to the appellant and respondent 
No. 3. The appellant claimed that she was lawfully married to respondent No. 3. 
It was open to respondent No. 3 to either deny or admit her claim. In fact, res- 
pondent No. 3 had admitted the claim of the appellant that she was married to 
him. It is not open to anyone else in the present litigation to say that he has falsely 
made such an admission. It is true that respondents 1 and 2 have alleged collusion 
between the appellant and respondent No. 3. No positive facts are asserted in 
support of this. The suggestion is based merely on suspicion. Unless the Court 
is justified in adding respondents 1 and 2 as defendants in the suit the suggestion 
made by them that there is collusion between the appellant and respondent No. 3 
should be ignored by the Court on the simple ground that respondents 1 and 2 have 
no locus stand; to. make any T representation in the present case. 


The 3rd, 4th and 5th grounds may be considered together as they are inter- 
connected. Grounds 4 and 5 suggest that there would be neither a new cause of 
action introduced nor would the nature of the suit bealtered and the issuqto be tried 


-in the suit would still be the same even if wespondents 1 and 2 were added as parties. 


The only issue in the suit filed by the appellant is whether she was married to res- 
pondent No. 3 and whether there was a contract by the latter to pay her Rs. 2,000 
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-per month as Kharch-e-pandan. Ifrespondents 1 and 2 are added as parties, questions 

relating to right of inheritance in the estate of respondent No. 3 would arise for de- 
termination in addition to the only issue stated above in the case. The main ground, 
upon which respondents 1 and 2 claim that they should be added as phrties to the 
suit, is to be found in the third ground which, 1n substance, is that if the appellant 
is declared to be lawfully wedded to respondent No. 3, then the rights and interests 
of respondents 1 and 2 in the estate of respondent No. 3 would be affected. In 
other words, in the estate of respondent No. 3; on his death, in addition to respondents 
- and 2, the appellant and her three children by him would have rights of inheri- 
tance. Consequently, the extent of inheritance of respondents 1 and 2 in the estate 
of respondent No..3 would be considerably diminished. It was urged that if the 
appellant is given the declaration, which she seeks, the: judgment of the Court would 
be in the exercise of matrimonial jurisdiction and it would be a judgment in rem 
as stated in section 41 of the Indian Evidence Act. Such a declaration would also 
be binding on respondents 1 and 2 by virtue of the provisions of section 43 of the 
Specific Relief Act. The appellant asked for a declaration under section 42 of the 
Specific. Relief Act. "This section permitted a person who claimed to be entitled 
to any legal character, or to. any right to property, to institute a suit against any 
person dénying, or interested to deny, such character or right. Respondents 1 and 
2 were interested in: denying the appellant’s status as a wife and the status of her 
three chifdren as the legitimate children of respondent No. 3. A declaration in 
her faygu? would be, binding on respondents 1 and 2 and they would never be in 
a position to disprove the appellants marriage to respondent No. 3. This was an 
impossible situation where the declaration had been obtained from a Court as the 
result of collusion between the appellant and respondent No. 3. 

This submission presupposes that respondents 1 and 2 would survive respon- 
dent No. 3. During the life time of respondent No. 3 neither the appellant nor her 
children on the one hand nor respondents 1 and 2 on the other have any rights what- 
soever in his estate under the Mohammedan law. During the life-time of respondent 
No. 3 respondents 1 and 2 would have the right to be maintained by him and, if the 
appellant is also his wife, then she and her children would also have the right 
to be maintained by him. The appellant and respondent No. 1 would also have 
rights arising out of a contract, if any, between them and respondent No. 3. None 
of these rights, however, are rights or interests iñ the estate of respondent No. 3 
The submission also presupposes that on the death of respondent No. 3 he would 
have left behind some estate to be inherited by his heirs. These submissions are 
entirely speculative and afford no basis for the impleading of respondents 1 and 2 
as parties to the appellant's suit. It was said, however, that the right to inherit 
is a present right in respondents 1 and 2 and if the appellant is declared to be the 
wife of respondent No. 3, then that right to inheritance is affected. This contention 
is erroneous and there is no legal basis to support it. -If the appellant is declared 
to be the wife of respondent No. 3 such a declaration could not affect the right to 
inherit on the part of respondents 1 and 2 in the estate of respondent No. 5, assurning 
that respondent No. 3 on his death left an estate to be inherited and the appellant 
and her children and respondents 1 and'2 survived him. The extent of the in- 
heritance of each one of these may thus become less but so far as that is concerned 
it cannot be predicated during the life-time of respondent No. 3 as to what would 
be the extent of the inheritance of his heirs. Under the Mohammedan Law, by 
which the parties are governed, respondent No. 3 could yet validly marry two other 
women and have children from them, in which case, the inheritance, if any, could 


not be to,the same extent if respondent No. 3 died I ping only respondents 1 and. 


2 as his heirs. The entire question raised by responWents 1 and 2 is based on the 
supposition that they have rights in the estate of respondent No. 3. Under the 


Mohammedan, Law they have no such rights. Itis only-in the event of theirSurvi- 
ving respondent No. 3 that their rights wig vest in his estate and the extent of their, 


inheritance will be calculated on the number of persons entitled to inherit his, estate 
at the time of his death. "UE. t 
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-It was urged,. however, that unless respondents 1. and 2-are now given an op- 
portunity, to show that there was no valid marriage between the appellant and res- 
pondent. No. 3, a declaration that there was a marriage between these two persons 
would.be binding on them by virtue of the provisions of section 43 of the Specific 
Relief Act.. If, therefore, on the death of respondent No. 3 a question arose as to 
who. were entitled to inherit his estate respondents 1 and 2 would not be able to 
question the rights of. the appellant and her children and they would be adversely 
affected by the declaration.. It is somewhat doubtful, having regard to the terms 
of section 43, that.such a declaration in the present suit would be binding on res- 
pondents 1 and 2 as they would not be claiming their right to inheritance through 
the appellant and respondent No. 3 respectively. Assuming, however, that such 
a declaration would be binding on them,.that would be no justification for their 
being impleaded in the. present litigation .where the issue is. not one of inheritance 


. but one of marriage between the appellant and respondent No. 3. If the submission 


has any substance it might as well be.said by any one that he should be impleaded 
as a party to a suit and should be allowed to contest the suit, although there was'no 
cause of action against him, because the decree in the suit would bind him on the 
ground of res judicata. ^ ! 


„It is true that in.a suit under section 42 of the Specific Relief Act it is discre- 
tionary with the Court to make or not to make the declaration asked for.* The ex- 
ercise. of that discretion, however, has to be judicial. In the present cas re does 
not appear to be any legal impediment in the way of the Court refusing tó make 
the declaration asked for since respondent No, 3 had acknowledged the. marriage 
and had admitted the claim for Rs. 2,000 per month.as Kharch-e-pandan. The 
appellant has not asked for any sum of money to be decreed in her favour. "There 
is no cause of action now left to the appellant which can be the basis for the present 
suit. . The appellant could rely upon the acknowledgment which raises à presump- 
tion under the Mohammedan Law that she is married to respondent No. 3. There 
appears to be no good ground for adding, respondents 1 and.2 as parties to the pre- 
sent suit. If hereafter on the happening of a certain event and the existence of 
certain circumstance any question arose whether the appellant was married to 
respondent No. 3, then, those who were interested in disproving the marriage would 
be in a position to do so and rebut the presumption arising from the acknowledg- 
ment. . 


Under Order t, rüle ro of tfie Civil Procedure Code, the Court has the power 
to pass orders regárding the adding of parties or striking off the name of a party. 
Whether the exercise of this power is a matter of jurisdiction or of discretion appears 
to have been the subject of difference of opinion in the Courts of law here and in 
England. Whichever‘view may be correct it is patent that resort to the exercise 
of such power could only be had if the Court is satisfied that it is necessary to make 
an order under Order 1, rule 10, in order to effectually and completely adjudicate 
upon and settle all questions involved in the suit. ‘The Court ought not to compel 
a plaintiff to add a party to the suit where on the face of the plaint the plaintiff has 
no cause of action against him. Ifa party is added by the Court without whosé 
presence all questions involved in the suit could be effectually and completely adjudi- 
cated upon, then the exercise of the power is improper and even if it be a matter 
of discretion such an order should not be allowed to stand when that order is ques- 


tioned in a superior Court. The plaintiff is entitled to choose as defendants against _ 


whom he has a cause of action and he should not be-burdened with the task of meeting 
a party against whom he has no cause of action. It was, however, suggested that 
on the face of the plaint not by respondent No. 3 was interested in denying his 
marriage with the appellant but a legitimate inference could be drawn from the 
contents of the pleadings that respondents 1 and 2 were also interested in denying 
the marriage. No allegation made in the pleadings even remotely suggests that 
respondents 1 and 2 were interested to dêny the alleged marriage of the appellant 


. to respendent No. 3 or wefe denying the same. Under section 42 of the Specific 


Relief Act a suit may be instituted against any person denying or interested 


id 
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to deny the plaintiff's legal character or right to any property. The plaint does not 
suggest that respondents 1 and 2 were denying the appellant's status as wife of res- 
pondent No. 3. Such an issue was raised by the appellant against respondent No. 
3 only. In law, it cannot be said that respondents 1 and 2 are interested to deny 
the status of the appellant as the wife of respondent No. 3 because the status of res~ 
pondent No. 1 as wife and respondent No. 2 as the son of respondent No. 3 is not in 
the least affected even if the appellant is declared to be the wife of respondent No. 3, 
as under the Mohammedan Law respondent No. 3 is entitled to have both the ap-- 
pellant and respondent No. 1 as his wives and children through them. The true 
legal position in the present suit between the appellant and respondent No. 3 is that 
respondents 1 and 2 have no locus standi in such a suit. There is no danger of multi». 
plicity of suits during the life-time of respondent No. 3. The suggestion that the- 
present suit would lead to multiplicity of suits is founded on an assumption which. 
no Court of law can assume. It cannot be assumed that respondent No. 3 would. 
die first. It may well be that he may survive both respondents 1 and 2, in which 
case, no-question of any suit coming into existence at their instance would arise. 
If the order allowing respondents 1 and 2 to be added as parties in a suit of the pres- 
sent nature is allowed to stand it will open the way to a wider exercise of powers 
under Ofder 1, rule 10, and in a manner which was not contemplated -by the Code- 
of Civil Procedure, or section 42 of the Specific Relief Act or permissible under the- 
Mohammedan Law. : i 


1 ould, accordingly, allow the appeal as both the Courts below were in error 
in supposing that this was a case in whicli the provisions of Order 1, rule 10, applied 
and would set aside the orders of the Courts below. The appellant is entitled to. 
her costs throughout. j : : : - : 

By Court :—The Appeal is dismissed. - Cost to abide the result of litigation. ° 
in the trial Court. : 


. —— Appeal dismissed.. 
SUPREME COURT OF INDIA. He a 


° [Criminal Appellate Jurisdiction.] 
Present :—B. P. Sma, S. J. Imam AND J. L. Kapur, JJ. 
Anant Gopal Sheorey . > .. ` Appellant*: . 
v. . 
State of Bombay .. Respondent. 


Criminal Procedure Code (V of 1898), section 342-A inserted by Act XXVI of 1955 which came into Jorce: 
on and January, 1956—Applicability to pending proceedings. sor » 

On the plain construction of the words used in section 116 of Act XXVI of 1955, section 342-A 
of the Criminal Procedure Code, is available to a person against whom a prosecution is pending. No. 
person has a vested right in any course of procedure. He has only the right of prosecution or defence 
in the manner prescribed for the time being by or for the Court in which the case is pending and 
if by an Act of Parliament the mode of procedure is altered he has no other right than to proceed. 
according to the altered mode. In other words a change in the law of procedure operates retros-. 
pectively and unlike the law relating to vested right is not only prospective. 


Appeal by Special: Leave from the Order dated the 28th May, 1956, of the- 
former Nagpur High Court in Criminal Revision No. 150 of 1956 arising out of the- 
Order dated the 2nd February, 1956, of Shri K. L. Pandey, Special Magistrate- 
at Nagpur in Criminal Case .No. 1 of 1955. : 


R. Patnaik, Advocate, for Appellant. i i 
eN. Ss Bindra, Senior Advocate, {R. H. Dhebar, Advocate, with hin’), for: 
Respqndent. e 
———————————————————————————————9———— . 
* Criminal Appeal No. 178 of 1957. ° : rae * 2ond' May, 1958.: 
` 5 -. 
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The Judgment of the Court was delivered by * . im . 
Kapur, J.— his is an appeal against the Judgment and Order of the High 


` Court of Nagpur confirming the decision of the Special Magistrate disallowing the 


application of the appellant to give evidence as a witness under section 342-A of the 
Criminal Procedure Code. . ` sg 


The Advocate-General of Madhya Pradesh, on January 13, 1953, filed a’ 
complaint against the appellant and three others under section 282 of. the Indian 
Companies Act and sections 465 and 477-A of the Indian Penal Code. The pro- 
ceedings commenced in 1954 before a Magistrate but on May 18, 1955, fhey were 
transferred to a Special Magistrate who commenced the recording of evidence on 
July 4, 1955. On August 12, 1955, the Criminal Procedure Code (Amendment) 
Act (XXVI of 1955) received the assent of the President and came into force on 
January 2, 1956. In this judgment it will be referred to as the Amending Act and, 
the Code of Criminal Procedure as the Code. On January 14, 1956, the appellant 
made an application to the Magistrate claiming the right to appear as a witness 
on his own behalf under section 342-A. of the amended Code * in disproof of the 
charges made against him ". His application was dismissed and so was his revision 
io the High Court of Nagpur which held: x ^. 

' * While it must be conceded that the wording of clause (c) as also the other clauses of section 116 

of the amending Act could have been put in simpler and more direct language, its ingenubus circum- 
locution cannot be allowed to cloak its true meaning or to permit the construction which qgpplicant 
seeks to put upon it. The language used does not justify holding that when the statute SBA ** this 
Act ” it means only “ some of the provisions of this Act ”. í : 
Thus the High Court was of the opinion that the proceedings pending before 
the Special Magistrate would be according to the procedure laid down in the un- 
amended Code and the appellant could not therefore appear as à witness under 
section 342-A of the amended Code. : 


. According to the provisions of the unamended Code an accused person could 
not appear as a witness in his defence although for the purpose of enabling him to 
explain circumstances appearing in the evidence against him the Court could put 
such questions as it considered’ necessary. Section 118 of the Evidence Act deals 
with persons who are competent to testify as witnesses but in view of section 342 
of the unamended Code no accused person could appear as a witness and therefore 
section 118 was inapplicable to'such persons. Article 20(3) of the Constitution 
provides that no person accused*of ay, offence shall be compelled to be a witness 
against himself and section 342-A was inserted into the Code by section 61 of the 
amending Act. It provides :— . ; 

Section 342-A.—“ Any person accused of an offence before a Criminal Court shall be a com- 
petent witness for the defence and may give evidence on oath in disproof of the charges made against 
him or any person charged together with him at the same trial : 

Provided that — . © : i4 

(a) he shall not be called as a witness except on his own request in writing ; or 

(b). his failure to give evidence shall not be made the subject of any comment by any of the 
parties or the Court to give rise to any presumption against himself or any person charged together 
with him at the same trial." 


Thus the law was amended and the accused person has become a competent 
witness for the defence but he cannot be compelled to be a witness and cannot be 
called as a witness except at his own request in writing and his failure to give evi- 
dence cannot be made the subject-matter of commerit by the parties or the Court. 


- 


The question that arises fbr decision is whether to a pending prosecution the 
provisions ofthe amended Coge have become, applicable. There is no controversy 
on the general principles applicable to the case. No person has a vested right in 
any course of procedure. He has only the right of prosécution or defegce inthe 
manner prescribed for the time being by owfor the Court in which the case is peading 
and if gy an Act of Parliament the mode of procedure is altered he has no other right 
than .to.proceed according to the altered mode. See -Maxwell on Interpretation 


- 


m 
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of Statutes on page 225.: The. Colonial Sugar Refining Co., Lid. v. Irvingt.. In: other 
words a change in the law of procedure operates-retrospectively and unlike the law 
relating to vested right is not only prospective. "bone gis ar ns 


The amending Act contains provisionsin regard to.the procedure to be applied 
to pending cases, in section 116 which is as follows :— : 


Section 116.—" SPAN that al] or any of the provisions of this Act have come into 


force in any, State—_ i t ^ 
"u t D T I M at 


shall be continued and deed of asif. AC ads not been peni Ps a red de age vicies 


i 
(b) the provisions of section 406 or “section 408 or section 409 of the principal ‘Act as amended 
by this Act shall‘not apply to, or affect, any appeal which, on the:date of such comméncement; is 
pending before the District ‘Magistrate or any Magistrate of the FirstClass empowered by the, State 
Government to hear such appeal, and every such appeal shall, notwithstanding the, repeal of. the first 
proviso to section 406 or of section 407 of the principal Act, be heard arid oiod e ofa as if this Act had 
pu citur Soy ra o. sett xs ited pte ge D 


à 


od 


(e) the’ provisions: of clause: (v). ‘of section! 4 or &ection 207°A ot seétion ' 25 1-A or section a6 
of. tlie pringpal Act as aménded by this Act shall'not apply to, or affect, any inquiry or trial before d 
Magistrate in which the Magistrate has.b to record evidence: “prior to the date of such commence: 
ment and wpich is pending on that date, andes every, such inquiry. or trial shal] be, conitiniied and pud 
of as if this Act had not been ‘passed 5 a 


' npo 
(etd the provisions of Chapter xxi of the principal Act’ as amended by' this, Act;shall ut 
apply to, or affect, any trial before a Court of Sessions either by jury or ' with the aid of: assessors in which 
the Covet of Sessions has begun to record evidence prior to the,date of such commencement and which 
is pending on that date, and every such trial shall be continued, and rod of as if this Act had ‘not, 


been passed ; : ' UE 


but save as aforesaid, the provisions of this Act a "he amidaeni made as shall apply 
to all proceedings instituted after the commencernént of this Act and also to all proceedings pending 
in any Criminal Court on the date of- such: commencement. » 


Tao ur t 

It was contended on behalf of the respondent that the following words in aia 
(c) of section 116 of the amending Act “ “and every such enquiry or trial shall be 
continued: and ‘disposed of as if this Act had not been passed." mean that noipro- 
vision of the Act would be applicable to pending trials and particular ‘stress ‘was: 
laid on the words “as if this Act had not been passed ". If that is the interpre; 
tation to be put then it would be in conflict with $he last portion of the : section, Les, 


“Save as aforesaid the provisions of this Act and the athendments made thereby shall apply. to", 


all proceedings instituted ‘after the commencement of this ‘Act and’ also to all proceedings pending i in 
any Criminal Court on the date of such. commencement", s! wu. 5.0 YZ oce 

The language. used in this portion of. the section, in, egard’ to the proceedings 
which are instituted after. ithe commencement of :the.amended Code is identical. 
with that dealing with proceedings pending 'in:a‘Criminal-Court'on’ the date of: 
its commencément. Therefore if this’ ‘Act applies to, all ‘proceedings: which com- 
menced 'after thé Act came into force they would. equally apply to proceedings 
which had already commenced „except those provisions which have been expressly 
excluded. I£'the whole, section , is construed i in the: Tnanner contended for by,’the- 
respondent then there. will bea. “conflict between the words, |used.in the‘ various clauses 
and:words used'in the main section‘1 16 and itis one of thé principlés:of i interpretation - 
that the words should be construed in such: a'mannér'as to avoid a conflict. "Thus: 
construed the words of clause (v) and' tlie words ‘of the'rest of the sectión 116 would ' 
mean thisithat thé provisions of sections 4 (w), 207-A; 251-A or 260 of the Code as 
amended shall not-apply. or: affect’ any enquiry or trial before a Magistrate where 
the recording of evidence has started prior to the, dage of the commencement of the 
amending ' Act. and every: ‘such « enquiry ‘should be des and disposed of as if 
these sections had not been enacted, Except as t this;and except as to-the pro~ 
visions mentioned in sub-clauses (a), (Ol and (4) the other provisions of the anfended. 
Code would’ be applicable ‘to ‘such : ‘proceedings whichis also ‘in accordance: with, 


the general principles applicable to- amendments-i -in procedural law.>- :* Pub 
= - 
N eraa e 1, L.R. (1905) A.C. 369, 372. Qo ure E ua 
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By:section 34. of. the amending. Act, section 251 of the Code was substituted 

by two sections, 7.e., 251 and 2 pres Section 251 lays down the procedure i in warrant 
cases. It provides :— 
i ` Section 25.—" In the trial of.warrant cases by Magistrates, the Magistrate shall— 

á (a) in any case instituted ori a police report, follow the procedure specified in section 251-A ; 
an I $e n : 
(b) in any other case, follow the procedure specified in the other provisions of this Chapter ”. 


Sub-clause (a) deals with cases instituted on a police report and sub-qause, (b) 
with other cases. "To,the former section, 251-A is applicable and to other cases 
procedure specified in other provisions in Chapter XXI is made applicable. Section 
342-A is in Chapter XXIV and. there is nothing in the amending Act or the 
amended Code which makes the provisions of section 342-A inapplicable to criminal 
proceedings which are pending before a Magistrate and in which the recording of 
evidence has commenced. | 

In our opinion on the plac construction of thé words used in ‘section, 116 of 
the amending Act, section 342-A is available to the appellant. The High Court, 


` it appears, was misled into construing the words in clause (c) of sectión 11644.7., “as 


if this Act had not been passed ?." The High:Court was therefore in error and the 
appellant is entitled,’ in our view, as a cómpetent witness for the defencesto testify 
in disproof of the charges made against him or any ‘other person charged ou 
with him at the same ‘trial. 


We would, ‘therefore, allow’ this: appeal, set dide the order of the Courts below 
and hold' that the application made by the appellant-to D Appear as a witness was: 
well-founded and ene have been allowed. 

Appeal allowed. 


SUPREME COURT OF INDIA. 
; [Civil Appéllate. Jurisdiction. ] ] 
PRESENT :—T. i VENKATARAMA Anas P. B. Seer AND A. K. 


E^ 


Sana, JJ. 7 um 
Mazagaon Dock, Ltd: ^ " ^. «* 57 7707. Ax Abpellant* (s 

H D: i 2 4 TES Pu. te E p.e - 
-The Commissioner of Inconie-tak ang Excess Profits Tax ., l Respondent. 


Income-tax Act (XI of 1922), section 42 Gy ede did afplicabilit, —" Business” —Gonstruction. 


The appellant is a private limited: company incorporated under the Indian Companies Act, | 
andis carrying on business as marine; engineers and ship repairers.: Its registered office is in Bombay : 
and it is, resident and ordinarily resident in India, Its entire’share capital is beneficially owned by; 
two British Companies whose business consists in plying ships for hire. Under an agreement entered 
into with the two Companies (non-resident) the appellant repairs their ships at cost, and charges 
no profits! © ^ 2) 

On these facts held i—The appellant i is chargeable to ` tax under section 42 (2) of the Indian 
Income-tax Act. It is only the business of the resident and not of the non-resident that is sought to ` 
be taxed by thatsection. The course of dealings by thé two non-resident companies with the appellant 
is clearly trading activities, organised and continuous in: their character and it will be difficult to 
escape the conclusion that they constitute "business" and it must, be; held that they carry on. 
business with the. appellant within the meaning of section 42 (2). 

, AppealbySpecial Leave from-the Judgment and Order, dated the.24th February, 
1955, of the Bombay High Court in Income-tax Reference No; 52/X of 1954... - 


` Jamshedji B. Kanga, Seni : Advocate, (N. A. Palkhivala, Advocate; ‘and / 7. B 
Dadachanji, 8. N. Andley, P... Vohra and Rameshwar’ Nath, Advocates of Messrs. 
Rajindg Narain € Co, ‘with him), for Appellant. 

| ALN. Sanyal, (Additional Solicitor-Gentral , of. India), (S. N. gne dhd Be H. 
Dhebar, Advocates, with hip), for Respondit, ee ] 
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‘The appellant i is a private ‘imited Company incorporated vndis the ‘Indian 
Companies Act, and is carrying on business as marine:engineers and ship repairers, 
Its registered office is in. Bombay and it is resident and,ordinarily resident in India. 
Its entire share capital is beneficially. owned.by,two British;Companies, the P. & O. 
Steam N&vigation .Co., Ltd., and the British Indian Steam Navigation Co., Ltd., 
whose business consists in plying ships for hire., Under an agreement entered into 
with the two Companies aforesaid, which will be réferred to hereinafter as the non- 
resident Companies, the appellant repairs.their'ships at cost, and charges no profits. 
Now, the point for determination , is whether, on these facts, the appellant is charge- 
able.to tax under section 42.(2) ofthe Act. That sub-section runs as follows: 


“Where a person hot resident’ or not ordinarily residcent in the taxable territories carries on 
business- with a person resident in the taxable territories, and it appeárs to the Income-tax Officer 
that owing to the close connection. between. such persons the course of business is so arranged that 
the busines’ done,by the resident person with the person not resident or not oridnarily resident 
produces to the resident either no profits or less than the ordinary profits which might be expected 
to arise iñ that business, the profits derived therefrom, or which may reasonably be deemed to have 


been derive) therefrom; ‘shall be chargeable to income-tax in the name of the resident person who | 


shall besfeemed to-be, for all the purposes of this Act, the assessee in respect of such income-tax." 


. ‘The Income-tax Officer; Bombay, who dealt with the matter took the view that 
the appellant Company had so "arranged i its business with the non-resident Companies 
that it did not prodiice any “profits to it, and that was because it was those Companies 
that really owned ifs škare capital, and that thérefore the profits which it could ordi- 
narily have’ made But4or their clàse financial connection were liable to be taxed’ un- 
der section 42 (2), ‘and hé computed. the same at Rs. 6; 80,000 for the account year 
1943-1944; at Ks. 4, 67, 559 for the account year 1944-1945 and at Rs. 4,68,963 for 
the account year 1945-46. On the basis of the above findings, orders, of assessment 
of income-tax were made for the account years 1944-45 and 1945-1946 and of excess 
profits tax for.the account years 1943-19445. 1944-1945 and 1945-1946. Against these 
five orders, the appellant preferred: appeals to the Appellate Assistant Commissioner, 
who by his order dated July 3, 1952, confirmed the same. ‘Then there was a. further 
appeal by the appellant to the Appellate Tribunal, and. the Bench which heard the 
same having been divided in its opinion, the*matters came up for hearing before the 
President, who by.his order dated March 19, 1954, held that section 42 (2) was in- 
applicable and he accordingly set aside the orders of, assessment of income-tax and 
excess profits tax made on the appellant. On the application of the Department, 
the Tribunal referred the following an for the opinion 'of the High Court of 
Bombay : 


“Whether on the facts andin the circumstances of the case any income > falls to be included in 
the appellants : assessment under section 42 (2).”’ 
s . The reference was heard by Chagla; C.J.,.and Tendolkar, J,, who by. their 
judgment dated February 24, 1955, held that, on the fácts found, section 42. (2) was 


applicable and that the appellant, was liable to be assessed to income-tax and excess ' 


profits tax under that section. The appellant applied tinder section 66-A for leave 
to appeal against this judgment to this Court; and that-application was dismissed. 
‘The-appellant thereafter applied for and, obtained leave to b to this Court under 
Article, 136, and hence this appeal os, ‘ CERE 2 oo 


' Tt must: be mentioned that on: Deeper à E I bà án order of assessment had 
"beeri-rhade iri respect of the income-tax payable by tfe appellant for the account year 
1943-1. 9A, ‘and thereiri, the profits chargeable undér section-42 (2) had’ noj . been 
‘included? But subsequently, the Income-tax Officer took action under section 34 of 
the Act and oh May'2g ;:1953; made®an order assessing ‘the appellant to tax for 
"that year on the profits deemed to have been made by it under séction 42 d2), and. 
. against that order san appeal is pending before thé Appellate Assistant: Gomniissioner? 
` 


E 
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That order is nes the subject-matter of the present proceedings, which are concerned 
only with the. assessment of i income-tax for the account years 1944-1945. and 1945- 
1946 and of é excess ‘profits tax for the aécoünt years. 19487} 944» 1944-1945, and, 1945- 
1946. . : 
Now, the sole point for determination in this appeal is E ENE on the fácts ina 
the appellant is chatgeable'to tax under section 42 (2) of the-Act.. Mr. Palkhivala, 
learned counsel for the appellant; contends that it'i$ not, and: urges two grounds i in 
support of his:contention : (1) that section 42 (2) imposes a charge only on a business 
carried on bya non-resident, and that therefore-no tax coüld be imposed ynder that 
provision on'the business” of ‘the ‘appellant’ who is a residént ; and (2) that it-is a 
condition for the levy of'a charge under séctión 42 (2) that the ‘non-resident must 
carry on business with the resident, and’ that in the instant case it is not satisfied. 
The first ground does not appear to have'been put forward in the Court bélow, but 
, before us it has been presented with great eláboration and pressed with considerable 
insistence. The argument in support of it may thus be stated ; section 42 (2) imposes 
A charge on profits of a business, actual or notional, when the conditions specified 
therein are satisfied; but the section does not,.in terms, say who the person. is, whose 
business is liable to be taxed, but that.can only be the non-resident is clear from other 
parts of thé section." Thus; ‘the tax: ‘is imposed under section 42 (2) on profits “deri- 
ved" from business, which must mean, profits actually made therein. . Ex hypothesi, 
the resident has so, arranged his business that, it produces little or no profits to him. 
If it has produced some profits, then they are taxable in -his hands even . apt from 
this provision, and if he has. made no profits, then the word “ derived? would be 
inapplicable to. his business. ' Therefore, , the profits. * derived" and ‘t&xable 
ler the section cán have refererice only to the business of a non-resident. Then 
agai the profits are chargeable’ under’ this’ ‘section in the name of the resident. 
If “the profits chargeable finder ‘section 42 (2) accrue. from 'a business of the 
resident, he would be the person who "would, „ever apart from the section, be 
liable dor the tax, arid in ‘that ‘situation,’ thé'"expréssion “in the name of the 
resident " woüld'be i inappropriate. > It would’ måke ‘sense if, in fact, the profits 
accrued in a?büsihess carried on by a’ person other. than ` the “resident, and the 
legislature ‘sought to‘tax them in his hands. ‘‘Té true intention behind the legis- 
lation, it is said}‘is thafthe' profits of, the non-resident should be taxed, but that 
the tax should fall ‘on Ahe- Tésidéht dy reason-of hii: close corinection: with. the non: 
resident Support } for this: Cohitention is ‘sotight’i in‘ the provision in section’ 42 (2) 
that the residént shall'bé déemédeto "be the'asséssee for all purposes of the'Act: The 
word “deemed” iniports, it is argued, a à legal fiction, ‘and if it was the business of thé 
résident that was intended to be taxed; then lie is, in fact, the 2 assessee, and it would 
be inconsistent with that position that hé should be treated as an assessee by a legal 
fiction. It is also urged’ that-sub-sections’ (1) and: (3) of section 42 deal with the 
. profits of a. non-resident arid- prescribé the coriditions under which and the’ manner 
in which the tax could be imposed and collected, and section 42 (2) must,.in this 
setting, be construed as referring to the business: of the non-resident. AS 


. . There would have been considerable force i in this argument, had there been 
any ambiguity or uncertainty inthe wording of section 42 (2)'as to whether ‘it i is the 
‘biisiness-of the resident that is-sought- to be ‘taxed or that of the non-resident. ` But 
that is‘not so! The language ‘of the enactmerit imposing the charge i is too plain to 
admit'of any. dóubt.^ Now; section 42° (2) i ig; it may be noted, in two parts. The 
first part comimencing With the opening words “Where a ‘person not resident" and 
ending with the words ‘which may ‘reasonably be deemed to have been derived there- 
from" prescribes the conditions on which the charge arises." It does not of itself 
impose.the charge. . That is dorf by the second part, which provides that “‘the,profits 
derived therefrom or which may, reasonably be,deemed to have been derived.there- 
from shall be chargeable to incóme-taxz" `. The word “ therefrom,” is very important 
for thé purpose of the. ;present discussion. In the-context, it.can.refer oily to. the 
business of the resident; and. it is this bu&iness, therefore that; j is the subject 8f the 
charge nder section 42 (2).*. It.was suggested for the appellant that the word *'there- 

-from ? send reference to the: arrangement between. the: non-resident and t the resident, : 
r 
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but apart from the fact that such a construction would; on-the grammar of it,-be 
untenable, it is impossible.to conceive-how an arrangement relating to the conduct 
of business can, as such, be the subject-matter of Income-tax, apart froin tlie business 
in which profits or gains-are made.: , ‘The language of the section is:cleat beyond all 
reasonable. doubt as to what it is that is sought to.be taxed under this section. That is 
only the.business of the resident and not that of the non-resident. ' In this:view, it is 
only necessary to consider whether there is anything in the wording of the other parts 
of section 42 (2) relied on for the appellant, which precludes us from giving effect 
to the plain import of the word ‘ * therefrom ” 


It ison the | expression ** prófits derived * in the charging part of the enactment 
that the appellant leans heavily in support of his position that it is the business of the 
‘non-resident that is really intended to be taxed. ‘But then, those wörds do ‘not stand 
alone. They are associated with the words “ or which may reasonably be deemed tọ 
have been derived", and this association has its origin in the preceding clause “‘pro- ` 
duces to the resident either no profits or less than the ordinary profits which imight 
be expected to arise in that business”. This clause contemplates two classes of cases, 
one where the business of the resident produces no profits and the other where it 
produces,less than the normal profits. The charge is imposed on both these clásses of 
cases, and the word “derived” has refererice to the latter, while the words “profits 
which may reasonably be deemed to have been derived " relate to the former. That 
both thes& clauses relate to the business of the ‘resident is clear from thé words “to 
ithe resfdent " occurring therein. The word “derived” in section 42 e must there: 

fore bg interpreted as referring to the business of the resident. 


veau * 


The respondent sought further support for this conclusion in: ilie words “ which 
ay reasonably be deemed to have been derived ” in section 42 (2), and contended 
that those words could apply only to a business which does not yield profits, and that 
will fit in, in the context, only with the business of the resident and not of the: non- . 
‘resident.’ The answer of the appellant to this contention is that the words in ques 
tion should be construed as meaning not notional profits but such proportion of 'thé 
"actual profits of the nori-resident as could reasoriably be apportioned to the business in 
‘India. Réliancé-was placed in support of this contention on: rules-33 and 34 of thé 
‘Indian Incomre-tax Rules, 1922. Rule! 33: provides for the determination of the'profits 
of a non-resident iri cases falling withinsection 42°(1), and one'of themodes presérib- 
ed for such determination is to fix an amount which bears the same proportion to 'the 
‘total profits of the non-resident as the Indian receipts'bear to thettotal receipts in 
the business. ; Rule.34 then provides that '^ 'the profits derived froth any business 
carried on in the:manner referred to in section 42(2) inay be determined for ‘the 
“purposes ‘of assessment- to income-tax according to’ the preceding rule”. Now, 
«the argument of Mr. Palkhivala is that the interpretation put ‘on section 42 (2) 
by the rule-making authorities as manifest in rule 34 is that the business chargeable 
‘under section 42(2) is that of the non-resident; andi that the’ words :“ which: ‘may 
‘reasonably be deeitied to have been’ derived therefrom " Had reference to' the 
apportionment of the Indian, out of-the ‘total profits: ‘We «see. no force in this 
‘ ‘contention. There is nothing in-rule 34 to justify: ‘the assumption that the rule-mak- 
-ing authorities considered either that section 42(2) appliéd to the ‘busiriess'of a?non- 
resident or that the words “ which may reasonably be deemed to have' been derived 
therefrom " meant apportionment of the Indian out of the world profits of tht non- 
resident. And even if those be the assumptions on which the: Rule is based, that 
can have no effect on the true interpretation of section 42 (2).. And whatever’ doubts 
one might have had as to the meaning to be given to the words: “derived therefroni” 
or which may reasonably be deemed to, have been dived therefrom” if they, had to 
"be construed in isclátion, in the context of the sectio and' read i in Conjunction with 
the words "'*to the resident” and “therefrom”, ‘there kannot be any doubt that ity 
“have ref&jence to the business of the qeideni and not that of the non-resident,’ 


The word." or? in the clause: would: appear to be rather: inepproneate: ii iit 
is susceptible of the: interpretation that when some -profits are made: but they are. 
less than the:-nopmal profits, tax.could only. aia rs either on the one or on 
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the other, and. that accordingly: a'tax on the actual profits earned would bar thet 


imposition of tax on profits:which might have. been received: Obviously, that could - 


not have been’ intended, and.the'word ‘‘ or” would have to be read in the context: 
as: neaning® “and "^; Vide Maxwell's Interpretation of Statutes, ‘Tenth Edition, 
Pages ‘238-239. But that, however, does not affèct the present question: which is; 
whether the word “ derived ? indubitably. points to'the business of the non-resident». 
as'the one-taxable.under section 42(2), and ` fof the- reasons Already pven the 
answer: must be' in the negative..  . " Pio f : : à 
The appellant also relied on the dine in section 42 (2) that ‘ the pfofits shall, 

be Chatgeable to tax in the riamé of the’ resident " and that ‘ he‘shall be deemed to 
be the assessee for all purposes of thé Act " as indicating that it is not the. business 
of the résident that is really sought tò be.faxéd., But these-clauses are explainable 
With reference to the fact that thé profits | taxed are not actual profits but what are 
déemed to be profits. Tt was argued. that if it was the inténtion of the legislature 


that whdt was not profits. should bé déemed, to be profits, that should have been in- " 


dépendently provided for’ before the’ tax is imposed, and. that in the absence of such, 
a provision, the word ‘ * deemed aes must, be: 'Construed as referring not to notional 
profits being treated” as. actual profits, but toa person who is not, in fact, af assessec, 

' being treated a$ an aésessee. We see, no substance’.i inthis argument. , There is 
no féason why an enactment. should’ not both-declaré notional profits as taxable 
profits and at tlie sanie time impose a charge on, the resident in respect of these pro- 
fits; árid that, quite clearly, i is what section 42 (2) has done. It, may be that its lan+ 
guage is not felicitous. ‘But therë can, however, bé no mistaking its sense tlfat it 3 
the resident that is d be mu as assessee in oe of prone which- he kad no 
infact, made; s; uu UMS ; ay SUR 






: Nor do we "see ; ihuelt: force i in the argument. siat séction 42, sub-sections (1) 
"and (3) relate to-inconie:of the flon-tesident and that section 42(2) which is. wedged 
‘in ‘between. thém should therefore: be interpreted as, having reference to the ‘profits 
‘of the non-resident, + If the’ language of section 42 (2) is clear that it is the resident 
‘who is. chargeable to tax, it is.of no- consequence that,under section 42, sub-sections 
(i): and, .(3) itis the. non-resident. that i ds taxed... It should be remembered that sec- 
‘tion, 42.0ccürs in Chaptér V ł headed ¥* Liability in Special Cases ”, and section 42(2) 
jsa liability. which is out: ofthe. ordinary run, and it is not inappropriate to deal with 
it in section 425 because while seotion Ag(1) seeks to bring within the ambit of taxa- 
‘tion the profits of a non-resident which accrue’ in India, section 42(2) seeks to tax 
‘the resident in respect of profits: which he; would haye normally made but for his 
"business association with a, non- -resident. , On the other hand, on the construction 
'contended for by the appellant; section, 42(3) would . become practically useless 
'becaüse a non-resident whose’ profits could bé taxed under section 42(2) could, also 
be taxed’ under section 42(1), as also the. resident if he were the agent. None: 
of the considerations put forward by the appellant is of: sufficient weight to displace 
‘the conclusion to, be, drawn -from the,words ‘f to the resident " and “ therefrom ” 


taxation under that provision is that, of.the resident and not of a i aie This 
eontention .must accordingly be. found against the. Appalant: 


in section 42(2), and we must shold that, the business, which is the subject-matter d 


: We: shall next consider thé Second ground: urged i in süpport of the appeal that 
üt is a, Condition for thé levy ofa charge under section 42(2) that a non-resident should 
iarty “on, business. with the résident, and that, on the facts found, that condition is 
not satisfied;. and that therefoy the ta tax is unauthorised. “It is argued that the busi- 
“Thess of thé Hiori-residenit oa anies -is. to ‘Ply, 'ship $ for hire, and that the appellant 
las no concérn ‘with that i the business of the ‘appellant is to repair.ships and 
‘that tie | non-resident Ooi sanis. have’ no connection with that business » and that 
all'thát the non-resident Companies dois tg get their ships repaired by theVappellant, 
jand that: does not amount to ‘carrying on+any- business with the appellant. A 
».personewho.regularly. purchases ihis.goods.from a particular dealer does not, it is'said, 
;Carry ow business. with that dealer, ‘and on.the:same: analogy, in "getting their ships 
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repaired by the appellant the non-resident Companies cannot. be’said: to-catry on 
business with them in the. réal. sense of that word, ove vee cect tgm mieg 
' - We are unable to agree with this contention, - Thé word “busigéss ” ‘is: 83 
has often been said, one of wide import and in fiscal statutes; it'must be'constrüed 
in a broad rather than a restricted ‘sense: ‘Discussing tlie connotation’ of the ‘word 
* trade”, Scott, L.J., observed ‘in Smith Barry v. Cordy V; ' y : x ne 
"E tog, A "m b NIAE à. X Voie ' Tas es S 
“ The history of judicial decisions has been similar, showing a-strong tendency not to restrict 
the scope of Schedule D; a tendency which was, we think, in sympathy with the general; social and 
‘conomic owtlook of the country..* "There i$ hardly any activity. for gaining a livelihood and not 
covered by the other Schedules, ‘which. does-not seein ‘to us to’ bé-swept into the fiscal net ‘by ‘the 
Schedule D." em "a ENS pO ete a? 
: eot . . Vi ay t 2042 
“The word ‘business’’~-connotés”, it was observed by ‘this’ Couit -in' Nardin 
Swadeshi Weaving Mills v. The Commissioner of Excess Profits ‘Tax®, “some real, sub- 
stantial and'systematic or organised coufsé of activity or condüct with a set purpose. 
Now, it may be conceded: that when:;a person.purchasés his requirements from a 
‚particular dealer, he cannot without:more be -said'to carry:on business with him] 
But here there’ is much more., ‘The non-resident Companies send their shipsifor 
repair to the appellant, not as-they might to any other.répairer. but under a special 
agreement that repairs should be done,at.cost. :: And furtlier:unlike customers who 
purchase goods for their own consumption or use, the: non-resident: Companies !get 
their ship& repaired for use in .what .is admittedly their business. These 
are clemly trading activities, ‘organised “and ` continuous ‘iri "their character 
and it will be difficult to escape the conclusion that they constitute business, We 
are not'even concerned in this appeal with the larger question whether the activities 
of the non-resident Companies in connection with the repair of the ships amount 


to carrying on of business. What we have to decide is whether having regard to . 


the course of dealings between the non-resident Companies and the appellant it 
can be said of the former that they carry on business with the latter within the 
meaning of section 42(2). Now, it should be observed that section 42 speaks not 
of the non-residents carrying on business in tbe abstract but of their carrying on 
business with the resident, and in the context, it must include all activities between 
them having relationship to their business. That is the view taken by the learned 
Judges in the Court below, and we are in agreement with it. 


In this connection, reference may be made t6 section 42(1) under which a 
charge is imposed on income, profits or gains accwiing to a non-resident through 
any business connection in the taxable territories. In Commissioner of Income-tax 
v. Currimbhoy Ebrahim & Sons’, it was observed by the Privy Council that business 
connection in section 42(1) is different from’ business as defined in section 4 (2) of 
the Act. “The phrase business connection” observed Sir George Rankin, “ is 
different from, though not unrelated to, the word ‘ business’ of which there is a 
definition in the Act”. And in Anglo-French Textile Co., Ltd. v. Commisstoner of Income- 
tax, Madras*, this Court has observed that, 

** When there is a continuity of business relationship between the persson in British India who 
helps to make the profits and the person outside British India receives or realises his profits, such 
relationship does constitute a business connection”, x 

. Vide also the observations in Bangalore Woollen, Cotton and Silk Mills Co., Li. v. 
Commissioner of Income-tax, Madras. The words ** where a person not resident in 
the taxable territories carries,on businés$ with a.person resident!" in section 42 (2) 
must be similarly interpreted, and a non-resident should be held to carry on busi- 
ness with a resident, if the dealings between’ them form concerted and organised 
activities of a business character. We are accordiggly of opinion that, on the 
facts found, the non-resident Companies must be Ji to have carried on business 


with the appellant as provided in section 42 (2). . " 
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n^. ;It«was argued that-the result of this arrangement was only to reduce. the re- 
pairing charges and enable the non-resident Companies to: thereby. make, a saving; 
that that was not profit or, gains of a business liable to be taxed under the Act, and 
the decisiofis i in, Tennant v. Smithi,and In re Major John?, were cited i in support o 
this position., But, as: already held by. us, the subject-matter of the tax under sec- 
tion 43(3) is the business.of the resident and not that of the non-resident, and what 
we have to decide is not whether the non-resident Companies rnade profits i in their 
dealings with the, appellant but whether: whàt they did was business, and for that 
purpose it is ingmaterial that ‘the ‘business was carried on by them in sugh manner 
that no, profits could accrue.to them therefrom. . Vide the observations of Coleridge, 
G. qus at page 113 in Commissioners of Inland Revenue v. Incorporated Council. of Law 
Reporting®. ‘The fact therefore that the non-resident Companies could deriye no profits 
frorn the dealings with the appellant, would not detract from their character as busi- 
ness vith' the’ appellant. . This contention must, therefore, be rejécted. 


st: was finally contended. that the profits ‘chargeable under section 42(2) must 
be separately assessed and not added on to the other profits orincome of the appellant. 
This. contention istbased on the. assumption that section 42 (2) imposes on the 
appellant, a vicarious liability, the charge being in reality on the profjts of the 
non-resident. .On: our finding that the charge is on the business of the appellant. 


’ 








and "not. of the non-resident Companies, this contention does not survive.» í 
„In the result, ‘the appeal fails and is dismissed with costs. e 
te P “yi Set. at ‘at felt XV ' Appeal dismissed. 
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